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PREFACE  TO  FIRST  EDITION  [SECOND  VOLUME]. 


The  reader  who  notices  the  bulk  of  this  volume  and  the 
unprecedented  number  of  Forms  it  contains,  will  understand,  I 
trust,  the  reason  for  the  delay  in  its  appearance.  And  if  he 
turns  over  these  pages  to  notice  in  some  detail  the  complexity 
and  variety  of  the  remedies  now  available  under  the  New  Pro-, 
oedure,  as  it  has  been  d0veloi>ed  during  the  quarter  of  a  century 
that  has  elapsed  since  the  publication  of  the  original  work,  he 
will  perhaps  share  the  interest  which  I  have  felt  as  I  have  sur- 
veyed these  remedies  in  their  connection  and  analyzed  them  to 
select  and  arrange  the  most  useful  and  the  best  supported,  for 
present  u^  in  practice. 

The  N"ew  Procedure,  which  has  introduced  immense  improve- 
ments in  simplicity  and  directness,  has  successfully  adapted  all 
the  old  remedies  to  modem  requirements,  and  greatly  increased 
the  saf^uards  of  civil  justice.  It  has  been  my  object  here  to 
present  the  resulting  practice  with  sufficient  completeness  to 
serve  the  general  practitioner,  in  all  the  various  proceedings  avail- 
able in  Civil  actions,  and  with  sufficient  fullness  to  indicate  the 
incidental  advantages  which  may  be  secured  in  the  settlement  of 
orders  and  judgments. 

The  intensity  of  contest  in  litigation  in  the  New  York  courts, 
where  the  Code  of  Procedure  was  first  introduced,  and  the  im- 
mense mass  of  business  which  continually  presses  upon  those 
courts,  especially  in  the  city  of  New  York,  have  led  to  the  adop- 
tion of  somewhat  stricter  requirements  in  the  recent  amend- 
ments of  the  Code  of  New  York  than  those  existing  in  many  of 
the  States,  especially  with  respect  to  the  essentials  of  motion 
papers,  and  the  safeguards  required  for  the  protection  of  the 
rights  of  absentees.  Hence,  Forms  that  are  sufficient  for  New 
York  are  also  generally  quite  sufficient  for  other  Code  States; 
and  when,  as  in  some  cases,  they  contain  matter  which  is  not 
essential  in  such  other  States,  they  may  nevertheless  be  none  the 
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Ie88  useful  in  suggesting  to  the  practitioner  the  advantage  of  se- 
curing expressly  what  is  often  more  loosely  left  to  implication. 
The  number  of  authorities  from  other  States  and  from  the  Fed- 
eral eourts,  which  I  have  cited,  particularly  in  regard  to  Pro- 
visional Remedies,  the  Means  of  Evidence,  the  Manner  of  Trial 
and  the  Form  of  Judgment,  will  indicate  the  adaptation  of  the 
work  to  assist  Practice  in  all  the  courts  of  the  country. 

It  will  be  seen  that  I  have  given  special  attention  to  elucidating 
what  is  still  called  Equity  Practice.  The  Codes,  while  pruning 
away  the  redundancies  and  verbiage  of  the  old  chancery  forms, 
have  sanctioned  them,  in  substance,  to  a  far  greater  extent  than 
many  young  practitioners  suppose;  and  these  Forma  now  consti- 
tute remedies  of  singular  value  and  efficiency;  although  the 
proper  adaptation  of  them  to  the  modem  methods  is  not  easily 
learned. 

The  practitioner  will  find  the  usefulness  of  these  volumes  en- 
hanced if  he  will  notice  at  the  outset  the  light  thrown  by  syste- 
matic analysis  and  practical  arrangement  on  some  proceedings 
which,  as  presented  in  the  statutes  and  in  text  books,  are  apt  to 
be  perplexing.  For  instance,  the  apparent  confusion  of  authori- 
ties on  proceedings  to  punish  for  contempt,  nearly  disappears 
when  we  trace  separately  the  four  distinct  remedies  —  by  sum- 
mary commitment,  by  motion  in  the  cause,  by  attachment  to 
bring  in,  or  by  order  to  act  or  show  cause,  etc.  (see  p.  1524),  dis- 
tinctions which  practitioners  can  appreciate  better  perhaps  than 
commentators.  So  the  practice  as  to  Abatement  and  Revival 
of  Ajctions,  and  as  to  Changes  of  Parties,  is  hardly  to  be  under- 
stood unless  we  bear  in  mind  the  distinctions  exhibited  in  Chap- 
ter XI,  between  the  case  of  a  party  whose  adversary  has  died 
or  assigned,  etc.,  and  who  desires  to  bring  the  representatives 
in,  and  a  case  where  the  attorney  whose  client  dies  or  assigns, 
etc.,  desires  to  know  how  to  bring  in  his  client's  representatives ; 
or,  again,  the  case  of  a  party  who  desires  to  get  out  of  the  cause, 
or  that  of  a  stranger  who  desires  to  get  into  it.  So  the  methods 
of  Discovery  of  Evidence,  and  the  methods  of  Taking  Evidence, 
are  similarly  elucidated  by  analyses  such  as  are  given  on  pp.  1619 
and  1656.  More  important  still  is  the  light  thrown  on  the  vari- 
ous modes  of  trial  and  of  getting  a  new  trial,  when  we  consider 
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Trial  by  Jury,  with  the  resulting  verdict  and  judgment,  and 
the  means  of  getting  a  new  trial  after  verdict,  as  one  connected 
course  of  proceeding  traced  by  itself  irrespective  of  the  other 
modes  of  trial;  and  when,  in  a  similar  way,  we  consider  Trial 
and  Judgment  by  the  Court  alone,  and  the  review  thereof;  Trial 
and  Judgment  by  the  Court  with  the  Aid  of  a  Jury  on  Special 
Issues,  etc.;  Trial  by  the  Court  with  the  aid  of  a  Eeferee  on 
Special  Issues  or  Questions,  etc, ;  and  lastly.  Trial  by  Eeferee. 

It  is  only  when  we  observe  and  apply  these  distinctions  that 
we  can  intelligently  distinguish  the  various  paths,  sometimes  par- 
allel and  sometimes  divergent,  from  which  we  may  in  practice 
choose  the  course  for  our  client.  These  paths  I  have  endeav- 
ored here  to  map  out,  as  it  were,  in  a  way  to  suggest  and  contrast 
their  various  advantages  and  disadvantages.  Familiar  as  we 
may  have  been  with  such  distinctions,  in  practice,  the  effect  of 
marshalling  them  in  a  consistent  and  harmonious  whole  seemis 
like  a  distinct  addition  to  one's  knowledge,  and  to  suggest  the 
paradox  that  a  knowledge  of  the  whole  is  greater  than  a  knowl- 
edge of  all  its  parts. 

A  collection  of  reliable  Forms  has  an  undeniable  value  for  the 
practitioner  even  if  each  is  regarded  merely  as  a  distinct  preced- 
ent for  an  isolated  instrument.  The  practitioner  who  intends 
to  use  these  precedents  will,  I  trust,  find  an  added  value  in  ob- 
serving also  that  each  is  a  link  in  a  chain  of  proceedings  which 
is  here  exhibited  in  its  contrasts  with  other  proceedings,  in  a 
manner  to  aid  him  to  make  a  judicious  choice  wherever  the  law 
allows  a  choice  between  them,  and  to  avoid  mistaking  his  remedy 
where  the  law  does  not  allow  a  choice. 

I  have  in  an  advanced  state  of  preparation  an  equally  practical 

treatment  of  Pleadings,  and  of  Special  Proceedings  of  every  kind, 

which  I  hope  before  long  to  complete. 

AUSTIN  ABBOTT. 
New  Tobk«  September.  1888. 

[Non  BT  PUBUSHEBS. —  The  "  Practical  Treatment  of  Pleadings,"  was  not, 
however,  completed  until  after  Mr.  Abbott's  decease;  it  was  completed  by  the 
author  of  the  present  second  edition  of  Pbaoticb  and  Fobmb,  and  was  issued 
in  1898  and  1900.] 
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COMMON   FORMS. 

[To  sare  space  for  a  greater  variety  of  Forms  throughout  the  volume,  I  give 
here  the  formal  parts  of  orders,  and  the  affidavits,  etc.,  appended  to  under- 
lakingB,  both  of  which  are  familiar  to  every  practitioner,  so  that  they  can 
hereafter  be  simply  referred  to.  A  more  full  treatment  of  those  formal  parta 
is  to  be  found  in  Volume  I.] 

FORM  No.  815. 
Notice  of  motion — General  FomLi 

[Title  of  court  and  cause.'] 

Please  take  notice,  that  [specify  all  the  papers  which  the  mofh 
ing  party  desires  to  submit  upon  the  motion,  (»:]  upon  the  an« 
nezed  affidavits  of  M.  N.  and  O.  P.,  verified  the  day  of 

y  19  ,  [and  if  the  pleadings  or  other  proceedings  filed  or 
served  are  relied  on,  mention  them,  and  upon  the  pleadings  and 
proceedings  in  this  action],  the  undersigned  will  move*  this 
court,  at  a  Special  Term  [in  New  York  City,  add.  Part  I]  thereof, 
to  be  held  [at  chambers]  at  the  County  Court  House  [or.  City 
Hall],  in  the  of  ,  on  the  day  of  , 

19     ,  at  o^dock  in  the  noon   [or,  at  the  opening  of 

the  court]  on  said  day  or  as  soon  thereafter  as  counsel  can  be 
heard  t*  [or  if  the  motion  is  out  of  court,  will  move  §  before  Hon. 
J.  K.,  a  justice  —  or,  judge  —  of  the  court,  at  in 

on  the  day  of  ,  19     ,  at  o'clock  in 

the  noon]  for  an  order  t  [here  state  the  relief  sought,  in- 

dicating ground  therefor,  unless  other  papers  or  the  relief  suffi- 
ciently disclose  it;  if  irregularity  is  relied  on,  must  specify  if], 
f  or  for  such  other  or  further  relief  as  may  be  just  [vrith  costs 
of  this  motion]. 

[Date.]  [Signatvre  and  office  address  of] 

Attorney  for  [moving  party]. 
To  [address], 

Attorney  for  [adverse  party.] 

I  See  notes  in  Vol.  I,  pp.  166,  167,    as  to  general  requisites  of  a  notice  of 
Botioo. 
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POHM  No.  816. 
Affidavit  to  obtain  aa  order  to  ihow  cause  aa  ihort  aotioe  of  motioiL 

[Title  of  court  and  caitse.'] 
[Venvs.'i 
A.  B.,  being  duly  sworn,  says : 

I.  That  [here  insert  allegations  as  to  deponent's  relation  to 
the  cause.] 

II.  [State,  unless  shown  by  other  papers,  facts  in  support  of 
the  application,  etc.]* 

III.  [State  the  present  eondilion  of  the  action,  for  instance, 
thus:^]  That  the  summons  and  complaint  were  served  on  the 
defendant  Y.  Z.  on  the  day  of  >  19  ,  and  the 
answer  of  said  defendant  was  duly  served  on  the  day  of 

,  19  ;  that  the  cause  has  not  yet  been  put  on  the 
calendar  and  the  next  Trial  Term  [or.  Special  Term]  is  appointed 
for  ,  19     . 

IV.  [State  reason  for  a^sking  an  order  to  show  cause,  for  in- 
stance,  thus: ']  That  an  order  to  show  cause  is  asked  for  because 
there  is  not  sufficient  time  to  give  the  usual  notice  of  motion 
before  the  reference  [or  other  proceeding]  [now  moved  to  be  set 
aside,  or  other  relief]  which  is  appointed  to  be  held  on  the 

day  of  ,  19     . 

V.  That  no  previous  application  has  been  made  for  an  order  • 
to  show  cause  herein  for  this  purpose  [see  next  Form], 

[Jurai.]  [Signature.'] 

FOKH  No.  817. 

Affidavit  for  aa  ez  parte  application. 

[Title  of  cause.] 
[Ventte.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  [here  insert  allegaiions  as  to  deponent's  relaium  to  (he 
cause]. 

n.  [State,  unless  shown  hy  other  papers,  facts  in  support  of 
the  application,  etc.] 

s  Required  by  N.  Y.  Gen.  Rule  No.     '     8  For  otber  ezaiaples,  see  Vol.  I, 
87,  ■eeond  clause,  unless  the  order  to      p.  171. 
show  cause  is  allowed  hy  statute. 
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III.  That  no  previous  application  has  been  made  for  such  an 
order  as  is  now  sou^t  [^or  name  the  particular  relief  sought, 
and  if  a  prior  applicaiion  has  been  made,  state  to  what  court  or 
judge,  and  what  order  or  decision  was  made,  and  what  new  facts, 
if  any,  are  now  shown,  for  instance  thus:^^  A  previous  applica- 
tion for  an  order  to  show  cause  herein  for  the  same  relief  was 
made  to,  and  granted  by,  Hon.  ,  a  justice  of  this  court, 

Km  the  day  of  »  19     ,  but  upon  the  return  thereof 

before  the  Special  Term  of  this  court,  on  the  day  of  , 

19  ,  the  relief  sought  was  denied  by  the  court  upon  the  tech- 
nical and  sole  ground  that  the  said  order  to  show  cause  did 
not  specify  the  irregularity  moved  against  [but  such  denial  was 
with  leave  to  renew].  The  application  is  now  made  for  an  order 
to  show  cause  which  specifically  sets  forth  the  irregularity  com- 
plained of. 

[Jurats  [Signatwre.l 

^  FORM  No.  818. 

Older  to  show  cauws  —  General  Form. 
[Caption  as  in  Form,No.  819  or  820  {below).] 

Chi  reading  the  annexed  aJBdavit  of  M.  N.,  verified  the 
day  of  '     ,  19       [and  specifying  other  papers,  if  4My,  relied 

on;  and,  if  the  motion  is  made  by  one  not  a  party,  add  and  on 
motion  of  Q.  R.,  attorney  for  M.  N.]  :* 

Okdsbxd,   that  the    [defendant]    herein   show   cause  f    at   a 
[Special]   Term  of  this  court,  to  be  held  [at  chambers]  at  the 
,  in  the  of  ,  on  the  day  of  , 

19    ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard  \_or,  show  cause  §  before  me,  at  , 

on  the  day  of  19     ,  at  o'clock  in  the 

noon],  why  an  order  should  not  be  madet  [here  state  relief 
sought,  and  grounds  thereof,  specifying  irregularity,  if  any'\yii 
and  why  the  [plaintiff]  should  not  have  such  other  or  further  re- 
lief as  may  be  just  [with  costs  of  this  motion] . 

Service  of  a  copy  of  this  order,  and  of  the  papers  on  which  it 
is  granted,  made  [by  mail]"*  on  the  [attorney  for  the]  ,  on 

or  before  the  day  of  >  19     ,  shall  be  sufficient 

[7f  a  judge's  order,  date  and  signature  of  judge,  with  initials 
of  official  title'}. 

[Or  if  a  court  order,  substitute  Enter,  with  signature  of  judge 
or  presiding  justice  by  initials  of  name  and  title.'] 

«8ee  Vol.  I,  p.  116,  paragraph  84.  eral  requisites  of  an  order  to  ehoir 

•  See  Vol.  I,  pp.  12<^131,  as  to  gen-      cause. 

te  See  Vol.  I,  par.  114,  p.  183. 
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FOKM  No.  819. 

Judge's  ordeie— General  Form. 

IName  of  court,  including,  if  Supreme  Cowrt,  name  of  ccmnfy.] 


[Names  of  the  plaintiffs] 

against 
[Names  of  the  defendants']. 


Upon  the  annexed  [here  enumerate  all  the  motion  papers  and 
insert  any  necessary  recitals;  see  Vol.  /,  pp.  259-260,  for  ex- 
amples'] and  it  satisfactorily  appearing  to  me  therefrom  [here 
necite  such  facts  as  are  required  by  statute  or  court  rule  to  fed 
shown  to  the  judge  upon  granting  the  orderY  [and,  in  a  case  where 
security  is  required,  add,  and  the  having  duly  given  the 

security  required  hy  law  in  the  sum  of  dollars],  and  upon 

motion  of  A.  T.,  Esq.,  attorney  for  the  [or,  in  case  of  a 

contested  motion,  after  hearing  A.  T.,  Esq.,  of  counsel  for  the 
in  support  of  the  motion,  and  Z.  T.,  Esq.,  of  counsel  — 
dr,  and  on  reading  and  filing  proof  of  due  notice  of  this  motion, 
and  no  one  appearing  —  for  the  in  opposition;  and,  after 

due  deliheration :  Now,  upon  motion  of  A.  T.,  Esq.,  attorney  for 
the  ]: 

Obdsbbd  [here  insert  provisions  of  the  order]. 

[Date.]         [Signature  of  judge  and  initials  of  official  HtU.] 

FORM  No.  820. 
Court  order  —  General  Fonn.8 

At  a  Special  Term  *  of  the  Supreme  Court,  held  in 
and  for  the  county  of  ,  at  the  County 

Court  House  in  ,  in  said  county,  on  the 

day  of  ,  19     . 

[Or,  in  the  first  district]  At  a  Special  Term, 
Part  [I]  *  of  the  Supreme  Court,  held  in  and 
for  the  county  of  New  York  at  the  County  Court 
House  in  the  Borough  of  Manhattan,  in  said 
county,  on  the  day  of  ,  19     . 

«  See  Vol.  I,  pp.  206-303,  for  requi-  7  For  the  force  and  effect  of  reeitale, 

■ites  and  forms  of  orders  in  general.  see  Vol.  I,  paragraphs  22-30,  pp.  221- 

See    also    notes,    paragraphs    13-16,  226. 

pp.  213-216,  as  to  captions  of  judge's  «  See  Vol.  I,  pp.  206-303,  for  requi- 

order.  8it«»s  and  forms  of  orders  in  general. 
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[Or,  in  the  AppeUale  Division]  At  a  term  of  the 
Appellate  Division  of  the  Supreme  Court  of  the 
State  of  New  York,  for  the  [Fourth]  Judicial 
Department,  held  at  the  [city  of  Rochester]  on 
the         day  of  ,  19     . 

[Or,  At  a  trial  term,  etc.'] 

[Or,  At  a  stated  term,  etc. —  or,  adjourned  term  of 
the  Circuit  Court  of  the  United  States,  for,  etc.] 
Present,  Hon.  [John  Duer],  Justice. 
[Or,  in  the  Appellate  Division: 
Present: 
Hon.  Peter  B.  McLennan,  Presiding  Justice. 

^T^fco""^  ^P""«  } Jnatioes.] 


[Names  of  the  plaintiffs] 

against 
[Names  of  the  defendants]. 


On  reading  and  filing®  [here  enumerate  ail  the  motion  papers, 
and  insert  any  necessary  recitals;  see  Vol.  I,  pp.  259-261,  for  ex- 
amples; if  security  is  required,  may  add,  and  the 
having  given  security  required  in  the  sum  of  dollars], 

and  after  hearing  A.  T.,  counsel  for  the  [plaintiff],  in  support  of 
Ae  motion,  and  Z.  T.,  Esq.,  of  counsel  [or,  and  on  reading 
and  filing  proof  of  due  notice  of  this  motion  upon  the  defendant's 
attorney  and  no  one  appearing]  for  [defendant],  in  opposition; 
and  after  due  deliberation  being  had  thereon:  Now,  on  motion 
of  A.  T.,  attorney  for  the  [plaintiff]  : 

Ordered  [here  insert  the  provisions  of  the  order]. 

Enter:  [signature  of  judge  or  presiding  justice  by  initials  of 
name  and  title.] 

POKM  No.  821. 
Vcxificatioiiio  of  a  petition. 

[Venue.'] 

Y.  Z.,  of  ,  being  duly  sworn,  says  that  he  has  read 

[or,  heard  read]  the  foregoing  petition  subscribed  by  him,  and 

•  These  recitals  will  not  be  appro-  w  See  Vol.  I,  Article  XXVIof  Chap- 

priate  in  the  Appellate  Division.  Sec  ter  I,  p.  485,  for  the  object  and  requi- 
FormB  under  Appeal.  sites  of  a  verification  in  general. 


1176 

knowB  the  contents  thereof ,  and  that  the  same  is  true  to  his  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged 
on  information  and  belief ,  and  as  to  those  matters  he  believes  it 
to  be  true. 

[Jurat]  [Signature.'] 

PORM  No.  802. 

Cortificatt  of  ackaowMginentii  within  the  State  by  tigiior  kaown  to  tho 

officer.    (Under  N.  T.  Statntos.) 

State  op  ,1      , 

County  of  ,/*••• 

On  this  day  of  ,  in  the  year  19     ,  before  mo 

personally  came  A.  B.  [O.  D.  and  E.  F.],  to  me  known  and 
known  to  me  to  be  the  person  [or,  persons  —  or,  one  of  the  per- 
sons] described  in  and  who  executed  the  within  [or,  above  —  or, 
annexed]  instrument,  and  acknowledged  that  he  [or  if  more  than 
one  acknowledge,  severally  acknowledged  that  they]  executed  the 
same. 

[Signature  and  official  title.'] 

FORM  No.  888. 
Affidavit  of  sufficiency  of  iindertaking.it 

[Venue.] 

0.  D.  above-named,  who  executed  the  within  [or,  foregoing] 
undertaking  [or,  bond],  being  duly  sworn,  says,  that  he  is  a 
resident  of  said  State  of  New  York,*  and  a  householder** 
[or,  freeholder]  in  said  State,  and  is  worth  f  [twice]  the  sum 
specified  in  the  above  undertaking,  over  and  above  all  the  debts 
and  liabilities  he  owes  or  has  incurred,  and  exclusive  of  property 
exempt  by  law  from  levy  and  sale  under  an  execution. 

[Jurat.]  [Signature.] 

[Under  N.  T.  Code  Civ.  Pro.,  §  812,  this  must  be  subjoined  to 
the  hand  or  undertaking,  and  thus  separate  title  is  unnecessary.] 

FOSH  No.  8d4. 

Approval  of  bond  or  undertaking.u 

The  within  bond  [or,  undertaking]  *  is  hereby  approved  [as 

to  the  form  and  manner  of  execution  and]  as  to  the  sufficiency  of 

the  sureties  [if  fractional  justification  is  allowed,  add,  and  the 

11  See   Vol.    I,   pp.   2-8,   for   other  "To  be  indorsed.    N.  Y.  Code  Civ. 

Forme.  Pro.,  f  812.    See,  also,  Vol.  I,  Article 

13  See  Vol.  I,  Article  XXV  of  Chap-      XXV  of  Chapter  I,  on  Undebtakinos, 
ter  I,  on  UmnoiTAKmGS,  paragraph      paragraphs  29-31,  pp.  402-464. 
28,  p.  461. 

18  See  id.,  paragraph  12,  p.  454,  as 
to  qoaliflcations  of  sureties. 
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sum  in  which  they  are  required  to  justify  is  hereby  allowed  to  be 
made  up  as  in  the  within  justification  set  forth.] 

[Dote.]  ^Signature  of  jvdge  and  initials  of  title.'\ 

[If  by  court,  prefix  to  signature  the  words. 
By  the  court.] 

[File  undertaking,  acknowledged,  with  affidavits  of  sureties, 
and  approval,  with  clerk  of  court] 

FORM  No.  826. 
Notice  of  filing  of  bond  or  ttndertA]dng.i(^ 

{Title  of  court  and  cause,  unless  indorsed,] 

Please  take  notice,  that  a  bond  [or,  undertaking]  [and  order 
fixing  the  amount  thereof],  of  which  the  foregoing  [or,  within] 
is  a  copy,  was  duly  filed  herein  on  the  day  of  1 19     > 

with  the  clerk  of  this  [or,  the  within  named  court.] 

[Date.]  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

[Serve  a  copy  of  the  security,  acknowledgment,  affidavit,  wnd 
approval;  and  this  notice  therewith,  or  indorsed  thereon.] 

FORM  No.  886. 
Order  that  plaintiff  elect  between  arrest  and  attachment 

[Caption  and  recitals,  see  Form  No.  819  or  820,  supra,  of  this 
volume.] 

Obdebed,  that  the  plaintiff  elect,  within  days  after  ser- 

vice upon  his  attorney  of  a  copy  of  this  order,  as  to  whether  he 
shall  hold  the  attachment  or  order  of  arrest  herein  against  de- 
fendant, and  in  default  of  such  election,  then  that  both  of  said 
provisional  remedies  be  vacated. 

[Authentication,  see  Form  818.] 

FORM  No.  887. 
Notice  of  election  between  arrest  and  attachment 

[Title  of  court  and  action.] 

Please  take  notice,  that  pursuant  to  an  order  of  this  court,  en- 
tered herein  on  the  day  of  ,  19  >  requiring  plain- 
tiff to  elect  within  days  between  the  attachment  or  order  of 
arrest  issued  herein,  the  plaintiff  herein  hereby  elects  to  hold  the 
[attachment]  issued  herein* 

[Date,  signature  and  addresses,  as  in  Form  815.] 

IS  See  Vol.  I,  Article  XXV  of  Chapter  I,  on  Uin>rarrAKmos,  paragraph! 

35-37,  pp.  465-467. 
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AKTICLE  VIII. 
Attachment. 

BECaxm       I.  AmDAVrro,    and   UiniESTAKIlfO,   to   obtain    ATTACHMOrT. 

II.  The  wabbant,  and  pboceedinos  in  its  enfoboemxnt. 

III.  VaOATINO  OB  DI80HABGIN0  ATTACHMENT. 


SECTION  I. 

AniDAyiTB,    AND   UNDBBTAKING,    TO   OBTAIN    ATTAOHICKNT. 


1.  Nature  of  the  remedy. 

2.  Power  of  the  court. 

3.  The  cause  of  action. 

4.  Allegations    not    essential    to    a 

cause  of  action. 
6.  Waiver  by  joining  inappropriate 
cause  of  action. 

6.  The  practice. 

7.  Time  for  appljring. 

8.  Prudential  rules  for  drawing  at- 

tachment papers; — compUint. 

9.  —  the  affidavits. 

10.  —  mode  of  allegation. 

11.  —  amount. 

12.  —  counterclaims. 

13.  Service  of  summons. 

14.  Second  application  for  an  attach- 

ment. 


15.  Reinstatement. 

FOBMS. 

(828)  Affidavit    to    obUin    attach- 

ment.    (General  Form.) 

(829)  -^  by  agent  or  attorney. 

(830)  Allegation  that  defendant  is 

about  to  depart. 

(831) threat  to  assign  to  hin- 
der creditors. 

(832) fraudulent  transfer  of 

property. 

(833)  -^  -^  fraud    in    contracting 

debt  and  disposing  of  prop- 
erty. 

(834)  Undertaking  on  attachment. 


1.  Nature  of  the  remedy,^  — An  attadiment  under  the  Code  is 
not  the  commencement  of  a  proceeding.  It  is  a  provisional  remedy 
in  an  action,  which  is  commenced  by  the  service  of  a  summons.  *• 

16  An  attachment  is  but  an  incident  to  the  action,  and  if  the  action  cannot 
be  brought  or  maintained,  the  attachment  must  fail.  Exp.  Des  Moines  & 
Minneapolis  R.  R.  Co.,  103  U.  S.  794. 

Certain  claims  contracted  within  the  State  for  work  or  materials  in  build- 
ing, repairing,  equipping  or  provisioning,  etc.,  vessels,  and  for  wharfage  and 
port  expenses,  loading,  insuring,  towing,  pilotage,  etc.  (N.  Y.  L.  1862, 
chap.  482,  f  1),  and  for  collisions  by  negligence  or  willful  misconduct 
{id.,  9  33),  were  at  one  time  enforced  by  special  statutory  attachment  toithout 
action,  such  an  attachment  being  dischargeable  by  giving  bond  to  pay  the 
claim  if  it,  and  the  acquiring  of  a  lien  for  it,  be  established,  in  an  action  on 
the  bond.  Such  attachment  was  not  a  provisional  remedy  in  an  action,  like 
the  attachment  treated  in  the  text,  but  a  special  proceeding.  This  peculiar 
remedy  has  been  abolished  and  the  procedure  upon  such  liens  has  been  assimi- 
lated with  other  actions  to  enforce  liens.  See  N.  Y.  Lien  Law.  (L.  1897, 
chap.  418),  8ff  30-35.  As  to  the  application  of  this  remedy  in  other  juris- 
dictions, and  the  exceptions,  see  Thorsen  r.  The  J.  B.  Mnrtin,  20  Wis.  488; 
Johnson  r.  Chicago  A  Pacific  Elevator  Co.,  119  U.  S.  388;  Waples*  Pro.  in 
Rem,,  Hfi  465,  545;  and  Howe  r.  Teft  (R.  I.,  1887),  4  New  Eng.  Rep.  108. 

As  to  attachment  for  health  oflScers*  expenses  and  storage,  see  N.  Y.  Public 
Health  Law  (L.  1893,  chap.  661,  as  amended  by  L.  1900,  chap.  268),  $  119. 
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The  court  acquires  a  preliminary  jurisdiction  upon  granting  the 
attachment,  but  no  general  jurisdiction  is  obtained  and  the  pre- 
liminary jurisdiction  is  lost  at  the  expiration  of  thirty  days;  this 
time  cannot  be  extended  by  the  court."  Within  the  thirty  days 
ijeneral  jurisdiction  must  be  obtained  by  service  of  the  summons, 
or  its  publication  begun. ^^ 

2.  Power  of  the  court,']  —  The  power  of  the  court  is  wholly 
statutory,"  and  the  remedy  being  regarded  as  a  severe  one,  the 
statute  is  construed  strictly,  so  far  as  necessary  for  the  protection 
of  the  alleged  debtor  against  oppression.^  But  many  technical 
rulings  in  the  earlier  cases  under  the  Code,  giving  a  very  strict 
construction  in  cases  where  no  such  necessity  exists,  have  been 
overruled  by  later  decisions,  under  which  it  is  the  generally  ac- 
cepted rule  that,  except  when  necessary  to  prevent  oppressive 
practice,  the  statute  is  to  receive  a  liberal  construction  in  support 
of  the  remedy  it  provides,  and  that  substantial  compliance  with 
its  provisions  is  enough.^^ 

An  application  for  an  attachment  is  not  a  matter  of  right,  even 
in  a  case  clearly  within  the  terms  of  the  statute,  but  it  ib  granted 
or  refused  in  the  sound  discretion  of  the  court.^ 

3,  The  cause  of  action.']  —  The  present  statute  enumerating 
the  cases  in  which  an  attachment  may  issue,  and  some  earlier  cases 
it  supersedes,  will  be  better  understood  if  it  be  borne  in  mind  that 
attachment  was  originally  a  remedy  in  commercial  cases  arising  on 
contract  coupled  with  anticipated  evasion  of  the  jurisdiction; 
while  arrest  became  (after  the  abolition  of  imprisonment  for 
debt)  a  remedy  for  cases  of  tort,  especially  if  malicious  or  wanton. 
The  marked  tendency  of  recent  successive  amendments  of  the 
statutes   (especially  that  of  1S95,  permitting  an  attachment  to 

IT  Jones  9.  FuchB,  106  App.  DiT.  260,  94  N.  Y.  Supp.  57. 

»8ee  paragraph  13,  post  p.  1186. 

»Blo88om  9.  Eatea,  84  N.  Y.  614.  The  N.  Y.  aUtute  (Code  Civ.  Pro., 
If  635-637)  defines  the  caaea  in  which  it  is  allowable.  Robinson  t;.  Col. 
Spinning  Co.,  23  App.  Div.  502,  49  N.  Y.  Supp.  4.     See  Form  No.  830  {helwo), 

aoPenojar  v,  Kelsey,  150  N.  Y,  77,  3  Anno.  Caa.  206;  McGrath  u.  Sayer, 
19  App.  Div.  321,  46  N.  Y.  Supp.  113;  Courtney  v.  Eighth  Ward  Bank,  154 
X.  Y.  688. 

21  See  Lamkin  r.  Douglaaa,  27  Hun,  517;  Farrington  v.  Root,  10  Misc.  347, 
31  X.  Y.  Supp.  126;  Van  Camp  t?.  Searle,  147  N.  Y.  160. 

ssHaebler  v,  Bemharth,  116  N.  Y.  459.  Hence  the  refuaal  is  not  review- 
able in  the  Court  of  Appeals.  Sartwell  v.  Field,  68  N.  Y.  341;  Rae  v.  Mayor, 
etc.,  62  id.  631. 
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ifisue  for  a  personal  tort)  has  been  to  extend  each  remedy  into  the 
former  domain  of  the  other,  so  that  now  there  are  considerable 
classes  of  cases  in  which  either  remedy,  and,  in  the  discretion  of 
the  court,  both  remedies,**  at  once  are  allowable. 

An  attachment  will  not  issue  in  an  action  for  negligently  caus- 
ing death.** 

4.  Allegations  not  essential  to  a  cause  of  action."]  —  Inde- 
pendent of  statute,  a  plaintiff  may,  besides  alleging  his  cause  of 
action  in  the  complaint,  add  allegations  not  essential,  such,  for  in- 
stance, as  facts  which  will  avoid  an  anticipated  defense  or  will 
show  his  right  to  equitable  relief  incidental  and  preliminary  to 
recovery.  And  by  the  present  statute,**  a  plaintiff  to  be  able  to 
ask  an  arrest  or  have  execution  against  the  person,  must  state  in 
the  complaint  the  grounds  therefor  (except  in  the  case  formerly 
known  as  ne  exeat). 

The  better  opinion  is  that  in  all  such  cases  —  and  even  where, 
as  in  the  case  of  grounds  of  arrest,  such  allegations  must  be 
proved  —  they  are  not  part  of  the  cause  of  action  in  such  sense  as 
to  preclude  an  attachment,  if  without  them  the  case  would  be 
proper  for  an  attachment.*^ 

6.  Waiver  by  joining  inappropriate  cause  of  action.]  —  The 
right  to  an  attachment  upon  any  cause  of  action  is  waived  by 
joining  in  the  same  complaint  a  cause  of  action  in  respect  of  which 
defendant's  property  is  not  liable  to  attachment.*^ 

28  See  p.  877  of  volume  I. 
v  24  Jamea  v.  Signell,  00  App.  Div.  75,  69  N.  Y.  Supp.  680. 

25  N.  Y.  Code  Civ.  Pro.,  S  540. 

26  Compare  JFAha  Ins.  Co.  v.  Shuler,  28  Hun,  338;  Wood  v.  Henry,  40  N,  Y. 
"'.            124,   128;  Church  of  Redeemer  v,  Crawford,  36  Super  Ct.  307,  319;  Austin 

V  V,  Rawdon,  44  N.  Y.  63;  Atocha  v.  Garcia,  15  Abb.  Pr.  303,  24  How.  Pr.  186; 

s  Whitney  i?.  Hirsch,  39  Hun,  325;  People  v.  Mayor  of  New  York,  10  Abb.  Pr. 
Ill;  Finkemaur  v.  Dempsey,  8  Civ.  Pro.  Rep.  (Browne),  418;  Alford  v.  Cobb, 
28  Hun,  22. 

In  Humphrey  v,  Hayes,  94  N.  Y.  594,  603,  is  a  dioium  that  an  allegation 
of  fraud  to  justify  arrest,  such  as  is  required  by  the  amendment  of  1879, 
would  change  the  cause  of  action  from  contract  to  tort,  or  produce  ft  mis- 
joinder. The  case,  hovrever,  was  determined  on  the  point  that  the  amendment 
did  not  apply  to  this  pending  action. 

2T  Union  Consol.  Mining  Co.  r.  Raht,  9  Hun,  208 ;  B.  P.,  Wilson  c.  Harvey, 
52  How.  Pr.  126.  There  is  no  objection  to  the  joining  of  several  causes  of 
action  upon  each  of  which  an  attachment  may  issue,  and  issuing  one  attach- 
ment for  the  aggregate  amount.  Roth  v.  Am.  Piano  Mfg.  Co.,  35  Misc.  501), 
71  N.  Y.  Supp.  1083. 

An  action  against  a  joint  debtor,  not  served  in  a  previous  action  in  which 
judgment  was  recovered  on  service  of  his  co-debtor,  is  regarded  as  an  action 
on  the  original  contract  for  the  purpose  of  obtaining  an  attachment.  N.  Y. 
Code  Civ.  Pro.,  f  1940. 
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6.  The  practice.']  — Application  for  the  warrant  is  made  ex 
parte;  and  under  the  New  York  statute,  it  must  be  to  a  judge  of 
the  court  in  which  the  action  is  brought,  or  to  an;  county  judge.^ 

It  must  be  made  on  affidavit ;  ^  and  the  presentation  of  tiie  com- 
plaint is  not  essential,  although,  if  it  be  verified,  it  may  be  tised 
as  an  affidavit  for  the  purpose  of  the  application.*^ 

Inasmuch  as  it  is  not  the  function  of  a  complaint  to  state  evi« 
denoe,  the  complaint  alone  is  rarely  sufficients^ 

7.  Time  for  applying.]  —  The  application  for  the  warrant  may 
be  made  before  summons  served^  and  an  attachment  may  be 
granted  at  any  time  before  final  judgment,  even  though  plaintiff 
13  at  the  time  entitled  to  judgment.^ 

According  to  the  principles  of  the  authorities  cited  in  reference 
to  ARREST,**  an  attachment  may  be  issued  after  verdict ;  and  even 
after  judgment  when  the  judgment  has  been  opened  and  allowed 
to  stand  merely  as  security  pending  a  defense;  nor  would  it  be 
precluded  by  ^e  ordinary  stay  of  proceedings  on  a  verdict  for 
the  purpose  of  making  a  case. 

8.  Prudential  rules  for  drawing  attachment  papers;  the  com- 
plaint  J]  —  When  the  complaint  is  relied  on  as  a  part  of  the  proof, 
see  that  the  warrant  refers  to  it  as  one  of  the  papers  submitted  to 
the  judge.  Examine  it  to  see  what  allegations  are  on  information 
and  bdief ,  and  see  that  the  verification  is  regular.  Also  see  that, 
if  the  verification  is  not  positive  and  unqualified,  it  is  only  quali- 
fied by  saying,  '' except  as  to  the  matters  therein  stat^  to  he 
alleged  on  information,''  etc. 

9.  —  the  affidavits.]  —  An  affidavit  made  by  the  plaintiff,  or 
the  one  of  several  co-plaintiffs  who  is  acquainted  with  the  facts, 
or  of  the  assignor,  if  plaintiff  sues  as  an  assignee,  is  desirable.     If 

»N.  T.  Code  Civ.  Pro.,  f  638.  The  rule  as  to  ordinary  e»  parte  applioa- 
tionfl  is  different.     See  Vol.  I,  p.  00. 

>»N.  Y.  Code  Civ.  Pro.,  {  636. 

so  See  Article  III  of  this  chapter,  supra,  on  Injunctions,  paragraph  3. 

SI  See,  for  example,  a  complaint  sufficient  as  a  pleading,  but  defective  in 
furnishin/^  proof  of  its  allegations,  Wallace  v.  Baring,  21  App.  Div.  477,  48 
K.  Y.  Supp.  602;  Delaileld  v,  Armsby  Co.,  62  App.  Div.  262,  71  N.  Y.  Supp.  14, 
32  dr.  Pro.  Hep.  132. 

aN.  Y.  Code  Civ.  Pro.,  ff  638.  416;  Stoiber  v.  Thudium,  44  Hun,  70. 

» First  Nat.  dank  v,  Bushwick  Chem.  Works,  6  N.  Y.  Supp.  318,  17  Civ. 
Pro.  Rep.  220.  aff'd,  110  N.  Y.  645. 

MSee  next  article  on  Abbest,  paragraph  5. 
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not  had,  pursue  the  rules  stated  in  paragraph  6  of  Article  III 
of  this  chapter,  on  Injunctions. 

If  one,  whose  affidavit  is  desired,  refuses  to  make  affidavit^  he 
may  be  compelled  to  do  so,^  but  plaintiff  is  not  required  to  take 
this  course,***  and  may,  if  he  prefer,  state  the  facts  upon  informa- 
tion and  belief,  but  he  must  disclose  the  source,*^  and  must  add 
the  reason  why  the  affidavit  of  his  informant  is  not  presented.^ 
In  short,  if  the  affidavits  of  the  persons  who  give  the  information 
on  which  the  plaintiff  desires  to  proceed  cannot  be  obtained,  from 
the  peculiar  circumstances  of  the  case,  those  circumstances  must 
be  stated,  with  all  the  grounds  of  suspicion,  so  as  to  satisfy  the 
judge  that  the  facts  exist  on  which  the  attachment  is  sought,  and 
that  the  plaintiff  has  produced  the  best  evidence  in  his  power  to 
establish  them.*** 

The  plaintiff's  papers  are  required  to  satisfy  the  judge ;  even  if 
the  affiant  assumes  to  speak  as  of  his  own  personal  knowledge,  if 
the  nature  of  the  case  is  such  that  the  masters  of  which  he  speaks 
cannot  be  presumed  to  he  within  his  knowledge,  the  affidavit  must 
also  show  how  his  knowledge  was  a^^quired,^ 

85 See  page  106  of  Vol.  I,  and  Forma  Noa.  53-^0;  Allen  v,  Mayer,  73 
N.  Y.  1. 

36  Bennett  v.  Edwards,  27  Hun,  362,  16  Wkly.  Dig.  250. 

87  James  v.  Richardson,  30  Hun,  399;  First  Nat.  Bank  v.  Wallace,  4  App. 
Div.  382,  38  N.  Y.  Supp.  -SSI;  Hunt  V,  Robinson,  52  App.  Div.  530,  65  N.  Y. 
Supp.  386. 

88  Yates  V.  North,  44  N.  Y.  271;  James  r.  Richardson,  39  Hun,  399;  Farley 
V.  Shoemaker,  17  N.  Y.  St.  Rep.  205.  A  statement  that  the  third  person  is 
a  friend  of  defendant,  to  whom  defendant  had  said  he  was  going  to  make  an 
assignment,  does  not  excuse  a  showing  of  request  and  refusal.  Abrams  v. 
Levine,  00  Hun,  566,  35  N.  Y.  Supp.  881. 

Where  the  informant  is  a  near  relative  of  defendant,  the  reason  for  non- 
production  sufficiently  appears.  Nat.  Bank  of  Commerce  v,  Whiteman  Paper, 
etc.,  Co.,  21  N.  Y.  Supp.  748,  aflTd,  138  N.  Y,  636. 

?»Merch.  Nat.  Bank  v.  Col.  Spinning  Co.,  21  App.  Div.  383,  47  N.  Y.  Supp. 
442;  Lewis  v.  Tindel-Morris  Co.,  100  App.  Div.  500,  06  N.  Y.  Supp.  576.  The 
plaintiff  is  not  even  required  to  produce  the  heat  evidence,  when  other  com- 
petent evidence  is  presented  sufficient  to  prove  the  facts.  Hanson  v.  Marcus, 
8  App.  Div.  318,  40  N.  Y.  Supp.  051  (affidavit  of  agent  as  to  counterclaims 
known  to  plaintiff  sufficient  when  agent  had  transacted  all  the  business  with 
defendant). 

40  Lehmaier  r.  Buchner,  14  App.  Div.  263,  43  ^.  Y.  Supp.  438,  4  Anno.  Gas. 
82;  Wallace  r.  Baring,  21  App.  Div.  477,  48  N.  Y.  Supp.  692;  Tucker  v.  Good- 
sell  Co.,  14  App.  Div.  80,  43  N.  Y.  Supp.  402. 

It  is  presumed,  in  the  absence  of  any  disclosure  of  his  means  of  knowledge, 
that  the  plaintiff's  attorney  has  no  personal  knowledge  of  the  facts  alleged 
in  his  affidavit  concerning  his  client's  cause  of  action;  and  although  his  affi- 
davit is  framed, so  as  to  allege  upon  personal  knowledge  the  court  will  con- 
sider the  facts  to  be  stated  on  information  and  belief,  and  will  not  consider 
the  affidavit  in  the  absence  of  a  disclosure  of  tho  sources  of  the  information. 
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In  all  cases  it  is  essential  that  the  affiant's  information  appear 
to  have  been  competently  derived.** 

If  affidavits  already  used  on  a  previous  application  are  relied 
on  as  part  of  the  proof,  it  is  better  to  have  them  re-sworn  to ;  ** 
but  if  this  is  not  practicable,  it  is  proper  to  annex  sworn  copies ; 
and,  if  the  originals  are  not  in  possession  of  the  plaintifiF,  to  refer 
to  where  they  may  be  found  on  file,  with  the  date  of  filing,  if 
practicable,  taking  care  to  produce  them  upon  the  application  and 
mention  them  in  the  recital  in  the  warrant,  unless  bv  reference  in 
a  fresh  affidavit,  and  all^ation  of  truth,  the  copies  are  in  effect 
made  original  evidence  for  the  purpose  of  the  second  application.** 

Where  writings  are  referred  to  as  the  source  of  the  information, 
the  character  of  the  writings  and  their  substance  should  be  set 
forth.** 

10.  — mode  of  allegation  —  directness  and  certainty.']  — The 
affidavit  (or  complaint)  must  state,  not  merely  by  way  of  recital,** 
but  by  traversable  allegations,  facts  constituting  a  cause  of 
action.**    This  requirement  is  jurisdictional.*"^ 

An  allegation  in  an  affidavit  of  two  facts  in  the  disjunctive,  for 
example,  "  that  defendant  has  disposed,  or  is  about  to  dispose,  of 
his  property,"  is  insufficient,  since  it  alleges  neither  the  one  nor 
the  other  fact.*® 

CYowns  V.  Vail,  61  Hun,  204,  4  N.  Y.  Supp.  325.  So,  as  to  plaintifTs  son 
(McVicker  t\  Campanini,  5  N.  Y.  Supp.  677),  or  nutnager  (Shuler  v.  Birdsall, 
etc.,  Co.,  17  App.  biv.  228,  46  N.  Y.  Supp.  726 ) ,  or  assignee  of  claim  ( Hoor- 
man  r.  Climax  Cycle  Co.,  9  App.  Div.  579,  41  N.  Y.  Supp.  710;  Martin  t?. 
Aluminum,  etc.,  Co.,  44  App.  Div.  412,  60  N.  Y.  Sup.  1010);  or  indorsee  of 
note  (Foster  v.  Rogers,  31  Misc.  14,  64  N.  Y.  Supp.  652). 

41  Murphy  v.  Jack,  142  N.  Y.  215  (information  by  telephone  rejected,  where 
affiant  did  not  show  he  knew  he  was  talking  with  the  plaintiff). 

42  Mojarictta  v.  Saenz,  80  N.  Y.  647. 

43Buell  r.  Van  Camp,  119  N.  Y.  160;  Hallock  r.  Van  Camp,  55  Hun,  1, 
8  N.  Y.  Supp.  588. 

44  McCulloh  r.  Aeby  &  Co.,  9  N.  Y.  Supp.  361 ;  Ladenburg  v.  Com.  Bank, 
87  Hun,  269,  33  N.  Y.  Supp.  821;  Selser  Bros.  Co.  c.  Potter  Produce  Co.,  77 
Hun,  313,  28  N.  Y.  Supp.  428. 

45Blanton  r.  Poole,  4  Hun,  638,  67  Barb.  330  (order  refusing  to  vacate  for 
defect  in  this  respect,  reversed) . 

4«  Walts  V.  Nichols,  32  Hun,  276;  Smith  v.  Davis,  29  Hun,  306;  Pomeroy  r. 
Ricketts,  27  fVf.  242  (holding  that  an  allegation  that  defendant  was  indebted, 
etc.,  "  for  goods  sold  and  delivered,"  insufficient  because  not  alleging  facts  of 
sale.  etc. ) .    See,  also,  notes  to  Form  No.  828. 

4T  Jacobs  p.  Hogan,  85  N.  Y.  243. 

4SCronin  r.  Crooks,  143  N.  Y.  452;  Amot  r.  Wriprht,  55  Hun,  561,  9  N.  Y. 
Supp.  15;  Dintruff  v.  Tuthill,  62  Hun,  591,  17  N.  Y.  Supp.  556;  Lowther  c. 
lowther,  110  App.  Div.  122.  It  will  be  sufficient,  however,  if  the  affidavits 
diadOBe  circumatances  upon  which  either  alternative  may  properly  be  rested. 
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A  sworn  complaint  being  now  an  affidavit,**  its  production  is  a 
sufficient  compliance  as  to  facts  therein  positively  alleged.  And 
it  is  not  essential  for  the  purpose  of  jurisdiction  that  the  evi- 
dence to  establish  those  facts  be  stated;  for  allegations  sufficient 
to  constitute  a  cause  of  action,  positively  verified,  make  a  prima 
facte  case.*®  An  exception  to  this  rule  is  justly  recognized  in  the 
case  of  those  facts,  such  as  the  intent  of  the  defendants,  including 
malice,  want  of  probable  cause,  and  the  like  —  as  to  which 
another  person  can  only  have  an  inferential  knowledge."* 

In  general,  where  the  statute  calls  for  evidence  of  a  fact,  which 
is  disconnected  with  any  intent  upon  the  part  of  the  defendant,  a 
simple  statement  of  that  fact  by  a  person  having  knowledge 
thereof  is  sufficient**  If,  however,  any  fact  thus  relied  on  as  con- 
stituting, either  a  part  of  the  cause  of  action,  or  of  the  grounds 
of  attachment,  is  upon  the  line^  sometimes  difficult  to  draw,  be- 
tween matters  of  facts  and  conclusions  of  law,  details  should  be 
stated  to  substantiate  it  And  in  all  cases  evidence  is  desirable, 
for  an  allegation  may  suffice  to  give  jurisdiction,  and  yet  fail  to 
satisfy  the  mind  of  the  judge. 

Where  the  code  or  the  settled  practice  sanctions  the  use  in  plead- 
ing of  a  short  allegation  which  does  not  satisfy  the  above  require- 
ment, it  will  often  be  safer  to  make  a  fuller  and  more  positive 
statement  in  the  affidavit.  This  question  arises  for  instance  where 
the  pleader  in  his  complaint  alleges  performance  in  the  short 
statutory  phrase  "  duly  performed  all  the  conditions  thereof  on 
his  part,"  or  where  he  sues  on  an  account  in  the  short  common- 
law  form  (still  sanctioned,  noth withstanding  the  general  rule  of 
the  code),  ailing  that  defendant  is  indebted  to  plaintiff  upon  an 
account  for  goods  sold  and  delivered." 

40  N.  Y.  Code  Civ.  Pro.,  fi  3343,  subd.  11;  Gray  t;.  Sheridan  Co.,  5  Montfalj 
L.  Bui.  22. 

50  But  an  Indirect  method  of  allegation,  permitted  in  a  pleading  met  hf 
demurrer,  where  all  inferences  poBsible  are  drawn  to  its  support  (see  Allen  9. 
Patterson,  7  N.  Y.  476),  may  be  entirely  inadequate  to  show  a  cause  of  aetion 
for  the  purpose  of  supporting  an  attachment.  See  Chambers,  etc..  Go.  v. 
Roberts,  2  App.  Div.  181,  37  N.  Y.  Supp.  856. 

51  Lanier  v.  City  Bank  of  Houston,  9  Civ.  Pro.  Rep.  (Browne)  161,  and 
cases  cited. 

62  Kneel,  on  Att.,  369. 

63  To  allege  an  account  current,  without  alle^ng  the  character  of  the  itena, 
whether  plaintiff  is  suing  upon  an  agreed  price  or  the  reasonable  value,  is 
insufficient.  Wessels  17.  Boettcher,  69  Sun,  306,  23  N.  Y.  Supp.  480,  aff'd,  138 
N.  Y.  664. 
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11.  —  amount, "l  —  In  the  case  of  an  action  on  contract  the 
amount  due  must  be  alleged,"  positively." 

It  is  not  essential,  but  it  is  safest  to  follow  in  this  the  words  of 
the  statute,  "  that  the  plaintiff  is  entitled  to  recover  [a  sum  stated] 
over  and  above  all  counter-claims/'  etc.*® 

The  amount  should  be  accurately  stated,  although  for  good 
cause  shown  the  court  may  sustain  an  excessive  attachment  by  re- 
ducing the  amount.*^ 

If  unliquidated,  the  facts  necessary  to  fix  the  amount  of  dam- 
ages must  be  alleged.**  If  this  be  done,  it  is  no  objection  that  the 
damages  are  unliquidated.*® 

If  the  action  is  for  a  personal  injury,  the  warrant  should  specify 
such  sums  as  the  judge  in  his  discretion  determines,  in  view  of  the 
damages  likely  to  be  recovered.** 

12.  —  counter  claims,]  —  The  language  of  the  statute®*  that 
"  if  the  action  is  to  recover  damages  for  breach  of  a  contract,  the 
affidavit  must  show  that  the  plaintiff  is  entitled  to  recover  a  sum 
stated  therein,  over  and  above  all  counter-claims  known  to  him," 
requires  an  affidavit  affording  evidence  that,  so  far  as  plaintiff 
knows,  no  counter-claim  exists  which  will  further  reduce  the  claim ; 
and  although  it  is  not  necessary  that  the  allegation  be  made  by 
the  plaintiff,  nor  that  it  follow  the  words  of  the  statute,®^  the 

64  Tootle  V.  Smith,  34  Kana.  27. 

Where  the  affidavit  was  sufficient  in  this  respect;  held,  that  the  fact  that 
the  complaint  demanded  sale  of  collaterals,  and  judgment  for  deficiency  did 
not  vitiate.     Hamilton  v.  Penney,  29  Hun,  265. 

M  Black  V.  Scanlan,  48  Ga.  12;  Dean  r.  Bell,  1  N.  Y.  Monthly  L.  Bui.  42; 
aowser  V,  Hall,  80  Va.  864,  9  Va.  L.  J.  688;  Garner  r.  White,  14  Ohio  St. 
192   (holding  affidavits  to  belief  insufficient). 

38  Allegation  that  defendant  is  indebted  to  plaintiff  in  a  sum  stated,  and 
that  the  latter  is  justly  entitled  to  recover  said  sum,  held  insufficient.  Rup- 
pert  r.  Haug,  87  N.  Y.  141. 

5T  Sulzbacher  c.  Cawthra,  14  Misc.  545,  36  N.  Y.  Supp.  8,  aff'd,  148  N.  Y. 
755. 

58  Golden  Gate  Concentrator  Co.  r.  Jackson,  13  Abb.  N.  C.  476;  Ackroyd  i?. 
Aekroyd,  11  Abb.  Pr.  345,  20  How.  Pr.  93.  If  wrong  measure  of  damages 
only  is  established,  the  attachment  must  be  vacated.  Smith  r.  Swenson,  26 
Misc.  151,  56  N.  Y.  Supp.  783;  Delaficld  r.  Armsby  Co.,  62  App.  Div.  202,  71 
N.  Y,  Supp.  14 ;  Chazy  Co.  v,  Deely,  88  App.  Div,  'l50,  84  N.  Y.  Supp.  396. 

B»  United  States  r.  Graff,  4  Hun,  634,  67  Barb.  304. 

00  Rouge  r.  Rouge,  14  Misc.  421,  35  N.  Y.  Supp.  836,  2  Anno.  Cas.  376,  25 
Civ.  Pro.  Rep.  102,  alTd,  15  Misc.  36. 

«X.  Y.  Code  Civ.  Pro.,  S  636,  subd.  1. 

ORuppert  v.  Haug,  87  N.  Y.  141,  1  Civ.  Pro.  Rep.  411,  62  How.  Pr.  364; 
Lamkin  r.  Douglass,  27  Hun,  517  (though  it  is  the  safest  formula,  as  the 
affidavit  must  otherwise  contain  their  exact  equivalent). 

75 
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allegation  must  be  either  by  the  plaintiff  or  one  of  several  co* 
plaintiffs,®  or  by  an  agent  who  is  shown  by  the  affidavit  to  have 
stood  in  such  a  relation  to  the  transaction  —  as,  for  instance, 
where  all  the  dealings  of  the  parties  have  been  had  through  him^ 
—  or  to  stand  in  such  a  relation  to  the  accounts  between  the 
parties®^  that  he  may  be  regarded  as  a  proper  witness,  either  to 
the  fact  that  plaintiff  is  not  aware  of  any  counter-claim,  or  to  the 
fact  that  there  is  no  counter-claim. 

The  attorney  for  the  plaintiff  cannot  effectively  make  such 
allegation,  unless  he  shows  personal  knowledge,  or  swears  that  he 
obtained  the  information  from  plaintiff  and  explains  the  non-pro- 
duction of  plaintiff's  affidavit^ 

An  assignee  need  only  aver  that  there  are  no  counter-claims 
known  to  him.^ 

An  executive  officer  of  a  corporation  plaintiff  may  properly 
allege  that  the  sum  stated  is  due  over  all  counter-claims  known  to 
him.* 

13.  Service  of  8ummons.'\  —  The  summons  must  be  personally 
served  within  thirty  days  after  the  granting  of  the  warrant,  or 
substituted  service  without  the  State  made  or  publication  of  the 
summons  begim  within  the  same  period.®  Service  on  one  of 
several  joint  debtors  is  sufficient. ^^     Defendant's  death  will  not 

esDonneU  v.  Williams,  21  Hun,  216,  59  How.  Pr.  68. 

64Frank€l  r.  Hays,  20  Wkly.  Dig.  417;  Mallary  v.  Allen,  15  Abb.  N.  C.  338; 
Gribbon  c.  Back,  35  Hun,  541;  Hanson  r.  Marcus,  8  App.  Div.  318,  40  N.  Y. 
Supp.  951.  In  which  case  his  affidavit  that  there  are  no  counterclaims  known 
to  him  (the  agent)  is  sufficient.  Washburn  v,  Carthage  Nat.  Bank,  86  Hun, 
39tl,  affM,  155  N.  Y.  690;  Steele  v.  Gilmore  Mfg.  Co.,  77  App.  Div.  199,  78 
N.  Y.  Supp.  1078. 

85  National  Park  Bank  of  N.  Y.  r.  Whitmore,  40  Hun,  499  (assistant 
cashier);  Lee  v,  Le  Compagnie  Universelle,  2  N.  Y.  St.  Rep.  612  (president 
of  corporation  in  hands  of  receiver). 

ee  Weehawken  Wharf  Co.  r.  Knick,  Coal  Co.,  24  Misc.  683,  53  N.  Y.  Supp, 
982;  Mitchell  v.  Anderson,  32  Misc.  13,  66  N.  Y.  Supp.  118. 

07  Crowns  v.  Vail,  51  Hun,  204,  4  N.  Y.  Supp.  325;  Selser  Bros.  Co.  v. 
Potter  Produce  Co.,  80  Hun,  554,  30  N.  Y.  Supp.  527,  aff*d,  144  N.  Y.  646. 

68  Bliss  Co.  V.  Opera  Glass  Supply  Co..  60  Hun,  438,  15  N.  Y.  Supp,  6,  21 
Civ.  Pro.  Rep.  136;  Man.  Nat.  Bank  v.  Hall,  60  Hun,  466,  15  N.  Y.  Supp.  208. 
aflTd,  129  N.  Y.  663. 

69  Code  Civ.  Pro.,  |  628.  The  attachment  falls  unless  service  is  made  aa 
the  statute  requires.  Un.  Dist.  Co.  r.  Ruser,  16  N.  Y.  Supp.  51,  21  Civ.  Pro. 
Rep.  293;  Ross  r.  Ingersoll,  53  App.  Div.  86,  65  N.  Y.  Supp.  753;  Peetsch  r. 
Sommers,  31  App.  Div.  255,  53  N.  Y.  Supp.  438;  Blossom  v.  Estes,  84  N.  Y. 
614.  If  the  service  made  is  defective,  the  attachment  will  be  vacated.  Kieley 
r.  Mfg.  Co.,  147  N.  Y.  620.  Publication  in  both  designated  papers  must  be 
shown  to  have  been  begun  within  the  thirty  days,     Peetsch  v.  Sommers,  8upra, 

70  Yerkes  v.  McFadden,  141  N.  Y.  136. 
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extend  the  statutory  period.''*  Voluntary  appearance  of  defendant 
obviates  necessity  of  service,"  but  if  made  after  the  thirty  days 
will  not  revive  the  attachment.^'  Further  publication  of  summons 
is  unnecessary,  after  defendant  appears.^*  The  court  has  no  power 
to  extend  the  thirty  day  period.^^ 

14.  Second  application  for  an  attachmenL'\  — Where  the  first 
attachment  has  been  vacated  for  defects  in  the  papers  upon  the 
application,  a  second  application  upon  new  papers  may  be  granted. 
Such  an  application  is  not  a  renewal  of  the  prior  motion,  requir- 
ing leave  to  be  obtained.^^ 

15.  Reinstatement.']  — ^When  a  judgment  for  defendant  has 
been  reversed  upon  appeal,  and  the  annulment  of  the  attachment 
has  been  suspended  by  plaintiff  giving  security  to  effect  a  stay,^ 
the  attachment  is  reinstated  upon  such  reversal.''^ 


FORM  No.  828. 
Aifidavit  to  obtain  attachment  —  General  Fonn«7e 

[Title  of  court  and  action.] 
[Venve.'] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  \_or,  one  of  the  plaintiffs]  above 
named  [who  at  all  the  times  hereinafter  mentioned  were  and  still 
are  copartners  under  the  firm  name  of  ,  carrying  on 

business  in  —  or,  that  at  all  the  times  mentioned  herein 

Ti  Ladwig  V.  Blum,  18  N.  Y.  Supp.  60;  Kelly  r.  Coimtryman,  15  Him,  97. 

nCatlen  r.  Ricketts,  01  N.  Y.  668. 

nBloflsom  v.  Estes,  84  N.  Y.  614. 

T4  Taller  r.  Beck,  108  N.  Y.  356,  20  Abb.  N.  C.  425. 

75  Jones  V.  Fuchs,  106  App.  Div.  260,  94  N.  Y.  Supp.  67. 

TSSelser  Bros.  Co.  v.  Potter  Produce  Co.,  80  Hun,  554,  30  N.  Y.  Supp.  527, 
slTd,  144  X.  Y.  646;  Ladenburg  v.  Com.  Bank,  5  App.  Div.  219,  39  N.  Y. 
Supp.  119,  2  Anno.  Cas.  397.  Plaintiff  may  abandon  the  first  warrant  and 
obtam  a  second  one  if  not  for  mere  purpose  of  vexation.  Mojarrieta  v.  Saenz, 
80  N.  Y.  547. 

n  N.  Y.  Code  Civ.  Pro.,  fi  3343,  subd.  12. 

n  Henry  v.  Salisbury,  33  App.  Div.  293,  53  N.  Y.  Supp.  834.  Pending  the 
determination  of  the  appeal,  a  motion  to  vacate  the  attachment  will  not  lie. 
Priede  r.  Weissethanner,  27  Misc.  518,  58  N.  Y.  Supp.  336,  29  Civ.  Fro.  Rep. 
187.  

WAs  to  peculiar  allegations  neces-       Ross,   50    How.   Pr.    397;    Doctor   v, 
sary  besides  these,  in  obtaining  an  at-       Schnepp,  2  How.  Pr.   (N.  S.)   52. 
tachment  in  the  N.  Y.  City  Court,  see  See,  generally,  as  to  rules  applica- 

N.  Y.  Code  Civ.  Pro.,  {  3169;  particu-       ble  to  test  the  sufficiency  of  the  affi- 
Isrly  as  to  debtor's  age,  Wentzler  v.      davits,   paragraphs    S-12,   pp.    1181- 

1185. 
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deponent  was  and  now  is  the  president  of  the  plaintiff** — or 
otherwise  identify  deponent,  and  state  his  relation  to  the  caM.'\^ 

[/n  case  of  action  on  contract,  state  cavse  of  action,  as  thws:^ 
II.  That  Y.  Z.,  the  above-named  defendant,  is  justly  and.  truly 
indebted  to  said  plaintiff  in  the  sum  of  dollars  upon  the 

following  facts,  to  wit :  [here  state  the  facts  constituting  the  cause 
of  a/;tion,  not  by  way  of  recital,  but  positively,^  see  Forms  under 
Arrest,  and  in  Volume  I,  p.  602 ;  if  the  damages  are  unliquidated, 
it  is  necessary  to  allege  facts  which  establish  the  measure  of 
damage  and  show  the  sum  which  plaintiff  is  entitled  to  recover;  ® 
and,  if  the  complaint  is  relied  on  in  support  of  the  application, 
may  say:  as  appears  by  the  complaint  herein,  verified  on  the 
day  of  ,19     , —  and  if  any  of  its  allegations  mater- 

ial to  the  application  are  not  positive,  add:  all  of  the  allegations 
of  which  (numbered  to  )  are  true  to  the  knowledge 

of  this  deponent  —  or  annex  corroborating  affidavits."]^ 


80  The  affiant  should  either  show 
he  was  such  officer  at  the  time  the 
transactions  occurred,  or  swear  to  per- 
sonal knowledge  thereof.  Anthony  ft 
Co.  V,  Fox,  63  App.  Div.  200,  65  N.  Y, 
Supp.  806,  and  cases  cited. 

81  PlaintifTs  residence  is  immate- 
rial, in  an  action  in  Supreme  Court 
between  individuals.  Hawkins  v. 
Pakas,  39  App.  Div.  506,  67  N.  Y. 
Supp.  317.  If  plaintiff  is  a  foreign 
corporation  and  the  facts  show  it  is 
doing  business  in  the  State,  allege 
that  it  has  obtained  authority.  Luck- 
ens  Iron,  etc.,  Co.  v.  Pavne,  13  App. 
Div.  11,  43  N.  Y.  Supp.  376.  Also  see 
paragraph  III  of  this  Form,  when  de- 
fendant is  a  foreign  corporation. 

82  Insufficient  if  stated  only  by  way 
of  recital.  Manton  v.  Poole,  4  Hun, 
638,  67  Barb.  330.  No  cause  of  action 
is  sufficiently  shown  when  affidavit 
states  that  an  indebtedness  exists  for 
goods  sold  and  delivered  at  an  agreed 
price  which  defendant  agreed  to  pay. 
Chambers,  etc.,  Co.  r.  Roberts,  2  App. 
Div.  181,  37  N.  Y.  Supp.  855.  s.  P., 
Wessels  v.  Boettcher,  69  Hun,  306, 
afTd,  138  N.  Y.  654.  Where  the  action 
is  on  a  quantum  meruit,  and  no 
facts  are  alleged  as  to  tne  nature  or 
extent  of  the  services,  or  their  value, 
no  attachment  should  be  granted. 
Southwell  V.  Kingsland,  85  App.  Div. 


384,  83  N.  Y.  Sunp.  356.  See.  also. 
Am.  Audit  Co.  v.  Indust.  Fed.  of  Am., 
80  App.  Div.  544,  80  N.  Y.  Supp.  788; 
Levinson  v.  Briggs,  95  App.  Div,  94, 
88  N.  Y.  Supp.  507. 

83  Bloomingdale  v.  Cook,  35  App. 
Div.  360,  54  N.  Y.  Supp.  924;  Haskell 
V.  Osborn,  33  App.  Div.  127,  63  N.  Y. 
Supp.  361;  Duryea,  etc.,  Co.  v.  Ray- 
ner,  11  Misc.  294,  32  N.  Y.  Supp.  247 ; 
Delafield  v.  Armsby  Co.,  58  App.  Div. 
432,  68  N.  Y.  Supp.  998;  Roth  v.  Am. 
Piano  Mfg.  Co.,  35  Misc.  509,  71  N.  Y. 
Supp.  1080.    See  paragraph  1 1,  p.  1185. 

84  This  makes  the  complaint  com- 
petent evidence,  though  its  allegations 
are  on  information  and  belief.  Edick 
V.  Green,  38  Hun,  202 ;  Lanier  v.  City 
Bank,  9  Civ.  Pro.  Rep.  161. 

[Or  may  refer  to  and  support  veri- 
fied complaint  annexed,  thus:^ 

And  the  grounds  thereof  appear  in 
the  verified  complaint  in  this  action, 
hereto  annexed,  all  of  the  statements 
contained  in  which  are  true  to  the 
knowledge  of  this  deponent,  except 
those  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to 
those,  the  sources  of  his  information 
and  the  grounds  of  his  belief  are  as 
follows  .[here  indicate  them,  and  the 
reason  why  the  informant's  affidavit 
ia  not  given,  or  give  it  if  practicable, 
and  refer  to  it  as  annewed]. 
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And  that  this  [or,  said]   plaintiflF  is  [or,  said  plaintiffs  Are] 
juBtly  entitled  to  recover  from  the  said  defendant  [the  amount 
of  damages  mentioned  in  the  complaint,  to  wit]  the  sum  of 
dollars,*  [and  interest  thereon  from  the  day  of  , 

19  1,  over  and  above  all  counter-claims  known  to  him  [the  plain- 
tiff].«» 

[Or  when  the  action  is  for  tort,  state  cause  of  action,  as  •thus:'] 

n.  That  on  or  about  the         day  of  ,  19     ,  at  , 

Y.  Z.,  the  defendant  above-named,  wrongfully  took  from  the 
plaintiff,  who  was  the  absolute  owner  thereof  and  converted  to  his 
own  use  [etc.,  stating  the  tort  positively;  see  Forms  830-833 
(below)  ;  or,  if  complaint  is  relied  on,  refer  to  it  and  corroborate 
it,' if  necessary,  as  above'],  as  deponent  is  informed  and  believes; 
that  the  sources  of  his  information  are  as  follows  [stating  them] . 
[Also  state  facts  from  which  the  amount  of  plaintiff's  actual 
damage  will  appear,']^ 

[If  the  ground  of  attachment  is  non^esidence.l^ 

III.  That  the  defendant  is  not  a  resident  of  this  State,  but 
resides  at  in  [as  deponent  is  informed  by  O.  P., 

who  is  the  a^nt  and  business  correspondent  at  ,  in  this 

State,  of  said  defendant,  and  whose  affidavit  is  hereto  annexed; 
that  said  defendant  is  and  for  years  last  past  has  resided 

at  aforesaid,  and  his  name  appears  in  the  directory  of 

said  ,  for  the  current  year,  as  a  resident  at  No.  street 

»  Varianoe  between  the  attachment  The  papers  are  fatally  defective  un- 

and  the  complaint,  in  respect  to  the  less,  in  an  action  based  upon  breach 

amount,  lield  fatal  where  the  statute  of  contract,  this  allegation,  as  to  a 

required  the  writ  to  state  the  amoimt  sum  due  over  all  counterclaims  known 

"in  conformity  with  the  complaint."  is  contained  in  the  affidavits.     Thor- 

Bowers  t?.  London  Bank,  3  Utah,  417,  ington  v.  Mesick,  101  N.  Y.  5;  Buell 

4  Pac  Rep.  226.  r.  Van  Camp,  119  id.  160. 

WSee  parojrrnph  12,  p.  1185.  supra.  87  See  paragraph  11.  p.  1185,  supra. 

While  it  is  usual  to  make  this  alle-  Austrian  Co.  v.  Wright,  43  Misc.  616, 

gation   in   the   words  of  the   statute  88  N.  Y.  Supp.  142. 

(fi  W6),   it  is  not  essential.      Rup-  88  The  word  "  residence,"  as  used  in 

pert  r.  Hang,  87  N.  Y.  141 ;  Rickerson  Code  Civ.  Pro.,  §  636,  means  the  abode 

r.   Bunker,  26  Misc.   383,  56  N.   Y.  or  place  where  one  actually  lives,  and 

Sopp.  202.  not  one's  legal  domicile.     If  the  de- 

PlaintiiT,    suing    on    an    assigned  fendant  is  living  outside  of  the  State, 

claim,  need  not  negative  the  existence  his  intention  to  return,  and  his  proof 

of  counterclaims  against  his  assignor.  that  he  has  not  obtained  a  legal  domi- 

Crowns  v.  Vail,  51  Hun,  204,  4  N.  Y.  die  elsewhere,  are  immaterial.    Han- 

Supp.  325.  over  Nat.  Bank  v.  Stebbins,  69  Hun, 

308,  23  N.  Y.  Supp.  629. 
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tlierein.]^  //  the  action  is  on  tort  and  did  not  arise  within  the 
State,  add:  that  plaintiflF  is  a  resident  of  the  State  of  New  York*" 

[Or,  absence  from  State.]  That  the  defendant  is  an  adult,  and 
has  been  continuously  absent  from  the  State  of  New  York  for 
more  than  six  months  next  before  the  granting  of  the  order  of 
publication  of  the  summons  against  him  on  the  day  of 

,19  ,  a  certified  copy  whereof  is  hereunto  annexed, 
marked  A,  and  said  defendant  has  not  made  a  designation  of  a 
person  upon  whom  to  serve  a  summons  upon  him,  as  appears  by 
the  certificate  of  the  clerk  of  the  county  of  ,  hereunto  an- 

nexed.*^ [Add  facts  showing  defendant's  continuous  absence  and 
circumstances  showing  how  deponent  acquired  knowledge 
thereof.] 

[^Or,  absconding  of  debtor.] 

III.  That  the  defendant  is  a  resident  of  this  State,  to  wit,  of 
;  but  said  defendant  cannot,  after  due  diligence,  be  found 
"within  this  State.  That,  as  this  deponent  believes,  the  defend- 
ant has  departed  from  this  State  to  ,  in  the  State  of 
,  or  keeps  himself  concealed®*  within  this  State,  with 
intent  to  defraud  his  creditors  or  to  avoid  the  service  of  a  sum- 
mons and  the  grounds  of  his  belief  are  as  follows  [here  set  out 


80  If  letters  or  similar  documents 
are  relied  on  for  information,  annex 
and  refer  to  copies.  Even  cable  dis- 
patcheSy  and  similar  means,  maj  be 
held  sufficient. 

A  positive  averment  of  defendant's 
non-residence,  made  on  personal 
knowledge,  may  be  insufficient  in  the 
absence  of  any  facts  being  shown  from 
which  it  can  be  inferred  that  affiant 
had  knowledge.  James  v,  Signell,  60 
App.  Div.  75,  69  N.  Y.  Supp.  680; 
Beckermann  17.  Chambers,  47  Misc. 
289. 

Where  one  of  the  plaintiffs  made  the 
affidavit,  and  it  appeared  that  per- 
sonal instructions  from  defendant  had 
been  received,  held,  that  affiant's  per- 
sonal knowledf!e  would  be  inferred. 
Hayden  r.  Mullins,  76  App.  Div.  69, 
78  N.  Y.  Supp.  553;  Cole  r.  Smith,  84 
App.  Div.  500,  82  N.  Y.  Supp.  982. 

A  positive  averment  of  non-residence 
Is  sufficient,  although  the  actual  resi- 
dence is  stated  on  information  and 
belief,  without  disclosing  source. 
Steele  v.  Raphael,  13  N.  Y.  Supp.  664, 


37  St.  Rep.  623;  Everett  r.  Park,  88 
Hun,  368,  34  N.  Y.  Supp.  827. 

An  allegation  of  non-residence  of 
defendant  in  an  action  by  an  assignee 
of  the  claims  should  show  the  source 
of  his  knowledge.  Herman  r.  Bailey, 
20  Misc.  94,  45  N.  Y.  Supp.  88. 

90  An  attachment  will  issue  in  an 
action  on  contract  by  a  non-resident 
plaintiff  against  a  non-resident  de- 
fendant, although  the  cause  of  action 
arose  outside  of  the  State.  Bridges 
t?.  Ware,  110  App.  Div.  106. 

01  Ennis  r.  Untermeyer,  93  App. 
Div.  375,  87  N.  Y.  Supp.  695. 

02  An  allegation  that  defendant 
avoids  service  is  insufficient.  Golli- 
gen  V.  Groten,  18  Misc.  428,  42  N.  Y. 
Supp.  22.  Statements  made  by  per- 
sons not  shown  to  be  connected  with 
defendant  are  ineffective.  Haskell  v. 
Osbom.  33  App.  Div.  127.  53  N.  Y. 
Supp.  361,  6  Anno.  Cas.  87. 

As  to  what  circumstances  show  con- 
cealment to  avoid  service,  Genin  r. 
Tompkins,  12  Barb.  266,  alTg  1  Code 
Rep.  (N.  S.)  12;  Wallach  v.  Sippilli, 
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in  detail  the  facts  and  circumstances  which  show  thai  the  de^ 
fendanl  has  done  so,  and  that  diligent  inquiries  have  been  made.^ 

IOtj  fraudulent  removal  or  disposition  of  property.'] 

III.  That  the  defendant,  as  deponent  is  informed  and  believes^ 

has  removed  [_or,  is  about  to  remove]^  his  property  from  the  State 

with  intent  to  defraud  his  creditors. 


85  How.  Pr.  601,  and  volume  I  of 
this  work,  pp.  65S,  659,  etc. 

M  For  in9t€moe  thu9:  That  the  said 
defendant  has  lately  been  engaged  in 
converting  his  property  into  money, 
and  has  sold  the  goods  in  his  store 
[or^  his  stock  and  farming  utensils] 
for  a  less  price  than  their  real  value, 
and  has  sold  off  his  household  furni- 
ture, and  has  been  busily  engaged  in 
collecting  in  all  debts  and  money 
owing  to  him;  and  that  he  left  his 
family  on  Friday  last,  stating  to  de- 
ponent and  others  that  he  was  going 
to  the  city  of  New  York  to  purchase 
goods ;  that  since  that  time  he  has  not 
returned  to  his  said  residence;  that 
deponent  has  inouired  of  his  wife 
where  said  defendant  had  gone,  and 
when  he  would  return,  and  was  told 
that  he  had  gone  to  New  York  city, 
and  would  be  back  in  a  dav  or  two; 
that  deponent  has  been  informed  by 
M.  N.,  of  ,  that  he  saw  the  said 

defendant  on  Monday  last  at  Buffalo, 
and  that  said  defendant  informed  said 
M.  N.  that  he  was  then  going  to  the 
State  of  [Wisconsin],  and  intended  to 
purchase  a  tract  of  land  in  that  State, 
and  after  he  was  located  he  should 
send  for  him  family  [annex,  and  refer 
to  affidavit  of  informant's. 

For  other  Forms  of  allegation 
adapted  to  differing  cases,  see  volume 
I,  pp.  658,  672,  674,  etc. 

It  is  not  enough  to  allege  that  de- 
fendant is  about  to  dispose  of  his 
property  and  leave  the  State.  Hertz 
V.  Stuart,  3  Wkly.  Dig.  332.  Nor  that 
he  has  absconded.  Hewitt  v,  Terry, 
56  Mich.  691,  23  N.  W.  Rep.  326.  Nor 
that  he  has  left  the  State,  with  intent 
to  defraud  creditors.  Van  Camp  v. 
Searle,  79  Hun,  134,  29  N.  Y.  Supp. 
757,  24  Civ.  Pro.  Rep.  16,  afl'd,  147 
K.  T.  150,  2  Anno.  Cfas.  351 ;  Lassen 


V,  Burt,  46  Misc.  582,  92  N.  Y.  Supp. 
796. 

There  must  be  something  to  show 
intent  to  defraud  creditors  or  avoid 
service.  Ringler  Co.  t?.  Newman,  33 
Misc.  653,  68  N.  Y.  Supp.  871  ;< 
Franks  v.  Havens,  102  App.  Div.  67, 
92  N.  Y.  Supp.  377. 

The  absconding,  etc.,  of  one  part- 
ner is  enough  to  sustain  attachment 
against  his  interest,  at  suit  of  a  firm 
creditor.  Buckingham  v,  Swezey,  25 
Hun,  84.  But  not  against  the  prop- 
erty of  both  partners.  Bogart  v.  Dart, 
25  Hun,  395. 

Simply  leaving  the  Slate,  but  with- 
out taking  his  property,  does  not  es- 
tablish an  intent  to  defraud.  Doheny 
r.  Worden,  75  App.  Div.  47,  77  N.  Y. 
Supp.  959.  Nor  does  a  similar  intent 
to  leave  the  State.  Tocci  v.  uianvic- 
chio,  48  Misc.  351. 

94  It  is  not  always  practicable,  nor 
is  it  essential,  to  state  whether  the 
disposal  has  been  made  or  is  about  to 
be  made.  But  an  allegation  in  the 
alternative  is  proper,  if  the  facts  sub- 
sequently stated  are  appropriate  to 
sustain  an  alternative  inference;  or, 
the  allegation  may  couple  both  state- 
ments with  evidence  that  each  alle- 
gation is  true  as  to  part  of  the  prop- 
erty. Paragraph  10,  pp.  1183,  1184, 
eupra;  Rickerson  v.  Bunker,  26  Misc. 
383,  66  N.  Y.  Supp.  202;  Van  Loon 
r.  Lyons,  61  N.  Y.  22;  McCraw  v. 
Welch,  2  Col.  T.  284;  Parsons  t?. 
Stockbridge,  42  Ind.  121. 

The  contrary  was  held  in  Schatz- 
man  v,  Strump  (Hamilton,  O.,  C.  P.), 
7  Cinn.  L.  B.  334,  where  the  alterna- 
tive allegation  was  merely  in  the 
words  of  the  statute,  without  evidence 
in  detail  [citing  1  Handy,  48,  and 
Drake  on  Att,  11]. 
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lOr,  that  the  defendant  has  awigned  and  dispoeed  of  or 
flecsroted^  —  or,  that  defendant  is  about  to  assign  and  dispose  of 
or,  secrete  —  his  property**  with  intent  to  defraud  his  creditors." 

The  sources  of  deponent's  information  and  belief  are  the  affi- 
davit of  M.  N.,  hereto  annexed  [or  state  details  here;  see  Forms 
880-883,  943]. 


[Or,  defendant  a  foreign  corporation.']^ 

III.  That  the  defendant  Y.  Z.  is  a  foreign  corporation,  created 
bj  and  under  the  laws  of  [here  indicate  State  or  nationality,  and 


V 


WThe  words  "assigned,  secreted 
or  disposed  of/'  as  employed  in  the 
statute,  held  not  to  have  separate, 
distinct  and  exclusive  meanixigs,  so 
as  to  make  the  allegation  "  disposed 
of"  insuflScient  as  applicable  to  a 
transfer  of  the  title  to  property,  on 
the  ground  that  the  word  "  assigned  " 
should  have  been  used.  Auerbach  r. 
Hitchcock,  28  Minn.  73,  9  N.  W.  Rep. 
79. 

The  intended  removal  of  its  plant 
from  New  York  to  New  Jersey  does 
not  show  that  a  corporation  intends 
to  defraud  its  creditors.  Davis  v. 
Reflex  Camera  Co.,  97  App.  Div.  73, 
89  N.  Y.  Supp.  687. 

As  to  what  is  sufficient  evidence  of 
concealment,  see  Mott  v.  Lawrence,  9 
Abb.  Pr.  196,  17  How.  Pr.  659; 
Frank  r.  Levie,  5  Robt.  699:  Denzer 
17.  Mundy,  6  Robt.  636;  Kipling  V. 
Corbin,  66  How.  Pr.  12. 

96  It  is  not  necessary  to  show  an 
intent  extending  to  all  of  the  defend- 
ant's property;  such  a  disposal  of  any 
substantial  part  thereof  is  enough, 
if  leaving  defendant  insolvent.  Par- 
rott  V,  Mayer,  31  Misc.  50,  64  N.  It. 
Supp.  649;  Weiller  r.  Schreiber,  11 
Abb.  N.  C.  175;  Hyman  V.  Kapp,  22 
Wkly.  Dig.  310. 

But  under  the  Wisconsin  statute, 
an  affidavit  stating  that  the  defendant 
had  disposed  of  or  assigned  "his 
property,  or  any  part  thereof,"  or  was 
about  to  do  so,  with  intent  to  defraud 
his  creditors,  was  held  insufficient. 
Goodyear  Rubber  Co.  v.  Knapp,  61 
Wis.  103,  20  N.  W.  Rep.  651. 

A  statement  in  the  disjunctive,  that 
the  defendants  "have  assigned"  .  .  . 
"  or  are  about  to  assign  "  held  imma- 
terial where  the  affidavit  otherwise 
showed  a   fraudulent   disposition  of 


property.  Rickerson  v.  Bunker,  2ll 
Misc.  383,  56  N.  Y.  Supp.  202. 

vt  Allegation  of  a  disposal  intended 
to  delay  and  defraud  plaintiff  a  instead 
of  the  defendant's  creditors  generally, 
held  sufficient,  it  appearing  from  the 
affidavit  that  the  plainti£^  were  in 
fact  creditors.  Auerbach  v,  Hitch- 
cock, 28  Minn.  73,  9  N.  W.  Rep.  79. 

0BThe  jurisdictional  facts  under 
Code  Civ.  Pro.,  {  1780,  must  clearly 
appear,  or  the  attachment  will  be  va- 
cated. Coolidge  r.  Am.  Realty  Co.,  91 
App.  Div.  14,  86  N.  Y.  Supp.  318; 
Ladenburg  v.  Com.  Bank,  87  Uun,  269, 
33  N.  Y.  Supp.  821. 

An  affidavit  was  held  to  sufficiently 
show  defendants  to  be  a  foreign  cor- 
poration, where  deponent  alleged  his 
information  to  have  been  deriv^  from 
two  corporation  directories  specified, 
and  that  the  secretary  of  state  of  the 
foreign  state  had  telegraphed  that  the 
defendant  was  a  corporation  of  that 
state.  Steele  r.  Gilmour  Mfg.  Co.,  77 
App.  Div.  199,  78  N.  Y.  Supp.  1078. 
Where  affiant  alleged  personal  famili- 
arity with  the  transaction  upon  which 
the  action  was  based,  held  that  his 
allegation  on  personal  knowledge  that 
defendant  was  a  corporation  organ- 
ized under  the  laws  of  a  specified 
state  sufficiently  established  that  fact. 
Box  Board,  etc.,  Co.  r.  Vinoennes 
Paper  Co.,  45  Misc.  1,  90  N.  Y.  Supp. 
836;  contra,  Am.  Trading  Co.  r. 
Bedouin  Steam  Nav.  Co.,  48  Misc.  624 
(agent's  allegation  of  personal  knowl- 
edge of  the  shipment  of  hemp  from 
Manilla  by  a  steamship  owned  by  de- 
fendant, lends  no  force  to  the  state- 
ment of  personal  knowledge  of  fact 
and  place  of  defendant's  incorpora- 
tion ) . 
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aid  any  jurisdictumal  fact  necessary  and  not  already  alleged  or 
shown  by  a 'duly  verified  complaint  annexed  and  referred  to,  for 
instance:  and  ^at  the  plaintifiF  is  a  resident  of  tlie  county  of 

,  in  the  State  of  New  York,**  or  if  the  plaintiff  is  a 
nonresident  or  foreign  corporation,  and  that  the  subject  of  the 
action,  viz.  [state  what}  is  situated  within  this  State,  to  wit,  at 

—  or,  that  the  contract  hereinbefore  alleged  was  made 
within  this  State,  viz.,  at  — or,  and  the  said  cause* of 

action  arose  within  this  State,*  to  wit  at  — and  if  any 

additional  facts  are  necessary  to  show  that  this  legal  conclusion 
is  well  founded,  state  them;  also,  if  the  plaintiff  is  a  foreign  cor- 
poraiiofh,  and  the  transaction  shows  that  plaintiff  did  businessi 
within  the  State^^  that  plaintiff  duly  procured  from  the  Secretary 
of  State  of  the  State  of  New  York  on  the  day  of  , 

19  ,  a  certificate  authorizing  it  to  do  business  in  the  State  of 
New  York,  and  has  duly  paid  the  license  fee  and  procured  the 
receipt  therefor  required  by  law.]* 

[Or,  in  an  action  against  a  United  States  corporation.'] 
Ill-  That  the  defendant  is  a  corporation  created  and  organized 
under  acts  of  the  Congress  'of  the  United  States  [if  private  acts, 
give  title  and  citation']^  and  having  its  principal  office  in  , 

and  not  in  this  State.' 

\('ithin  the  requirements  of  the  stat* 
ute,  see  Vol.  I,  p.  626,  and  cases  cited 
in  notes. 

2  Such  fact  has  been  held  essential. 
Sawyer  Lumber  Co.  v,  Bussell,  84 
Hun,  114,  41  N.  Y.  Supp.  1107. 

An  allegation  that  the  plaintiff,  a 
foreign  corporation,  is  "  duly  author- 
ized to  transact  businesa  within  this 
state"  sufficiently  shows  its  author- 
ity. Lumley  v,  Anatron  Chem.  Co., 
66  App.  Div.  174,  67  N.  Y.  Supp.  663. 

But  the  authority  of  these  cases 
has  been  impaired  by  the  reasoning,  if 
not  directly  over-ruled,  by  Parralee 
Co.  V.  Haas,  171  N.  Y.  579  (holding 
such  allegations  immaterial  where  an 
arrest  had  been  obtained,  dependent 
necessarily  upon  nlaintiff's  showing  a 
right  to  sue,  and  that  non-compliance 
was  a  matter  of  defen;^  only) . 

SRosenbaum  v.  Union  Pacific  Ry. 
Co.,  2  How.  Pr.  (N.  S.)  45.  An  at- 
tachment cannot  issue  against  a  na* 
tional  bank.  Van  Reed  v.  Peoples' 
Nat.  Bank,  173  N.  Y.  314;  Pacif.  Nat 
Bank  v.  Mixer,  124  U.  S.  721. 


It  was  suggested  in  Randolph  v, 
Suaoue.  Water  Co.,  12  App.  Div.  479, 
42  N.  Y.  Supp.  411,  that  since  a  cer- 
tificate of  incorporation  is  a  matter 
of  public  record,  any  person  dealing 
with  the  corporation  may  be  pre- 
sumed to  acquaint  himself  with  it 
and  therefore  have  personal  knowl- 
edge. 

WAn  allegation  that  plaintiffs  are 
bankers  doing  business  in  the  city  of 
New  York  does  not  show  that  they 
are  residents  of  the  State.  Ladenburg 
r.  Com.  Bank,  supra, 

1  Required  under  N.  Y.  Code  Civ. 
Pro.,  §  1780;  Oliver  v,  Heywood  Chair 
Co.,  10  N.  Y.  Supp.  771;  Smith  v. 
Union  Milk  Co.,  70  Hun,  348,  24  N.  Y. 
Supp.  79;  aff'd,  143  N.  Y.  622;  Selser 
Bros.  Co.  r.  Potter  Produce  Co.,  77 
Hun,  313,  28  N.  Y.  Supp.  428;  People 
V.  St.  *  Nicholas  Bank,  44  App.  Div. 
313,  60  N.  Y.  Supp.  719,  30  Civ.  Pro. 
30;  Merchants'  ft  Mfg.  Co.  v.  Grand 
Trunk  Rw.  Co.,  11  Abb.  N.  C.  184; 
and  Adams  v,  Penn.  Bank,  35  Hun, 
393. 

u  As  to  what  is  "  doing  business," 
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[In  any  case"]  IV.  That  the  above  entitled  action  is  about  to 
be  commenced  for  the  above  stated  cause  and  the  annexed  [_or, 
accompanying]  summons  therein  has  been  issued*  [or  otherwise 
state  the  condition  of  the  cause'], 

V.  That  'no  previous  application  for  an  attachment  of  said 
defendant's  property  has  been  made  in  this  action*  [except,  etc.]. 

[Jurat.]  [Signature.] 

[File  ivithin  10  days  after  granting  of  warrant,  in  clerk's 
office.y 

FORM  No.  829. 
Aifidavit  by  agent  or  attornoy.T 

[Title  of  court  and  cau^e.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  for  years  last  passed  he  has  been  and  now  is  the 
manager  of  the  plaintiff's  business  at  ,  and  as  such  has  had 
general  charge  of  and  supervision  over  all  the  affairs  connected 
therewith;  that  the  transactions  hereinafter  allied  were  had  by 
deponent  with  the  defendant  and  deponent  has  personal  knowledge 
of  all  of  the  facts  which  are  not  heroin  stated  to  be  alleged  on 
information  and  belief ;  that  the  plaintiff  was  in  no  way  personally 
connected  with  the  said  transactions  with  the  defendant,  and  'has 
had  no  dealings  with  defendant  except  through  deponent,  and  was 
at  all  the  times  thereof  absent  from  the  State  and  at 

II.  [As  in  preceding  Form;  in  negativing  counterclaims, 
allege  as  in  preceding  Form  ending  "  over  and  above  all  counter- 
claims known  to  plaintiff  and  deponent."  * 

[Continue  as  in  preceding  Form.] 

4  This  is  usual  and  suflScient  ( Stoe-  for  attachment.      See,  also,  Davis  v, 

ber   r.   Thudium,   44   Hun,   70;    Am.  Brooks,  4  Monthly  L.  Bui.  49. 

Exch.  Nat.  Bank  r.  Voisin,  Id.  85),  6  Failure  so  to  do  does  not  affect 

but  it  is  not  essential.    Maury  v.  Am.  validity  of  warrant  or  the  proeeedinf^ 

Motor  Co.,  25  Misc.  657,   66   N.  Y.  thereunder.     Lewis    v.    Douglass,    53 

Supp.  316,  and  cases  cited;  Belmont  Hun,  589,  6  N.  Y.  Supp.  888. 

V.  Sigua  Iron  Co.,  80  App.  Div.  537,  7  See    Hanson   v.    Matcus,    8   App. 

80  N.  Y.  Supp.  771.  Div.  318,  40  N.  Y.  Supp.  951. 

6  For  the  New  York  rule  requiring  8  To  leave  out  the  words  "  known 

this,  see  Form  817.     It  was  held  in  to  plaintiff  and  deponent"  does  not 

Pach  V.  Orr,  16  N.  Y.  Civ.  Pro.  176,  weaken,  but  strengthens  the  affidavit. 

17  St.  Rep.  767,   1   Supp.  760,  that  Lamkin  v.   Douglass,  27   Hun,  617; 

this  rule  did  not  apply  to  applications  Billwiller  v.  Marks,  21  Civ.  Pro.  162;» 
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STATEMENTS  OF  ABSCONDING  AND  FRAUD,  ETC.,  SUITABLE;  FOR 
PARAGRAPH  III  OF  FOREGOING  FORM  OF  AFFIDAVIT  TO 
OBTAIN   ATTACHMENT. 

FOSM  No.  880. 

AIlegatioB  that  defendant  is  abont  to  depart* 

llnsert  in  Form  828.]  —  III.  That  as  deponent  is  informed 
and  believes,  said  defendant  is  about  to  leave  this  State  in  a  very- 
short  time,  and  take  with  him  his  family,  and  that  he  is  going  to 
[Europe],  and  that  the  sources  of  deponent's  information  are 
[specifying  them,  and  indicating  why  informant's  affidavit  is  not 
procured]. 

That,  as  deponent  is  informed  and  believes,  said  defendant  has 
packed  up  a  large  amount  of  silver-ware,  and  other  valuables, 
which  said  defendant  is  about  to  take  away  with  him  out  of  this 
State,  and  which  are  the  property  of  said  defendant  [stating 
sources,  etc.,  as  above']. 

That,  as  deponent  is  informed  and  believes,  said  defendant  is 
making  arrangements  to  convert  other  portions  of  his  property 
into  cash,  with  the  intention,  as  deponent  verily  believes,  of  re- 
moving the  same  from  this  State,  and  in  particular  [etc.,  and 
staiing  sources,  etc.,  as  above,"] 

FORM  No.  831. 
Allegation  of  threat  to  aaaign  to  hinder  creditorfl.io 

[Insert  in  Form  828.]  —  III.  This  deponent  says,  that,  as  he 
verily  believes,  the  said  defendant  is  about  to  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors.  Deponent  has,  within 
the  past  three  or  four  weeks,  several  times  applied  to  the  defendant 

OThia   18  from  the  Form  used  in  lent  intent.    The  weight  of  authority, 

Brewer   v.   Tucker,   13   Abb.   Pr.   76,  in  a  conflict  of  cases,  is  to  the  effect 

there  held  insufficient  merely  for  not  that  allegations   consistent  with   an 

specifying  the  sources  of  information,  intent  to  make  a  lawful  assignment 

or    supplying    other    affidavits  ^  from  are  not  enough,  but  a  threat  or  in- 

deponent's   informants,    as   indicated  tention  to  make  an  unlawful  disposi- 

abore.  tion  must  be  shown.     Compare  Boyd 

See    allegations   held    sufficient    in  v.  Miller,   69  N.   Y.   St.   Hop,  2,   34 

Stewart  v.  Lyman,  62  App.  Div.  182,  Supp.    10^6;    Lukens   Iron  Mfg.    Co. 

70  N.   Y.   Supp.  936;    Fox   r.  Mays,  v.  Payne.  13  App.  Div.  11,  43  N.  Y. 

46  App.  Div.  1,  61  N.  Y.  Supp.  296;  Supp."^  476;    National   Park  Bank   V. 

Stevens  t?.  Middletown,  26  Hun,  470.  Whitmore,   104   N.  Y.   297,  6  Centr. 

Allegations  held  utterly  insufficient.  Rep.  361;   Durkin  r.  Paten,  97  App. 

Railings  v,  McDonald.  76  Anp.  Div.  Div.   139,  89  N.  Y.  Supp.  622;   An-* 

112.  78  N.  Y.  Supp.  1040.  thony  v.  Stype,  19  Hun,  266;  Evans 

10  A  threat  to  make  an  assignment'  r.  Warner,  21  id,  574;  Ross  v,  Wigg, 


though  made  for  the  purpose  ot  34  id.  192;  Oasherie  v.  Apple,  14  Abb. 
indneing  creditors  to  pive  forbearance,  -  •  Pr.  64 ;  Wilson  r.  Britton,  6  id.  97 ; 
i»  not  necessarily  evidence  of  fraudu-       Farwell  r.  Fumiss.  67  How.  Pr.  188. 
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to  pay  or  secure  said  debt ;  and  the  def  endant^  on  the  day  of 

last,  promised  deponent  that  he  would  take  an  account 
of  his  stocky  and  show  plaintiffs  a  statement  of  his  affairs,  and  give 
them  security  on  his  stock*  the  next  day.  He  did  not  call  the  next 
day;  and  deponent,  on  the  day  of  ,  went  to  said 

defendant,  and  he  told  deponent  he  was  not  going  to  take  an 
account  of  stock  or  give  any  security ;  deponent  then  told  him  the 
plaintiffs  would  sue  him,  and  he  replied  that  he  would  pay  them 
twenty-five  cents  on  the  dollar  for  a  full  release,  and  if  they  would 
not  accede  to  that  he  would  put  his  property  out  of  his  name,  and 
he  would  make  an  assignment  preferring  others,  and  plaintiffs 
could  not  get  anything;  and  he  would  go  right  on  doing  business 
under  somebody  else's  name. 

FOKM  No.  832. 
AUegstion  of  fraudulent  triuitfer  of  property.!^ 

[Insert  in  Form  828.]  III.  That  the  defendants  have  assigned, 
secreted  and  disposed  of  their  property  with  intent  to  defraud  their 
creditors,  or  are  about  to  assign,  dispose  of  and  secrete  their  prop- 
erty with  the  like  intent. 

{^Corroborating  affidavits  to  the  following  effect  were  annexed .'1 

I  spoke  to  defendant  Y.  Z,  yesterday,  at  No.  street, 
in                     .     He  told  me  that  his  firm  were  wholly  insolvent 

If  threats  are   relied  upon,  there  business    and    assets    for    an    undis- 

must  be  evidence  that  they  were  made  closed  amount,  and  disappearance  of 

by  the  defendant  or  by  a  person  au-  debtor,    held    insufficient.      Mohlman 

thorized   to   speak   for   him.     Evans  Co.   r.  Landwehr,   87   App.   Div.   83^ 

V.  Warner,  21  Hun,  574.  83  N.  Y.  Supp.  1073. 

II  From  Catlin  v.  RicKetts,  91  K.  Y.  Disappearance  of  goods  unaccounted 
668.  for,    and    proposal    of   a    fraudulent 

If  the  facts  are  as  consistent  with  scheme,    held    enough.      Frankel     t?. 

an  honest  intent,  fraud  may  not  be  Hays,  20  Wkly.  Dig.  417. 

inferred.    First  Nat.  Bank  v.  Wallace,  Pending    application    for    appoint- 

4  App.  Div.  382,  38  N.  Y.  Supp.  851;  ment  of   receiver,   coupled   with   un- 

Bernard  r.   Cohen,  27  Misc.  794,  58  usual  shipment  of  raw  material  by  a 

N.  Y.  Supp.  Supp.  363.  manufacturing  company,  not  enough. 

The  following  cases  on  the  question  Shuler  v.  Birdsall  Mfg.  Co.,   17  App. 

what   circumstances    in   transfers   of  Div.  228.  45  N.  Y.  Supp.  725. 

property  manifest  intent  to  defraud  As  evidence  of  intent  to  defraud, 

creditors,  may  aid  the  practitioner  in  imprudent      buying,      and      opening* 

drawing  or  testing  affidavits.     Com-  branch   house  to   sell    out,   held  not 

pare    cases    in    arrest    on    the    same  enough.    Mack  v.  Jones,  31  Fed.  Rep. 

ground,  in  note  77  to  Form  943.  189. 

*  Large  sales  for  cash,  and  indispo-  Assignment  of  all  goods  without 
Rition  to  disclose  condition  of  affairs,  actual  consideration,  not  enough, 
followed  by  an  assignment  for  benefit  Grosvenor  r.  Sickle,  2  N.  Y.  Supp.  40, 
of  creditors,  held  insufficient.  String-  28  Wkly.  Dig.  90. 
field  V.  Fields,  13  Daly,  171,  7  Civ.  Admission  of  insolvency,  and  state- 
Pro.   Rep.    (Browne)    356.     Sale   of  ment  of  intent  to  dispose  of  all  prop- 


PBOVISIOITAI.   BBMEDIE8. VIII.    ATTACHMENT. 


1197 


during  last  seascm,  and  prior  to  last^  and  knew  them- 

selves ao  to  be,  and  had  no  idea  by  continuing  in  business  thejr 
could  pull  through. 

That  his  copartner  had  taken  about  dollars  worth  of  goods 

lately  from  the  copartnership  stock,  and  sold  the  same,  and  kept 
the  proceeds  to  himself,  so  that  the  same  could  not  be  found  or 
discovered  by  the  firm's  creditors,  and  had  also  lately  taken  moneys 
from  the  firm's  assets,  with  like  intent,  and  that  the  firm  had 
attempted  to  sell  goods  at  low  prices,  so  as  to  realize  on  the  same, 
and  hold  the  same  to  their  individual  use  in  such  a  way,  that  in 
case  of  their  failure,  which  they  shortly  apprehended,  they  would 
have  some  means  which  their  creditors  could  not  reach. 

[And  another  as  follows:']  That  said  Y.  Z.  stated  this  day  to 
deponent  that  their  firm  was  about  to  fail,  and  were  insolvent  at 
the  time  they  purchased  the  goods  from  plaintiff;  that  they  had 
been  sued  by  his  brother  to  protect  himself ;  that  his  partner  had 
pocketed  over  dollars,  and  the  creditors  would  not  get  a 

cent,  and  that  goods  had  been  and  were  being  removed  by  his  part- 
ner, and  he  was  afraid  the  creditors  would  get  very  little. 


erty  he  could,  not  enough.  Sill  Stove 
Works  V,  Scott,  62  App.  Div.  666,  71 
N.  Y.  Supp.  181. 

Transfer  of  a  portion  of  his  prop- 
erty without  consideration,  but  with- 
out showing  insolvency  at  the  time 
of  the  transfer,  or  that  the  property 
transferred  constituted  so  much  of 
the  defendant's  property  that  insol- 
vency resulted,  insufficient.  Parrott 
r.  Mayer,  31  Miae.  50,  64  N.  Y.  Supp. 
649. 

Transfer  of  all  firm  assets  to  the 
wife  of  a  partner  for  an  inconsidera- 
ble debt,  though  not  consummated, 
held  enough.  Seckendorf  v.  Ketcham, 
67  How.  Pr.  526. 

Payment  of  an  honest  debt,  while 
insolvent  and  in  violation  of  the  atat-/L 
ute    of    another    State,    insufficient.  ^. 
Casola  V.  Vasquez,  147  N.  Y.  258.      ^**' 

Executing,  and   withholding   from 
record,    transfers,    until    just   before 
judgment,  and  continuing  to  act  as 
owner  meanwhile,  held  enough.    Allen    " 
r.  Meyer,  7  Daly,  229. 

Buying^  without  disclosing  insol- 
vency, and  sale  in  the  ordinary  course 
of  business,  followed  by  a  general 
aasignzcent,  not  enough.  Freeman  v, 
Campbell,  1  N.  Y.  St.  Rep.  728. 

Preferring  in  a  general  assignment 
particular  creditors  who  gave  credit 


on  the  defendant's  agreement  to  pre- 
fer them  in  case  of  failure,  not  a 
fraud  on  other  creditors.  National 
Park  Bank  v.  Whitmore,  104  N.  Y. 
297,  6  Cent.  Rep.  361  (overruling,  on 
this  point,  40  Hun,  499).  Contra, 
Smith  V.  Craft,  11  Biss.  340. 
Omitting  in  general  assignment  to 

E refer  wages  as  required  by  statute, 
eld  not  enough.  Blackington  v.  Gold- 
smith, 3  How.  Pr.   (N.  S.)  77. 

Though  an  assignment  be  a  general 
one  in  trust  for  creditors,  yet  fraud  in 
fact  as  against  the  creditors  of  the 
assignor  furnishes  the  right  to  an 
attachment.  Skinner  v.  Oettinger,  14 
Abb.  Pr.  109;  Buhl  f.  Ball,  41  Hun, 
61,  and  cases  cited. 

Mere  fact  of  assignment  with  pref- 
erences, and  that  the  goods  which 
plaintiff  had  just  sold  to  defendant 
could  not  be  found  in  his  store,  held 
not  enough.  Struthers  t*.  Hoffstadt, 
19  Wkly.  Dig.  242. 

Assi^ment,  with  fraudulent  pref- 
erence of  a  dormant  partner,  held 
enough.  Claflin  t*.  Hirsch,  19  Wkly. 
Dig.  249. 

Large  drafts  by  individual  mem^ 
bers  of  a  firm  on  the  firm  moneys  just 
before  assigning,  held  sufficient.  Vic- 
tor r.  Henlein,  34  Hun,  562  (compare 
a  previous  decision  in  33  id.  549) ; 
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FORM  No.  883. 
A]kgAtioB  of  fraud  in  coiitr«eting  debt  and  disponag  of  proptrty.is 

[Insert  in  Form  828.]  —  III.  That  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  said  indebtedness,  as  deponent 
verily  believes,  and  has  assigned,  disposed  of  and  secreted  his 
property,  with  intent  to  defraud  his  creditors. 

Before  the  purchase  of  said  goods  to  wit,  on  or  about  the 
day  of  ,  19     ,  the  defendant,  in  order  to  induce  plaintiff 

to  sell  and  deliver  to  him  the  goods  in  question  on  credit,  stated 
to  deponent  that  he  was  doing  a  good  and  lucrative  business;  that 
he  was  worth  fully  dollars  over  all  his  debts  and  liabil- 

ities ;  that  he  did  not  owe  anything  at  all  to  his  relatives ;  and  that 
even  if  he  should  be  in  need  of  money  he  would  rather  go  to  any  of 
his  creditors  than  to  his  relatives,  and  that  rather  than  ask  his 
relatives  for  any  money  he  would  go  to  strangers.     Relying  upon 


Globe  Woolen  Co.  v.  Oirbart,  67  How. 
Pr.  403. 

Transfer  of  interest  by  one  partner 
to  another,  held  sufficient.  Ilirsch  v. 
Hutchison,  3  Civ.  Pro.  R.  (Browne), 
106. 

Making  general  assignment  for 
benefit  of  creditors,  which  is  con- 
structively fraudulent  by  reason  of 
powers  conferred  on  the  assignee 
which  may  delay  creditors,  but  there 
being  no  actual  fraudulent  intent,  is 
not  enough.  Milliken  v.  Dart,  26 
Hun,  24. 

But  an  assignment  which  appro- 
priates partnership  or  individual 
property,  contrary  to  the  respective 
rights  of  individual  or  partnership 
creditors,  is  sufficient  ground  as 
against  a  creditor  aggrieved.  Friend 
V.  Michaelis,  15  Abb.  N.  C.  354. 

Partnership  assignment,  giving 
preference  to  debts  of  a  firm  composed 
of  part  of  the  partners,  held  not 
fraudulent  within  the  rule.  Peckham 
r.  Mattison,  15  Abb.  N.  C.  367.  note 
(reviewing  cases  on  question  whether 
partnership  assignment  is  fraudu- 
lent). 

Transfer  of  firm  assets  by  one 
partner  to  the  other,  and  assignment 
by  the  other,  with  preference  of  his 
individual  debts,  accompanied  by  his 
confession  of  judgment  to  his  indi- 
vidual creditors,  held  not  enough  to 
entitle  partnership  creditor  to  attach- 
ment. Gutman  v.  McNulty,  22  Wkly. 
Dig.  241,     (Compare  105  N.  Y.  476.) 


12  The  authorities  are  not  agreed  as 
to  how  far  fraud  in  contracting  or 
incurring  the  liability  is  ground  for 
attachment  by  reason  of  such  fraud 
being  "an  injury  to  personal  prop- 
erty." It  is  well  settled  that  an  effi- 
cient interference  with  the  owner's 
dominion  or  control  of  his  property, 
is  an  "injury  to  property,"  within 
the  meaning  of  the  statute;  although 
the  thing  itself,  or  subject  of  prop- 
erty, be  not  injured.  Thus  the  con- 
version or  embezzlement  of  securitie5r 
is  an  injury  to  the  owner's  property 
in  them.  There  is  no  good  reason 
why  the  same  principle  should  not  be 
applied  to  a  case  where  one  is  in- 
duced to  part  with  his  money  or  goodtt 
by  fii\ne  representations;  and  upon 
this  view,  an  action  to  recover  a  sum 
of  money  only,  as  damages  for  such 
a  fraud,  is  within  this  section  of  the 
statute;  and  to  this  effect  are  Stewart 
r.  Lyman,  62  App.  Div.  182.  70  N.  Y. 
Supp.  036  (purchase  of  worthless  se- 
curities) ;  Bogart  V.  Dart,  25  Hun, 
305  (action  to  recover  advances  made 
on  forged  paper ) ;  Benedict  v.  Guar- 
dian T.  Co.,  58  App.  Div.  302,  68 
N.  Y.  Supp.  1082;  Campion  Card, 
etc.,  Co.  r.  Searing,  47  Hun,  237; 
Weiller  r.  Schreiber,  11  Abb.  N.  C. 
175  (action  for  damages  for  inducin^^ 

?urchase  or  sale  of  goods  by  fraud ) . 
'o  the  contrary  is  Wittner  v.  Von 
Minden,  27  Hun,  234  (holding  that  in 
an  action  for  damages  for  fraud  in 
obtaining  goods,  attachment  could  not 
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ihifl  and  upon  the  faith  thereof,  and  not  otherwise,  these  plaintiffs 
through  deponent  allowed  him  to  have  said  goods  on  credit.  De- 
ponent further  says  that  said  statements  of  the  defendant  were 
and  are  in  all  respects  false  and  untrue  when  he  made  the  sama 

On  the  day  of  ,  19     ,  the  said  defendant  made 

an  assignment  for  the  alleged  henefit  of  creditors,  dated  on  that 
day,  and  recorded  on  that  day  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  in  which  [here  were  concisely  stated 
leading  provisions  of  the  assignment,  showing  large  preferences  to 
wife  and  brothers  for  alleged  borrowed  money'\. 

Deponent  says  that  he  is  conversant  with  the  stock  of  merchan- 
dise owned  by  ibe  defendant  at  the  time  of  such  assignment,  having 
Been  it  this  morning;  that  deponent  knows  the  value  of  the  said 
stock,  having  been  in  that  business  for  about  ten  years;  that  the 
said  stock  is  not  of  greater  value  than  about  dollars ;  that 

this  morning  defendant's  bookkeeper  stated  to  deponent  that  all 
the  outstanding  accounts  of  the  defendant  amounted  to 
dollars,  which  includes  good,  bad  and  doubtful  debts;  that  the 
defendant  had  about  dollars  in  merchandise  in 

That  the  whole  of  said  outstanding  accounts  and  other  assets 
will,  in  all  probability,  not  realize  more  than  sufficient  to  cover 
the  two  preferences  of  said  [wife  and  brothers]  ;  that  all  creditors 
will  be  left  remediless. 


iBsne) ;  and  AcheliB  v.  Kalman,  GO 
How.  Pr.  401  (heading  apparently 
tliat  in  an  action  for  conversion, 
fonnded  on  plaintiff's  claim  that  he 
bad  rescinded  the  sale  because  in- 
duced by  fraud,  defendant's  disposi- 
tion of  the  property  could  not  be 
ground  for  an  attachment,  although 
it  might  be  for  an  arrest).  These 
latter  eases  are  probably  over-ruled. 

If  the  action  is  for  the  price  of  the 
goods  sold  an  attachment  is  obtain- 
able, although  the  complaint  contains 
additional  allegations  charing  fraud 
in  inducing  the  contract.  The  action 
rontinnes  to  be  upon  contract.  See 
Whitney  v.  Hirsh,  39  Hun,  326;  Ho- 
hcken  Beef  Co.  v.  Loeffel,  23  Abb. 
X.  C.  93,  4  N.  Y.  Supp.  798,  16  Civ. 
Pro.  394. 

In  acmae  cases  the  doubt  arising  on 
these  authorities  may  be  avoided  by 
framing  the  complaint  for  conversion. 
In  cases  where  the  fraud  in  contract^ 
ing  the  debt  and  a  fraudulent  disposi- 
tion of  property  are  connected  as  part 


of  one  scheme  to  defraud  creditors, 
the  fraud  in  contracting  the  debt, 
even  on  the  view  that  it  is  not  in 
itself  a  cause  of  action  on  which  at- 
tachment may  issue,  is  proper  evi- 
dence of  the  intent  to  defraud  cred- 
itors, which  will  sustain  an  attach- 
ment in  an  action  founded  on  the 
contract,  or  for  a  conversion.  For  an 
instance,  see  Blake  v.  Bemhard,  3 
Hun,  397. 

If  breach  of  contract  is  stated  as 
the  cause  of  action,  additional  allega- 
tions in  the  complaint,  showing  fraud 
in  contracting  the  debt,  inserted  for 
the  purpose  of  avoiding  an  anticipated 
defense  —  such  as  unexpired  credit, 
or  a  bankrupt's  discharge  —  should 
not  be  deemed  to  render  the  action 
any  the  less  an  action  on  contract. 

The  above  Form  is  adapted  from  an 
unreported  case  in  which  the  attach- 
ment was  sustained.  For  another 
form  of  affidavit  to  fraud  in  contract- 
ing debt  and  secreting  property  from 
cr^itors,  see  Arrest. 


1200  Abbott's  practicb  and  fobms. 

Deponent  verily  believes  that  defendant  at  the  time  he  obtained 
said  goods  from  plaintiff^  was  already  insolvent  and  knew  himself 
to  be  so,  and  fraudulently  concealed  ^at  fact  from  these  plaintiffs. 
That  as  far  as  deponent  has  been  able  to  leam^  his  liabilities 
amount  to  upwards  of  dollars,  and  that  the  greater  part 

of  tliem  are  for  purchases  of  merchandise,  consisting  of  , 

which  the  defendant  has  bought  within  the  last  three  or  four 
months,  and  none  of  which  are  paid  for.  Deponent  further  says 
that  as  regards  the  dollars  preference  to  the  wife  of  the 

defendant,  the  defendant,  in  the  presence  of  deponent,  on  or  about 
March  ,  19     ,  stated  to  this  plaintiff  that  he  had  received 

from  [mime],  a  brother  of  his  wife,  dollars  to  help  him, 

the  defendant,  in  business,  and  that  the  money  was  part  of  his 
business  capital,  and  not  his  wife's  money,  and  he  distinctly  said 
that  the  money  was  his  own  and  in  his  business,  which  made  his 
capital  so  much  lar/2:er.  Nevertheless  he  now  prefers  his  wife,  for 
the  amount  in  the  assignment,  falsely  claiming  it  to  be  a  loan  by 
the  wife  to  him. 

[Corroborating  affidavits  were  added.'] 

FORM  No.  834. 
Undertaking  on  attachment's 
[Title  of  court  and  action.'] 

Whereas,  the  above-named  plaintiff  has  applied,  or  is  about  to 
apply  in  the  above  entitled  action,  for  a  warrant  of  attachment 
asrainst  the  property  of  the  above-named  defendant,  Y.  Z.,  in  one 
of  the  cases  provided  by  law  :^* 

Now,  THEREFORE,*  wc,  tho  undcrsigued,**  C.  D.,  of  No. 
street,  in  the  city  of  ,  and  county  of 

State  of  New  York,  and  E.  F.,  of  No.  street,  in  the 

town  of  *  and  county  of  ,  and  State  aforesaid,  do 

hereby  jointly  and  severally  undertake,  pursuant  to  the  statute, 
that  if  the  above-named  defendant  Y.  Z.  [or,  defendants,  or  either 

13  Deposit  cannot  be  accepted  in-  fluoua,  and,  possibly,  embarrassing, 
stead.  Bate  u.  McDowell,  48  N.  Y.  The  advantage  of  inserting  any  recital 
Super.  Ct.  219.  is  to  constitute  conclusive  evidence  of 

14  It  is  not  essential  to  recite  the  the  fact  recited. 

ground  of  the  application;  and  since  16 It  is  not  essential  that  plaintiff 

the  enactment  of  %  642  of  the  Code  of  sign  this  undertaking,  nor  that  there 

Civil  Procedure,  which  declares  that  be  more  than  one  surety,  if  tbp  court 

it  is  no  defense  to  an  action  on  an  or  judee  accepts  it  without.  N.  Y.  Code 

undertaking,    that    a    warrant    was  Civ.  Pro.,  S  811:  s.  p..  as  to  nlnin+iff. 

granted  improperly,  it  may  be  better  Pierse  v.  Miles,  5  Mont.  549;  6  Pac. 

to  omit  any  detailed  recital  as  super-  Kep.   347.     In  the  first  department. 
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of  them],  recovers  JTidgment,**  or  if  the  warrant  is  vacated,"  the 
plaintiff  will  pay  all  costs,*^  which  may  be  awarded  to  said  de- 
fendant \_(}r,  defendants  —  or,  either  of  them] ,  and  all  damages 
which  he  [or,  they]  may  sustain  by  reason  of  the  attachment,  not 
^exceeding  the  sum  of  [at  least  two  hundred  and  fifty]  dollars. ^^ 

[Date.']  ISignature^l 

[Acknowledgment,  as  in  Form  822,  of  this  volume;  Affidavits 

vf  sufficiency  as  in  Forms  823 ;  Approval,  as  in  Form  824.] 
[Jvstification  if  required,  as  in  volume  I,  Chap.  I,  Art.  XXY, 

4in  Unbebtakings,  pp.  480,  etc.'\ 


SECTION  II. 


THS  WABBANT  AND  ITS  EXTTOBCEIOBNT. 


FORMS. 


I.  The   WABBANT. 

835.  Warrant  of  attachment. 

836.  Notice   of   motion    or   order   to 

show  cause  upon  application 
to  amend  warrant. 

837.  Order  amending  warrant  by  re* 

ducing  amount. 
S38.  Warrant  of  attachment  on  the 
ground  of  inTongful  conversion 
of  public  moneys. 


II.  Levy  Ain>  oustodt. 

839.  Inventory  of  property  attached. 

840.  Oath  of  appraisers. 

841.  Return  to  attachment. 

842.  Order  requiring  sheriff  to  return 

an  inventory. 

843.  Appointment  of  keeper. 

844.  Order  permitting  plaintiff  to  ex< 

amine  defendant's  books  of  ac- 
count in  the  hands  of  the 
sheriff. 


the  judge  should  always  require  two 
sureties,  or  a  surety  company.  Gold- 
mark  r.  Magnolia  Metal  Co.,  28  App. 
Div.  264,  51  N.  Y.  Supp.  68. 

10  This  includes  final  judgment  on 
appeal.  Bennett  17.  Brown,  20  N.  Y. 
99. 

17  This  clause  would  not  be  implied 
if  not  expressed.  Waterfield  v,  Wil- 
ber.  7  West.  Rep.  864. 

If  the  action  is  discontinued  before 
defendant's  appearance,  the  sureties 
are  liable.  Straus  v.  Gilhou,  80  App. 
Div.  50,  80  N.  Y.  Supp.  180. 

Partial  vacating  not  a  breach. 
Sheldon  v.  Sabin,  4  Civ.  Pro.  Rep.  4; 
Lee  V,  Homer,  37  Hun,  634  (holding 
that  the  sureties  are  liable  for  costs 
where  the  complaint  has  been  dis- 
missed upon  motion  of  the  defendants, 
although  the  warrant  has  not  been 
vacated). 

IS  Baere  r.  Armstrong,  26  Hun,  19, 
'20  (holding  that  in  no  event  can  the 

76 


sureties  be  held  liable  for  more  than 
the  difference  between  the  amount 
paid  by  the  principal  for  costs  or 
damages  and  the  sum  specified  in  the 
undertaking). 

As  to  what  costs  and  expenses  will 
be  allowed  as  against  the  sureties,  see 
Northrup  v.  Garrett,  17  Hun,  497; 
Tyng  t?.  Am.  Surety  Co.,  69  App.  Div. 
137,  74  N.  Y.  Supp.  602;  aff'd,  174 
N.  Y.  166. 

wThe  court  has  power  to  require 
further  security.  Manda  v.  Etienne, 
13  App.  Div.  237,  43  N.  Y.  Supp. 
194;  Whitney  v.  Deniston,  2  Supm. 
Ct.  (T.  h  C.)  471;  and  volume  I  of 
this  work,  p.  476.  One-tenth  the 
amount  of  the  demand  is  sometimes 
required,  in  analogy  to  the  rule  as 
to  arrest.  Bamberger  t?.  Duden,  9 
N.  Y.  St.  Rep.  986.  See.  also,  Guest 
V.  Lowther,  84  App.  Div.  462,  82 
N.  Y.  Supp.  1016. 
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845.  Affidavit  to  obtain  order  under 

attachment  to  open  safe  de- 
posit box. 

846.  Amdavit  of  attorney  for  uune 

purpose. 

847.  Order  to  show  cause  thereon. 

848.  Order  to  open  safe  deposit  box. 

849.  Notice  of  attachment  to  bind  real 

property. 

III.    PbOPEBTT,  etc.,  Ilf  HANDS  OW 
THUD  PEBSOlf . 

850.  Certificate    by    sheriff    to    copy 

of  attachment;  and  notice  to 
third  person  of  levy  on  prop- 
erty in  his  hands.  General 
Form. 
851-3.  StatemenU  of  particular  prop- 
erty attached,  suitable  to  be 
ineerted  in  the  foregoing  Form, 
Interest  in  estate  of  decedent 
Funds  in  hands  of  brokers. 
The  same;  another  Form. 

854.  Certificate  admitting  possession 

of  funds  of  the  debtor. 

855.  Certificate  of  no  property,  etc. 

856.  Certificate  claiming  lien,  but  de- 

nying the  defendant's  owner- 
ship. 

857.  Affidavit  to  falsity  of  certificate, 

or  refusal  to  make  certificate. 

858.  Order  to  appear  to  be  examined 

as  to  property  of  debtor  under 
attachment. 

859.  The   same;    in   the   case   of   an 

officer  of  a  corporation  or  as- 
sociation. 

860.  The      same; — another      Form; 

special  directions  as  to  ex- 
amination, and  books  and 
papers. 

861.  Certificate  of  referee  to  refusal 

to  answer. 

862.  Affidavit  in  corroboration. 

863.  Affidavit,   order    and    undertak- 

ing, when  necessary  to  sue  in 
name  of  sheriff  in  aid  of  at- 
tachment. 

864.  Bond   to    indemnify   the   sheriff 

on  his  levying  an  attachment 
on  property  in  the  possession 
of  a  third  person. 

865.  Undertaking   necessary   to  hold 

goods  in  the  hands  of  a  carrier 
by  water,  acting  in  good  faith. 

866.  Undertaking  necessary  to  seize 

goods  in  the  hands  of  a  car- 
rier by  water,  acting  in  good 
faith. 


IV.    iNTBBVEimON    OF   THIBD    PISSOIV 
CIAIMIlfO  THS  FBOPBBTT. 

A,  Property  other  than  vestels, 

867.  Affidavit  of  third  person's  claim 

to  property  levied  on. 

868.  Notice  by  sheriff  to  plaintiff,  of 

claim  to  attached  property 
(other  than  a  vessel),  and  of 
calling  jury  to  try  such  claim. 

869.  Subpcena    to    witnesses     before 

sheriff's  jury. 

870.  Subpoena  duoee  teeum. 

871.  Subpcena  ticket. 

872.  Oath    of    jurors    on    claim    to 

property  levied  on. 

873.  Oath    of   witness    on    claim    to 

property  levied  on. 

874.  Inquisition  of  jury  upon  claim 

to  property  levied  on. 

875.  Undertaking  by  plaintiff  to  in- 

demnify sheriff  for  levying  on 
property  other  than  a  vessel 
or  cargo. 

876.  Undertaking  on  behalf  of  claim- 

ant to  secure  possession  of 
attached  property. 

B.  Veeeel 

877.  Affidavit    of    claimant    (or    his 

agent)  of  a  vessel  attached. 

878.  Order  appointing  appraisers  of 

domestic  or  foreign  vessel. 

879.  Appraisal  of  vessel  or  interest 

therein. 

880.  Oath  of  appraisers  of  vessel. 

881.  Undertaking    by    third     person 

claiming  release  of  domestic 
vessel. 

882.  Order  releasing  domestic  vessel. 

883.  Undertaking  by  plaintiff  to  pre- 

vent release  oi  foreign  vessel. 

884.  Order  releasing  foreign  vessel. 

885.  Affidavit  of  defendant  to  obtain 

release  of  foreign  vessel  wheu 
attachment  has  been  vacated, 
after  undertaking  given. 

886.  Undertaking  by  defendant  to  ob- 

tain release  of  foreign  vessel 
after  attachment  has  been  va- 
cated, but  plaintifiTs  undertak- 
ing has  not  been  discharged. 

887.  Order  for  sale  of  foreign  vessel, 

where  plaintifiTs  undertaking 
has  not  been  discharged,  nor 
he  indemnified. 

888.  Affidavit  by  joint  owner,  or  his 

agent,  to  obtain  sale  of  foreign 
or  domestic  vessel  not  duly 
claimed  by  third  person. 
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V.   Sale  aud  fboceeds. 

889.  Affidavit  to  obtain  sale  of  foreign 
or  domestic  vessel  attached 
and  not  duly  claimed  by  any 
third  person. 

S90.  Affidavit  to  obtain  order  for  sale 
of  perishable  property  or  prop- 
er^ expensive  to  keep. 

891.  Notioe  of  motion  or  order  to 
show  cause  thereon. 


892.  Order  for  sale  of  perishable  prop- 

erty or  property  expensive  to 
keep. 

893.  Order  that  sheriff  pay  into  court 

proceeds  made  on  attachment. 
804.  Order  that   sheriff  pay  over  to 
defendant  or  his  assignee  sur- 
plus proceeds. 


FORM  No.  835. 

Warrant  of  attachment.20 

The  People  of  the  State  of  New  York  to  the  sheriff  of  the 
county  of  [or,  except  in  the  N.  Y.  City  Court^^  to  the 

sheriff  of  any  county  of  said  State]  : 

Whereas,  an  application  has  been  made  to  the  undersigned  hj 
the  plaintiff  A.  B.,  for  a  warrant  of  attachment  against  the  prop- 
erty of  Y.  Z.,  defendant,  and  it  satisfactorily  appearing  to  me  by 
the  affidavit  of  M.  N.,  verified  the  day  of  ,  19     ^ 

and  by  the  summons  and  verified  complaint  in  this  action,^  that 
the  action  is  brought  to  recover  a  sum  of  money  only,^  as  damages, 
for  breach  of  contract,  express  or  implied,  other  than  a  contract  to 
marry  [or,  for  wrongful  conversion  of  personal  property  —  or, 
for  an  injury  to  person  —  or,  property,  in  consequence  of  negli- 
gence—  or,  fraud  —  or  other  wrongful  acf]  ;^*  and  that  a  cause 


» Under  N.  Y.  Code  Ov.  Pro., 
f  638,  application  for  a  warrant  of 
attachment  may  be  made  ex  parte  to 
a  jud«re  of  the  court,  or  to  any  county 
judge,  t.  e.,  this  application,  although 
es  parte,  must  be  made  to  a  judge  of 
the  court  in  which  the  action  is  com- 
menced, and  not  to  a  juage  of  any 
other  court  except  a  county  court. 
Hence  this  rule  controls  the  applica- 
tion of  the  rules  as  to  ex  parte  orders 
laid  down  in  volume  I,  pp.  90-100, 
and  the  restriction  of  applications  to 
a  county  judge  for  ordinary  ex  parte 
orders  to  a  judge  of  the  county  where 
the  action  is  triable  or  the  attorney 
resides,  seems  inapplicable. 

«  N.  Y.  Code  Civ.  Pro.,  $  338. 

8  Recite  the  complaint  if  it  is  to 
be  relied  upon  as  establishing  any 
fact.  People  r.  St.  Nicholas  Bank, 
44  App.  Div.  313,  60  N.  Y.  Supp.  719, 
30  Civ.  Pro.  30. 

28  The  ground  must  be  recited 
briefly   (N.  Y.  Code  Civ.  Pro.  641; 


N.  Y.  Gen.  Rules  No.  13) ;  and  it  is 
well  not  to  state  it  more  narrowly 
than  it  actually  is,  as  a  motion  to 
vacate  can  be  opposed  by  new  papers 
only  on  the  ground  recited  in  the  war- 
rant. Except  for  the  express  require- 
ment of  the  statute  and  rule,  the  re- 
cital would  not  be  necessary.  Mavor, 
etc.  r.  Genet,  63  N.  Y.  646 ;  8.  P.,  Tes- 
sier  r.  Crowlev,  16  Nebr.  369,  17  id. 
207:  King  r. 'Board,  7  W.  Va.  701. 
An  incomplete  recital  is  not  a  fatal 
defect,  where  the  affidavit  is  sufficient. 
Van  Camp  v.  Searle,  79  Hun,  134,  29 
N.  Y.  Supp.  757;  afTd,  147  N.  Y.  150. 

It  is  at  least  doubtful  whether  more 
than  one  ground  for  the  attachment 
can  be  recited  in  the  warrant.  See 
dissenting  opinion  in  Fox  t?.  Mays,  46;. 
App.  Div.  1,  61  N.  Y.  Supp.  295. 

24  A  mistake  in  stating  the  charac- 
ter of  action  will  not  vitiate  the  war- 
rant. Fox  t?.  Mays,  46  App.  Div.  1, 
61  N.  Y.  Supp.  296. 
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of  action  therefor  exists  against  said  defendant,  and  in  favor  of 
the  plaintiff,  for  the  sum  stated  in  said  affidavit,  dollars 

[and  interest  from  the  day  of  ,  19     ]  ;  land  if  on 

contract,  and  that  the  plaintiff  is  entitled  to  recover  said  sum  over 
4ind  above  all  counter-claims  known  to  him] ; 

And  that  the  defendant  is  a  foreign  corporation  ;^ 
[Or,  and  that  defendant  is  not  a  resident  of  the  State;] 
[Or,  and  that  defendant  is  a  natural  person  and  a  resident  of 
the  State,  and  has  departed  therefrom,  with  intent  to  defraud  his 
creditors,  and  to  avoid  the  service  of  a  summons,*^  or  keeps  himself 
concealed  therein  with  the  like  intent;]" 

[or,  and  that  defendant  has  removed  —  or,  that  defendant  is 
^bout  to  remove  —  his  property  from  the  State,  with  intent  to 
defraud  his  creditors;]^ 

[Or,  and  that  defendant  has  assigned,  disposed  of,  or  secreted 
— or.  that  said  defendant  is  about  to  assign,  dispose  of,  or  secrete — 
his  property,  with  intent  to  defraud  his  creditors;]^ 

And  the  plaintiff  having  also  given  the  undertaking  required 
by  law; 

You  ABE  HEBEBY  COMMANDED  to  attach  and  safely  keep  so 
much^  of  the  property  within  your  county^*  which  the  said  de- 
fendant Y.  Z.  has  [or,  if  there  are  several,  say,  which  the  said 
defendants  W.  X.  and  Y.  Z.,  or  either  or  any  of  them  have],  or 
which  he  [or,  they,  or  either  or  any  of  them]  may  have  at  any 

25  It  is  not  necessary  to  also  recite  in  the  conjunctive,  as  they  are 
that  plaintiff  is  a  resident  or  that  the  necessarily  inconsistent.  Johnson  v, 
cause  of  action  arose  in  the  State,  Buckel,  65  Hun,  601,  20  N.  Y.  Supp. 
thoufifh  the  affidavit  must  show  it.  666.  It  seems  the  warrant  may  re* 
Maury  v.  Am.  Motor  Co.,  25  Misc.  cite  an  actual  disposition  of  some  and 
657,  56  N.  Y.  Supp.  316.  an  intent  to  dispose  of  the  balance. 

26  The  intent  may  be  stated  in  the  Johnson  t\  Buckel,  supra, 
conjunctive.     Hall   v,    Anderson,    17  29  A  recital  is  sufficient  which  states 
Misc.  270,  40  N.  Y.  Supp.  354.  that   defendant    ''has   assigned,   dis- 

27  These  grounds  may  be  stated  in  posed  of  or  secreted  his  property  with 
the  disjunctive.  Garson  r.  Brumberg,  intent,"  etc.  Smith,  etc.,  Co.  v.  Wilson, 
75  Hun,  336,  26  N.  Y.  Supp.  1003;  76  Hun,  565,  28  N.  Y.  Supp.  212; 
Williams  t;.  Rightmyer,  88  Hun,  372,  Sturz  r.  Fisher,  15  Misc.  410,  36  N.  Y. 
34    N.    Y.    Supp.    826;    Stewart    r.  Supp.  893. 

Lyman,  62  App.  Div.  182,  70  X.  Y.  so  As  a  means  of  ascertaining  the 

Supp.   936.     Or  in  the  conjunctive.  amount  of  the  fund,  the  sheriff  may 

Delaney  v.  Bouse,  91  App.  Div.  437,  doubtless  levy  on  the  whole,  although 

66  X.  Y.  Supp.  880.  the  statute,  as  now  expressed,  limits 

28  A  warrant  is  defective  that  re-  the  warrant  to  a  direction  to  attach 
cites  that  defendant  ''  has  removed  or  and  keep  so  much  only  as  may  be 
is  about  to  remove,"  etc.    Under  such  necessary. 

a  recital  no  ground  is  stated.    Cronin  81  A  sheriff  cannot  execute  an  at- 

c  Crooks,  143  N.  Y.  352.    It  may  be  tachment    out    of    his    own    county, 

amended  (see  next  Form).    It  is 'also  Matter  of  Tilton,  19  Abb.  Pr.  60. 
defective  if  it  alleges  the  two  grounds 
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time  before  final  judgment^  in  this  action,  as  will  satisfy  the  said 
plaintiflP's  demand  of  [with  interest  from  the  said 

day  of  ,  19     ],  with  costs  and  expenses;  and  that  you 

proceed  herein  in  the  manner  and  make  your  return  within  the 
time  prescribed  by  law.^ 

Witness:  Hon.  [here  name  any  justice  of  the  Supreme  Court, 
if  the  cause  in  which  the  warrant  is  issued  is  in  that  court,  add- 
ing:^  justice  of  our  said  court  [or,  if  the  cause  is  in  the  N.  Y^ 
City  Court,  name  any  judge  thereof,  adding,  judge  of  our  said 
court],  at  the  County  Court  House  \_or,  the  City  Hall]  in  , 

this  \_date  of  issue]  day  of  ,  19     . 

[Signature  of  judge, ^  and  initials  of  title.l 
[Sign€Uure  and  office  address  of] , 

Attorney  for  plaintiff. 
[Deliver  original  warrant  to  sheriff.]^ 

FORM  No.  836. 
notice  of  motion  or  order  to  show  cause  upon  application  to  amend  warrant.35 

[After  the  usual  recitals:]  for  an  order  [or,  why  an  order 
should  not  be  granted]  amending  said  warrant  of  attachment 
{state  in  what  particular,  as:]  by  substituting  the  word  "  and  '^ 
for  "  or  "  in  the  clause  in  the  said  warrant  in  which  the  grounas 
therefor  were  recited,  so  that  as  amended  it  would  read  [state]. 

»  Lynch  r.  Crary,  62  N.  Y.  181,  14  ineffective  to  obtain  a  priority  over 

Abb.  Pr.  (N.  S.)  85.  an  original  warrant  delivered  there- 

33  Return    day   need    not   be   men-  after.    Niagara  Grape  Market  Co.  v, 

tioned.     Qenin  r.  Tompkins,  12  Barb.  Wygant,  1  App.  Div.  688,  37  N.  Y. 

2C5;  WeHtphal  r.  Sherwood,  60  Iowa,  Supp.  486. 

364.  28  N.  W.  Rep.  640.  86  The  court  has  power  to  permit 

As  to  the  time  of  return,  see  N.  Y.  an  amendment  of  the  warrant,  to  cor- 

Code  Civ.  Pro.,  $§  23,  712,  3343.  rect  an  inadvertent  error    (Stone  r. 

»4  By  N.  Y.  Code  Civ.  Pro.,  §  641,  Pratt,  90  Hun,  39,  35  N.  Y.  Supp.  619. 

the   warrant  must  be  subscribed  by  25  Civ.  Pro.  Rep.  176),  or  to  reduce 

the  jud};e  and  by  the  plaintiff's  attor-  the  amount  (Suibacher  v.  Cawthra  & 

ney.     The  omission  of  the  signature  Co..  14  Misc.  545,  36  N.  Y.  Supp.  8, 

f  fthe  attorney  makes  the  warrant  ir-  aff'd  on  opinion  below,  148  X.  Y.  755) ,. 

reirular  and  void.    Lassen  r.  Burt,  46  or  to  cure  the  defect  of  omitting  to 

Misc.  582,  92  X.  Y.  Supp.  796.     But  recite  the  ground  of  the  attachment 

the    omission    may   be    supplied    by  (King  r.  King,  59  App.  Div.  128,  CS 

amendment.    Kissam  v.  Marshall,  10  N.   Y.   Supp.    1089;    again,   68   App. 

Abb.  Pr.  424.  Div.  189,  74  N.  Y.  Supp.  119). 

[Within  ten  days  after  granting  of  The  attachment  is  not  void  because 

warrantj  file  affidavits.     N.  Y.  Code  the  grounds  are  improperly  stated  in 

Civ.  Pro.,  I  639.     And  within  thirty  the  alternative,  but  it  is  an  irre^u- 

days  after  granting  of  warrant  serve  larity  which  does  not  affect  the  valid- 

summons    jfteraonally     or    commence  ity  of  the  attachment  until  it  is  for 

pMhIioation,  if  summons  had  not  been  thnt  cause  vacated.     Rogers  v.  Inger- 

^eviaujfly  served.      Id.,  S  538.]  soil.    103   App.    Div.   490,   93   N.   Y. 

3S  Retention  of  original  by  justice,  Supp.  140. 
and  delivery  of  a  copy  to  sheriff,  held 
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Or,  by  inserting  therein  a  statement  of  the  ground  of  the  at- 
tachment in  these  words :  [stale]. 

FORM  No.  837. 
Order  amending  warrant  of  attacbment  by  reducing  the  amoont  tliertfer.IT 

Obdebed,  that  the  plaintiff's  said  motion  to  amend  said  war- 
rant of  attachment  by  reducing  the  same  to  the  sum  of 
dollars  be  and  the  same  is  hereby  granted,  and  that  said  warrant 
of  attachment  granted  in  this  action  on  the  day  of  , 

19  y  be  and  it  is  hereby  amended  so  as  to  reduce  the  amount 
thereof  to  the  sum  of  dollars. 

FORM  No.  838. 

Warrant  of  attacliment  on  the  ground  of  wrongful  oonTonion  of  puUie 

mone3rs.38 

\^Addres^  as  in  last  Form.l 

Whebeas,  an  application  has  been  made  to  the  judge  signing 
this  warrant,  by  the  people  of  the  State  of  New  York,  plaintiffs, 
for  an  attachment  against  the  property  of  W.  M.  T.,  defendant, 
in  an  action  for  wrongfully  obtaining  money  belonging  to  the 
county  of  New  York,  and  upon  such  application,  it  duly  appearing 
by  [the  verified  complaint  in  this  action,  and  by]  affidavit,  that  a 
cause  of  action  exists  in  said  action  in  favor  of  the  said  plaintiffs 
against  said  defendant,  for  the  recovery  of  ,  with  interest 

thereon  from  the  day  of  ,  19     ;  and  the  said  affi- 

davit specifying  the  amount  of  the  said  claim,  and  the  grounds 
thereof;  and  that  the  said  defendant  has  wrongfully  obtained  and 
received  money  and  property  belonging  to  the  county  of  New  York, 
and  has,  while  holding  a  public  office,  wrongfully  converted  money 
belonging  to  the  county  of  New  York;  [and  the  said  plaintiffs 
having  also  given  the  undertaking  required  by  law:**] 

Now  Yorr  aee  hebeby  commanded  that  you  attach  and  safely 
keep  all  the  property  of  the  said  defendant  W.  M.  T.  within  your 
county,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plain- 
tiff's said  demand  of  ,  with  interest  as  aforesaid  [or,  as 
expressed  in  Code  of  Civ.  Pro.,  §  641,  attach  and  safely  keep  so 

37  From  Sulzbacher  v,  Cawthra,  14S  so  As  to  the  necessity,  however,  of 

N.  Y.  765.  such  undertaking  in  actions  by  the 

88  Substantially  the  Form  used  in  people,  or  by  other  public  bodies,  see 

People  V.  Tweed,  63  N.  Y.  104.  N.  Y.  Code  Civ.  Pio.,  f  f  640,  1900. 
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much  of  the  property  within  your  county  as  the  said  defendant 
W.  M.  T.  has,  or  which  he  may  have,  at  any  time  before  final 
judgment  in  lliis  action,  as  will  satisfy  the  plaintiff's  said  de* 
mand],  together  with  costs  and  expenses,  and  that  you  proceed 
hereon  in  the  manner  and  make  your  return  within  tike  time  pre- 
flcribed  by  law. 

[Teste  and  signatures  as  in  Form  835.] 

II.    LEVY  AND  CUSTODY. 

FORM  Ho.  839. 
Inventory  of  property  attached. 

[THle  of  court  and  action.] 

The  undersigned  M.  N.,  sheriff  of  county,  and  O.  P. 

and  Q.  R.,  two  disinterested  freeholders  of  said  county,  hereby 
certify  that  the  following  is  a  true  inventory  of  all  the  property 
levied  upon  by**  the  said  sheriff,  under  a  warrant  of  attachment, 
issued  in  the  above  entitled  action  by  G.  H.,  a  justice  of  the 
Court  [or,  coimty  judge  of  the  county  of  ],  dated  the 

day  of  ,  19     ,  together  with  a  statement  of  the 

books,  vouchers  and  other  papers  taken  into  the  custody  of  said 
sheriff  under  said  warrant,  and  the  estimated  value  of  each  parcel 
of  real  property  and  of  each  article  of  personal  property  attached, 
and  also  a  true  statement  of  such  articles  of  the  personal  property 
as  are  perishable,  as  the  same  has  been  appraised  by  us  [list  of 
items  of  personal  property,  setting  estimated  value  opposite  each, 
end  in  case  of  real  property,  a  description  of  it,  stating  the  esti- 
mated value  of  each  parcel,  or  of  the  interest  of  the  defendant 
therein]. 

And  we  further  certify  that  the  said  is  perishable 

property.] 

[Date.]  [Signatures.] 

\FUe  within  five  days  after  levy,  in  the  office  of  the  county  clerk 

of  the  county  where  the  property  is  attached.^^] 

40  Ab  to  deflaitenees  of  description,  heyden  v.  Gary,  38  How.  Pr.  367; 

and  supplying  defects  by  parol,  or  by  Pumphrey  v,  Raffer^,  6  Ey.  L.  Rep. 

amendment,  see  Dunn  v.  Arkenburgh,  ft  J.  765;  Moore  v.  itidder,  65  N.  H. 

48  App.  Div.  618.  62  N.  Y.  Supp.  861,  486. 

ard.    165    N.   Y.    660;    Laughlin   v.  41 N.  Y.  Code  Civ.  Pro.,  §  654.    The 

Kawley,  9  Colo.  170,  11  Pac.  Rep.  46;  attachment,  however,  is  to  be  filed  in 

^nfoni  r.  Pond,  37  Conn.  588;  Silver  the  office  of  the  cleric  of  the  court 

Bow  Mining,  etc.,  Co.  v.  Lowery,  5  (S  639). 
Moat.  618,  6  Pac.  Rep.  62;  Vander- 
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FORM  No.  840. 
Oath  of  appraiaert. 

[Entitle  in  the  cause,  unless  indorsed  on  the  return.'] 

0.  P.  and  Q.  R.,  being  each  severally  duly  sworn,  eadi  for 
himself  says,  that  he  will  well  and  truly  make  a  full  and  just 
inventory,  and  well  and  truly  appraise  the  property  of  the  de- 
fendant Y.  Z.  in  the  above  entitled  action,  levied  upon  by  the 
sheriff  of  the  [city  and]  county  of  ,  by  virtue  of  the 
warrant  of  attachment  issued  in  the  above  entitled  action,  accord- 
ing to  the  best  of  his  ability. 

[Jurat]  [Signatures.] 

FORM  No.  841. 
Setuxn  to  attachment.^ 
[Venue.] 

1,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  and 
return,  that  by  virtue  of  the  within  attachment,  I  have  seized  and 
taken  into  my  possession  the  property  of  the  defendant  within 
named,  specified  in  the  inventory  hereto  annexed,  and  appraised 
the  property  therein  specified  at  the  sums  mentioned  in  the  an- 
nexed inventory. 

[Date.]  [Signature.] 

FORM  No.  842. 

Ordor  roquiiing  aheriff  to  make  inventory.tf 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term,  [etc., 

as  in  Form  820,  p.  1174 

of  this  volume]. 

Upon  reading  and  filing  the  annexed  affidavit  of  A.  T.,  verified 

,  whereby  proof  is  made  of  the  neglect  of  ^ 

sheriff  of  the  county  of  ,  to  return  an  inventory  of  the 

property  attached  by  him  under  the  warrant  of  attachment  issued 

herein  on  or  about  the  day  of  >  19     >  now  on  motioi^ 

of  A.  T.,  attorney  for  plaintiff  [or,  defendant]  : 

42  When  the  warrant  of  attachment  under  the  warrant,  as  airainst  junior 
has  been  vacated  or  annulled,  the  attaching  creditors.  Tuck  v,  Man- 
sheriff  must  immediately  file  it  in  the  ning,  63  Hun,  346,  17  N.  T.  Supp» 
clerk's  oiHce,  with  a  return  of  his  pro-  915,  22  Civ.  Pro.  Rep.  94,  aff'd,  13T 
ceedtnga  thereon.  Code  Civ.  Pro.,  N,  Y.  630.  Compare  Pietsch  v.  Som- 
S  712.  Otherwise  the  sheriff  is  not  mers,  31  App.  Div.  255,  53  N.  Y. 
authorized  to  return  the  warrant,  and  Supp.  438. 

his    return   of    it   to   the    clerk,    aa  43  Under  N.  Y.  Code  Civ.  Pro.,  §  681^ 

merged  in  the  judgment  entered  in  application    for   this   order  may   be 

the  action  and  execution  isstied  there-  made  by  either  party  em  parte  to  the 

upon,  will  not  defeat  a  levy  made  court  or  a  judge  thereof. 
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Obdebed,  that  said  sheriff  return  an  inventory  thereof  [within 
ten  days  after  service**  of  a  copy  of  this  order], 

[Date,  and  signature  of  judge,  with  initials  of  title.'] 
[Or,  if  court  order]    Enter:  [signature  of  judge  by  initials 

of  name  and  title.] 

FORM  Ho.  843. 
Appointment  of  koeper.tf 

I  hereby  constitute  and  appoint  you  keeper  of  all  [designating 
the  articles],  by  virtue  of  a  warrant  of  attachment  wherein 
is  plaintiff,  and  said  ,  defendant.     You  are,  therefore, 

authorized  and  required  to  safely  keep  the  same  in  custody  of  the 
law  until  otherwise  ordered  by  me. 

[Signature  of] 
[Date.]      .  Sheriff. 

[Address.] 

FOKM  No.  844. 

Order  permitting  pUintiff  to  examine  defendant's  books  of  account  in  the 
hands  of  the  8heriff.46 

[After  appropriate  recitals.] 

OsDEBED,  That  the  sheriff  of  the  county  of  forthwith 

permit  the  plaintiff  herein,  or  his  representative,  to  examine  any 
books  which  he  now  has  or  may  hereafter  get  into  his  possession 
under  the  attachment  issued  in  this  action,  so  far  as  may  be  neces- 
sary to  discover  property  upon  which  said  attachment  may  be 
levied.*^ 

FOKM  No.  845. 

Affidavit  to  obtain  order  under  attachment  to  open  debtor's  safe  deposit  boz.4S 

[Title  of  court  and  action.] 

[Venue.] 

M.  N.,  of  ,  being  sworn,  says : 

That  he  is  deputy  sheriff  of  the  [city  and]  county  of  , 

and  as  such  had  placed  in  his  hands  by  the  sheriff  of  said  county 

44  See  Vol.  I,  Form  No.  223.  fendants'  hooka  on  the  jfround  that  it 

«From  Connor  9.  Parker,  114  Mass.  might  be  construed  as  a  direction  to 

331 ;  sheriff's  dnty  to  keep  is  stated  break  open  a  safe  or  destroy  property. 

in  N.  Y.  Code  Civ.  Pro.,  $  614.  48  This    ^nd    the    three    following 

4«A  plaintiff  has  such  right,  under  Forms    are    from    United    States    r. 

leave  of  eonrt     Brooke  v.  Foster,  20  Graff,  67  Barb.  304;  less  fully,  4  Hun, 

Abb.  N.  C.  200.  634. 

4T  From  the  order  in  Krooks  v.  Wise  Compare  Hall  v.  Brooks,  89  N.  Y. 
Co.,  31  Abb.  N.  C.  46,  where  the  court  33,  holding  that  the  court  cannot  by 
itrodc  ont  a  provision  directing  the  order  require  a  third  person  to  de- 
sheriff  to  take  possession  of  the  de-  liver  to  the  sheriff  the  attached  fund. 
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for  execution,  on  the  day  of  ^  19     ,  a  warrant  of 

attachment  against  the  property  of  the  defendant  L.  O.,  issued 
by  of  the  court,  bearing  date  said  day  of 

,19     ,  on  the  application  of  the  plaintiff,  ; 

that  in  obedience  to  said  warrant  and  the  direction  of  said  sheriff, 
deponent  attempted  to  attach  property  of  said  defendant  believed 
to  be  in  safe  No.  ,  of  the  Co.,  of 

That  for  that  purpose  he  proceeded  on  the  morning  of  said 
day  of  ,  to  the  premises  of  said  company,  where, 

as  he  was  informed  by  plaintiff's  attorney,  and  verily  believes,  the 
defendants  have  rented  safe  or  box  No.  ,  and  have  valuable 

property  deposited  therein.  That  deponent  then  and  there  served 
a  copy  of  said  warrant  of  attachment  on  M.,  the  treasurer  of  said 
company,  at  the  same  time  showing  him  said  original  warrant, 
and  demanded  entrance  behind  the  iron  grating  in  said  premises 
which  shut  off  the  safes  or  lock  boxes,  of  which  said  safe  or  box 
No.  ,  is  one,  which  was  denied  by  said  treasurer.     That 

deponent  then  demanded  access  to,  and  the  contents  of,  said  safe 
or  box  No.  ,  of  said  treasurer,  which  was  denied.     That 

said  grating  was  securely  fastened  and  bolted  and  said  safe  or  box 
locked,  and  deponent  was  unable  to  enter  behind  the  grating  or 
open  said  safe  without  the  consent  of  said  treasurer  or  using 
physical  force  to  break  open  said  grating  and  safe.  That  de- 
ponent then  demanded  of  said  treasurer  a  certificate  of  the  prop- 
erty of  said  defendant  held  by,  deposited  with  or  in  the  possession 
of  said  trust  company,  which  was  refused  by  said  treasurer,  and 
no  information  in  regard  thereto  given  by  him  to  deponent. 

Deponent  says  that  for  the  above  reason  he  has  not,  as  yet,  had 
physical  possession  of  said  safe  or  lock  box  No.  ,  or  its 

contents. 

[Jurat]  [SignahireJ] 

FORM  No.  846. 

Affidavit  of  attorney  for  lame  putpoto. 
[Title  of  court  and  action.li 

A.  T.  being  duly  sworn,  says : 

That  he  is  the  attorney  for  the  plaintiff  in  the  above  action. 

That  summons  was  issued  herein  and  delivered  to  the  sheriff 
for  the  service  of  the .         day  of  ,  19     . 

That  thereupon  attachment  against  the  property  of  defendant 
was  duly  issued  out  of  this  court  to  the  sheriff  of  said  county  for 
execution,  bearing  date  the  day  of  ,  19     . 

Deponent  further  says,  that  on  the  day  of  >  19   . , 

an  indictment  was  found  against  the  defendant  by  the  grand  jury 
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of  the  United  States  for  the  southern  district  of  New  York,  in 
the  second  circuit,  for  smuggling  goods  into  the  port  of  New 
York,  and  about  that  time  defendant  left  this  city  and  took  up  his 
residence  in  Montreal,  in  Canada.  That  plaintiff's  attorney  en- 
deavored to  find  said  6.,  and  in  his  endeavor  to  that  end  had 
communication  with  the  United  States  consul  at  Montreal  in 
regard  to  Q.,  and  upon  the  day  of  >  19     ,  received 

from  said  consul  a  telegram,   dated  Montreal  the  day  of 

,  19     ,  stating  that  L.  G.  had  executed  a  power  of 
attorney  to  his  wife,  I.  G.,  to  withdraw  certain  deposits  from 
company,    of  street    in  ,    number    of 

safe  or   deposit,  .     That  deponent  verily  believes  that  the 

safe  or   lock  box  No.  ,  referred  to  in  the  affidavit  of 

deputy  sheriff  M.,  in  this  action,  is  the  identical  safe  referred  to 
in  said  telegram  and  is  rented  by  the  defendant  herein. 

Deponent  further  says,  that,  owing  to  the  inability  of  the  sheriff 
to  have  access  to  said  safe,  the  same  is  liable  to  be  opened  by  the 
defendant  or  those  acting  under  him  at  any  moment,  and  the  con- 
tents thereof  abstracted,  to  the  great  injury  of  the  plaintiffs  and 
loss  of  their  security  herein. 

That  to  enable  the  sheriff  to  have  access  to  said  safe  and  con- 
tents, the  order  of  the  court  fs  requisite,  and  the  same  should  be 
panted  as  soon  as  possible  and  within  the  time  which  would  be 
required  to  apply  for  the  same  on  regular  notice  of  motion,  and 
that  a  stay  or  iniunction  against  any  one  but  said  sheriff  having 
n<vesg  to  said  safe,  in  the  meantime,  is  required  to  protect  plain- 
t'ff^s  interests. 

Deponent  further  says,  that  the  defendant  herein  has  not  yet 
heen  served  with  the  summons  herein,  nor  has  his  appearance 
been  entered  [and  that  no  previous  application,  etc.;  see  Form 
«17. 

[Jurat.]  l8igmUure.'\ 

FOBM  No.  847. 

Order  to  show  cause  thereoo. 

[Tiile  of  court  and  action.'] 

On  the  annexed  affidavit  of  M.  N.  and  A.  T.,  and  the  papers 
filed  and  the  proceedings  had  in  this  action,  and  on  such  further 
affidavits  as  the  court  may  hereafter  permit  the  plaintiffs  to  use 
on  this  motion, 

Let  the  company  of  ,  show  cause,  before 

a  Special  Term  of  this  court,  to  be  held  at  in  , 

on  the  day  of  >  19     ,  at        o'clock  in  the        noon. 
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or  as  soon  thereafter  as  counsel  can  be  heard,  why  they  should  not 
give  the  sheriff  of  the  [city  and]  county  of  access  to  safe 

No.  ,  of  said  company,  and  possession  of  the  contents 

thereof,  under  the  warrant  of  attachment  herein,  or  why  they 
should  not  deliver  to  said  sheriff  whatever  property  of  the  de- 
fendant, L.  G.,  said  company  may  have  in  its  custody  or  posses- 
sion, or  deliver  to  said  sheriff  a  certificate  of  such  property,  or 
why  said  sheriff  should  not  break  open  said  safe  to  obtain  access 
to  and  possession  of  its  contents,  or  why  such  other  or  further 
relief,  as  to  the  court  may  seem  proper,  should  not  be  granted  to 
said  plaintiff  and  said  sheriff  in  the  premises. 

And  in  the  meantime,  and  until  the  determination  by  the  court 
of  the  motion  raised  by  foregoing  order  to  show  cause ; 

Obdebbd,  that  the  company,  of  ,  its  officers 

and  agents,  be  and  they  hereby  are  enjoined  and  restrained  from 
permitting  any  person,  except  the  sheriff  of  the  [city  and]  county 
of  ,  or  his  deputy  acting  under  the  attachment  heretofore 

issued  in  this  action,  to  have  access  to  or  obtain  possession  of  any 
portion  of  the  contents  of  safe  or  lock  box  No.  ,  of  said 

company,  or  any  safe  of  said  company  leased  to  or  used  by  the 
defendant  herein,  L.  G. 

[Signature  of  judge.} 

FORM  No.  848. 
Order  to  open  safe  deposit  box. 

[Title  and  recitals  as  usual.'\ 

Obdebed,  that  the  motion  to  vacate  the  attachment  herein  be 
and  the  same  is  hereby  denied ;  and  the  sheriff  of  the  county  of 
,  is  hereby  directed  to  open  the  tin  box  now  in  his  cus- 
tody and  possession,  not  permitting  counsel  or  agents  of  either 
party  to  this  action  to  be  present,  and  safely  keep  all  property  and 
evidence  of  debt  liable  to  attachment  therein  found,  and  deliver 
to  the  defendant,  or  his  auliorized  agent,  all  private  papers,  mem-' 
oranda,  invoices,  and  correspondence,  if  any  be  found  therein, 
and  all  articles  not  liable  to  attachment. 

And  the  order  made  herein  on  the  day  of  >  19     r 

directing  the  company  of  ,  to  show  cause  why  the 

sheriff  should  not  have  access  to  safe  l^o.  ,  of  said  com- 

pany, and  possession  of  the  contents  thereof,  under  the  said 
attachment  issued  in  this  action,  or  why  said  company  should  not 
deliver  to  the  sheriff  whatever  property  of  the  defendant,  L.  G., 
said  company  may  have  in  its  possession  or  custody,  or  why  said 
company  should  not  deliver  to  the  sheriff  a  certificate  of  such 
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property,  or  why  said  sheriff  should  not  break  open  said  safe  to 
obtain  access  to  and  possession  of  its  contents,  or  why  such  other 
relief  as  to  the  court  might  seem  proper  should  not  be  granted  to 
the  plaintiffs  and  said  sheriff,  having  come  on  duly  to  be  argued, 
it  is,  after  reading  and  filing  the  additional  papers  used  on  the  last 
mentioned  motion,  namely,  said  order  to  show  cause  and  the  affi- 
davits of  J.  M.,  and  E.  H.  S.,  respectively,  on  which  the  same  was 
obtained,  and  the  further  affidavit  of  J.  M.,  dated  the  day 

of  J  19     J  used  on  behalf  of  plaintiffs,  and  the  affidavit 

of  W.  G.  L.,  president  of  the  company, 

FuBTHEB  OBDERED,  that  the  sheriff  of  the  [city  and]  county  of 
,  be  and  he  hereby  is  directed  to  open  safe  No.         ,  in 
the  vault  of  said  company,  at  No.  street,  in  , 

by  such  means  as  he  finds  necessary,  with  least  injury  thereto 
possible,  not  permitting  counsel  or  agents  of  either  party  to  this 
action  to  be  present ;  and  that  he  take  from  said  safe  and  safely 
keep  all  property  and  evidence  of  debt  liable  to  attachment  herein 
found  therein,  and  deliver  to  the  defendant,  or  his  authorized 
agent,  all  private  papers,  memoranda,  invoices,  and  correspond- 
ence, articles  and  papers  not  liable  to  attachment,  if  any  there  be, 
found  in  said  safe. 

[Signature  of  judge,'] 

FORM  No.  848. 
Hotioe  of  attachment  to  bind  real  property.^o 

[Title  of  court  and  action,  stating  names  of  all  the  parties,] 

Notice  is  hebeby  given,  that  in  an  action  which  has  been  com- 
menced in  this  court,  by  the  above-named  plaintiff,  against  the 
above-named  defendant,  upon  [here  briefly  indicate  naiure  of 
cause  of  action^  for  instance]  a  promissory  note  made  by  the  de- 
fendant, a  warrant  of  attachment  against  the  property  of  the  de- 
fendant T.  Z.  was  duly  issued  on  the  day  of  ,  19     , 

•  ReqniredbyN.Y.  Code  Civ.  Pro.,  of  the  real   estate  attached.      Cases 

I  640,  subd.  1,  I  1217;  Van  Camp  v,  cited,  Bupra, 

Searle,  70  Hun,  134,  29  N.  Y.  Supp.  Sale  under  a  judgment  in  the  ac- 

757.  alTd,  147  N.  Y.  160.     The  clerk  tion  relates  back  to  the  time  of  the 

flhould  note  the  hour  and  minute  of  attachment.     Van  Camp  v,  Searle.  79 

filing,  as  priority  may  depend  on  that.  Hun,  134,  29  K  Y.  Supp.  757,  afTd, 

Omipare  Id,,   ||    649  and  697,  and  147  N.  Y.  150. 

Vol.  I.  p.  63;  Burkhart  v,  McClellan,  See,  as  to  validitv  of  an  attachment 

15  Abb.   Pr.   243,  note;    Rodgers  v,  issued  from  a  U.  *S.  court,  although 

Bonner,  45  N.  Y.  379,  alTg  55  Barb.  no  notice  was   filed   in   the   countv, 

«;  WHBOa  V.  Kelly.  31  Hun,  75;  8.  p.,  Beardslee  r.  Ingraham.  183  N.  Y.  411. 

Lsmont  v.  Cheshire,  65  N.  Y.  30.  bo  See  Briggs  i?.  Hodgdon,  78  BCaina, 

The  Bheriff  need  not  take  possession  514,  7  Atl.  Rep.  387. 
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and  delivered  to  the  sheriff  of  county  for  execution.     The 

amount  of  the  plaintiff's  claim,  as  stated  in  the  said  warrant,  is 
dollars    [with   interest  from  the  day  of  , 

19  ],  and  expenses  and  costs.  The  real  property  levied  upon, 
under  said  warrant  of  attachment,  is  [the  defendant's  interest  in 
premises'*^]  described  as  follows:  All  that  certain  lot  ^giving 
particular  description,  as  in  a  convey ance].^^ 

\^8ignaiure  and  office  address  of] 

IDaie.']  Attorney  for  plaintiff. 

[A7e"  in  office  of  clerJc  of  county  where  property  is  sitvnted, 
with  direction  to  clerk  as  to  indexing.  See  Form  623,  Vol.  7, 
p.  896.] 

III.  PROPERTY,  ETC.,  IN  HANDS  OP  THIRD  PERSON. 

FORM  No.  850. 

Certificate  by  sheriff  to  copy  of  attachment;  and  notice  to  third  person  of  levy 
upon  property  in  his  hands  —  General  Form.M 

I  hereby  certify  the  within  to  be  a  true  copy  of  the  original  war- 
rant of  attachment,  as  issued  to  me  in  the  within  mentioned  action, 
and  that  the  attachment  of  which  the  within  is  a  copy,  is  now  in 


SI  Any  assi^able  interest  is  bound. 
N.  Y.  Code  Civ.  Pro.,  |  645.  Includes 
vendee's  interest  in  a  contract  to  pur- 
chase, under  which  he  is  in  possession. 
Higgins  V,  McConneH,  130  N.  Y.  482. 
Also  a  widow's  dower  before  its  ad- 
measurement. Latourette  r.  Latou- 
rette.  52  App.  Div.  192,  65  N.  Y. 
Sitpp.  8.  See  also  Sheridan  v.  House, 
4  Abb.  Ct.  App.  Dec.  218,  and  cases 
cited  in  note. 

62  The  notice  should  include  only 
the  property  actually  to  be  affected 
by  the  judgment,  and  should  include 
only  the  property  attached.  Fitzger- 
ald r.  Blake,  42  Barb.  513. 

If  it  includes  property  not  attached 
it  is  inoperative  as  to  such  property. 
Id. 

A  notice  which  merely  described 
the  property  attached  as  "  all  the  real 
property  of  the  defendant  B.,  or  in 
which  she  may  have  an  interest,  situ- 
ate in  Chenango  county,"  held,  to 
be  a  nullity.  Jaflfray  v.  Brown,  17 
Hun,  575.  As  to  effect  of  omitting 
description,  see  also  Warren  v.  Dick, 
17  Nebr.  241,  22  N.  W.  Rep.  462. 

63  See  Davis  Sewing  Mach.  Co.  v. 
Whitney  (Mich.,  1886),  28  N.  W. 
Rep.  674.     It  is  a  part  of  the  sher- 


iff's duty  to  file  the  notice,  and  if  he 
omits  so  to  do,  after  promising,  he  is 
liable.  Lewis  17.  Douglass,  53  Hun, 
587,  6  N.  Y.  Supp.  888. 

M  The  statute  requires  delivery  of  a 
certified  copy  of  the  warrant,  and  is 
not  satisfied  by  delivery  of  a  copy  of 
the  warrant,  merely  indorsed  "a 
copv,"  without  signature.  Courtney 
t?.  Eighth  Ward  Bank,  154  N.  Y.  688, 
5  Anno.  Cas.  155;  People  r,  St.  Nicho- 
las Bank,  44  App.  Div.  313,  60  N.  Y. 
Supp.  719;  Weil  t?.  Gallun,  76  App. 
Div.  439,  78  N.  Y.  Supp.  300. 

The  sheriff's  neglect  to  serve  copies 
on  the  person  in  charge  of  property 
is  an  irregularity  not  affecting  the 
jurisdiction;  and  leave  to  serve  nunc 
pro  tunc  may  be  given  to  meet  a  mo- 
tion to  vacate  the  attachment  on  that 
ground.  Lawrence,  J.,  Davis  r.  Brooks, 
not  reported;  8.  P.,  Adams  v.  Speel- 
man,  39  Hun,  35. 

As  to  the  effect  of  leaving  a  copy 
of  the  warrant,  in  case  of  property, 
etc.,  in  the  hands  of  a  third  person, 
without  the  notice,  see  Miles  v.  Brown, 
38  N.  Y.  Super.  Ct.  400. 

In  support  of  the  general  principle 
of  attaching  goods  or  credits  in  the 
hands  of  third  persons,  by  a  simple 
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my  hands,  and  that  by  it  I  am  commanded  to  attach  all^  the 
property,  real  and  personal,  including  money  and  bank  notes  [and 
things  in  action]  of  the  within  named  defendant  Y.  Z.  [or,  if 
there  are  several,  say,  of  the  defendants  W.  X.  and  Y.  Z.,  as 
co-partners  doing  business  under  the  firm  name  of  X.  and  Z.,  or 
otherwise,  and  of  either  —  or,  any  —  of  them],  within  my  county 
(except  articles  exempt  from  execution),  which  he  has  \_or,  which 
ihey  or  either  or  any  of  them  have],  or  which  he  [or,  they  or 
either  or  any  of  them]  may  have  at  any  time  before  final  judg- 
ment in  the  action,  and  to  take  into  my  custody  all  books  of  ac- 
count, vouchers,  and  other  papers'^*  relating  to  such  personal  prop- 
erty, debts,*^  credits  and  effects,  remittances  and  advances  of  said 
defendant  [or,  said  defendants,  or  either  or  any  of  them],  to- 
gether with  all  evidences  of  title  of  said  defendant  [or,  of  said 
def aidants,  or  either  or  any  of  them],  to  such  real  property;  and 


service    of    a   notice,    see   MiUer    v. 
United  States,  11  Wall.  268,  208. 

65  See  note  30  to  Form  No.  835. 

MThis  language  (taken  from  2 
R.  S.,  3,  I  8)  was  held  not  to  include 
correspondence.  Hergman  v,  Dettle- 
bach,  11  How.  Pr.  46. 

S7  As  to  what  debts  may  or  may  not 
be  attached,  see  the  following  cases: 

Excelsior  Co.  v.  Cosmopolitan  Co., 
80  Hun,  592,  30  N.  Y.  Supp.  557,  rev'd 
on  another  point,  154  N.  Y.  772  (a 
debt  depending  on  a  contingency  which 
mav  never  happen  cannot  be  at- 
tached). 

Wehle  r.  Conner,  83  K  Y.  231 
(moneys  of  defendant  collected  on  ex- 
ecution against  third  person  in  sher- 
iff's hands;  but  no  formal  notice  on 
levy  is  necessary  in  such  a  case). 
Compare  22  Am.  L.  Reg.  (N.  S.)  665, 
671. 

KeUy  r.  Roberts,  40  N.  Y.  432.  A 
debt  due  defendant  may  be  attached 
notwithstanding  a  promise  made  to 
defendant  by  the  debtor  to  pay  it  to 
a  third  person,  there  being  no  trust  or 
agency  for  the  third  person,  and  the 
latter  having  no  notice  of  the  orom- 
i«;  8.  P.,  Kelly  r.  Babcock,  49  N.  Y. 
318.  Compare  Freund  v.  Importers 
t  Tr.  Nat.  Bank,  12  Hun,  537,  540. 

But  otherwise  where  a  trust  has 
been  created.  Rogers  Loco.  Works  v. 
Kelly,  19  Hun,  399,  aff'd,  88  N.  Y. 
234;  8.  P.,  Hurd  r.  Farmers*  Loan  & 
Thist  Co.,  63  How.  Pr.  314. 

But  if  the  money  is  liable  to  be 


recalled  at  any  time  by  the  depositor 
(defendant)  it  is  subject  to  attach- 
ment. Lynch  v,  Oary,  34  N.  Y. 
Super.  Ct.  461,  rev'd  on  another  point, 
52  N.  Y.  181. 

The  certification  of  a  check  drawn 
upon  a  bank  does  not  exempt  the  de- 
posit from  attachment  while  the  check 
is  outstanding  in  the  drawer's  hands, 
unless  shown  to  have  come  into  the 
hands  of  a  bona  fide  holder.  Gibson 
V.  Nat.  Park  Bank,  98  N.  Y.  87. 

As  to  what  "  property,  debts,  cred- 
its and  effects"  may  be  reached,  see 
the  following  cases: 

Simpson  v.  Jersey  City  Contr.  O)., 
165  N.  Y.  193,  31  Civ.  Pro.  Rep.  286 
(interest  of  defendant  in  stock  of  an- 
other foreign  corporation  pledged 
within  the  State). 

Westervelt  v.  Phelps,  171  N.  Y.  212 
(funds  in  the  hands  of  indorsers  of 
bill  of  lading,  after  repayment  of  ad- 
vances). 

Amberg  17.  Manhattan-  L.  Ins.  Co., 
171  N.  Y.  314  (a  matured  policy  upon 
husband's  life  payable  to  wife,  may 
be  attached  for  wife's  debt). 

Johnston  v,  Stimmel,  89  N.  Y.  117 
(proceeds  of  sale  of  mortgaged  prem- 
ises), compared  with  Trotter  r.  Le- 
high Zinc  &  Iron  Co.  (N.  J.,  1886), 
2  Cent.  Rep.  737  (money  ordered  to  be 
paid  into  court). 

Hall  !?.  Sampson,  35  N.  Y.  274; 
Michelson  v.  Fowler,  27  Hun,  159 
(mortgagor's  interest  in  chattel  in  his 
possession ) . 
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that  all  such  property,"  debts,  credits  and  effects,  and  all  rights 
and  shares  of  stock,  with  all  interest  and  profits  thereon,  and  all 
dividends  thereon  or  therefrom  [and  all  bonds,  promissory  notes, 
and  other  instruments  for  the  payment  of  money**]  of  the  said 
defendant  [or,  of  said  defendants,  or  either  or  any  of  them]  now 
in  your  possession  or  under  your  control,  are,  and  those  which 
may  come  into  your  possession,  or  under  your  control,  will  be 
liable  to  said  warrant  of  attachment,  and  are  hereby  attached  by 
me ;  ^  and  you  are  hereby  required  to  deliver  all  such  moneys, 
bank  notes,  books,  vouchers,  papers,  debts,  credits,  effects,  evi- 
dences of  title  to  real  property,  shares  of  stock,  interest,  profits, 
and  dividends  thereon  [and  all  bonds,  promissory  notes  and  other 
instruments  for  the  payment  of  money],  and  all  property  capable 
of  manual  delivery,  into  my  custody  without  delay.     And   I 


A  legacy  due  from  an  executor  may 
be  attached.  Cummings  r.  Garvin,  65 
Me.  301. 

Also  money  deposited  with  clerk  of 
court  in  lieu  of  undertaking.  Dun- 
lop  V,  Patterson  F.  Ins.  Co.,  74  N.  Y. 
145. 

As  to  what  may  not  be : 

A  debt  owing  by  a  foreign  corpora- 
tion  to  a  non-resident.  Douglass  v. 
Phcenix  F.  Ins.  Co.,  138  N.  Y.  209; 
Blanc  V.  Tennessee,  etc.,  Co.,  2  App. 
Div.  248,  37  N.  Y.  Supp.  906.  Or  by 
a  non-resident  to  another  non-resident. 
Carr  v.  Corcoran,  44  App.  Div.  97,  60 
N.  Y.  Supp.  763. 

Goldzier  v.  Young,  1  City  Ct.  84 
(money  in  receiver's  hands). 

Otherwise  of  a  receiver  of  a  for- 
eign corporation  appointed  in  the 
State  of  its  creation.  Dunlop  i?.  Pat- 
terson F.  Ins.  Co.,  74  N.  Y.  145. 

Remmey  r.  Gedney,  1  Ci^  Ct.  28 
(salary  of  public  officer).  See,  also, 
Columbian  Institute  p.  Cregan,  11  Civ. 
Pro.  Rep.  87. 

Lawrence  i).  Bank  of  Republic,  35 
N.  Y.  320;  Matter  of  True,  4  Abb. 
N.  C.  90,  8.  c.  as  Matter  of  Freel,  55 
How.  Pr.  386;  Matter  of  Foley,  10 
Daly,  4;  Throop  Grain  Cleaner  Co. 
T.  Smith,  3  How.  Pr.  (N.  S.)  290  (pro- 
ceeds of  sale  of  assigned  property). 

Equitable  interest  of  a  beneficiary 
under  a  trust  is  not  subject  to  attach- 
ment. Fisk  p.  Park,  77  App.  Div. 
422,  79  N.  Y.  Supp.  327. 

Money  of  a  debtor,  deposited  in  a 
bank  by  another  in  the  name  of  the 
latter,  to  whom  the  bank  has  given 
credit  therefor,  is  not  subject  to  at- 


^. 


tachment.  Greenleaf  v.  Mumford,  4 
Abb.  Pr.  (N.  S.)  130,  60  Barb.  543, 
35  How.  Pr.  148. 

BS  Shares  owned  by  a  non-resident 
defendant  in  the  stock  of  a  foreign 
corporation  cannot  be  levied  on  under 
an  attachment,  though  the  officers  of 
the  corporation  are  within  the  State, 
engaged  in  carrying  on  the  corporate 
business  here.  Plimpton  r.  Bigelow, 
93  N.  Y.  692,  13  Abb.  N.  C.  173.  But 
see  Winslow  t;.  Fletcher,  53  Conn.  390, 
4  Atl.  Rep.  250;  People's  Bank  r. 
Gridley,  91  111.  457,  8  Repr.  76.  Con- 
tra, if  the  stock  is  in  this  State,  under 
ledge.  Simpson  v,  Jersey  City  Contr. 
■  .,  165  N.  Y.  193. 

Nor  bonds  executed  by  n  railroad 
company,  and  in  the  hands  of  its 
agents,  to  be  negotiated  for  iU  use. 
Coddington  v.  Gilbert,  17  N.  Y.  489. 

so  A  check  being  an  "instrument 
for  the  payment  of  money,"  must  be 
attached  by  i  manual  seizure.  Casper 
V,  Wallace,  50  N.  Y.  Super,  a.  147, 
afTd,  101  N.  Y.  649. 

00  The  property  attached  does  not 
have  to  be  specified  (O'Brien  v.  M.  & 
T.  Ins.  Co.,  56  N.  Y.  62;  Gittings  r. 
Russel,  114  App.  Div.  405),  but  if  an 
attempt  is  made  to  specify  property, 
then  only  that  accurately  described  in 
the  notice  is  subject  to  the  levy. 
Hayden  v.  National  Bank,  130  N.  Y. 
146  (notice  relating  to  property  of  in- 
dividual defendant  does  not  bind  his 
interest  in  an  account  with  a  firm  of 
which  he  is  a  member). 

61  The  expression  "  property  incapa* 
ble  of  manual  delivery  to  the  sheriff," 
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hereby  require  you  to  furnish  me  with  a  certificate^  as  required  in 
that  bdialf  by  the  Code  of  Civil  Procedure,  of  any  rights,  shares, 
debts  or  demands  owing  to  the  defendant,  or  other  property  of 
said  defendant  lor,  of  said  defendants,  or  either  or  any  of  them], 
incapable  of  manual  delivery,  held  by  you.  And  in  default 
hereof  yon  will  be  liable  to  the  examination  and  attachment  in 
«uch  case  provided  by  law.  IMay  add,  I  especially  attach  — 
specifying  particular  property  —  of  said  defendant  See  next 
ihree  Form8.y^ 

[PateJ]  [SigrmAure  of].  Sheriff  of  the  county 

[Address.}  of  « 

STATEMENTS  OP  PARTICULAR   PROPERTY  ATTACHED,   SUITABLE 
TO  BS  INSERTED  IN  THE  FOREGOINO  FORUM 

FORM  No.  851. 
Iftttrest  ia  sstatt  of  dooodoat. 

The  rigbty  title  and  interest  of  said  W.  F.  D.  in  and  to  a  certain 
sum  of  money,  to  wit,  the  sum  of  $40,000,  a  legacy  due  to  said 
W.  F.  D.  from  the  estate  of  C.  D.,  deceased,  under  his  will  ad- 
mitted to  probate  the  day  of  ,  19  ,  by  the  surro- 
gate of  New  York  county,  and  under  which  said  will  you  have 

it  applicable   to   property  not   only  ment    for    the    payment    of    money 

wUcn  IB  such  in  its  nature,  but  to  that  within  section  049,  and  need  not  be 

which  has  become  so  from  its  peculiar  taken   into  custody.     Katzenstein  v. 

position,  as  where  it  is  under  pledge  .Lehman,  10  App.  Div.  228,  46  N.  Y. 

int  ooBsignmeift,  with  advances  made  Bupp.  71.      Nor  is  a  fire  insurance 

upor  the  property.     Clarke  r.  Good-  policy,  after  a  loss  occurs.     Trepag- 

ridge,  41  N.  Y.  210;  Warner  v.  Fourth  nier  ft  Bros,  v.  Rose,   18  App.  Div. 

Nat.  Bank,   115  id.  251;  Simpson  v.  393,  46  N.  Y.  Supp.  397,  4  Anno.  Gas. 

Jersey!  City  Contr.  Co.,  165  id.  193.  300,  aflTd,  155  N.  Y.  637.    A  tontine 

Property  of  the   principal   in  the  insurance   policy  givinff   certain  op- 

proceeds  of  sales  and  collections  in  his  tions  to  the  holder,  including  a  cash 

agents'  hands  is  **  property  incapable  surrender  value,  is  not  subject  to  at- 

of  mannal    delivery."     Greentree  v.  tachment  until  the  option  was  exer- 

Rosenstock,  61  N.  Y.  583.     See  also  oised,  and  the  attachment  creditor  has 

Brownell  v.  Camle^,  3  Duer,  9  (goods  no  standing  to  attempt  to  exercise  it. 

in  custom  house).  Col.  Bank  r.  Equitable  L.  Assoc.  Soc., 

As  to  debts  evidenced  by  negotiable  79  App.  Div.  601,  80  N.  Y.  Supp.  428. 

security,  and  how  the  attachment  is  .  A  bond  and  mortgage  must  be  taken 

to  be  made  effectual,  see  Anthony  v.  into  the  sheriff's  possession.    Fiske  v. 

Wood,  96  N.  Y.  180;  Bills  f>.  National  Parke,  77  App.  Div.  422,  79  N.  Y. 

Park  Bank.  89  N.  Y.  343.  Supp.  327. 

The  interest  of  a  pledgor  in  com-  62  See  note  60,  supra,  as  to  neces- 

merdal  paper  is  intangible,  and  in-  sity  of  specifying  the  property, 

^psble  of  manual  delivery.    Warner  63  Signature   by   deputy   sheriff  is 

9.  Fourth  Nat.  Bank,  115  N.  Y.  261.  sufficient.     Gibson  v.  National  Park 

An  mmiatured  policy  of  life  insur-  Bank,  98  N.  Y.  87. 

«w»  which  has  a  surrender  value  may  64  Unnecessary      in      New      York, 

be  levied  upon,  but  it  is  not  an  instru-  O'Brien  v.  Mech.,  etc.,  Ins.  Co.,  66 

77 
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qualified  as  executor;  and  also  all  the  right,  title  and  intercipt 
of  the  said  W.  F.  D.  in  and  to  all  moneys  which  he,  said 
W.  F.  D.,  is  entitled,  or  may  hereafter  be  entitled,  to  receive  from 
the  said  estate  by  way  of  interest;  and  also  all  the  right,  title 
and  interest  of  the  said  W.  F.  D.  as  residuary  legatee  under  the 
said  will  [or,  as  heir  or  nexit  of  kin  in  said  estate],  and  also  in 
addition  thereto,  all  property  such  as  is  mentioned  in  the  foregoing 
general  notice. 

FORM  No.  852. 
Funds  in  hands  of  broken. 

And  I  further  give  you  notice,  that  any  and  all  stocks,  bonds - 
and  gold  and  margins  in  the  possession  and  control  of  yourself  or 
of  your  firm,  or  of  any  member  thereof,  belonging  to  the  defend- 
ants, or  to  any  one  or  more  of  them,  or  in  which,  or  the  proceeds 
whereof  the  defendants,  or  any  one  or  more  of  them,  are  in 
any  way  interested,  whether  the  said  stocks,  bonds  and  gold  stand 
in  the  name  of  the  defendants,  or  of  any  of  them,  or  of  any  other" 
person  or  persons,  and  any  and  all  accounts  of  the  defendants, 
or  any  one  or  more  of  them,  with  yourself,  your  firm,  or  any 
member  thereof,  or  in  which  the  said  defendants,  or  any  one  or- 
more  of  them  are  in  any  way  interested,  whether  such  accounts 
are  kept  in  the  name  of  the  said  defendants,  or  of  any  of  them, 
or  of  any  other  person  or  persons,  or  in  which  the  said  defend- 
ants, or  any  of  them,  are  in  any  way  interested,  and  any  and' 
all  balances  of  accounts  which  shall  or  hereafter  may  result  in 
favor  of  the  said  defendants,  or  of  any  of  them,  on  a  settlement 
of  accounts  with  yourself,  your  firm,  or  of  any  member  thereof, 
are  liable  to  said  warrant  of  attachment,  and  are  hereby  attached 
by  me. 

FOSM  No.  853. 
The  same— Another  Form* 

I  further  give  you  notice,  that  besides  other  property  indicated 
in  the  general  notice  of  attachment  heretofore  served  on  you,  the- 
following  named  stocks,  securities,  and  gold  coin,  in  the  possession 
or  control  of  your  firm,  belonging  to  the  defendants,  to  wit: 
7,000  TJ.  Pac.  [and  so  on],  and  also  all  property,  right,  interest, 
and  equity  of  the  defendants  in  said  stock,  securities  and  gold 
coin,  have  been  and  are  attached  by  me. 

N.  Y.  52.  That  decision  was  doubted  erty  is  particularized,  it  is  desirable- 
on  principle,  but  followed,  as  render-  to  particularize  all,  or  to  show  ex- 
ing  the  remedy  more  effectual,  in  Car-  pressly  that  general  words  are  in- 
ter tJ.  Koshland,  12  Oreg.  492,  8  Pac.  tended  to  cover  additional  property^ 
Hep.  556.      If  any  part  of  the  prop-  See  66  N.  Y.  56. 
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FORM  No.  854. 
C«rtifiG«te  admitting  possesnon  of  funds  of  the  debtoi.tt 
[Stale  facts,  for  instance,  thiLs:] 
[Copy  of  account  current.'] 

We  certify  that  we  are  carrying  for  and  on  account  of  W.^ 
F.  &  S.,  of  ,  the  stock  specified  in  this  account,  and  also 

$51,945.05  gold  coin,  and  that  W.,  F.  &  S.  are  indebted  to  us„ 
on  account  of  said  stocks  and  gold,  in  the  sum  of  $266,007.24. 

[Dale.']  [Signature.] 

To  M.  N., 

Sheriff  of  the  county  of 

FORM  No.  855. 
Certificate  of  no  propertyp  etcM 

[Title  of  court  and  action.'] 

I,  C.  W.  D.,  hereby  certify  that  no  property  whatever,  of  any 
description,  of  the  defendant  Y.  Z.,  was  at  the  time  of  the  service 
of  the  attachment  herein  on  me,  or  at  any  time  since  has  been^ 
held  by  me  for  the  benefit  of  said  Y.  Z. ;  and  that  no  property  in 
which  said  Y.  Z.  has  any  interest  was  then,  or  at  any  time  since 
has  been,  in  my  possession  or  under  my  control. 

I  further  certify  that  there  is  no  debt,  or  demand,  of  any 
nature  whatsoe'^er,  owing  by  me  to  said  defendant. 

[Date,  etc.,  as  in  last  Form.]  [Signature."] 

FORM  No.  856. 
Certificate  claiming  lien,  Imt  denying  the  defendant's  owner8ldp.o7 

We  hereby  cebtift  that  there  w^ere  consigned  to  us  in  the 
name  of  the  defendant  one  himdred  and  twenty-five  bales  of 
cotton,  upon  which  before  the  service  of  said  attachment,   we 

»  The  certificate,  although  evidence  M  See  note  to  last  Form, 

againet   the   person  giving  it,  when  A  certificate  reading  ''we  have  no 

»aed  thereon,  is  not  conclusive  upon  funds  for  account  of  "  the  defendants 

him  in  such  an  action.    Almy  v,  Thur-  is  insufficient,  and  an  order  for  the 

ber,  12  Abb.  N.   C.  459;    Wright  V.  examination   of  the  third  person   is 

Cabot,  47  N.  Y.  Super.  Ct.  229,  89  properly  granted  upon   such  certifi- 

N.  Y.  570.  cate.    Westervelt  v,  Marino,  27  App« 

The  sheriff  is  not  bound  by  such  Div.  267,  50  N.  Y.  Supp.  632. 

certificate,  but  may  attach  the  prop-  If  the  certificate  is  evasive,  an  ex- 

crty  described  by  the  certificate  and  amination  will  be  ordered.     Seligman 

all  property  liable  to  attachment  in  r.  Falk,  13  Civ.  Pro.  Rep.  77. 

the  poesession  of  the  narty.    O'Brien  07  A  bailee   having  a  lien   for  an 

f.  Mechanics'  and  Tracers'  F.  Ins.  Co.,  amount  exceeding  the  value  of   the 

56  N.  Y.  52.  goods,  does  not  forfeit  his  lien  by  cer- 
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had  advanced  two  thousand  and  fifty  dollars,  for  which  with  in- 
terest thereon  and  expenses  we  have  a  lien  on  said  consignment 
and  we  claim  snch  lien. 

We  further  certify  that  we  are  informed  that  said  cotton  web 
not  really  the  property  of  defendant,  but  was  owned  otherwise 
than  by  him,  subject  to  our  said  lien.    Further,  that  on  the 
instant  we  sold  said  cotton  to  be  delivered  on  the  instant, 

but  the  price  cannot  be  determined  until  after  delivery. 

[Date,  etc.,  as  in  last  Form  hut  one.] 

FORM  No.  867. 

Affidavit  to  falsity  of  certificate,  or  refusal  to  make  certificate  on  wfaich  to 
move  for  ezamiiutioiLOS 

[Title  of  court  and  action.] 
[Venue. 
A.  B.,  being  duly  sworn,  says : 

I.  I  am  the  plaintiff  [or,  one  of  the  plaintiffs]  in  this  action 
[who  constitute  the  firm  of  B.  &  C,  of  this  city.] 

II.  [If  certificate  of  no  property  or  indebtedness  has  been  given, 
show  facts  tending  to  show  falsity,  as:]  On  the  day  of  , 
19  ,  in  company  with  A.  T.,  my  attorney  in  this  action,  I  called 
on  H.  F.  [who  has  been  examined  herein],  at  his  oflSce,  No. 

street,  in  the  city  of  ,  when  the  following  con- 

versation was  had  between  him  and  me,  in  reference  to  his  re- 
fusal to  accept  a  draft  for  $  ,  drawn  on  him  by  the  defend- 
ant B.,  to  the  order  of  my  said  firm,  viz. :  After  a  statement  by 

tifying  in  good  faith  that  he  holds  been  given,  not  sustained,  where  a  oer- 

no  goods  of  the  defendant.    Bank  of  tificate  had  been  given,   which  was 

Mut.  Redemp.  «.  Sturgis,  9  Bosw.  660.  objected  to  as  defective.    Gray  v,  Solis, 

6S  It  must  appear   that  the  third  2  Monthly  L.  Bui.  12. 

person  has  furnished  no  certificate,  or  In  Btine  c  Greene,  65  App.  Div. 

that  the  certificate  given  was  incom-  221,  72  N.  Y.  Supp.  729,  an  affidavit 

plete  or  false.    Donner  v.  Mercy,  81  was  presented  upon  the  application 

App.  Div.  181,  80  N.  Y.  Supp.  1030.  for  the  order  which  alleged  on  infer- 

Sustained    in   an   unreported   case  mation  and  belief  that  the  third  per- 

<K  Y.,   1877)    as  sufficient  grounds  son  held  property  of  the  defendant, 

alike  for  an  order  to  answer  or  to  Held,  that  the  court  would  consider 

punish  for  contempt.  this  allmition,  when  not  met  by  a 

The  falsity  of  the  certificate  must  denial.    Since  no  certificate  had  been 

be  satisfactorily  established.      Hong  furnished  by  the  third  person,  such 

Konfif,  etc.,  Co.  v.  Campbell,  13  N.  Y.  an  allegation  does  not  seem,  however, 

8unp.  122.  35  St.  Rep.  637.  to  have  been  essential.     Donner  e. 

An  application  for  examination  on  Mercy,  aupra. 
the   ground   that  no   certificate  had 
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Mid  H.  F.,  to  the  effect  that  he  had  shipped  goods  to  the  de- 
fendant on  joint  account,  for  which  defendant  had  not  accounted, 
I  asked  him :  "  Do  I  understand  that  you  claim  your  shipments 
there  as  liens  against  these  here  ?^  To  which  he  answered :  '^  No. 
The  facts  are,  I  have  made  two  shipments  to  Mr.  B.,  for  which 
I  have  not  yet  received  account  sales.  I  have  received  from 
him  these  two  consignments  of  champagne  and  goat-skins,  which 
I  have  not  yet  heen  able  to  sell,  owing  to  the  condition  of  the 
market,  and  until  they  are  sold  I  have  not,  therefore,  any  funds 
of  Mr.  B.  in  my  hands  to  pay  it  with." 

Uf  application  is  made  ex  parte,  stale  condition  of  cause; 
and  as  to  previous  application,  see  Form  817  supraJ] 

{Juraf]  [Signature.'] 

[Add  sheriff's  certificate,  or  affidavit  of  deputy,  of  demand 
for  certificate,  and  that  no  certificate  has  heen  given,  or  showing 
character  of  certificate  which  was  furnished.]^ 

FORM  No.  858. 
Order  to  appear  and  be  examined  sm  to  property  of  debtor  nnder  attachment.70 

[Name  of}  Court  [or,  if  a  court  order]  At  a  Special  Term  [etc., 

as  in  Form  No.  820, 

p.  1174]. 

It  appearing  to  me  [or,  to  this  court]  by  the  affidavit  of  M. 

N.   [or,  by  the  certificate  of  M.   N.,  sheriff  of  the  county  of 

] ,  and  the  papers  therein  referred  to  as  on  file  herein,^* 

that  the  sheriff  of  the  county  of  [or,  said  sheriff],  with 

a  warrant  of  attachment  against  the  property  of  Y.  Z.,  the  de- 

^  An  aUegation  by  the  deputy  that  which  the  warrant  is  issued."      The 

he  "  duly  effected  service  of  said  war-  application  being  ecp  parte,  can,  if  in 

rant  upon  A.  B.,  at /'  is  a  suffi-  the  Supreme  Court,  be  made,  it  seems, 

cient  all^ation  of  service.     Donner  u.  to  the  court  or  a  judge  thereof  in  any 

Mercy,  9upra.  part    of    the    state.      Compare    this 

A  statement  that  the  third  person  section    with    Vol.    I,    pp.    99,    100. 

did  not  give  a  certificate  showing  that  But   this   section   allows  application 

be  held  no  property  belongin^i^  to  or  only  to  the  county  judge  of  the  county 

for  the  benefit  of  the  defendant,  is  to  which  the  warrant  is  issued. 

wholly  insufficient  to  show  that  no  A  second  order  will  only  be  granted 

certificate  was  given.     Id.  for  cause  shown,  such  as  after-acquired 

The  moving  papers  do  not  have  to  property.     Guinan  v.  Allen,  40  App. 

show  either  service  of  the  warrant  of  Div.  137,  67  N.  Y.  Supp.  614,  29  Civ. 

attachment  or  a  levy  thereunder.    Id,  Pro.  Rep.  277. 

70  By  N.  Y.  Code  Civ.  Pro.,  §651,  As  to  the  remedy  by  action,  see 

application    for   the   order   must   be  Scott  17.  Morgan,  94  N.  Y.  508. 

made  to  the  court  in  which  the  action  71  Such  papers  may  be  considered, 

is  brought,  or  to  a  judge  thereof,  or  Matter  of  Crary,  9  Civ.  Pro.  Rep.  168. 
to  •*  the  county  judge  of  the  county  to 
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f endant  in  this  action,  has  applied  to  *  O,  P.  for  the  purpose  of 
attaching  any  property  of  said  defendant,  held  by  said  O.  P. 
and  any  debt  owing  to  the  defendant  by  said  O.  P.,  and  that 
said  O.  P.  refuses  to  furnish  said  sheriflF  with  a  certificate  desig- 
nating the  amount  and  description  of  the  property  held  by  said 
O.  P.  for  the  benefit  of  the  defendant^^  and  the  amount  of  the 
<lebt  owing  by  said  O.  P.  to  the  defendant;  [or,  has  furnished 
a  certificate  as  to  the  property  so  sought  to  be  attached,  which 
there  is  reason  to  believe  is  false  —  or,  which  fails  to  set  forth 
fully  the  facts  required  to  be  sho\^Ti  thereby ;  '^]  now,  on  motion  of 
A.  T.,  attorney  for  plaintiff, 

Obdebed,  that  O.  P.,  of  No.  street,  in  the  city  of 

,  appear  and  attend  before  one  of  the  justices  of  this 
court  at  [Special  Term,  Part  II,  thereof]  — or,  before  R.  F., 
Esq.,  of  ,  who  is  hereby  appointed  referee  for  the 

purpose  —  at^*  the  office  of  ,  No.  street]   in 

,  on  the  day  of  ?  19     ,  at  o'clock  in 

the  noon   [or  at  such  time  as  said  referee  shall  name], 

and  submit  to  an  examination  under  oath  concerning  the  prop- 
erty of  the  defendant  in  his  possession,  and  any  debt  or  demand, 
owing  from  him  to  said  defendant,  which  is  subject  to  the  atr 
tachment  herein.'''* 

[Personal  service  of  this  order  on  said  O.  P.,  on  or  before 
the  day  of  next,  shall  be  sufficient.] 

^Authentication  as  in  Form  818,  p.  1173  of  this  volume,'] 

FORM  No.  859. 
The  ume;  in  the  caae  of  an  officer  of  a  corporation  or  association. 

lAs  above,  substituting  for  what  is  betwen  the  *  *;]  O.  P., 
President  of  the  Bank,  situate  at  ,  for  the  pur- 

pose of  attaching  the  rights  or  shares  which  such  defendant  may 
have  in  the  stock  of  said  bank,  together  with  the  interest  and 
profits  thereon;  and  that  the  said  O.  P.,  president  of  the  said 
bank,  refuses  to  furnish  said  sheriff  with  a  certificate  designating 

72  The  order  should  not  be  vacated  county  to  which  the  warrant  is  is- 

l)ecauBe  of  the  giving  of  a  certificate  sued.     N.  Y.  Code  Civ.  Pro.,  |  651. 

merely  denyix^   defendant's  title  to  rsThe  examination  should  be  lim- 

goods,  or  stating  that  he  is  not  in-  ited  to  such  property  as  is  subject  ta 

^ebted.     Am.  District  Co.  v.  Distil-  attachment.     Stine  p.  Greene,  65  Apn. 

ling,  etc.,  Co.,  33  N.  Y.  Supp.  646,  24  Div.  221,  72  N.  if.  Supp.  729,  32  Civ. 

Civ.  Pro.  Rep.  246.  Pro.  Rep.  222. 

78  Westervelt  i?.   Afarino,   27   App.  Add  directions  as  to  production  of 

JDiv.  267,  60  N.  Y.  Supp.  632.  books   and  papers,   if  desired.      See 

74  It  must  be  a  place  within  the  Form  No.  860. 
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the  number  of  shares  of  the  defendant  in  the  stock  of  said  bank, 
with  any  dividend  or  incumbrance  thereon  [^or,  the  amount  and 
description  of  any  deposit  or  other  property  held  by  said  bank 
for  the  benefit  of  said  defendant.] 

FORA  No.  860. 

Tht  acme  —  Another  Form;  special  directions  as  to  ezaminationi  and  books 

and  paper8.76 

\_Maff  insert  directions  as  follows  .'1  to  submit  to  an  examina- 
tion under  oath  concerning  the  holding  or  having  in  their  pos- 
session or  control  at  the  time  of  the  issue  and  levy  of  the  attach- 
ment herein  or  in  the  possession  or  control  of  any  of  them,  any 
property  of  the  defendant  Y.  Z.,  and  concerning  the  amount, 
nature  and  description  of  the  same  and  of  the  interest  of  the 
defendant  therein  and  for  whose  benefit  the  same  is  held,  and 
their  and  each  of  their  doings  therewith,  and  all  particulars 
concerning  the  same,  and  concerning  the  truth  or  falsity  of  the 
certificate  dated  ,19     ,  and  by  them  delivered  to  the 

sheriff  herein;  and  that  said  O.  P.  have  and  produce  then  and 
there  all  books,  accounts,  writings,  memoranda,  whether  by  said 
defendant  or  by  themselves,  showing  any  of  the  matters  herein- 
before referred  to,  and  particularly  all  the  books  of  said  defend- 
ant Y.  Z.,  which  were  delivered  to  said  O.  P.,  at  or  about  the 
day  of  >  19     >  or  since  then  in  any  manner  referring 

to  or  showing  the  accounts  assigned  or  claimed  to  be  assigned 
to  said  O.  P.,  at  or  about  that  date. 

FORM  No.  861. 
Certificate  of  referee  to  refusal  to  answer.TT 

\Title  of  court  and  action.'] 

To  the  honorable  the  Court: 

The  undersigned,  the  referee  before  whom  the  examination  of 

H.  F.  was  by  order  of  Mr.  Justice  ,  bearing  date  the 

day  of  >  19     >  directed  to  proceed,  do  hereby  certify, 

at  the  request  of  the  attorney  for  the  plaintiffs,  that  the  an- 

7eA  subpoena  duoea  tecum  cannot  the  referee.     Guinan  v.  Allen,  40  App. 

be  issued  to  compel  the  production  of  Div.  137,  57  N.  Y.  Supp.  614,  29  Civ. 

books  and  papers  upon  the  examina-  Pro.  Rep.  277. 

tion.     Westervelt  v.  Marino,  27  App.  77  If  desired  to  punish  for  contempt, 

IMr.  267,  50  N.  Y.  Supp.  632.     Nor,  take  the  referee's  atRdavit. 

tftcT  an  order  has  been  made  appoint-  The  remedy  for  refusal  to  deliver, 

ing  a  referee  to  take  the  examination,  is   an   action.     Hall   v.    Brooks,    80 

-can  tlw  court  make  an  order  for  the  N.  Y.  33,  or  supplementary  proceed- 

production  of  books  or  papers  before  ings  on  the  judgment.     He  cannot  be 
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nexed  paper  writing,  purporting  to  be  minutes  of  tbe  proceed- 
ings before  me,  under  said  order,  correctly  set  forth  the  said  pro- 
ceedings had  to  this  date. 

[Date.]  [Signature  of], 

Referee. 
FOSM  Ho.  868. 
AfidsTit  in  corroboration. 

[Title  of  court  and  action.] 
[Venue.] 
A.  T.,  being  duly  sworn,  says: 

I*  I  am  the  attorney  for  the  plaintiffs  in  this  action. 

II.  I  was  present  and  conducted  the  examination  of  H.  F» 
in  this  action,  before  R.  F.,  Esq.,  the  referee  appointed  for  that 
purpose  by  the  order  of  Mr.  Justice  ,  bearing  date  the 

day  of  ,  19     . 

III.  I  have  read  the  annexed  minutes  of  the  proceedings  in 
that  examination,  and  know  the  contents  thereof,  and  therein  are 
correctly  set  forth  the  whole  of  said  proceedings. 

IV.  The  said  H.  F.  did,  on  the  day  of  ,  as  set 
forth  in  said  minutes,  refuse  to  answer  the  questions  numbered 

,  contained  in  folios  thereof,  although  then  and 

there  directed  and  required  by  the  said  referee  to  answer  the 
same. 

V.  I  have  read  the  foregoing  affidavit  of  J.  R.  R.,  and  know 
the  contents  thereof,  and  said  affidavit  is  true  to  my  own  knowl- 
edge, so  far  as  it  relates  to  interviews  had  in  my  presence  with 
said  H.  F. 

VI.  [If  an  order  to  show  cause  is  ashed,  state  reason,  for  in- 
stance:] An  order  to  show  cause  is  necessary  to  permit  the  exam- 
ination to  be  continued  on  the  day  of  ,  to  which 
day  the  examination  stands  adjourned  [and  state  condition  of  the 
cause,  and  as  to  previous  application;  see  Form  817,  supra.] 

[Jurat]  [Signature.] 

ordered,  in  this  proceeding,  to  deliver  examined  that  he  has  property  of  the 

{id.),  nor  to  make  a  certificate  if  he  attachment  debtor,  or  is  indebted  to 

has  refused  to  make  one.      Bucking-  him.     Am.  Distrib.  Co.  «.  Distill  in^r, 

ham  V.  White,  26  Hun,  441.  etc.,  Co.,  24  N.  Y.  Civ.  Pro.  Rep.  246, 

The  sheriff  is  not  obliged  to  sub-  33  N.  Y.  8upp.  646. 
mit  to  a  mere  denial  by  the  person 
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FORM  No.  868. 
[For  affidavit,  order  and  undertaking,  when  necessary  to  sue 
in  name  of  sheriff  in  aid  of  attachments^  see  Volume  I,  Forms 
301,  etc.] 

FORM  No.  864. 

Bond  to  indemnify  the  sheriff  on  hia  lerying  an  attachmentTO  on  property  in 

the  poaaesaion  of  a  third  peraon. 

[For  penal  clause  see  Volume  I,  pp.  32  and  33.] 

Wh£B£as,  in  a  certain  action  pending  in  the  Court 

of  ,  wherein  the  above  bounden  A.  B.  [with  C.  D.]  are 

plaintiffs,  said  plaintiffs  did  cause  to  be  issued  *  under  the  hand 
of  the  Hon.  J.  K.,  one  of  the  justices  of  said  court,  an  attach- 
ment against  the  property  of  Y.  Z.,  defendant,  which  attachment 
has  been  issued,  directed  and  delivered  to  the  said  [name  of 
tJieriff]j  as  such  sheriff,  requiring  him  to  attach  and  safely  keep 
all  the  property  of  the  said  defendant  within  his  county,  or  so 
much  thereof  as  might  be  necessary  to  satisfy  the  plaintiff's  de- 
mand of  dollars,  together  with  interest  and  costs. 

And,  whereas,  certain  personal  property,  that  appears  to  be- 
long to  the  said  defendant  Y.  Z.,  t  is  claimed  by  some  other 
person  or  persons, 

Now,  THEREFOEE,  the  Condition  of  the  above  obligation  is  such, 
that  if  the  above  boimden  obligors  shall  well  and  truly  save, 
keep  and  bear  harmless,  and  indemnify  the  said  [name  of  sheriff]  ^ 
and  all  and  every  person  and  persons  aiding  and  assisting  him 
in  the  premises,  of  and  from  all  harm,  let  trouble,  damage,  lia- 
bility, costs,  counsel  fees,  expenses,  suits,  actions,  judgments,  at- 
tachments, fines,  special  proceedings  and  executions,  that  shall  or 
may  at  any  time  arise,  come,  accrue,  or  happen  to  be  brought 
against  him,  them,  or  any  of  them,  for  or  by  reason  of  the  § 
levying,  attaching  and  making  sale  under  or  by  virtue  of  such 
attachment,  of  all  or  any  personal  property  which  he  or  they  shall 
or  may  judge  to  belong  to  the  said  debtor,  or  for  or  by  reason 
of  the  levying  and  making  sale  of  any  such  or  any  other  personal 
property,  under  or  by  virtue  of  any  execution  which  may  be 

TSThe  custodian  of   the   property  T9  This  is  the  usualform.    Compare 

cannot  be  directed  by  order  to  deliver  Form  No.  38,  p.  36  of  Vol.  I,  and 

the  property  to  the  sheriff;  the  sheriff  note. 

must  sue.     Hall  v.  Brooks,  89  N.  Y.  The  sheriff  has  power  to  require  a 

^-  bond  of  indemnity  before  levying  on 

An  action  will  not  He  when  complete  property  in  possession  of  a  third  per- 

telief  can  be  obtained  by  levy.    Backus  son  asserting  title  thereto.    Chamber- 

V,  Kimball,  62  Hun,  122,   16  i>f.  Y.  lain  r.  Seller,  18  N.  Y.  115. 
Snpp.  619,  27  Jibb.  N.  C.  S61. 
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issued  in  the  said  action  above  mentioned,  ^\  or  for  or  bj  reason 
of  entering  any  ship  or  vessel,  shop,  store,  building  or  other 
premises,  for  the  taking  of  any  such  personal  property,  or  for  or 
by  reason  of  the  defense  of  any  action  or  proceeding  whidi  may 
be  so  brought  against  him,  them,  or  any  of  them,  then  this  obliga- 
tion letc.j  see  Vol.  L,  p.  33], 

[Acknowledgment  as  in  Form  822 ;  Affidavits  of  sufficiency,  if  re- 
quired, as  in  Form  823;  Approval,  if  required,  as  in  Form 

824.] 

FORM  No.  865. 

Bopd  neoetury  to  seiie  goods  in  hands  of  carrier  who  hat  iasned  billa  of 

Uding.so 

[Penal  clause;  see  Vol  I,  pp,  32,  83.] 

Whereas,  in  an  action  in  the  court  of  ,  by  A.  B. 

against  Y.  Z.,  an  attachment  has  been  issued  [continue  as  in  next 
Form,  from  the  *  to  the  j] : 

Now,  therefore,  the  condition  of  this  obligation  is  such  Aat  if 
the  said  A.  B.  or  the  above-bounden  obligors  shall  well  and  truly 
save,  keep  and  bear  harmless,  and  indemnify  said  [otvner  and 
masterli  against  the  consequences  of  any  bill  or  bills  of  lading 
that  said  [otvner]  or  [mobster]  may  have  signed  for  said  goods, 
or  any  part  thereof,  then  this  obligation  [etc;  see  Vol.  I,  p.  33.] 

FOSM  No.  866. 

TTndertakina  necotury  to  seizo  goods  in  the  hands  of  a  carrier  by  water 
acting  in  good  faith.8i 

ITitle  of  court  and  action.] 

Whebeas,  an  attachment  has  been  issued  in  the  above  en- 
titled action,  *  and  delivered  to  the  sheriflF  of  the  [city  and] 
county  of  ,  against  the  property  of  the  defendant  Y. 

Z.,  and  the  plaintiff  has  caused,  or  desires  to  cause,  the  same 
to  be  levied  upon  goods  of  the  defendant  Y.  Z.,  which  have 
been  shipped  at  ,  within  this  State,  for  transportation, 

without  reshipment  or  transhipment  in  this  State,  to  a  port  or 
place  without  the  State,  to  wit,  ,  upon  a  vessel,  to  wit, 

the  ,  whereof  M.  N.  is  owner  [or,  master]  :  t 

Now,  theeefobe,  a.  B.,  the  plaintiff  [or,  the  agent  or  attor- 
ney of  the  plaintiff]  in  the  said  action®  [stating  occupation  and 

80  See  Campbell  v.  Connor,  70  N.  Y,  N.  Y.  Code  Civ.  Pro.,   ||  662,  653. 

424.  Both  Becurities  may  be  required,  or 

SI  See  CEimpbell  f>,  Conner,  70  N.  Y.  one  undertaking  to  'the  effect  of  both. 

424,  arg  41  N.  Y.  Super.  Ct.  469;  82  N.  Y.  Code  Civ.  Pro.,  f  662. 
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residence  of  signer,  as  in  other  cases']  ^  and  C.  D.,  of  No. 

street,  in  the  town  of  ,  and  county  of  , 

in  the  State  of  New  York  [merchant],  do  hereby  jointly  and 
severally  undertake  to  and  with  said  [owner  or  master]^  pur- 
suant to  the  statute,  in  the  sum  of  dollars,  to  pay  to  the 
said  [owner  or  master]  all  the  expenses,  damages  and  charges 
which  may  be  incurred  by  him,  or  to  which  he  may  be  subjected, 
for  unlading  the  goods  from  the  vessel,  and  for  all  necessary  de- 
tention of  the  vessel  for  that  purpose. 

[Date.]  [Signaiures.] 

[Acknowledgment  as  in  Form  822 ;  Affidavits  of  sufficiency,  as  in 
Form  823;  Approval^  as  to  form,  amount  and  sufficiency  of 
sureties,  as  in  Form  824.] 


IV.    INTERVENTION'  OF  THIRD  PERSON  CLAIMING  THE  PROPERTY. 
A.  Pbopebtt  Othkb  than  Vesbklb,  btc. 

FORM  No.  867. 
Affidavit  of  third  penon's  claim  to  property  leried  oilM 

[Title  of  court  and  cause,  if  known,] 
[Venue.] 

M.  N.,  being  duly  sworn,  says  that  he  resides  at  in 

the  county  of 

That  deponent  makes  claim  to  the  following  property  attached 
bv  the  sheriff  of  the  county  of  ,  under  an  attachment  issued 

teainst  the  property  of  one  Y.  Z.,  to  wit  [describe  briefly].^ 
That  deponent  makes  claim  thereto  as  his  property. 

That  said  property  is  of  the  value  of  dollars,  and  that 

deponent  will  suffer  damages  in  the  sum  of  at  least  dol- 

lars, over  and  above  said  value,  in  case  the  said  levy  is  not  re- 
leased. 

[Jurai.] 

n  Approval  most  be  by  a  Judge  of  in  the  sheriff's  possession.     For  the 

tbe  oourt  or  the  county  judge  of  the  afBdavit  in  case  of  a  vessel,  see  Form 

coanty  wherein  the  vessel  is  situated,  No.  877.     For  the  effect  of  a  statute 

or  in  New  York  city,  by  a  justice  of  requiring  an  affidavit,  etc.,  see  Tyler 

th^  Supreme  Court.     N.  Y.  Code  Civ.  v,  Hanscom,  28  Minn.   1 ;   Tuttle  v. 

Pro.,  i  652.  Wheaton,  67  Iowa,  304,  10  N.  W.  Rep. 

WN.  Y.  Code  Civ.  Pro.,  |  867.  as  748. 

amended  in  1904.     The  affidavit  is  to  88  The  claim  may  relate  to  intangi- 

^  delivered  to  the  sheriff,  while  the  ble  property.      Minor  v.  Gurley.  81 

property   (or  its  proceeds)    remains  App.  Div.  586,  81  N.  Y.  Supp.  367. 
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FORM  No.  86a 

HotiM  by  ■heriff  to  plaintiff  of  claim  to  attached  property  (otber  tlian  a 
Teiiel)9  and  of  calling  Jnry  to  try  snch  daioLM 

{Title  of  court  and  action.] 

Take  notice,  that  M.  K.  makes  claim  to  the  property  levied*' 
on  by  me  under  the  attachment  issued  out  of  the  Court 

against  the  property  of  Y.  Z.  in  the  above  entitled  action,  and 
that  I  shall  proceed  to  try  the  claim  of  the  said  M.  'S.  before  a 
jury  to  be  summoned  by  me  for  that  purpose  at  ,  on  the 

day  of  ,  19     . 

\_8ignature.] 
[Date.']  SherifF  of  county. 

[Address  to  claimant,  and  attorneys  for  plaintiff  and  defend- 

ant] 

FORM  No.  869. 
Snbposna  to  witaeeoei  before  •herifi'a  Jnry.ss 

The  People  of  the  State  of  [New  York],*  to  [naming  ivitnessesly 
greeting: 
We  command  you,  that  all  business  and  excuses  being  laid  aside, 
you  [and  each  of  you]  appear  and  attend  before  the  under- 
signed, sheriff  of  the  county  of  ,  at  his  office  *  in  the 
County  Court  House  [or.  City  Hall],  in  ,  in  the  said 
county,  on  the  day  of  ,  19  ,  at  o'clock  in  the 
noon,  to  testify  and  give  evidence  on  the  part  of  M.  X., 
on  the  trial  of  the  validity  of  a  claim  interposed  by  M.  N.,  of 
title  to  [or,  of  the  right  of  possession  of]  certain  goods  or  effects 
seized  by  said  sheriff  as  the  property  of  Y.  Z.  by  virtue  of  a 
warrant  of  attachment,  in  an  action  in  the  Court,  be 
tween  A.  B.,  and  Y.  Z.  [or,  if  the  svhpcena  is  addressed  to  a 
party,  say,  between  you  and  —  name  of  adverse  party],  t  And 
for  a  failure  to  obey,  you  will  be  deemed  guilty  of  a  contempt  of 
court,  and  liable  to  pay  all  loss  and  damages  sustained  thereby  to 
the  person  aggrieved,  and  forfeit  fifty  dollars  in  addition  thereto.^ 

86  This,   and  Forms  Nos.  870-873,      plies  to  a  debt  which  has  been  levied 
are  from  Crocker  on  Sheriffs,  562,  etc.       upon.    Minor  v.  Ourley,  81  App.  Div. 

87  The  sheriff  has  no  riffht  to  im-       586,  81  N.  Y.  Supp.  367. 

panel  a  jury  to  try  the  validity  of  a  88  To  be  issued  by  the  sheriff  on 

claim,  except  where  the  goods  or  ef-  application   of   either   party   to   the 

fects  have  been  levied  upon.     N.  Y.  trial.     N.  Y.  Code  Civ.  rto.,  |  108. 
Code    Civ.    Pro.,    8    657;    Halben    v,  9»Id.,  i  22. 

Reilly,  9  Daly,  271.    This  section  ap-  w  id,,  8  866. 


PBOVI8IOKAL   BEMEDIE8. VIII.   ATTACHMENT.  1229 

Witness,  Hon*  [here  name  any  justice^^  of  the  Supreme 
Court  if  the  action  is  in  that  court,  adding'],  justice  of  our  said 
court  {or  if  in  the  City  Court  of  N.  Y.,  or  a  County  Court,  name 
any  judge  thereof,  adding,  judge  of  our  said  court],  at  , 

the  day  of  ,  19    .** 

[Signature  of],  Sheriff  of  die  county 
of  .» 

[Signature  and  office  address  of]. 

Attorney  for  [party  subpoenaing  the  witness^. 

FORM  No.  870. 
SnbpcMia  d«OM  tecum. 

[As  in  last  Form,  inserting  at  the  1 0  And  you  are  hereby  re- 
quired to  bring  with  you,  and  then  and  there  produce  [here  de- 
scribe the  booh  or  paperJ] 

FORM  No.  871. 
Subpoena  ticket 

By  virtue  of  a  writ  of  subpoena,  to  you  directed,  and  herewith 
shown  to  you,  you  are  commanded,  that  all  business  and  excuses 
laid  aside,  you  appear  and  attend  before  ,  the  sheriff  of 

the  county  of  ,  at  his  office  [continue  as  in  Form  869 

from  the  *   {ivith  the  addition  contained  in  Form  870,  if  in- 
serted),  and  stopping  with  the  word  "  thereto,"  before  the  teste"]. 

By  the  Sheriff. 

[Date.']  [Name  and  office  address  of], 

Attorney  for  [party  subposviaing]. 

[Address  to  witness.] 

FORM  No.  872. 
Oath  of  jurors  on  claim  to  property  levied  on* 

You  and  each  of  you  do  swear  that  you  will  well  and  truly 
try  the  claim  of  M.  N.  to  the  property  levied  on  by  the  sheriff 
of  county,  under  the  attachment  in  favor  of  A.  B.  against 

V.  Z..  and  true  inquisition  make  according  to  the  evidence,  so  help      -^ 
you  God.  * 

«17<I.,  f  22.  »8/d.,   i   108,  siibd.  2;   id.,  %  854. 

MN.  Y.  Code  Civ.  Pro.,  f  22.  Omission   of  seal   is   not  fatal    (id., 

%%  23,  24)  in  a  court  of  the  State. 
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FORM  No.  873. 
Oath  of  witnMt  on  claim  to  property  lOTied  on. 

You  do  swear  that  the  evidence  you  shall  give  to  the  jury, 

touching  the  claim  of  M.  'N.y  to  the  property  levied  on  by  the 

sheriflF  of  county,  under  the  attachment  in  favor  of  A. 

B.  against  Y.  Z.,  shall  be  the  truth,  the  whole  truth,  and  nothing 

'  but  the  truth,  so  help  you  God. 

FORM  No.  874. 
Inqnititioii  of  jury  upon  claim  to  property  levied  on. 

[Title  of  court  and  action.] 

The  undersigned,  being  a  jury  summoned  and  sworn  by  the 
sheriff  of  the  county  of  ,  to  try  the  claim  of  M.  K.,  to 

the  property  levied  on  by  the  said  sheriff  under  the  attachment 
herein  in  favor  of  A.  B.  against  Y,  Z.,  to  wit  [specifying  the 
propertyl^  do  upon  our  oaths  say  that  the  title  to  the  said 
property  was  [or,  was  not]  in  the  said  M.  N.  at  the  time  of  said 
levy. 

[If  (he  finding  is  for  the  claimant  continue:  That  the  value 
of  such  property  is  dollars,  and  the  damages  which  said 

M.  N.  will  suffer  if  the  levy  is  not  released,  in  addition  to  such 
value,  is  dollars.]** 

In  TESTiMoirr  whebeof  we  have  hereunto  set  our  hands  and 
seals  this  day  of  ,  19     . 

[Signatures  and  seals  of]. 

Jurors. 
FOSM  No.  875. 

Undertaking  by  plaintiff  to  indemnify  iheriff  for  levying  on  property  otlier 
than  a  veiael  or  cargo.M 

[Title  of  court  and  action.] 

Whereas,  an  attachment  has  been  issued  in  the  above  entitled 
action  in  favor  of  the  above-named  plaintiff  A.  B.  against  the 

04  N.  Y.  Code  Civ.  Pro.,  f  658,  as  See,  as  to  vessel,  Forms  Nos.  881, 

amended  1904.  883,  as  to  cargo,  Form  No.  866.    It  is 

•BThe  liability  of  the  sureties  is  not  essential  that  plaintiff  sifirn  this 

not  limited  to  the  amount  specified  in  undertaking,  but  there  must  be  two 

the  undertaking  (Cassani  v,  Dunn,  44  sureties.     N.  Y.  Code  Civ.  Pro.,  8  658. 

App.  Div.  248,  60  N.  Y.  Supp.  756)  ;  The    giving    of    this    undertaking 

but  the  claimant's  oath  to  value  and  within  two  days  after  the  finding  by 

damage,  as  now  required,  will  prac-  the  jury  in  favor  of  claimant,  held 

tically    limit   the   liability   to   such  suiTicientlv  timelv.      Haas  v.  Swick, 

amount.  30  N.  Y.  Supp.  145,  23  Civ.  Pro.  Rep. 

397. 
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property  of  the  above-named  defendant  Y.  Z.,  under  which  M. 
N.,  sheriff  of  the  county  of  ,  has  attached  and  taken  into 

his  custody  certain  goods  and  chattels  [specif ying  them']  ; 

And  whereas  O.  P.,  of  ,  claims  the  same,  and  a  jury 

has,  by  its  inquisition,  found  the  said  property  in  said  claimant, 
and  has  found  the  valuue  of  said  attached  property  to  be 
dollars,  and  the  damage  which  said  claimant  will  suffer  if  the 
levy  is  not  released  at  the  sum  of  dollars. 

Now,  THEBEFOBE,  we,  C.  D.,  of  No.  Street  in  the  city  of 

,  and  county  of  ,  State  of  ,  and  E.  F., 

of  No.  street,  in  the  town  of  ,  county  of  , 

and  State  aforesaid,  do  hereby  jointly  and  severally  undertake, 
pursuant  to  the  statute,  *  to  indemnify  the  said  sheriff  for  the 
detention  thereof  to  an  amount  not  exceeding  dollars,®* 

against  all  damages,  costs  and  expenses  in  any  action  to  be  brought 
against  him  by  any  person  [by  the  said  claimant,  his  assignee 
or  other  representative]®^  by  reason  of  the  levy  upon,  detention 
or  sale  of  any  of  the  afosesaid  goods  or  effects  by  virtue  of  the 
said  attachment®^ 

[Date.']  [Signature.] 

[Acknowledgment,  as  in  Form  822 ;  Affidavits  of  sufficiency,  as 
in  Form  823;  Approval,  Form  824;  Justification,  as  required 
in  the  Code  Provision  (§  658).] 

FOSM  No.  876. 
UadertakiBg  on  bebalf  of  claimant  to  aecnre  poisoision  of  attached  propeity.oo 

[Reciials,  etc.,  as  in  previous  Form  to  *,  continuing:]  that  in 
an  action  to  be  brought  upon  this  undertaking,  the  said  [claim- 
ant] will  establish  that  he  was  the  owner  of  said  attached  prop- 
erty at  the  time  of  the  levy  thereon,  and  that  in  case  of  his  fail- 
ure to  do  so  he  will  pay  to  the  said  sheriff  the  full  value  of  the 

MThe   amount  must  be  not   less  sheriff  has  power  to  require  a  bond 

than  twice  the  value  of  the  attached  before  levying  on  property  which  is 

property,  as  found  by  the  jury,  and  not  in  possession  of  the  debtor,  but  in 

$250  in  addition  thereto.  that  of  a  third  person.     Chamberlain 

07  This  clause  in  brackets  follows  p.  Beller,  18  N.  Y.  115.      See  Form 

the  provision  "brought  against  him  No.  864. 

by  any  person/'  in  the  section  as  now  09  Under  S  658a,  as  added  in  1004. 

existing  (1906) ;  the  limitation  to  the  Upon  the  giving  of  such  an  undertak- 

claimant,  or  successor  in  interest,  is  ing,  and  justification  of  sureties,  the 

all    that    in    reason   the    indemnity  court  must  make  an  order  discharging 

should  eover.  the  attachment  (see  Form  No.  017), 

•6  If  each  undertaking  is  given  the  and  the  sheriff  must  deliver  property 

sheriff  must  detain  the  property;  tbh  to  claimant. 
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property  so  claimed  by  him  with  interest  from  the  date  hereof^ 
with  the  costs  of  the  action. 

[Service  of  copy  a'nd  justification  as  upon  undertaking  by  de- 
fendant; see  Form  916.] 

B.  Vessel  (Claims  or  Tribd  Psasoir). 

FORM  No.  877. 
AffidsTit  of  cUdmaat  (or  bis  agent)  of  a  ▼aiiel  attached.! 
[Title  of  court  and  actior^^ 
[Venue. 
M.  TS.y  being  duly  sworn,  says : 

I.  That  an  attachment  issued  in  the  above  entitled  action  has 
been  levied  by  the  sheriff  of  the  county  of  ,  on  the  [namr 
ing  vessel  —  or,  on  the  share  or  interest  of  Y.  Z.  in  the  ], 
a  vessel  belonging  to  the  port  of  ,  in  [name  of  State  or 
nation]^  as  if  the  said  vessel  was  in  whole  or  in  part  property  of 
the  defendant  herein. 

II.  That  neither  said  vessel,  nor  any  share  or  interest  there- 
in, belongs  to  said  defendant,  but  said  vessel  belongs  [and  if  a 
foreign  vessel  may  add  —  as  deponent  is  informed  and  believes], 
to  ,  who  resides  at  in  ,  and  that  de- 
ponent is  agent  at  ,  for  said  [name  of  claim-' 
anf], 

[If  the  application  he  ex  parte,  state  as  to  previous  applicor 
tion,  and  if  an  order  to  show  cause  he  ashed  for  {see  Form  816, 
make  the  same  statement  and  show  the  condition  of  the  cause}^ 

[Jurat."]  [Signature."] 

FORM  Mo.  878. 

Order  appointmg  appraiaera  of  domestic  or  foxeiga  veaiel  attached** 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174.] 
[Title  of  action.] 
Upon  the  annexed  affidavit  of  M.  N".,  verified  the  day  of 

,  19     ,  [and  on  proof  of  due  notice  to  the  plaintiff  herein, 

1  N.  Y.  Code  Civ.  Pro.,  i  660  (do*  it  may  be  suoli  as  the  court  or  judge 
mestic  vessel);  id.,  i  666  (foreign  deems  reasonable  to  the  plaintiff, 
vessel).  N.  Y.  Code  Civ.  Pro.,  $  667. 

2  In  case  of  a  foreiipi  vessel  the  8  Under  N.  Y.  Code  Civ.  Pro., 
statute  expressly  requires  notice,  but  $S  660,  666,  this  order  moat  be  made 
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given  according  to  the  direction  of  this  court],  and  after  hearing 
H.  T.,  attorney  for  the  claimant,  and  A.  T.  [or,  no  one  appearing] 
for  the  plaintiff  in  opposition ;  now,  on  motion  of  M.  T.,  attorney 
for  [name  of  claimant'] : 

Obdebed,  that  Q.  R,  of  *    ,  B.  S.,  of  , 

S.  T.,  of  ,  three  indifferent  persons,  be  and  they  hereby 

are  appointed  appraisers  to  make  a  valuation  of  said  vessel  [or 
of  said  oae-half  share  or  interest  in  said  vessel]. 
[Authenticationj  as  in  Form  818.] 

FORM  No.  879. 
4,'  Appraisal  of  vestel  or  interrat  therein  attadied.^ 

{Title  of  court  and  action.] 

The  undersigned  [names]  ^  appointed  by  [the  annexed]  order 

herein,  dated  [or,  entered]  the  -day  of  ,  19     [or  if 

not  annexed,  recite  it,  as  thus:]  to  make  a  valuation  of  the  , 

a  vessel  belonging  to  the  port  of  ,  in  ,  and 

attached  [or,  a  share  in  which  has  been  attached]  herein,  as  the 

property  of  the  defendant  Y.  Z.,  and  which  is  claimed  by  O.  P., 

of  ,  hereby  report  that  we  have  made  a  valuation  of  said 

vessel  [or,  shares:  interest  in  said  vessel],  and  find  that  the  value 

of  the  same  is  tiie  sum  of  dollars. 

[Signature  o/], 

[DateA  Appraisers. 

FORM  V^  880. 

Oath  of  appraisers  of  vessel  attached.* 

{Unless  indorsed  on  the  appraisal,  entitle.] 

iVenue.] 

Q.  R.,  R.  S.  and  S.  T.,  of  ,  appointed  by  the  order 

mentioned  in  the  annexed  [or,  foregoing]  valuation,  being  sever- 
ally duly  sworn,  each  for  himself  says:  That  the  said  valuation  is 
in  all  respects  just  and  fair,  and  that  the  value  of  the  vessel 
[or,  share  or  interest  in  the  vessel]  therein  mentioned  is  truly 
Btated  therein  according  to  the  deponent's  belief. 

[Jurat.]  [Signatures,  ] 

[Under  N.  T.  Code  Civ.  Pro.,  %  661,  the  valuation  and  oath  are 
to  he  immediately  returned  to  the  court  or  judge.] 

by  the  court  or  judge  thereof;  and,  4N.  T.  Code  Civ.  Pro.,  S  661. 

in  case  of  a  foreign  vessel,  upon  such  8  To  be  annexed  to  or  indorsed  on 

notice  to  the  plaintiff  as  the  court  or  the  appraisal.    N.  Y.  Code  Civ.  Pro., 

Judge  deems  reasonable.  I  661. 

78 
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FORM  No.  881. 
Undertakiag  by  tliizd  person  cUiming  release  of  domestic  Tossel  attached.*^ 

WH£B£ASy  an  attachment  issued  in  the  above  entitled  action 
against  the  property  of  the  defendant,  Y.  Z.,  has  been  levied  by 
the  sheriff  of  the  county  of  ,  upon  the  [name  of  vessel] 

at  ,  a  vessel  belonging  to  the  port  of  ,  [State  or 

country']  ;  and  M.  N.,  of  ,  has  claimed  said  vessel  or  the 

share  or  interest  therein  levied  on ;  and  appraisers  duly  appointed 
have,  by  a  valuation  duly  returned  to  [Hon.  J.  K.,  a  judge  of] 
this  court,  valued  said  vessel  [or,  interest  or  share  in 

said  vessel]  at  the  sum  of  dollars.* 

Now,  THEBBFOBE,  we  [name  and  residence  of  claimant  or  his^ 
agent;  and  name  and  residence,  of  sureties]  do  hereby,  jointly  and 
severally,  undertake  to  and  with  the  said  sheriff,  and  pursuant  to 
the  statute,  that,  in  an  action  to  be  brought  on  this  undertaking, 
the  said  [name  claimant]  will  establish  tihat  he  was  the  owner  of 
the  said  vessel  [or,  share  or  interest],  at  the  time  of  the  levy  there- 
upon; and  that,  in  case  of  his  failure  to  do  so,  he  will  pay  the- 
amount  of  the  aforesaid  valuation,  with  interest  from  the  [date  of 
the  undertaking]  to  the  sheriff;  or,  if  the  warrant  is  vacated  or 
annulled,  to  the  defendant,  or  his  personal  representative. 

[Date.]  [Signatures.'] 

[Acknowledgment,  as  in  Form  822 ;  Affidavits  of  sufficiency,  in 
twice  the  appraisal,  as  in  Form  823 ;  Approval,  as  in  Form  824. 
Deliver  to  the  sheriff,  with  the  valuation  and  oath,  within  two  days, 
after  return  of  appraisal.] 

FOSM  Ho.  882. 
Order  releasing  domestic  vessel  attached.7 

[Name  of]  Court  [or,  if  court  order]    At  a  Special  Term  [etc.^ 

as  in  Form  820  of  this 
volume,  p.  1174]. 

[Title  of  action.] 

Upon  the  annexed  certificate  of  ihe  sheriff  acknowledging  the* 
delivery  to  him  [or,  affidavit  of  M.  N.,  showing  the  delivery  to  the- 
sheriff]  of  the  undertaking  and  approval,  and  the  valuation  and 
oath,  copies  of  which  are  hereto  annexed,  and  upon  the  warrant  of 
attachment  and  order  for  appraisal  heretofore  filed  herein,  and  on 
motion  of  said  M.  T.,  attorney  for  said  M.  N. : 

« N.  Y.  Code  Civ.  Pro.,  f  662.    This  7  May  be  ex  parte.    If  so,  present 

undertaking  must  be  executed  by  the  and  recite  affidavit  as  to  preyiouB  ap- 
claimant  or  his  agent.    Id.  plication.    See  Form  817. 
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Obdebed,  that  the  Iname  of  vessel]  of  [or,  the  share 

or  interest  in  the  vessel]  mentioned  in  said  undertaking  be  forth- 
with disdiarged  from  said  attachment  by  the  sheriff  upon  service 
of  this  order  upon  him. 

[Authentication  as  in  Form  818.] 

FORM  No.  883. 
Undeitakmg  by  plaintiff  to  prevent  release  of  foreign  Tesael  attached.8 

Whebeas,  an  attachment  heretofore  issued  in  the  above-entitled 
action  against  the  property  of  the  defendant,  Y.  Z.,  has  been  levied 
by  the  sheriflF  of  the  county  of  ,  upon  the  [name  of 

vessel']  y  at  ,  a  vessel  belonging  to  the  port  of  ,  in 

the  [name  of  Stale  or  nation]  ;  and  M.  N.,  of  ,  has  claimed 

said  vessel  [or,  the  share  or  interest  in  said  vessel  levied  on]  ;  and 
appraisers  duly  appointed  have,  by  a  valuation  duly  returned  to 
[Hon.  J.  K.,  a  judge  of]  this  court,  valued  said  vessel  [or, 
interest  or  share  in  said  vessel]  at  the  sum  of  dollars. 

Xow,  thebefobe,  we,  the  undersigned  [names  and  residences 
of  sureties]^  do  hereby,  jointly  and  severally,  undertake  to  and 
with  the  [nam^  of  claimant],  and  pursuant  to  the  statute,  that  we 
will  pay  such  damages  as  may  be  recovered  for  seizing  the  said 
vessel  [or,  share,  or  interest  in  said  vessel],  in  an  action  brought 
against  the  sheriflF,  or  A.  B.,  the  plaintiflF  in  the  attachment,  within 
three  months  from  the  approval  of  this  undertaking,  if  it  appears 
therein  that  the  vessel,  [share,  or  interest]  belonged,  at  the  time 
of  attaching  it,  to  said  M.  N.,  in  whose  behalf  the  aforesaid  claim 
18  made. 

[Date,]  [Signatures,] 

[Acknowledgment,  as  in  Form  822;  Affidavit  of  sufficiency  in 
twice  the  appraisal,  as  in  Form  823 ;  Approval,  as  in  Form 
824.     Deliver  within  three  days  after  return  of  appraisal.] 

FORM  No.  884. 
Order  releasing  to  claimant  foreign  vessel  attached.^ 

{Same  of]  Court  [or,  if.  court  order]    At  a  Special  Term  [etc., 

as  in  Form  820  of  this 
volume]. 
Upon  the  annexed  aflSdavit  of  M.  N".,  showing  that  no  under- 
taking has  been  delivered  or  given  to  him,  pursuant  to  law,  to  pre- 

«N.  Y.  Code  Civ.  Pro.,  f  668.  or  a  judjie  thereof  and  may  be  e» 

•  Under  N.  Y.  Code  Civ.  Pro.,  S  669,       parte.     If  so  made,  present  affidavit 

this  order  must  be  made  by  the  court      as  to  previous  application.    See  Form 

817. 
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vent  the  release  of  the  [name  of  vessel]  mentioned  in  the  valuation 
and  oath  dated  the  day  of  ,  19     ,  a  copy  of  which  is 

hereto  annexed;  and  upon  the  warrant  of  attachment  and  order 
for  appraisal  heretofore  filed  herein  on  the  day  of  , 

19     ;  and  on  motion  of  M.  T.,  attorney  for  said  M.  ^. : 

Obdebed,  that  the  [name  of  vessel]  of  [or,  the  share 

or  interest  in  the  vessel]  mentioned  in  said  undertaking  be  forth- 
with discharged  from  said  attachment  by  the  sheriff  upon  service 
of  this  order  upon  him. 

[Auiheniicaiion  as  in  Form  818.]- 

FOSM  No.  886. 

Affidavit  of  detaidaat  to  obtain  reteaae  of  fozoian  venel  whoa  attadunont 
has  boon  vacated  after  imderUkiag  giTen.io 

[Title  of  court  and  action.] 
[Venue.] 
M.  N.,  being  duly  sworn,  says : 

I.  That  he  is  [the  agent  at  of]  the  owner  of  the  [name 

of  vessel]  of  ,  on  whose  claim  said  vessel,  after  having 

been  attached  in  this  action  as  the  property  of  the  defendant,  Y.  Z., 
was  duly  appraised  at  the  sum  of  dollars,  as  appears  from 

the  warrant  of  attachment  and  return  thereof,  and  the  order 
appointing  appraisers  and  the  sworn  valuation  returned  by  them 
filed  herein  on  the  day  of  ,  19     . 

n.  That  the  said  warrant  of  attachment  has  been  vacated  or 
annulled  [or,  has  been  discharged  as  to  said  —  or,  the  share  or 
interest  in  said  attached  vessel]  by  an  order  dated  [or,  entered] 
herein  on  the  day  of  >  19     ,  and  that  deponent  [as 

agent  of  said  claimant]  is  entitled  to  the  possession  thereof  [or,  if 
it  has  been  sold,  state  the  fact,  and  the  amount  of  proceeds  in  the 
sheriff's  hands  or  in  the  court]. 

III.  That  the  undertaking  given  by  plaintiff  on  the  day  of 

,19     ,  to  prevent  the  release  of  said  vessel  has  been 
discharged  and  cancelled,  and  surrendered  to  the  plaintiff  on  the 
day  of  ,  at 

IV.  [If  application  is  ex  parte,  state  as  to  previous  application; 

see  Form  817.     If  an  order  to  show  cause  is  asked,  state  as  to 

t,  <  II        I  ■     ■       .1  ■  ■  ■  ■- 1,  .1  ■  .1        , 

ION.  Y.  Code  dr.  Pro.,  S  670. 
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previous  application,  and  also  the  condition  of  the  cause,  as  in 
Form  816.] 

{Jurat.'l  [Sianature.} 

FOSM  No.  886. 

UflderUkuig  by  def e&daat  to  obUin  release  of  foreign  vessel  after  attachment 
lus  been  vacated,  bnt  plaintilPs  undertaking  has  not  been  discharged.!! 

[As  in  Form  881,  to  the  asterisk,  continuing :'\  and  whereas  said 
attachment  has  been  vacated  [or,  has  been  discharged  as  to  said 
share  or  interest  in  said  vessel  —  and  if  vessel  has  been  sold,  recite 
the  fact  and  amount  of  proceeds  in  hands  of  sheriff  or  in  court:'] 

Now,  THEBEFOBE,  I  [or,  we  —  nomc,  residence,  and  vocation  of 
claimant,  or  agent,  or  surety  or  sureties] ,  do  hereby  [jointly  and 
severally]  undertake  to  and  with  the  plaintiff  and  pursuant  to  the 
statute  that  I  [or,  we]  will  indemnify  A.  B.,  the  plaintiff,  against 
all  charges  and  expenses  in  consequence  of  the  undertaking  given 
by  him  herein  on  or  about  the  day  of  ,  19     ,  to 

prevent  the  release  of  said  vessel. 

[Date.']  [Signatures.  ] 

[Acknowledgment  on  proof,  as  in  Form  822 ;  Affidavits  of  suffi- 
ciency  as  in  Form  823 ;  Approval  as  in  Form  824 ;  Justification, 
if  required,  as  in  Vol.  I,  Chap.  I,  Art.  XXV  on  Undertakings.] 

FOSM  No.  887. 

Order  for  sale  of  foreign  vesael  attached  where  plaintifiTi  nndertakiag  hat  not 

been  discharged  nor  he  indemnified.i2 

[Caption  and  recitals,  according  to  the  case;  see  Form  819  or 
820,  supra.] 

Oroebed,  that  said  [one-half  interest  or  share  in  said]  vessel  be 
sold  by  the  sheriff  [ere  may  give  special  directions  as  to  time  and 
notice]^  and  that  the  proceeds  of  the  sale,  after  deducting  lawful 
fees  and  expenses,  be  paid  by  said  sheriff  to  [names  of  persons  who 
txeaded  the  undertaking  on  part  of  plaintiff] ,  for  their  indemnity* 
[Authentication  as  in  Form  818.] 

FORM  No.  888. 

Afldavit  by  joint  owner,  or  his  agent,  to  obtain  sale  of  foreign  or  dome^tie 
vessel  not  dnly  claimed  by  third  person. 

[May  be  easily  framed  by  reference  to  Form  884,  and  N.  Y. 
Code  Civ.  Pro.,  §  673.] 

n  See  N.  Y.  Code  Civ.  Pro.,  %  670.  from  previous  Forms.    See  Form  885. 

WThia  order  is  made  by  the  court  The  application  may  be  either  to  the 

or  judge.'  N.  Y.  Code  Civ.  Pro.,  %  671.  court  or  the  judge. 
This  affidavit  may  readily  be  adapted 
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V.    SALE,  AND  PROCEEDS  OF  SALES  AND  COLLECTIONS. 

FORM  No.  888. 

Affldarit  to  obtiin  ule  of  foreign  or  domestic  Teisel  attached  and  not  dulr 
claimed  by  any  third  penon.i8 

[As  in  next  Form,  to  the  *,  continuing:']  the  [name  of  vessel"] ^ 
of  [or,  the  one-half  share  or  interest  of  the  defendant 

Y.  Z.,  in  the  —  name  of  vessel  —  of  ] . 

II.  That  no  claim  to  said  vessel  has  been  made  upon  the  plain- 
tiff, nor  any  upon  the  sheriff,  as  deponent  is  informed  by  j 
at  the  office  of  the  sheriff,  upon  inquiry  there  this  day  made  by 
deponent,  nor  any  upon  the  keeper  in  charge  of  said  vessel,  as 
appears  by  the  afiBdavit  of  said  keeper,  hereto  annexed. 

[Or,  if  a  domestic  vessel,  may  admit  claim,  and  show  that  a 
proper  undertaking  has  not  been  given  by  the  claimant.] 

III.  That  a  sale  of  said  vessel  without  further  delay  is  neces- 
sary, by  reason  of  the  following  facts  [stating  particulars]. 

IV.  State  whether  defendant  has  appeared,  etc.] 

[If  application  is  ex  parte,  stale  as  to  previous  application;  see 
Form  817.  If  an  order  to  show  cause  is  asked,  state  as  to  previous 
application,  and  also  the  condition  of  the  cause,  as  in  Form  816.] 

[Jurat.]  [Signature.'] 

FOSM  No.  890. 

Affidavit  to  obtain  order  to  sell  property  which  is  perishable  or  expensive  to 

keep.H 

[Title  of  court  and  action.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  herein  [or  otherwise  slate  his  relation 
to  the  cause]. 

II.  That  on  ,  19  ,  a  warrant  of  attachmert  was 
granted  against  the  property  of  the  defendant  above  named,  issued 
to  the  sheriff  of  the  county  of  ,  who  thereupon,  and  on 
the  day  of  >  19  ,  attached  *  [a  stock  of  groceries, 
including  a  wagon,  one  horse  and  harness]. 

18  N.  Y.  Code  Civ.  Pro..  |f  672,  678.  Wkly.   Dig.  464,  where  it  waa  held 

14  Code  Civ.  Pro.,  %  666.  that  this  order  may  be  made  without 

This  and  two  following  Forms  are  first  making  an  inventory;  and  that 

sustained  by  Byrnes  r.  Robinson.  10  notice  to  the  sheriff  is  not  necessary. 
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III.  That  the  following  articles  among  those  attached  are  per- 
ishable and  will  rapidly  decay ^^  and  spoil,  and  must  be  sold,  if  at 
all,  within  [a  few  days  —  stating  particulars], 

IV.  That  it  is  expensive  to  keep  said  [horse]  ;^^  its  value  is 
:about  dollars,  and  the  cost  of  keeping  it  is  about 
'dollars  per  week. 

f 7f  application  is  ex  parte,  state  as  to  previous  application.  See 
Form  817.  //  an  order  to  show  cause  is  asked,  state  as  to  previous 
^application,  and  also  the  condition  of  the  cause,  as  in  Form  816.] 

IJurai.]  ISignature.] 

FOSM  No.  891. 

KotiM  of  motion  or  order  to  show  came  why  property  that  is  perishable  or 

expensive  to  keep  should  not  be  iOld.i7 

[As  in  Form  815,  or  818,  of  this  volume,  subsiituting  for  the 

italic  clause  between  the  *  and  the  t  0  for  an  order  that  the  sheriff 

sell  [or,  why  the  sheriff  should  not  sell]  at  public  auction  the 

levied  on  by  him  under  the  warrant  of  attachment  issued 

herein  on  the  day  of  ,  19     . 

FOSM  No.  892. 
Order  for  sale  of  property  that  is  perishable  or  expensive  to  keep.^^ 

'^Name  of]  Court  [or,  if  court  order]    At  a  Special  Term  [etc, 

as  in  Form  820,  p.  1174.] 
\Title  of  action.] 

It  appearing  to  me  [or,  to  this  court]  by  the  affidavit  of  A.  B., 
verified  the  day  of  ,19     [and  the  inventory  re- 

turned to  the  warrant  of  attachment  heretofore  issued  herein], 
that  part  of  the  property  seized  by  the  sheriff  of  the  county  of 
,  under  said  warrant,  to  wit  [ten  barrels  of  apples],  is 

IS  It  iniist  appear  that  the  i)roperty  man  v,  Fischer,  13  N.  Y.  Civ.  Pro. 

is  inherently  liable  to  deterioration  Rep.  224. 

and  decay,  and  it  is  not  sufficient  to  17  This  order  may  be  made  either 

ahow  that  it  will  depreciate  in  value  upon    or    without    notice,     as     the 

because  of  changes  in  the  styles  and  urgency  of  the  case  requires,  in  the 

fashions.     Fiak  v.   Spring,  25   Hun»  opinion  of  the  court  or  judge,  except 

367,  62  How.  Pr.  610,  1  Civ.  Pro.  Rep.  in  case  the  property  to  be  sold  con- 

378,    with    note    in    latter;    Contra,  sists   of   live   animals,   when   "such 

Sehuman  v.  Davis,  13  N.  Y.  Supp.  576,  notice  shall  be  given  to  the  parties  to 

26  Abb.  N.  C.  125,  19  Civ.  Pro.  Rep.  the  action  of  the  application  for  the 

348.    See  also  Davis  v,  Ainsworth,  14  order   as    the   court    or    judge    pre- 

How.  Pr.  346   (where  potatoes  wera  scribes."   N.  Y.  Code  Civ.  Pro.,  f  656. 

4»rdered  tobe  sold).  is  This  order  may  be  made  by  the 

IS  A  horse  may  be  directed  to  be  court  or  judge.    N.  Y.  Code  Civ  Prow» 

ssold  as  periahable  property.    Zimmer-  |  656. 
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perishable ;  and  that  [the  horses]  are  expensive  to  keep ;  and  that 
due  notice  has  been  given  of  this  motion-  to  the  [adverse  party^ 
pursuant  to  the  direction  of  the  court;  and  after  hearing  , 

of  counsel  for  the  Imoving  party']y  and  [or,  no  one  ap- 

pearing]  for  in  opposition;  and  on  motion  of  ^ 

attorney  for  [moving  partyl : 

Obdebed,  that  said  be  sold  bv  said  sheriff,  at  public 

auction,  at  [mentioning  place']  ^  after  days  [such 

time  as  may  be  reasonable  under  the  circumstances]  previous  notice 
of  the  time  and  place  of  such  sale  being  given  by  him  in  writings 
posted  in  three  or  more  public  places  in  ,  and  by  adver- 

tising the  same  days  successively**  immediately  previous  to 

and  on  the  day  of  sale,  in  the  newspaper  printed  at 

[and  by  service  of  notice  of  sale  on  the  attorneys  for  the  plaintiff 
and  the  defendant  days  before  the  sale]. 

Leave  is  hereby  given  the  plaintiff  to  become  the  purchaser  at 
such  sale,  if  he  so  desires.] 

[Authentication  as  in  Form  818  of  this  volume.] 

FOSM  No.  893. 
Order  that  sheriff  pay  into  court  proceed!  made  on  attachments 

[Caption  and  recitals,  see  Form  No.  820,  supra.] 

Obdebed,  that  the  sum  of  dollars,  proceeds  of  the  de- 

mands collected  [or,  of  the  property  sold  —  or  both]  under  the 
attachment  herein,  be  by  the  sheriff  forthwith  [or,  within 
days  after  service  of  a  copy  of  this  order]  paid  into  court  [or, 
deposited  in  the  Trust  Company  —  or.  Bank  —  of  ^ 

to  be  drawn  out  only  upon  the  order  of  the  court] . 

Enter:    [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  894. 
Order  that  iheiiff  pay  over  to  defendant  or  hie  aAJgnee  enrplns  proceedB.2i 

[Caption  and  recitals,  according  to  the  case;  see  Forms  No.  81& 
and  820  of  this  volume.] 

Obdebed,  that  M.  N.,  the  sheriff  of  the  county  of  pay  to 

the  defendant  Y.  Z.  [or,  to  O.  P.,  the  assignee  of  the  defendant 

10  See  Vol.    I,   Chapter  I,   Article  21  Under    N.    Y.    Oode    Civ.    Pro., 

XIX,  on  Publication,  paragraphs  22,  f  676,  the  court,  "  or  the  judge  who 

23.  p.  359.  granted    the    warrant,"    may,    upon 

»  ThiB  order  is  made  by  the  court  "  notice  to  the  plaintiff  and  the  plain- 

upon    the    €w    parte    application    of  tiffs  in  the  other  wurrants  or  execu- 

either  party.    N.  Y.  Code  Civ.  Pro.,  tions,"  make  this  order  "  at  any  time 

I  676.  during  the  pendency  of  the  action.'* 
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T.  Z.]  the  sum  of  dollars,  being  a  surplus  remainmg  in 

hia  hands  arising  from  the  proceeds  of  the  sale  of  the  property 
attached  herein  [or,  arising  from  moneys  or  demands  collected  by 
him  —  or  both]  over  and  above  such  sum  as  will  be  required  to 
pay  the  plaintiff's  demand  with  the  costs  and  expenses  of  this 
action  [and  of  all  other  warrants  of  attachment  or  executions  now 
in  his  hands  chargeable  upon  said  fund.] 

And  it  is  further  ordered,  that  the  property  of  the  defendant 
not  sold  Idescribing  W]  be  and  the  same  is  hereby  released  from 
the  said  attachment  [or,  attachments],  and  the  said  sheriff  is 
hereby  ordered  to  deliver  the  same  to  said 

[Autheniieation  as  in  Form  818,  of  this  volume.] 
SECTION  m. 

VACATING  OB  DISOHABOING  ATTACHMENT. 


1.  Motion  to  vacate  or  modify  attach- 

ment,  or  increase    Becurity»  on 
original  papers. 

2.  —on  defendant's  papers. 

3.  —  when  to  be  made. 

4.  Who  may  move. 

5.  Defendant  or  third  person  having 

partial  interest. 

6.  —  third  person. 

7.  Rnles  for  decision  of  motion. 

8.  Motion  by  third  person  claimed  to 

be  indebted. 

FoaifS. 


(8W) 


(WC) 


Notice  to  sheriff  that  prop- 
erty levied  on  is  exempt. 

Affidavit  to  obtain  order  to 
show  cause  .why  attachment 
should  not  be  vacated  on 
the  original  papers. 
(897)  Order  to  show  cause  on  origi- 
nal papers,  or  fresh  papers, 
or  both,  why  attachment 
should  not  be  vacated  or 
modified,  or  security  in- 
creased. 

Notice  of  motion  on  the  origi- 
nal papers,  or  fresh  papers, 
or  both,  to  vacate  or  modify 
the  warrant,  or  to  increase 
the  security,  or  both. 
1)  Statements  of  grounds  of 
motion  to  vacate  attach- 
ment suitable  to  be  inserted 
in  preceding  Forms  of  order 
to  show  cause  or  notice. 


(896) 


(910)  Affidavit   for   subsequent   at- 

taching creditor's  motion  to 
vacate  attachment. 

(911 )  Affidavit  for  an  assignee's  mo- 

tion to  vacate  attachment. 

(912)  Affidavit  on  motion  to  vacate 

attachment  by  one  claiming 
under  a  transfer  from  de- 
fendant subsequent  to  at- 
tachment. 

(913)  Affidavit  to  vacate  attachment 

on  the  ground  of  unexpired 
credit. 

(914)  Order  vacating  attachment. 

(915)  Notice  of  motion  to  discharge 

attachment,  as  to  all  or 
part  of  the  property,  on 
giving  security. 

(916)  Undertaking    to    obtain    dis- 

charge of  property  attached. 

(917)  Order    discharging    attached 

property  on  security  being 
given. 

(918)  Affidavit  to  move  to  discharge 

attachment  as  to  interest  of 
a  cbpartner  in  leviable 
property. 

(919)  Undertaking    on    application 

to  discharge  interest  in 
partnership  goods  and  chat- 
tels from  attachment. 

(920)  Affidavit  to  move  to  discharge 

attachment  as  to  non-levi' 
able  property  belonging  to 
defendant  and  his  copartner. 

(921)  Affidavit  in  corroboration  by 

the  fund  holder. 
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(922)  Order  discharging  attachment         (924)  Order    cancelling    notice    of 

aa  to  partnership  fund.  pendency  of  action  and  at- 

(923)  Affidavit  to   move   to  vacate  tachment  of  real  property. 

notice  of  attachment  on  real         (925)  Notice  of  motion  to  tax  sher- 
property.  iflTs  fees  on  attachment. 

(926)  Order  taxing  sheriff's  fees  on 
attachment. 

1.  Motion  to  vacate  or  modify  attachment,  or  increase  security, 
on  original  papers.]^ —  To  vacate  or  modify  an  attachment,  or 
increase  the  security,  application  may  be  made  on  the  original 
papers,  (1)  to  the  court  (held  by  any  judge^)  and  on  notice; 
or,  (2)  to  the  judge  who  granted  it,  in  which  case  the  applica- 
tion may  be  made  either  in  court  or  out  of  court,  and  without 
notice ;  but  he  may  require  notice  to  be  given.^* 

Upon  such  a  motion,  the  plaintiff  cannot  oppose  on  fresh  proof, 
but  is  confined  to  his  original  affidavits,^  and  the  court  has 
no  power  to  allow  an  amendment  of  the  affidavits.^®  But  the 
court  has  power  to  permit  additional  affidavits  to  be  received  in 
support  of  the  attachment,  to  supply  omissions  of  material  allega- 
tions affecting  the  amount  of  the  attachment,  where  plaintiff 
in  his  original  papers  has  shown  a  right  to  recover  a  portion  of 
the  amount  claimed.^ 

Such  motion  is  no  bar  to  a  subsequent  motion  without  leave 
obtained  to  vacate  on  the  merits  upon  affidavits  on  defendant's 
part.^ 

22  A  motion  will  lie  to  set  aside  a  levy  upon  and  seizure  of  property,  and 
yet  allow  the  attachment  as  a  writ  to  stand.  See  Bridges  v.  Ware,  110  App. 
Div.  106.  Not,  however,  as  to  a  levy  upon  intangible  property.  Simpson  r. 
Jersey  City  Contr.  Co.,  47  App.  Div.  17,  61  N.  Y.  Supp.  1038,  80  Civ.  Pro. 
Rep.  161.  A  levy  upon  a  debt  was,  however,  set  aside  in  Garr  v,  Corcoran, 
44  App.  Div.  97,  60  N.  Y.  Supp.  763. 

23Ruppert  V,  Haug.  87  N.  Y.  141,  62  How.  Pr.  364,  I  Civ.  Pro.  Rep.  411. 

24  N.  Y.  Code  Civ.  Pro.,  f  683. 

2B  Ladenburg  v.  Com.  Bank,  87  Hun,  269,  33  N.  Y.  Supp.  821 ;  Pach  v.  Orr, 
15  Civ.  Pro.  Rep.  176;  Steuben  County  Bank  v,  Alberger,  76  N.  Y.  179;  Trow's 
Printing,  etc.,  Co.  v.  Hart,  85  N.  Y.  500;  Buhl  v.  Ball,  41  Hun,  61,  65,  appeal 
dismissed,  106  N.  Y.  672;  Appleton  v.  Speer,  57  N.  Y.  Super.  Ct.  119,  6 
K.  Y.  Supp.  511  (holding  that  in  such  a  case  the  plaintiff  cannot  supply 
defects  in  the  original  a^davits).  A  complaint  subsequently  served  cannot 
be  considered.  Fox  v.  Mays,  46  App.  Div.  1,  61  N.  Y.  Supp.  295.  See  also 
Sutherland  v.  Bradner,  34  Hun,  519. 

2t«  Davis  V.  Reflex  Camera  Co.,  97  App.  Div.  73,  89  N.  Y.  Supp.  687.  An 
obvious  clerical  error  may  be  disregarded.     Vogelman  v.  Lewit,  48  Misc.  625. 

27  Sulzbacher  v,  Cawthra  k  Co.,  14  Misc.  545,  36  N.  Y.  Supp.  8,  aff'd  on 
opinion  below,  148  N.  Y.  755  (omission  to  show  facts  liquidating  prospective 
damages  in  original  affidavits,  although  a  sum  of  past  images  was  shown). 

2»  Thalheimer  v.  Hays,  103  N.  Y.  648,  3  St.  Rep.  441 ;  Hawkins  r.  Pakas, 
44  App.  Div.  395,  60  N.  Y.  Supp.  1108. 


PROVISIONAL   BEMEDIES. VIII.    ATTACHMENT.  1243 

A  motion  is  deemed  to  be  on  the  original  papers  within  these 
rules^  and  not  upon  affidavits  on  the  defendant's  part,  notwith* 
standing  the  necessary  affidavit  merely  to  obtain  an  order  to  show 
cause  is  used,^  or  that  the  moving  party,  being  a  third  person, 
presents  the  necessary  affidavit  to  show  the  existence  of  the  lien,®*^ 
or  other  circumstances,  giving  him  a  right  to  move,  and  excusing 
delay.** 

Such  motion  is  in  effect  a  demurrer,  and  admits  every  fact  ap- 
parent in  the  papers,^  and  plaintiff  is  entitled  to  all  reasonable 
inferences  in  his  favor.^ 

2.  —  on  defendant's  papers.]  —  For  the  like  relief,  application 
may  be  made,  upon  affidavits  on  the  defendant's  part  and  on 
notice,  (1)  to  the  court;  or,  (2)  to  any  judge  of  the  court. 

Such  a  motion  the  plaintiff  may  oppose,  by  new  proof  by  affi- 
davits on  his  part  (or  admissions  in  the  defendant's  moving 
papers)**  "  tending  to  sustain  any  ground  for  the  attachment  re- 
cited in  the  warrant,  and  no  other,  unless  the  defendant  relies 
upon  a  discharge  in  bankruptcy,  or  upon  a  discharge  or  exon- 
eration granted  in  insolvent  proceedings ;  in  which  case  the  plain- 
tiff may  show  any  matter,  in  avoidance  thereof,  which  he  might 
show  upon  the  trial.""^ 

A  motion  is  deemed  to  be  on  papers  on  defendant's  part  within 
these  rules  if  defendant  applies  on  plaintiff's  complaint  as  well 
as  on  the  original  papers  when  they  did  not  include  it ;  ^  or  on 

» Brewer  v.  Tucker,  13  Abb.  Pr.  76.  On  such  a  motion,  the  fact  that  the 
formal  affidavit  does  not  deny  the  charges  of  fraud  wiU  not  create  a  presump- 
tion against  the  defendant.     Stein  v,  Le^^y,  55  Hun,  381,  8  N.  Y.  Supp.  505. 

30  Steuben  County  Bank  v.  Alberger,  75  N.  Y.  179. 

31  Trow's  Printing,  etc.,  Co.  r.  Hart,  85  N.  Y.  500. 

saCondouris  v.  Imp.  Turkish,  etc.,  Co.,  3  Misc.  66,  22  N.  Y.  Supp.  695; 
Everett  v.  Park,  88  Hun,  368,  34  N.  Y.  Supp.  827. 

W  Stewart  r.  Lyman,  62  App.  Div.  182,  70  N.  Y.  Supp.  936. 

34  Herman  v.  Bailey,  20  Misc.  95,  45  N.  Y.  Supp.  88;  Vogelman  v.  Lewit, 
48  Misc.  625. 

35 N.  Y.  Code  Civ.  Pro.,  §  683;  Coffin  r.  Stitt,  5  Civ.  Pro.  Rep.  (Browne), 
261  (holding  that  on  a  motion  on  an  affidavit  denying  the  debt,  plaintiff 
might  supply  evidence  that  the  debt  had  matured  before  suit  was  brought ) . 

Muser  v,  Lissner,  67  How«  Pr.  509  (holding  that  where  defendant  moves 
to  vacate  on  an  allegation  that  the  debt  was  not  due  when  the  suit  was 
brought,  plaintiff  may  show  fraud  entitling  him  to  disregard  agreement  for 
credit).  Herman  r.  Bailey,  20  Misc.  95,  45  N.  Y.  Supp.  88  (failure  to  show 
defendant's  non-residence  cured  by  defendant's  affidavits,  and  plaintiff's  addi- 
tional affidavits). 

Acker  r.  Saynisch,  25  Misc.  415,  54  N.  Y.  Supp.  937,  aff'd,  26  Misc.  836 
(additional  affidavits  rejected  as  tending  to  support  a  ground  of  attaclunent 
Jiot  recited). 

Mlves  V.  Holden,  14  Hun,  402. 
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affidavits  which  put  in  issue  any  of  plaintiff's  allegations,  although 
the  allegations  so  controverted  are  immaterial,^^  or  affidavits  which 
go  to  support  any  ground  for  vacating,^  as  distinguished  from 
affidavits  merely  showing  the  standing  in  court  of  the  moving 
party  or  the  seasonableness  of  his  motion. 

3.  — when  to  be  made.']  —  Such  motion  may  be  heard  as  of 
right  at  any  time  before  the  actual  application  of  the  attached 
property  or  the  proceeds  thereof,*®  to  the  payment  of  a  judgment 
recovered  in  the  ac!^ion.*^ 

It  is  not  precluded  by  the  fact  that  the  attachment  has  been 
discharged  upon  defendant  giving  security  for  the  debt  ;*^  nor  by 
the  fact  that  the  attachment  has  fallen  because  of  plaintiff's 
failure  to  serve  the  summons  within  thirty  days;**  nor  by  the 
discontinuance  of  the  action  before  defendant's  appearance  ;**  nor 
by  a  prior  motion  to  reduce  the  amount;^  nor  is  an  application 
founded  on  new  papers  on  defendant's  behalf  precluded  by  the 
fact  that  a  motion  made  on  the  original  papers  had  been  denied.^ 

4.  Who  may  move,]  — A  defendant  may  move  without  put- 
ting in  a  general  appearance,^  and  is  not  obliged  to  move  as  soon 

37  Godfrey  i?.  Godfrey,  76  N.  Y.  434. 

sSBuell  V,  Van  Camp,  6  N.  Y.  Supp.  365,  ard  119  K  Y.  160. 

88  The  motion  should  be  actually  brought  to  a  hearing  before  Buch  applica* 
tion  of  attached  property  or  proceeds.  Pfluke  Co.  v,  Papulias,  42  Misc.  18, 
85  N.  Y.  Supp,  543. 

40  N.  Y.  Code  Civ.  Pro.,  {  682;  Andrews  c.  Schofield,  27  App.  Div.  90,  50 
N.  Y.  Supp.  132,  5  Anno.  Cas.  311.  A  mere  levy  is  not  such  an  application. 
Woodmansee  r.  Rogers,  82  N.  Y.  88. 

The  motion  may  be  made  after  final  judgment  and  execution  issued;  if  it 
Ik*  before  application  of  the  proceeds.  Parsons  u.  Sprague,  3  Civ.  Pro.  Rep. 
(Browne)  290,  65  How.  Pr.  151. 

And  if  denied,  appeal  is  proper,  even  after  such  application.  Market  Nat. 
Bank  v.  Pacific  Nat.  Bank,  30  Hun,  50. 

As  to  the  right  to  move  to  vacate  a  void  attachment,  even  after  judgment, 
see  Goodyear  Rubber  Co.  t?.  Knapp,  61  Wis.  123,  20  N.  W.  Rep.  657. 

41  Lawlor  v.  Magnolia  Metal  Co.,  2  App.  Div.  552,  38  N.  Y.  Supp.  36;  Dus- 
seldorf  r.  Redlich,  16  Hun,  624;  Clafiin  v,  Baere,  57  How.  Pr.  78. 

«  Com  Exch.  Bank  v.  Bossio,  8  App.  Div.  306,  40  N.  Y.  Supp.  994. 

43  Am.  Audit  Co.  t?.  Indust.  Fed.  of  Am.,  87  App.  Div.  275,  84  N.  Y.  Supp. 
369.  But  no  judgment  of  dismissal  can  be  properly  entered  under  such  cir- 
cumstances.   Straus  <?.  Gilhou,  80  App.  Div.  50,  80  N.  Y.  Supp.  180. 

44  Sulzbacher  v.  Cawthra  k  Co.,  14  Misc.  544,  36  N.  Y.  Supp.  8,  aflTd,  148 
N.  Y.  756. 

45  N.  Y.  Code  Civ.  Pro.,  §  686;  Thalheimer  r.  Hays,  42  Hun,  98;  Hawkins 
r.  Pakas,  44  App.  Div.  396,  60  N.  Y.  Supp.  1108. 

44Manice  v,  Ckmld,  1  Abb.  Pr.  (N.  S.)  255;  Monette  v.  Chardon,  16 
Misc.  165,  37  N.  Y.  Suppl.  2. 
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as  he  appears  in  the  action.^^  Nor  is  he  precluded  from  moving  by 
the  fact  that  a  third  person  has  claimed  as  his  own  the  property 
attached,  and  the  plaintiff  has  given  a  bond  of  indemnity  against 
such  claim.^  But  he,  or  his  successor  in  interest,  is  precluded 
by  having  brou^t  an  action  against  the  sheriff  for  a  conver- 
sion.** 

5.  —  defendant  or  third  person  having  partial  interest.^']  —  It 
is  no  objection  to  such  a  motion,  either  on  the  part  of  a  defend- 
ant or  a  third  person,^^  that  he  is  interested  in  only  a  part  of  the 
property  attached. 

6.  —  third  person.']  —  One  who  has,  even  subsequent  to  the 
attachment,  acquired  a  title  to,"*  or  lien  on"  any  part  of  the  at- 
tached property,  may  move  to  vacate  or  modify  the  warrant  or 
the  attachment  on  the  ground  of  the  insufficiency  of  the  affi- 
davits on  which  it  was  granted.  But  subsequent  attaching  cred- 
itors cannot  invoke  irregularities  in  the  attachment  papers;  only 
jurisdictional  defects  are  available.*^ 

The  burden  is  on  such  third  person  to  adduce  evidence  of  a 
valid  transfer  or  lien  in  support  of  his  claim." 

47  Franke  r.  Havens,  102  App.  Div.  67,  92  N.  Y.  Supp.  377. 

4SWhitelegge  r.  Witt,  12  Daly,  319. 

Ab  to  oilier  objeetions,  see  paragraph  3. 

4»Marx  r.  Clancimino,  69  App.  Div.  570,  69  N.  Y.  Supp.  072. 

80  Walts  «.  Nichols,  32  Hun,  276,  19  Wkly.  Dig.  166. 

«  Trow'a  Printing,  etc.,  Co.  v.  Hart,  85  N,  Y.  600. 

»Trofw'a  Printing,  etc.,  Co,  r.  Hart,  85  N.  Y.  600;  Marx  v,  Cianeimino, 
59  App.  Div.  670,  69  N.  Y.  Supp.  672. 

u Steuben  County  Bank  v.  Alberger,  75  X.  Y.  179;  8.  P.,  Nat.  Shoe,. etc., 
Bank  r.  Mechanics,  etc.,  Bank,  89  N.  Y.  440  (receiver  of  an  insolvent  national 
bank  appointed  after  the  issuing  of  the  attachment ) ;  s.  p.,  Smith  v,  Davis, 
29  Hun,  306,  3  Civ.  Pro.  Rep.  (Brwvne)  74;  Neal  v,  Sachs,  15  Wkly.  Dig. 
476;  Ruppert  P.  Haug,  87  N.  Y.  141  (where  subsequent  judgment-creditor 
levied  execution  on  the  attached  property ) ;  People's  Bank  r.  Mechanics'  Bank, 
G2  How.  Pr.  422  (such  subsequent  lienor  need  not  be  made  a  party  to  enable 
him  to  make  the  motion). 

Jacobs  V.  Hogan,  86  N.  Y.  243  (junior  attaching  creditor) ;  8.  p.,  Dickins(*n 
r.  Benham,  12  Abb.  Pr.  158;  Brewer  v.  Tucker,  13  id,  76;  Gasherie  r.  Apple, 
14  id,  64;  Marine  Bank  r.  Ward,  36  Hun,  395  (general  assignee  for  the  benefit 
of  creditors). 

As  to  foreign  assignee,  liquidators,  etc.,  compare  Hibemia  Nat.  Bank  v, 
Lacombe,  21  Hun,  166,  aff'd,  84  N.  Y.  367 ;  Matter  of  Waite,  99  N.  Y.  433. 

M  Van  Camp  v.  Searle,  147  X.  Y.  150,  2  Anno.  Cas.  351. 

»  Davis  r.  Brooks,  14  Wkly.  Dig.  454,  afTd,  90  N.  Y.  653;  Tim  v.  Smith, 
93  id,  87  (holdii^if  allegations  on  information  and  belief  that  the  moving 
party's  attachment  had  been  levied  were  insufficient).  8.  P.,  Ladenberg  v. 
Com.  Bank,  148  N.  Y.  202.  2  App.  Div.  477. 

Selser  Bros.  Co.  r.  Potter  Produce  Co.,  77  Hun,  313,  28  N.  Y.  Supp.  429; 
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7.  Rules  for  decision.^  —  The  court  will  not  ordinarily,  upon 
the  motion,  consider  the  merits,  or  determine  whether  the  cause 
of  action  exists,^  but  will  leave  questions  of  fact  arising  upon  the 
cause  of  action  for  determination  at  the  trial.*^  The  existence 
of  grounds  for  the  attachment,  extrinsic  to  the  cause  of  action, 
may  be  disproved  upon  a  motion  to  vacate." 

8.  By  third  person  claimed  to  be  indebted.']  —  No  motion  will 
lie  to  vacate  a  levy  upon  an  alleged  indebtedness,  upon  papers 
showing  that  in  fact  no  indebtedness  exists.  If  in  fact  there  is 
no  indebtedness  the  levy  is  ineffective  and  need  not  be  vacated, 
while  if  any  does  exist  the  attaching  creditor  is  entitled  to  con- 
tinue the  lien  and  enforce  it  by  action."® 


FORM  No.  895. 
Notice  to  sheriff  that  property  levied  on  it  ezempt^o 

ITitle  of  court  and  cause.'] 

Please  take  notice  that  the  [describe  articles]  attached  by  you 
herein  are  exempt  from  levy  and  sale  on  execution  by  reason  of 
[stating  facts  establishing  exemption]. 

[Date,  etc.,  as  in  Form  854.] 

Delmore  v.  Owen,  44  Hun,  206  (holding  that  a  jurisdictional  defect  in  the 
attachment  of  the  moving  party,  appearing  on  the  record,  was  fatal). 

A  denial  of  an  execution  creditor's  motion  to  vacate,  on  the  ground  that 
his  judgment  is  invalid,  is  no  bar  to  a  subsequent  similar  motion  hj  him  on 
the  ground  that  the  attachment  is  a  cloud  upon  a  title  claimed  by  him  to  the 
attached  property.  Steuben  County  Bank  v,  Alberger,  83  N.  Y.  274,  61  How. 
Pr.  227,  11  Wkly.  Dig.  279. 

Where  the  lien  rests  upon  the  judgment  of  a  court  of  limited  jurisdiction, 
as  the  New  York  City  Court,  the  papers  must  show  the  facts  establishing- 
jurisdiction.  Grob  v.  Met.  Coll.  Agency,  30  Misc.  314,  63  N.  Y.  Supp.  513; 
Sill  Stove  Works  r.  Scott,  62  App.  Div.  566,  71  N.  Y.  Supp.  181. 

B6Kirby  v,  Colwell,  81  Hun,  385,  30  N.  Y.  Supp.  880. 

57  Furbish  v,  Nye,  17  App.  Div.  325,  45  N.  Y.  Supp.  214,  4  Anno.  Cas.  241; 
Komeo  v.  Garofalo,  25  App.  Div.  191,  49  N.  Y.  Supp.  114;  Norden  r.  Duke^ 
106  App.  Div.  514,  94  N.  Y.  Supp.  878. 

The  court  will  merely  examine  the  complaint  with  a  view  to  seeing  whether 
it  is  hopelessly  bad,  or  so  barren  of  substantial  averments  that  no  reason- 
able  arguments  can  be  used  in  its  support.  Jones  r.  Hygienic  Soap  Gran.  Co.^ 
110  App.  Div.  331,  97  N.  Y.  Supp.  104. 

68  Boscher  v,  RouUier,  4  Abb.  Pr.  396. 

w  See  Weil  v.  Gallun,  75  App.  Div.  439,  78  N.  Y.  Supp.  300. 


00  The  law  does  not  require  written  given  before  actual  sale   ( Hartmann 

notice  in  order  to  render  the  oflBcer  v.  Wood,  57  App,  Div.  23,  67  N.  Y. 

liable    (Pinnin  v.  Malloy,   33   N.   Y.  Supp.  1046),  and  for  convenience  of 

Super.  Ct.  382),  but  notice  must  be  proof,  it  will  be  best  to  give  it  in 
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FORM  No.  896. 

AflMAvit  to  obUiB  order  to  ahow  canie  why  attachment  ahovld  not  be 

vacated.61 

[Title  of  court  and  action.'] 
[Venue.'] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  defendant  herein; 

n.  That  a  warrant  of  attachment  against  the  property  of  said 
defendant  was  issued  herein  on  and  about  the         day  of  , 

19     ,  under  which  the  sheriff  of  the  county  of  ,  has  taken 

possession  of  property  of  the  said  defendant;  that  said  sheriff  is 
now  in  possession  thereunder.  [Show  inconvenience  resulting  to 
defendant,  if  any,  from  seizure  of  property.] 

m.  That  the  defendant  desires  to  make  a  motion  to  vacate 
said  warrant  on  the  papers  on  which  the  same  is  granted,  and  that 
too  much  delay  and  expense  will  be  occasioned  if  a  notice  of  motion 
be  given.  Therefore,  deponent  applies  for  an  order  to  show  cause, 
returnable  the  of  ,  19     . 

IV.  [State  condition  of  cause,  whether  at  issu^,  and  if  not  yet 
tried  the  time  appointed  for  holding  the  next  term  where  the 
action  is  triable.]^ 

V.  No  previous  application  for  such  order  to  show  cause  has 
been  made  to  any  court  or  judge  [except,  etc.    See  Form  817]. 

[Jurat.]  [Signature.] 

FORM  No.  897; 

Order  to  show  canae  on  original  papers,  or  fresh  papers,  or  both,  why  attach- 
ment should  not  be  vacated  or  niodified,e8  or  security  increased.^ 

[Title  of  court  and  action.] 

Upon  the  warrant  of  attachment  granted  herein  on  the 
day  of  ?  19     ,  and  the  papers  upon  which  it  was  granted 

writing,  stating  the  facts  on  which  Smith,  84  App.  Div.  600,  82  N.  Y. 

the  claim  is  founded.  Supp.  082 ;  Sanger  v.  Connor,  95  App. 

A  motion  to  vacate  will  not  lie  on  Div.  621,  88  N.  Y.  Supp.  1054. 

the  ground  that  the  property  levied  63  The  application  may  be  for  all 

on  is  not  subject  to  attachment.    Her-  or  any  of  these  forms  of  relief.  Code 

man  v.  Bailey,  26  Misc.  94,  45  N.  Y.  Civ.  Pro.,  {  682. 

Supp.  88.  As  to  motion  to  reduce  the  amount 

<i  See  paragraph  1,  p.  1242,  supra,  of    the    attachment,    see    Trubee    r. 

« Required  by  Gen.  Rule  37.     An  Alden,  6  Hun,  75;  Sulzbocher  t?.  Caw- 

omiwion  to  comply  with  the  rule  will  thra  ft  Co.,  14  Misc.  645,  36  N.  Y. 

icouire  the  denial  of  the  motion  if  Supp.  8,  aflfd,  148  N.  Y.  755. 

ebjeetion  is  jproperly  raised.    Cole  v.  m  See  pp.  1242,  1243,  as  to  policy  of 
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[if  motion  is  on  fresh  papers,  add  —  the  affidavit  of  ,  a 

copy  of  which  is  hereto  annexed  —  and,  may  add,  the  answai^ 
already  served  herein],  and  on  motion  of  T.  Z.,  attorney  for  de- 
fendant [if  appearing  specially  say  —  appearing  for  the  purposes 
of  this  motion  only  —  or,  attorney  for  M.  N.,  —  naming  third 
person  who  moves]  ; 

Ordered,  that  plaintiff  show  cause  before  me  at  {^or, 

before  this  court  at  a  Special  Term  thereof,  to  be  held  at  ], 

in  ,  on  the  day  of  ,  19     >  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  an  order  should  not  be  granted  vacating  the  said  warrant  of 
attachment  [or,  modifying  said  warrant  of  attachment  — 
stating  in  what  particulars  —  or,  requiring  an  increase 
of  the  security  given  by  the  plaintiff** — or  for  one  or  more 
of  these  forms  of  relief,  together,  or  in  the  altemativeli,  and  award- 
ing such  other  or  further  relief  as  may  be  just^  [and  if  motion 
is,  in  any  part,  on  the  ground  of  irregularity,^  ^dd'ly  such  relief 
being  also  asked  upon  the  following  grounds,  among  others,  in  that 
[here  designate  particulars  complained  off^  see  following  Forms, 
899  to  909],  with  costs  of  this  motion. 

[//  stay  is  granted,  add,]  And  in  the  meantime  and  until  the 


applying  ew  parte,  or  on  motion,  and 
wnether  to  the  court  or  the  judf^e. 

66  The  statute  of  limitations  is  not 
available,  unlees  interposed  by  answer. 
Plimpton  r.  Bigelow,  12  Abb.  N.  G. 
202,  29  Hun,  362;  rev'd  on  other 
grounds,  in  93  N.  Y.  592. 

66  The  amount  of  security  is  discre- 
tionary. Riggs  r.  Cleveland,  etc.,  R. 
R.  Co.,  21  Wkly.  Dig.  46. 

67  If  the  order  stops  here,  a  vacatur 
may  be  granted  for  substantial 
grounds  on  the  papers,  but  not  for 
irregularity.  If  irregularities  are 
specified,  but  this  previous  clause 
omitted,  the  motion  may,  perhaps,  be 
confined  to  the  specified  grounds. 
Therefore,  it  is  well,  in  case  of  irregu- 
larity, to  ask  the  vacatur  generally 
and  to  add  that  such  relief  will  also 
be  asked  upon  specified  grounds. 

68  If  the  motion  is  made  on  the 
ground  that  there  was  no  basis  for 
granting  the  warrant,  this  is  not  an 
irregularity  within  Gen.  Rule  37,  and 
need  not  be  specified.  Andrews  r. 
Schofield,  27  App.  Div.  90,  60  N.  Y. 
Supp.  132,  5  Anno.  Cas.  311.  Sub- 
stantial insufficiency  of  the  affidavits 
is   not   an    irregularity.     Martin    r. 


Aluminum,  etc.,  Co.,  44  App.  Div.  412, 
60  N.  Y.  Supp.  1010;  Norden  v,  Duke, 
106  App.  Div.  514,  94  N.  Y.  Supp. 
878. 

Failure  to  deliver  certified  oopy  of 
warrant,  when  required,  is  a  substan- 
tial defect,  and  need  not  be  ajpecified 
as  an  irregularity.  Weil  r.  Galium, 
76  App.  Div.  439,  78  N.  Y.  Supp.  300. 
Error  m  recital  of  the  cause  of  action, 
in  the  warrant,  a  mere  irr^^arity. 
Railings  t*.  McDonald,  76  App.  Div. 
112,  78  N.  Y.  Supp.  1040.  Or,  of  the 
ground  of  the  attachment.  Ennis  r. 
Untermeyer,  93  App.  Div.  375,  87 
X.  Y.  Supp.  695. 

»  Van  vvickle  r.  Weaver  Coal,  etc., 
Co.,  88  App.  Div.  603,  85  N.  Y.  Supp. 
82;  Kloh  r.  N.  Y.  Fertilizer  Co.,  86 
Hun,  266,  33  N.  Y.  Supp.  348;  Wee- 
hawken  Wharf  Co.  r.  ifnickerbocker 
Coal  Co.,  24  Misc.  683,  53  N.  Y.  Supp. 
982;  First  Nat.  Bank,  r.  Bushwick 
Chem.  Works,  17  Ov.  Pro.  229,  alTd, 
119  N.  Y.  645. 

Volume  I,  p.  122;  Stevens  v.  Mid- 
dleton,  14  \Vkly.  Dig.  126.  The  report 
of  8.  c,  in  26  Hun,  470,  omits  refer- 
ence to  this  point. 
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aiitiy  of  die  opder  upon  the  detenniiiatiaDL  of  this  motion,  let  all 
prooeedings  on  the  part  of  the  plaintiff,  his  attorney  md  the 
sheriff y  his  deputies  and  agents,  be  stayed;  except  to  protect  ihe 
levy  heretofore  made. 

Service  of  a  copy  of  thu  iMndier  oft  9  19     ,  shall  be  suf- 

ficient 

lAuthefiticaiian  as  in  Form  818  of  this  volutne.J 

[_For  special  appearance  where  defendant  moves  and  does  not  ap- 
pear generally,  see  Vohtme  I,  p.  739,  Form  442.] 

FORM  No.  898. 

XMm  of  aotUm  oa  tlw  oxialiua  pApen,  or  f  zMh  papoz%  or  Mh,  to  ^;ooat9  Pr 
modify  tlie  warrantt  or  to  increase  tho  aecnxityy  or  bot)iu70 

[Title  of  court  and  action."] 

Please  take  notice,  that  upon  the  warrant  of  attachment  grafted 
herein  on  the  day  of  9  19     ,  and  the  papers  ui>on 

which  it  was  granted  [and  the  afSdavit  of  ,  a  copy  of 

which  is  hereto  annexed —  and  the  answer  already  served  herein], 
the  undersigned  will  move  the  court,  at  a  Special  Term  to  be 
held  [or  if  warrant  was  granted  by  judge  out  of  court,  may  say, 
will  move  the  Hon.  J.  K.]  at  the  County  Court  House  [or,  city 
hall]  in  ihe  city  of  ,  on  the  day  of  >  19     , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as  eoun- 

sel  can  be  heard,  for  an  order  vacating  the  said  warrant  of  (At- 
tachment {_or,  modifying  said  warrant  of  attachment  —  stating 
in  what  particulars  —  or,  requiring  an  increase  of  the  security 
given  by  the  plaintiff — or  for  one  or  more  of  these  forms  of  relief, 
iogeiker,  or  in  the  aUemaiive]^  and  awarding  such  other  or  further 
relief  as  may  be  just  [and  if  motion  is,  in  any  part,  on  the  ground 
of  irregularity,  add],  such  relief  being  also  asked  upon  the  follow- 
ing grounds,  among  others,  in  that  [here  designate  particulars 
complained  of;  see  following  Forms,  899  to  909,  with  costs  of  this 
motion. 

[Date."]  [Signature  and  office  address  of] 

Attorney  for 
[Address]  To  , 

Plaintiff's  attorney. 

[For  special  appearance,  see  Volume  I,  p.  739,  Form  442.  In 
rases  where  that  is  used,  the  above  signature  should  be  qualified, 
thus:  Attorney  for  Y.  Z.,  for  purposes  of  this  motion  only.] 

70  See  notes  to  last  Form. 

79 
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STATEMENT  OF  GROUNDS  OF  MOTION  TO  VACATE  ATTACHMENT 
SUITABLE  TO  BE  INSERTED  IN  PRECEDING  FORMS  OF  ORDER 
TO  SHOW  CAUSE  OR  NOTICE.TI 

FORM  No.  889. 
Defect  of  affidaTit 

That  the  paper  purporting  to  be  an  affidavit  of  A.  B.  is  defec- 
tive in  form  in  that  [it  has  no  venue]  .''^ 

FORM  No.  900. 
Defect  of  warrant. 

That  said  warrant  does  not  [contain  a  proper  recital  of  the 
ground  of  such  attachment,  nor  of  any  ground  justifying  an  at- 
tachment]. 

FORM  No.  901. 

Defect  of  security.TS 

.  That  said  warrant  is  not  supported  by  any  undertaking  [or, 
that  the  undertaking  given  herein,  is  insufficient  in  amount  — 
or  J  not  acknowledged  by  the  signers  thereof  —  or  the  like], 

FORM  No.  902. 
Variance  as  to  cause  of  action. 

That  said  warrant  was  issued  upon  an  alleged  cause  of  action 

different  from  that  on  which  said  action  was  brought,  as  appears 

by  the  complaint 

FORM  No.  903. 

Connter-claima. 

That  said  affidavits  do  not  show  that  the  plaintiff  is  entitled  to 

recover  the  sum  claimed  over  and  above  all  counterKslaims  known 

to  the  plaintiff. 

FORM  No.  904. 

Disregard  of  rule  No.  25.74 

That,  although  previous  application  had  been  made  for  such 
attachment,  the  fact  was  not  disclosed  in  said  affidavit. 

FORM  No.  905. 
AUegations  on  infonnation.75 

That  said  affidavits  on  which  said  warrant  was  granted  are 
fatally  defective,  in  that  the  material  averments  thereof  are  either 

71  See  notes  to  Form  897.  74  See  volume  I,  p.  116. 

72  See  volume  I,  p.  13,  note  46.  76  See  parapaph  9,  p.  1183,  of  this 
78  See  as  to  general  requisites  of      volume.     This   may   not  be  a   mere 

undertakings,  Vol.  I,  Chapter  I,  Arti-      irregularity,  but  a  substantial  defect, 
cle  XXV,  p.  448,  on  that  subject.  See  notes  to  Form  897. 
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upon  information  claimed  to  have  been  received  by  the  affiants 
without  averring  sufficient  reason  why  the  persons  giving  such  in- 
formation did  not  themselves  make  affidavits  in  respect  thereof, 
or  because  it  is  not  stated  in  said  affidavits  that  the  affiants  be- 
lieved such  information  to  be  true,  or  because  certain  of  the  aver- 
ments are  upon  information  and  belief  without  stating  the  source 
of  such  information,  or  are  mere  conclusions,  or  are  secondary 

evidence. 

FORM  No.  906. 

Defect  of  aerrice  of  siunmonsjo 

That  there  has  been  a  failure  to  serve  the  defendant  either  per- 
sonally, within  or  without  this  State,  or  by  commencing  publi- 
cation ¥dthin  [thirty]  days  after  the  issuing  of  said  warrant." 

FORM  No.  907. 
The  same. 

That  the  alleged  order  for  sen^ice  by  publication  was  not 
founded  upon  a  complaint  duly  verified,  showing  a  sufficient  cause 
of  action  against  the  defendant. 

FORM  No.  908. 
The  same. 

That  there  was  no  proof  by  affidavit  presented  to  the  judge  who 
granted  said  alleged  order  for  service  by  publication  of  the  addi- 
tional facts  required  to  justify  the  granting  thereof. 

FORM  No.  900. 
Omission  to  senre. 

That  no  copy  of  the  affidavit  on  which  the  attachment  was  issued 
was  delivered  to  the  person  from  whose  possession  the  attached 
property  was  taken. 

FORM  No.  910. 
AffidsTit  for  anbaequent  attaching  creditor's  motion  to  vacate  attachment.78 

[Title  of  court  and  action,'] 

[YenueJ] 

H.  P.  M.,  being  duly  sworn,  says,  that  he  is  a  deputy  sheriflP® 
in  the  office  of  the  sheriff  of  the  county  of 

7«  See,  generaUy,  Chapter  V,  Arti-  78  See  p.  1245  of  this  yolume,  para- 
de TV,  of  Vol.  I.  graph  6.     Move  on  the  papers  upon 

77  The  substitnted  seryiee  may  be  which  both  attachments  were  granted, 

made  by  service  without  the  state,  as  well  as  this  affidavit. 

Code  Civ.  Pro.,  (  638;  United  Verde  78  The  affidavit,  if  by  the  attorney, 

Gopper  Co.  «.  TriUe,  20  Abb.  N.  C.  57.  may  be  supported  by  the  return  of  the 
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L  That  on  or  about  tha  of  ,  19    ,  in  llie  above 

entitled  action,  a  warrant  of  attachment  was  duly  issued  to  the 
said  sheriff  whereupon  the  said  sheriff,  acting  hj  deponent,  his 
said  deputy,  duly  deputised  and  authorized  in  that  behalf,  duly 
levied  the  same  on  or  about  the  date  aforesaid,  i]QM>n  certain  per- 
sonal property  of  said  defendant  Idesoribw^  it]. 

II.  That  on  or  about  the  day  of  ,  19  ,  in  an  ac- 
tion in  the  Court  of  ,  brought  to  recover 
dollars,  or  thereabouts,  in  which  G.  P.  H.  was  plaintiff  and  the 
above-named  Y.  Z.  was  defendant,  a  warrant  of  attachment,  a 
copy  of  which  is  hereto  annexed,  mari^ed  Exhibit  D.,  was  duly 
issued  to  the  said  sheriff,  whereupon  the  said  sheriff,  acting  by 
deponent,  his  said  deputy,  duly  authorieed  in  iJiat  behalf,  on  or 
about  the  last-named  date,  and  subsequently  to  the  aforesaid  pre- 
vious levy,  levied  the  same  upon  the  same  property  of  said  de- 
fendant"" 

III.  That  at  the  time  of  the  first  levy  as  aforesaid  the  said 
property  was  taken  into  the  custody  of  said  sheriff,  since  which 
time  it  has  continued  to  be  in  his  custody  and  possession. 

IV.  [If  deponent  has  itie  necessary  knowledge,  add  allegation 
of  the  service  of  the  summons  within  the  thirty  days  in  the  action 
in  which  the  junior  attachment  issued;  otherwise  annex  attomey*s 
affidavit  showing  the  fact?^] 

V.  [If  application  is  ex  parte,  slate  as  to  previous  applicati-on; 
see  Form  817.      //  an  order  to  show  cause  is  ashed,  state  as  to 

BherHI  and  ceitHloate  that  the  prop-  admitted  the  making  of  suiA   lev^r* 

erty  is  the  same.    Wh^e  the  affidarit  but  was  unwilUog  to  make  an  aA- 

made  by  the  attorney,  averred  that  davit,  and  no  positive  refusal  was  al- 

the  sheriff  levied  upon  property  under  leged  and  no  fact  stated  bv  the  deputy 

the  attachment  without  disclosing  the  sheriff  in  making  the  alleged  admis- 

attomey's  means  of  knowledge,  or  the  sion  was  put  before  the  court.    Knud- 

time  when  or  the  property  upon  which  son  v.  Matuska  Fum.  Co.,  1  How.  Pr. 

the  pretended  levy  was  made  —  held  (N.     S.)     152,    7     Civ.     Pro.     Rep. 

insufficient  proof  of  such  a  lien  as  (Browne)  86.    Irregularity  cannot  be 

would  give  the  moving  party  a  right  relied  on  as  the  ground  of  the  motion, 

to  vacate.     Hodgman  t?.  Barker,  128  Van  Camp  v,  Searle,  147  N.  Y.   150, 

K  Y.  eoi ;  Tim  r.  Smith,  93  N.  Y.  2  Anno.  Caa.  351. 

87,  aff'g  65  How.  Pr.   199,  13  Abb.  80  A  valid  levy  upon  the  same  prop- 

N.  C.  31 ;  Davis  V.  Brooks,  14  Wkly.  erty  must  be  shown.  Sill  Stove  Works 

Dig.  454  (statement  of  acquisition  of  v.  Scott,  62  App.  Div.  566,  71  N.  Y. 

lien,  on  information  and  belief).  Supp.   181;   Buitis  v.  DickiasDn,  81 

So  also  of  an  affidavit  made  by  the  Hun,  343,  30  N.  Y.  Supp.  886. 

maauiglng  ^erk  of  the  junior  ered-  si  Cremens  v.  SastlaJEe  Woolen  Co., 

itors'  attorney,  on  information  and  7  App.  Div.  609,  41  N.  Y.  Svpp.  902; 

belief,  and  stating  that  the  deputy  Ladenbniig  17.  Com.  Bank,  2  App.  Div. 

sheriff  who  made  the  subsequent  levy  477,  37  N.  Y.  Supp.  1085. 
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previous  application,  and  aho  the  condition  of  the  cause  and  the 
necessity  for  an  order  to  show  eaiwe,  as  in  Form  SI* J. 

[Juraf}  \_8ignaturc.'\ 

FORM  No.  Oil. 

AfidATit  for  AH  auifnoe^s  motion  to  TAcate  attacbmeiit/Bt 

[Title  of  court  and  action.'] 
[Venue.] 
G.  C.  H.,  being  duly  sworn,  gays : 

On  the  day  of  ,  19    ,  the  dfifendant  F.  W.  duly 

exeeBtod  and  delivered  to  me  an  assignment  in  writing,  wbaieby 
he  aaaigned  to  me  all  his  individual  property  in  trust  to  take 
possession  of  the  property  and  convert  it  into  money,  and  after 
paying  the  expenses  of  the  trust,  to  pay  first  the  individual  in- 
debtedneM  of  said  W.  to  his  individual  creditors,  if  sufficient 
should  be  realized  for  that  purpose  and  if  not,  to  apply  the  prop- 
er^ ratably  to  such  payment,  and  if  any  surplus  remained  after 
paying  sudi  individual  indebtedness,  to  apply  the  same  to  the 
payment  of  the  partnership  indebtedness  of  said  W.  as  a  mem- 
ber of  the  firm  of  Q.  &  W.,  without  any  preferences  to  any  of  the 
creditors,  either  individual  or  partnership.  I  thereupon  duly 
accepted  and  assented  to  such  assignment,  and  such  assent  duly 
appeared  in  writing  in  such  assignment;  the  said  assignnuent 
was  on  said  duly  subscribed  abd  ac^owledged  by  said 

W.  and  by  myself,  and  recorded  in  the  offices  of  the  county 
derk  and  of  the  register  of  county,  where  said  W.  re- 

sided, and  also  of  county,  where  said  W.  carried  on 

his  business  at  the  date  thereof.  I  have  since  acted  and  am 
now  acting  as  assignee  for  the  benefit  of  the  creditors  of  said 
F.  W.  under  such  assignment,  and  as  such  have  an  interest  in 
his  property  which  has  been  attached  in  this  action,  which  in- 
terest was  acquired  after  said  property  was  so  attached,  and  on 
,  as  aforesaid. 

[//  application  is  ex  parte,  state  as  to  previous  application.  See 
Form  817.  If  an  order  to  show  cause  is  asked,  state  as  to  previ- 
om  application,  and  also  the  condition  of  the  cause  and  the  neces- 
iity  of  an  order  to  show  cause,  as  in  Form  816.] 

[Jurat.]  [Signature.] 

^  From  Morine  Xat.  Bank  «.  Ward,  See  p.   1245,  pangraph  6  at  this 

35  Hun.  395,  where  an  order  denying      Tohuaa, 
tk  motion  was  reversed. 
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FORM  No.  912. 

AffidaTit  on  motion  to  racato  attachment  by  one  claiming  nndor  a  tranif er 
from  defendant  anbaeqnent  to  attachment's 

ITitle  of  court  and  action.'] 
IVenue.] 
M.  N.,  being  duly  sworn,  says: 

I.  That  on  or  about  the  day  of  9  ^^  »  the  above- 
named  defendant  Y.  Z.  executed  and  delivered  to  deponent,  for 
a  valuable  consideration,  a  deed  of  conveyance  of  the  following 
'described  premises  [description'].  And  that  said  deed  was  duly 
recorded  in  the  office  of  the  clerk  [raster]  of  the  county  of 

,  on  the  day  of  ,  19     ,  in  book  ,  p. 

of  Conveyances. 

II.  That  on  the  day  of  ,  19  ,  a  warrant  of  at- 
tachment was  granted  in  this  action  by  Hon.  J.  K.,  one  of  the 
justices  of  this  court  [or^  county  judge  of  county],  and 
notice  of  attachment  was  filed  in  this  court  against  the  real  prop- 
erty of  the  above-named  defendant  Y.  Z.,  and  among  other 
property  levied  upon  under  said  attachment^  were  the  premises 
above  described. 

[III.  That  a  judgment  was  entered  in  said  action,  as  depon- 
ent is  informed  and  believes,  on  the  day  of  ,  19  , 
against  the  said  defendant  for  the  sum  of  dollars,  but 
that  no  part  of  the  said  attached  property  has  been  applied  to 
the  payment  of  the  judgment  recovered  in  said  action,  and  said 
jud^ent  remains  unpaid  [stale  source  of  information]^  and  said 
attachment  remains  in  force,  and  is  claimed  by  plaintiff  to  be  a 
lien  on  said  premises.] 

IV.  That  at  the  time  of  the  execution  and  delivery  of  said 
deed  of  conveyance  to  deponent,  said  attachment  had  been  levied 
upon  said  pieces  and  parcels  of  land,  but  deponent  had  no  knowl- 
edge of  the  fact 

V.  That  said  conveyance  was  before  any  judgment  had  been 
entered  in  the  above  action. 

83  Adapted  from  the  case  of  TroVs         See  p.   1245,  paragraph  6  of  this 
Printing,  etc.,  Co.  v.  Hart,  85  N.  Y.      volume. 
500,    where    the    affidavit    was    sus- 
tained. 
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VI.  That  deponent  is  the  sole  owner  of  said  premises,  and  has 
been  since  the  said  day  of 

[//  there  has  been  delay  in  moving,  add  excuse,  as  fhw:] 

VII.  That  the  reason  why  the  motion  was  not  made  sooner 
18  that  the  defendant  Y.  Z.  told  deponent  from  time  to  time  since 
he  learned  said  property  had  been  levied  npon,  that  the  plain- 
tiff had  agreed  to  lease  it  from  said  attachment  and  would  do 
so,  and  deponent  believed  that  it  would  be  done^  without  obliging 
him  to  resort  to  a  motion  to  have  it  done. 

Vm.  That  a  notice  of  the  said  attachment,  for  the  sum  of 
dollars,  with  a  description  of  said  premises,  was  on  the 
day  of  last,  filed  in  the  office  of  the  clerk  of  the 

county  of 

[//  application  is  ex  parte,  state  as  to  previous  application;  see 
Form  817.  //  an  order  to  show  cause  is  asked,  state  as  to  previous 
application  and  also  the  condition  of  the  cause  and  the  neces- 
sity for  an  order  to  show  cause,  as  in  Form  816.] 

[Jurat.}  [Signature.  ] 

FORM  No.  013. 
AiBdavit  to  vacate  attachment  on  the  around  ol  nneipixed  cxedits* 

[Title  of  court  and  action.} 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says: 

L  I  am  the  person  named  as  defendant  herein,  and  reside  at 
,  in  [New  Jersey]. 

IL  I  formerly  carried  on  business  as  a  manufacturer  of  shoes 
at  No.  street,  city,  where  on  last 

I  had  a  large  quantity  of  property. 

III.  On  that  day  I  made  a  general  assignmait  for  the  benefit 
of  my  creditors,  without  preferences,  and  delivered  that  property 
to  my  assignee,  and  left  it  in  his  possession. 

IV.  I  am  informed  and  believe  that  on  the  sheriff 
of  the  county  of                 seized  that  property  under  the  warrant 

M  From  an  unreported  case.    Plain-  ful  efficacy  in  New  York.    The  court 

tiff  may  meet  thia  by  showing  fraud,  will  not  consider  the  merits  of  the 

See  p.   1243.  action  upon  a  motion  to  vacate.    See 

Siieh  an  affidaTit  as  this  is  of  doubt-  p.   124d,  supra,  par.  7. 
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of  attedimeiit  istuod  herein,  and  has  held  poaseflgion  of  it  erer 
since. 

V.  I  am  iBforma^  AAd  believe  that  this  action  ia  brought  to 
recover  the  aum  of  dollars  upon  my  alleged  breach  of 
contract  to  pay  the  purchase  price  of  merchandise  sold  and  de- 
livered by  plaintiffs  as  partners  under  the  fbm  name  of  F.  B. 
&  Co.,  to  me  on  and  between  and  in  the  present 
year. 

VI.  The  last  mentioned  snm  is  the  aggregate  very  nearly  of 
invoices  of  merchandise  bought  by  me  of  F.  B.  &  Co., 

on  and  between  the  date  last  mentioned,  each  on  a  credit  of 
months  from  the  date  of  invoice;  and  at  the  date  the 
warrant  of  attachment  issued  in  this  action,  the  credit  upon  only 
four  of  such  invoices,  and  to  the  sum  of  dollars,  had  ex- 

pired, and  the  credit  on  of  such  invoices,  aggregating 

dollars,  had  not  expired. 

VII.  The  following  schedule  is  a  correct  statement  of  the  in- 
voices bought  by  me  upon  credit  as  aforesaid,  and  shows  truly  the 
date  when  each  was  bought,  the  amount  of  each  and  the  date 
when  each  was  and  is  payable.  It  is  compiled  from  my  books 
and  from  the  bills  rendered  me  by  the  plaintiffs.  [Add 
8chedule.'\ 

VIII.  The  last  eight  of  such  invoices,  amounting  in  the  ag- 
gregate to  dollars,  are  not  yet  due.  I  annex  to  this  affi- 
davit the  original  invoices  and  statement  received  from  the  plain- 
tiffs by  me,  marked  reapeotively  A,  B,  C  and  D,  showing  the 
terms  of  credit  to  have  been  months  on  each  of  the  last 
aforesaid  invoices. 

IX.  I  am  advised  and  believe  that  as  to  dollars  of  the 
claim  herein  there  had  been  no  breach  of  contract  when  this  ac- 
tion was  commenced,  and  that  as  to  dollars  thereof  there  has 
been  no  breach  jet 

X.  The  summons  in  this  action  has  not  been  personally  served 
upon  me  within  the  State  of  New  York,  and  I  have  not  ap- 
peared in  this  action.  I  appear  now  for  the  sole  and  special 
purpose  only  of  moving  to  vacate  [reduce]  the  attachment  herein, 
and  not  otherwise. 

[If  order  to  show  cause  is  asked^  state  as  to  previous  applica- 
tion, and  the  necessity  of  the  order,  as  in  Form  816]. 

[Jurat.']  [Signature  A 
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VORM  Ho.  914. 
Order  vacating  attaclimeiit.86 

[Caption  and  recitals,  according  to  the  case,  as  in  Form  819  or 
820  of  this  volume.  For  a  variety  of  recitals,  often  import- 
ant on  these  motions,  see  Volume  I,  Form  101,  p.  259,  etc.] 

Obbsbed,  that  the  attachment  granted  herein  on  the 
day  of  »  19     y  against  the  property  of  the  defendant 

f  be  and  the  same  is  hereby  vacated  with  ten  dollars  coats 
to  tlie  defendant  on  the  ground  that  [specifying  ground']. 

[Where  plaintiff  is  allowed  to  retain  attachment  on  giving 
further  security,  may  add:]  unless  within  [three]  days  after  the 
entry  and  service  of  this  order  the  plaintiff  files  and  serves  a 
further  undertaking  in  addition  to  that  heretofore  given  herein, 
to  answer  to  the  defendant  in  the  sum  of  dollars  for  all 

damages  which  have  resulted  or  may  result  from  said  warrant  of 
attachment  and  the  levy  thereof  upon  defendant's  property,  the 
sureties  upon  said  undertaking  to  justify  upon  notice  if  excepted 
to,  and  pays  $10  costs  of  this  motion. 

[Where  collections,  etc.,  have  been  mMe,  may  add:]  Oedebed, 
also,  that  any  and  all  proceeds  of  sales  and  moneys  by  said  sher* 
iff  collected,  and  all  the  property  attached  remaining  in  his  hands, 
be  delivered  and  paid  by  him  to  the  defendant  or  his  agent,  and 
released  from  the  attachment. 

[Where  stay  is  ordered  on  condition,  state  it,  for  instance 
thus.^]  Obdebed,  fubtheb,  that  pending  the  hearing  and  de- 
cision of  an  appeal  from  this  order,  all  proceedings  of  the  defend- 
ants, their  servants  and  agents,  with  reference  to  the  property 

»Tbe  entry  of  ao  order  Taeating^  plications  (unless  perhaps  it  may  be 

tlie  attachment  does  not  annul   the  that  the  notice  of  motion  or  order  to 

warrant    (Code    Civ.    Pro.,    §    3343,  show  cause,  by  specifying  only  a  dif- 

subd.  12),  and  a  stay  pending  appeal  ferent  ground,  might  preclude  this), 

mav  properly  be  granted.    I^den  v.  and   that  exercise   of   discretion   in- 

Duke,  47  lifisc.  473.  eludes  as  a  general  rule  the  sufficiency 

MSee  last  thirteen  Forms;  and  vol-  of  the  proofs.    Thorington  v.  Merrick, 

mne  I,  p.  220.  101  N.  T.  5;  Bate  v.  McDowell,  07 

An  order  yacating  the  warrant,  if  N.  Y.  (54<J;  Tracy  r.  First  JNat.  Bank, 

it  does  not  state  the  ground,  may  be  37  N.  Y.  523. 

tufltained  on  any  lesal  ground  appear-  Nor  will  the  appellate  court  look 

ing  in  the  ease.     Pomeroy  v.  Moss,  into  the  opinion  of  the  court  below  to 

15  Wkly.  Dig.  25.  supply  such   omission  in  the  order. 

If  the  order  yacating  does  not  state  Brooks  r.  Mexican,  etc.,  Construction 

the  ground.  It  will  be  presumed  in  the  Co.,  03  K.  Y.  647. 

appellate  court  that  the  motion  was  ST  For  other  conditions,  see  Tolume 

granted,  in  the  exercise  of  the  discre-  I,  Forms  116,  119. 
tion  which  the  eourt  has  on  such  ap- 


1258  Abbott's  practice  and  fobmb. 

on  which  said  attachment  has  been  levied,  be  and  the  same  hereby 
are  stayed,  on  condition: 

First,  that  the  plaintiff  forthwith  file  and  serve  his  notice  of 
said  appeal,  and  place  the  same  upon  the  calendar  of  the 
term  of  the  Appellate  Division  of  this  court 

Second,  that  within  [eight]  days  from  the  entry  hereof  the 
plaintiff  file  and  serve  an  undertaking  in  the  sum  of  dol- 

lars, with  two  sufficient  sureties,  to  the  effect  that  if  this  order, 
or  any  part  thereof,  is  affirmed  on  appeal,  or  if  said  appeal  is 
dismissed,  the  appellant  will  pay  on  demand  the  sum  recovered 
or  directed  to  be  paid  by  the  order,  or  the  part  thereof  as  to  which 
it  is  affirmed,  and  also  any  and  all  damages  that  may  result  to 
defendants  from  said  stay  of  proceedings,  not  exceeding  said  sum 
of  dollars,  the  sureties  on  said  undertaking  to  justify  ac- 

cording to  law,  if  excepted  to ;  and  it  is  further 

Obdebed,  that  upon  the  failure  or  omission  of  the  plaintiff  to 
perform  any  of  the  above  mentioned  conditions,  the  stay  herein 
shall  fall  and  this  order  shall  become  absolute;  and  it  is  further 

Obdebed,  that  the  plaintiff  pay  defendant  ten  dollars,  costs  of 
this  motion.* 

[AutherUication  as  in  Form  818  of  this  volume.] 

FORM  No.  915. 

Notice  of  motion  to  ditdurge  attachment,  as  to  all  or  part  of  tlia  property^ 

on  giying  iecttrity.90 

[Title  of  court  and  action.] 

Please  take  notice,^  that  on  [describing  papers,  if  any]^  I  shall 
move  this  court  at  a  Special  Term  to  be  held  at  the  City  Hall  [or, 
the  County  Court  House],  in  ,  on  the  day  of 

8S  See  volume  I,  p.  250,  Form  101.  The  motion  may  be  made  any  time 

so  Notice    of    this    motion    is    not  before  final  judgment.     N.   Y.   Code 

essential,  unless  directed  by  the  court  Civ.  Pro.,  |  687 ;   Spencer  r.  Rogers 

or    judge    (N.    Y.    Code    Civ.    Pro.,  Loco.  Works,  13  Abb.  Pr.  180;  Zerega 

I  696),  except  that,  if  the  application  v,  Benoist,  7  Robt.  19d,  33  How.  Pr. 

is  made  only  in  behalf  of  some  of  the  129;  Wright  v.  Rowland,  36  How.  Pr. 

defendants  where   there   are  two  or  248,  and  see  reversal  of  8.  c.  in  4 

more,  then,  under  |  689,  at  least  two  Abb.  Ct.  App.  Dec.  649,  652. 

days'  notice  of  the  application,  with  ooif  the  defendant  moves  and  has 

a  copy  of  the  affidavit  relied  on,  must  not  already  appear^,  add  notice  of 

be  served  upon  the  plaintiff's  attorney,  appearance   as   in    Forms   437,    439, 

Such  a  motion  concedes  the  validity  volume  I,  pp.  736-738. 
of  the  levy.    Jones  v.  Gould,  114  App. 
Div.  120. 
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y  19     y  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard  [or,  shall  move  before  Hon. 
J.  K, —  naming  judge  who  gnmted  the  warrant  —  at  his  cham- 
bers, in  the  city  of  ,  on  the  day  of  >  19  i 
in  the  noon],  for  an  order  that  the  attachment  granted  in 
this  action,  and  dated  the  day  of  ,  be  discharged 
as  to  all  the  property  attached  [or,  if  the  relief  is  sought  only 
as  to  a  part,  specify  the  part],^*  on  giving  due  security. 

[DaieJ]  [Signature  and  office  address  of'\y 

[Address  <o].  Attorney  for  [defendant  W.  X.]. 

PlaintifPs  attorney. 

FOSM  No.  916. 
UadertakiBg  to  obtain  diacliarge  of  property  attadied. 

[TUle  of  court  and  action.'\ 

Whereas,  on  the  day  of  19     ,  a  warrant  of  attach- 

ment was  issued  in  the  above  action  to  the  sheriff  of  the  county 
of  [against  the  property  of  the  defendant]  ;  and  the  above- 

named  having  appeared  in  the  action,  and  now  apply- 

ing [or,  being  about  to  apply]  to  the  judge  who  granted  the  war- 
rant [or,  to  the  above-mentioned  court],  for  an  order  to  discharge 
the  same  [as  to  a  part  of  the  property  attached^]  : 

Now,  THEBEFOBE,  we,  M.  N.  of  No.         ,  street,  in 

the  city  of  ,  and  county  of  ,  and  0.  P.,  of  No. 

,  street,  in  said  city,  do  hereby  jointly  and  severally 

undertake,  pursuant  to  the  statute:  that  said  will,  on 

demand,  pay  to  the  above-named  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  against  the  defendant  in  this 
action  [or,  if  the  undertaking  is  given  by  one  of  several  defend- 
ants, say:  which  may  be  recovered  against  any  of  the  defendants 
in  this  action  —  or,  if  proof  of  separate  property  has  been  made, 
say:  which  may  be  recovered  in  this  action  against  the  said  — 
name,  of  applicant  —  either  alone  or  jointly  with  any  other  de- 
fendants], not  exceeding  the  sum  of  [at  least  equal  to  the  plain- 

M  The  defendant  has  a  right  under  92  One  undertaking  will  not  sufBoe 

Code   C!t.   Pro.,  to   obtain   the   dis-  to  discharge  attachments  in  two  dif- 

diarge  of  the  attachment  as  to  a  por-  ferent  actions.     Walton  v.  Daly,   17 

tion   of   the   property  on  giving  se-  Hun,  601;   2  N.  Y.  Code  Civ.  Pro., 

curitr.     See  Trow  Printing,  etc.,  Co.  |  688;  Waeber  t>.  Talbot,  81  Hun,  596, 

V,  Hart.  9  Daly,  413,  aff'd,  86  N.  Y.  31  N.  Y.  Supp.  37. 
500.  1  Civ.  Pro.  Rep.  240. 
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tiffs  demand,  or  at  the  defendant's  option,  the  appraised  value 
of  the  property  atiaekedf*]  doUai^  with  interest.^ 

IDale.']  [Signatures.] 

{Acknowledgment  or  proof,  as  in  Form  822 ;  Affidavits  of  suf- 
ficiency, as  in  Form  823 ;  and  Approval,  as  in  Form  824.] 

[File  undertaking  with  clerk  of  the  court,  and  serve  copy  with 
notice  of  filing.  See  Form  825.  Justification  in  case  of  excep- 
tion, as  by  hail  upon  arrest.    N.  Y.  Code  Civ.  Pro.,  §  690.] 

POHM  No.  917. 
Order  diacharginc  attached  property  on  iecnrity  Mag  civeiLW 

{Name  of]  Court  [or,  if  court  order]  At  a  Special  Term  [etc., 

as  in  Form  820  of  this  volume], 
[Title  of  acti<m.] 

The  defendant  [name,  if  only  one  of  several]y  having  appeared 
in  this  action,  and  having  given  sufficient  security  for  the  plain- 
tiffs demand  [or  otherwise  indicate  nature  or  object  of  the  se- 
curity, and,  if  application  is  by  one  of  several  defendants,  mak- 
ing proof  of  separate  property,  say,  and  said  having 
made  proof  by  affidavit  to  the  satisfaction  of  the  court' — or, 
the  undersigned -7- that  the  property  with  respect  to  which  the 
application  is  made,  belongs  to  him  separately] : 

Okdeeed,  that  the  attachment  granted  by  [me]  against  the  prop- 
erty of  the  above-named  T.  Z.  on  the  day  of  , 
19  ,  be  and  the  same  is  hereby  discharged  as  to  the  whole**  of 
said  property  [or  if  as  to  part  only,  specify  which  part]^  and  that 
the  sheriff  deliver  the  property  so  attached  and  remaining  in  his 
hands,  as  required  by  law.^ 

[Date  and  signature  of  judge  with  initials  of  title.] 
[Or,  if  court  order]  Enter:  [signature  by  initials  of  name  and 
titU.] 

otThe  sureties'   liability  is  meas-  dertaking.    Sooysmith  v.  Am.  Surety 

ured  by  the  value  of  the  attached  Co.,  28  App.  DIt.  346,  61  N.  Y.  Supp. 

proper^,  not  the  amount  of  plain-  313. 

tiff's  Judgment.    Bruck  v.  Peiner,  26  95  From  Ellsworth  v.  Scott,  3  Abb. 

Miac.    724,    66    N.    Y.    Supp.    1026.  N.  C.  9. 

Plaintiff  is  not  concluded  by  the  ap-  MThe  order  should  state  whether 

praised  value.     Eisenbud  v.  Gellert,  the  dischaige  applies  to  the  whole  or 

26  Misc.  367,  66  N.  Y.  Supp.  062.  a  part  only;  and  if  the  latter,  what 

Of  course  the  sureties  cannot  ques-  part.      Ellsworth   r.    Scott,    3    Abb. 

tion  the  validity  of  the  levy.    Eisen-  K.  C.  9,  which  see,  for  the  practice  in 

bud  t;.  Gellert,  8upra.  obtaining  a  discharge. 

M  Interest  runs  from  day  of  recov-  ar  As  a  general  rule,  it  is  even  lose 

ery  of  judgment,  not  from  date  of  un-  necessary  now  than  it  was  before  the 


PBoviaiasfA]:.  bbmedixs. —  vin.  attachment.        1261 

FORM  No.  918. 

Afltevit  t»  novt  to  diidiftrgo  attachacnt  upon  intemt  of  a  oopactiitr  im 

lofiaMo  pMp«rty>6 

[TiUs  of  emui  and  action.'] 

[Venue.] 

M.  N.,  being  duly  sworn,  says : 

L  That  the  above-named  defendant  Y.  Z.  and  this  depon^at, 
are  and  have  been,  at  all  times  hereinafter  mentioned,  partners 
oomponng  &e  firm  of  Y.  Z.  &  Co.,  in  the  business  of  , 

at  JS'o.  ,  street,  in  the  city  of  ,  county  of 

,  in  this  State,  where  they  have  [briefly  describing  prop- 
eHy\j  belonging  to  them  in  equal  shares  [or  otherwise  —  here 
slate  distincth/  the  relative  interests  of  the  partners  so  as  to 
Aaw  the  value  of  the  defendant's  interest]. 

11.  That  this  action  is  brought  against  deponent's  said  part- 
ner,  oa  a  cause  of  action  against  him  alone,  and  this  deponait  has 
not  been  made  a  defendant  therein ;  and  is  not,  nor  is  he  alleged 
to  be,  liable  in  any  way  thereon. 

IIL     That  on  the  day  of  ,  19     ,  a  warrant  of 

attachment,  granted  herein,  against  the  property  of  said  Y.  Z., 
was  levied  by  the  sheriff  of  the  county  of  ,  upon  the 

interest  of  the  said  defendant  Y.  Z.  in  the  aforesaid  goods  and 
chattels,  and  the  said  sheriff  has  [here  state  facts  as  to  levy  and 
possession.] 

IV.  That  \here  state  the  condition  of  cause,  showing  that]  final 
judgment  has  not  yet  been  entered  in  the  action. 

V.  [Here  may  allege  any  ground  besides  copartnership  inter- 
est, which  may  be  relied  on  as  impeaching  the  attachment.] 

VI.  [May  also  allege  facts  tending  to  fix  value;  or  determining 
the  sufficiency  of  sureties  offered.] 

[If  application  is  ex  parte,  state  as  to  previous  application; 

mm  oode,  to  iaaort  direotiom  as  to  MPor  notice,  see   Form  No.  915. 

the  manner  of  the  re'ddivery;   and  Aii|>lication  is  to  be  made  to  the  judge 

unless  such  directions  are  called  for  who  granted  the  warrant  or  to  the 

by  special  circumstances,  it  is  best  to  court.    N.  Y.  Code  Civ.  Pro.,  |  693. 

omit  them.    /d.  The  object  of  this  remedy  is  to  re- 

The    therilTs    fees    and    poundage  Here  against  the   rule   in   Smith   t\ 

must  be  paid  before  defendaat  is  en-  Qrser,  42  N.  Y.   132,  affg  43  Barb, 

titled  to  the  return.    Lawlor  v.  Mag-  187;  Goll  t?.  Hinton.  8  Abb.  Pr.  120. 

nolta  MeUl  Co.,  2  App.  Div.  552,  38  See  also  Staats  v.  Bristow,  73  N.  Y. 

K.  Y.  Suop.  36,  3  Anno.  Oas.   100;  264. 
V.  Ooiild,  114  App.  DiT.  120. 
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see  Form  817.  //  an  order  to  show  cause  is  asked,  slate  as  to 
previous  application,  and  also  the  condition  of  the  cause  and  neces- 
sity of  order  to  show  cause,  as  in  Form  816.] 

[Jurat.  ]  ISignature.  J 

FOSM  No.  919. 

Undertaking  on  application  to  diacbarge  intereat  in  paitneriliip  goods  and 
chattela  from  attachment 

[Title  of  court  and  action.'] 

M.  N.,  of  ,  now  applying,  or  being  about  to  apply  for 

an  order  tliat  the  attachment  heretofore  issued  in  this  action  to 
the  sheriff  of  the  county  of  ,  against  the  property  of/ the 

defendant  Y.  Z.,  be  discharged  as  to  the  interest  of  said  Y.  Z. 
in  the  goods  and  chattels  of  the  finn  of  M.  N.  and  Y.  Z. : 

Now,  TiiEKEFORE,  wc  [naming  at  least  two  sureties,  with  their 
residences;  see  Volume  I,  p.  455],  do  hereby  jointly  and  severally 
undertake  ,  pursuant  to  the  statute,  that  we  will  pay  to  the 
sheriff  of  the  county  of  ,  on  demand,  the  amount  of  any 

judgment  which  may  be  recovered  against  said  defendant  Y.  Z., 
herein,  or  which  may  be  recovered  against  him  in  any  other  ac- 
tion wherein  said  [naming  the  applicant  copartner']  is  not  a  de- 
fendant [or,  are  not  defendants],  and  wherein  a  warrant  of  at- 
tachment or  an  execution  may  come  to  the  hands  of  the  said 
sheriff  of  the  county  of  ,  at  any  time  before  the  afore- 

said warrant  of  attachment  is  vacated  or  annulled,  not  exceeding 
the  sum  of  dollars  [which  must  not  he  less  than  the  valu£ 

of  the  defendant's  interest  in  the  partnership  goods  or  chattels 
seized. 

[Date.]  [Signature.] 

[Achnowledgment  or  proof  as  in  Form  822 ;  Affidavits  of  suf- 
ficiency  as  in  Form  823.  Order  fixing  amount  and  approving 
undertaking,  as  in  Form  824.] 

[The  order  of  discharge  .may  he  easily  adapted  from  Form 

917.] 

FORM  No.  920. 

Affidavit  to  move  to  diacharge  attachment  as  to  non-leviable  property  bdong- 
ing  to  defendant  and  his  copartner.^ 

[As  in  Form  918  to  the  *.] 

II.  That  said  firm,  since  the  said  day,  has,  from  time  to 
time,  for  the  account  of  its  numerous  customers  and  dealers  in 

WThis,  with  the  affidavit  in  cor-  Ct.   224.     Compare   Smith  r.  Orser, 

Toboration,  were  sustained  by  Barry  42  N.  Y.  132,  aff*j?  43  Barb.  187,  and 

V.  Fisher,  8  Abb.  Pr.  (N.  S.)  369;  to  N.  Y.  Code  Civ.  Pro.,  |  693. 
effect,  Weston  t?.  Conant,  1  City 
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,  caused  stocks,  bonds  and  gold  to  be  bought  and  sold 
in  New  York,  through  H.  &  Co.,  brokers  in  New  York,  and  cor- 
respondents of  said  firm  of  W.,  F.  &  S.,  and  that  margins  and 
moneys  derived  from  and  furnished  by  the  customers  and  dealers 
of  said  firm  in  ,  from  time  to  time,  since  said  day,  have 

been  forwarded  to  and  remitted  to  said  firm  of  H.  &  Co.,  to  serve 
88  moneys  and  margins  in  their  hands  on  account  of  the  transac- 
tions entered  into  by  them,  for  the  account  of  the  said  firm,  acting 
as  brokers  for  dealers. 

III.  That  all  the  moneys,  funds,  credits  and  property  of  said 
firm  of  W.,  F.  &  S.  standing  to  their  credit  with,  or  held  by  said 
firm  of  II.  &  Co.,  were  remitted  by  said  firm  of  W.,  F.  &  S., 
since  this  deponent  became  a  member  of  said  firm,  and  are  ap- 
plicable and  should  be  applied  in  settlement  of  the  affairs  and 
liabilities  of  said  firm  as  at  present  constituted,  and  that  the 
rights  and  interests  of  its  creditors  and  this  deponent  may  be  and 
are  seriously  injured  by  the  attempt  to  attach  the  funds  and 
property  standing  to  the  credit  of  the  present  firm  on  account 
of  [designating  the  alleged  cause  of  action  against  the  old  firm]^ 
and  which  took  place,  if  ever,  several  months  before  deponent 
became  a  member  of  said  firm,  and  that  the  undertaking  given 
on  the  issuing  of  this  attachment  herein  is  utterly  inadequate. 

[//  application  is  ex  parte,  state  as  to  previous  application; 
see  Form  817.  //  an  order  to  show  cause  is  asked,  state  as  to 
previous  application  and  also  the  condition  of  the  cause,  and 
the  necessity  of  an  order  to  show  cause,  as  in  Form  816.] 

\Jurai.']  ISignature.] 

FORM  No.  921. 

Affidavit  in  corroboration  by  the  fond  holder. 

[Title  of  court  and  action.'] 
[Venue.] 
C.  H.,  of  y  being  duly  sworn,  says : 

I.  That  he  is  a  member  of  the  firm  of  H.  &  Co.,  upon  whom 
an  attachment  in  this  action  has  been  served,  and  that  upon  the 
day  of  ,  19     >  his  said  firm  of  H.  &  Co.  duly  made 

and  delivered  to  the  sheriff  of  the  [city  and]  county  of  , 

a  certificate,  of  which  a  copy  is  hereunto  annexed,  marked  "  B," 
which  certificate  was  accompanied  by  an  account  or  statement 
of  the  stock  and  gold  which  the  deponent's  said  firm  was  carry- 
ing for  the  firm  of  W.,  F.  &  S.,  of 
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II.  That  all  moiieTS  and  other  property  in  the  hands  of  de- 
ponent's firm,  and  belonging  to  ^  said  firm  of  W.,  F.  &  &, 
have  been  so  reoeived  from  the  new  firm  since  the  daj  of 

f  19  I  and  are  held  bj  deponent's  firm  as  margins  on 
account  of  transactions,  for  said  laiatrmentioned  firm,  which  is 
composed  of  the  defendants  in  this  action  and  W,  W.  B.,  which 
was  formed  on  the  said  daj,  and  of  which  deponent's  fixtn  then 
had  notice. 

IIL  That  deponent's  firm  has  no  moneys  or  properly  belong- 
ing to  the  firm  of  W.,  F.  &  S.,  as  the  said  last-mentioned  firm 
was  constituted  prior  to  said  day. 

IV.  Deponent  further  says,  that  the  attachment  operatea  very  in- 
juriously upon  the  interests  of  deponent's  said  firm,  and  of  the 
said  W.  W.  R.,  and  of  the  presmit  firm  of  which  he  is  a  meonber, 
and  of  his  and  their  correspondents  and  agents. 

[Jurat.]  [Sigmdure.} 

FORM  No.  9M. 
Order  diacbaxfing  attaduneiit  as  to  partaenhip  fiuid.1 
{Caption  as  in  Form  819  or  820  of  this  volume.'^ 

On  reading  [if  not  already  filed,  add:  and  filing]  tiie  affidarit 
on  which  the  attachment  in  this  acti<m  was  granted^  verified  by 
A.  B.,  on  the  day  of  »  19    ,  and  the  atteehment 

and  notices  thereof,  served  by  the  sheriff  on  Messrs.  H.  k  Co.» 
the  affidavits  of  W.  W.  R.  [etc.],  verified  [etc.],  the  certificates 
made  and  delivered  to  the  sheriff  by  H.  &  Co.,  and  the  order  to 
show  cause  heretofore  granted  on  the  day  of  ?  19     , 

and  proof  of  due  service  thereof  [and  an  undertaking  given  on 
the  part  of  W.,  F.  k  B.,  datfed  the  day  of  ,  19     ], 

and  after  hearing  F.  M.,  in  support  of  said  order  to  show  oause 
[appearing  specially  on  behalf  of  the  above-named  ,  for 

the  purpose  of  the  motion  only],  and  A.  T.,  in  opposition;  and 
due  deliberation  being  had : 

Obdersd,^  that  the  execution  of  the  attachment,  and  the  ser- 
vice of  tiie  notices  by  the  sheriff  of  the  city  and  county  of  , 
of  the  attachment  issued  herein  on  H.  &  Co.,  be  and  tlie  same 
are  hereby  declared  inffectual  for  the  purpose  of  attaching  llie 
funds,  balances  and  property  in  their  hands  standing  to  the  credit, 

iFrom  Banj  o.  Fisher  (oSom).         only  i^hen   tbe  «rigiasl   leiy   wis 
2  This    paragraph    is    appropriate     iegal.  * 
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or  held  for  the  account,  of  the  present  firm  of  W.,  F.  &  S.,  com- 
posed of  the  defendants  and  W.  W.  R 

And  it  is  fubtheb  obdebed,  that  the  funds,  balances,  and 
property  with  said  H.  &  Co.,  so  standing  to  the  credit  of,  or 
held  for  the  account  of,  the  said  present  firm  of  W.,  F.  &  S.,  at 
the  time  of  the  issuing  of  the  said  attachment,  and  at  all  times 
subeequent  thereto,  be,  and  the  same  are  hereby  released  and 
discharged  from  the  effect  and  operation  of  said  attachment.^ 

lAuiheniication  as  in  Form  818.] 

FORM  No  923. 
AffidaTit  to  mora  to  vacate  notice  of  attachment  on  xeal  proporty.4 

[Title  of  court  and  action.'] 
[Venue.'] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  defendant  in  the  above-entitled  action  [or  other- 
wise glate  his  relation  to  the  cavse.] 

II.  That  on  or  about  the  day  of  ,  19  ,  an  at- 
tachment against  said  defendant's  property  was  issued  herein, 
and  delivered  to  the  sheriff  of  the  county  of  ,  and  that 
the  same  was  levied  or  claimed  to  have  been  levied  upon  the 
premises  of  this  defendant  at 

m.  That  on  the  day  of  ,  19     ,  a  notice  of  said 

attachment  with  a  description  of  the  real  property  so  claimed 
to  have  been  levied  upon  was  filed  with  the  clerk  of  said  county, 
a  copy  of  which  is  hereto  annexed. 

IV.  That  thereafter,  by  an  order  of  the  judge  who  granted 

said  warrant,  dated  [or,  of  this  court,  entered]  on  or  about  the 

day  of  >  19     >  said  attachment  was  vacated  [or,  was 

SSee   EUsworth  r.    Scott,   3   Abb.  Jaifray  i^.  Brown,  17  nun,  575,  that 

N.  C.  9.  the  affidavit  must  show  a  valid  at- 

4  Under  N.  Y.  Code  Civ.  Pro.,  I  711,  tachment;    but   the   court   have    un- 

application  must  be  made  to  the  court  doubtedly  power  to  cancel  a  notice 

"  upon  such  notice  as  it  deems  iust.*'  which  is  void.    See  Vol.  I,  p.  247. 

Hence  it  is  best  to  take  an  order  to  Where    plaintiff   has    recovered    a 

show  cause  or  a  direction  on  the  no-  nominal  verdict,  from  which  he  has 

tioe  of  motion  that  service  in  a  speci-  appealed,  ffiving  security,  the  notice 

ifed  manner  or  time  shall  be  sufficient,  will   not   be   cancelled.     McKean   v. 

To    entitle    the    applicant   to    the  Nat.   Life  Assoc.,  24  Misc.   511,  53 

erder  at  matter  of  right,  it  is  held  in  N.  Y.  Supp.  080. 

80 
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discharged  as  to  the  said  real  property  —  or,  as  to  the  portion  of 
said  real  property  known  and  described  as  follows  —  description 
—  ax^d  if  the  order  thus  referred  to  has  not  been  served  on  all  of 
(he  parties  to  whom  notice  of  this  motion  is  to  he  given,  add: 
a  copy  of  which  order  is  hereto  annexed], 

V.  [May  add  any  allegation  showing  prejudice  to  defendant 
hy  the  outstandng  notice.^ 

[If  application  is  ex  parte,  state  as  to  previous  application,  see 
Form  817;  supra;  if  an  order  to  show  cause  is  asked,  state  as  to 
previous  applicaiion,  and  also  the  condition  of  the  cause,  and  the 
necessity  of  an  order  to  show  cause,  as  in  Form  816.] 

[Jurat.li  [Signature.^ 

FORM  No.  924. 

Order  caaceUing  notice  of  pendency  of  action  and  attachment  of  real  property. 

[As  in  Form  525,  p.  896  of  Volume  /.] 

FORM  No.  085. 
Notice  of  motion  to  tax  •heriff's  feet  on  attachmeatg 

[Title  of  court  and  action.^ 

Please  take  notice,  that  the  annexed  bill  will  be  presented 
for  taxation  before  the  Hon.  [name  of  judge  who  granted  the 
warranty  y  at  court  chambers,  on  the  day  of  , 

19     ,  at  o^clock  in  the  noon,  at  which  place  you  are 

notified  to  be  present,  and  that  affidavits,  of  which  copies  are 
hereto  annexed,  will  be  read  on  behalf  of  the  sheriflF. 

[Date.']  [Signature  of] 

SheriflF. 
[Address]  To  , 

Attorney  for  [the  party  liable  for  the  payment]. 

FORM  No.  086. 
Order  taxing  sheriff's  fees  on  attachment^ 

[Title  of  court  and  Siction.] 

An  attachment  having  been  issued  in  the  above  entitled  ac- 
tion on  the  day  of  >  19     ,  directed  to  M.  N.,  then 

B  Under  N.  Y.  Code  av.  Pro.,  I  3307,  See  Woodruff  <?.  Imperial  Fire  Ins. 

subd.  2;  this  motion  may,  by  virtue  Co.,  W)  N.  Y.  622,  624,  aff'g  27  Hun, 

of  I  26,  in  the  city  of  JNew  York,  be  229,   where   this   and   the   following 

made  before  any  judge  of  the  court.  Form  was  sustained. 

Hall  t7.  U.  S.  Reflector  Co.,  31  Hun,  «  See  note  to  last  Form. 
600;    aff'd,   without   opinion,    in   09 
N.  Y.  634. 
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flheri£f  of  the  county  of  ,  commanding  him  to  attach  and 

safely  keep  the  property  of  the  defendant  within  his  county,  or 
so  much  thereof  as  should  he  sufficient  to  satisfy  the  demand 
of  the  plaintiff  of  dollars,  with  interest,  and  the  said  Inam- 

ing  «fcen/f],  having  applied  for  the  adjustment  and  allowance 
of  his  compensation  and  fees  on  said  attachment, 

Xow,  on  reading  and  filing  the  affidavits  of  J.  McK.  and  A. 
E.  W.,  and  after  hearing  A.  T.,  of  counsel  for  the  plaintiff, 
in  opposition  to  said  M.  N.'s  claim  as  sheriff  as  aforesaid,  and  H. 
T.y  of  counsel  for  said  sheriff, 

I  do  hereby  settle,  adjust  and  allow^  the  compensation  and  fees 
of  said  M.  N.,  as  sheriff  of  the  [city  and]  county  of  , 

at  the  sum  of  dollars^  [and  may  add,  which  sum  is  made 

up  of  the  following  items,  which  are  hereby  allowed  [inserHruf 
sckedule'\y  which  I  hereby  certify  and  allow  as  reasonable  and 
proper  for  his  trouble  and  expenses,  and  all  his  services  in  the 
premises. 

[Dofe.]  ^Signature  of  judge,  with  initials  of  fo'fle.] 


TTiie  most  that  the  judge  can  do, 
is  to  adjust  the  fees;  an  order  for 
their  pajrment  is  improper.  HaU  v, 
U.  S.  Reflector  Co.,  31  Hun,  009; 
aCd,  without  opinion,  in  99  N.  Y. 
634.  See,  however,  under  statute  ap- 
plicable to  New  York  county.  Tribune 
Assoc  V,  Eisner,  etc.,  Co,,  49  App. 
Div.  141,  03  N.  Y.  8upp.  94. 

•  As  to  what  fees  the  sheriff  can 
allow  the  auctioneer  for  selling,  see 
Griffin  V.  Helmbold,  72  N.  Y.  437. 


As  to  poundage,  and  when  allow* 
able,  see  Jones  r.  Gould,  114  App. 
Div.  120;  Lawlor  v.  Magnolia  Metai 
Co.,  2  App.  Div.  552,  38  N.  Y.  Supp. 
36;  Treadwell  v.  Mead  Mfg.  Co..  75 
App.  Div.  478,  78  N.  Y.  Supp.  283; 
Esselstyn  v,  U.  S.  &  G.  Co.,  82  App. 
Div.  474,  81  N.  Y.  Supp.  632;  O'Brien 
I'.  Nat.  Conduit,  etc.,  Co.,  43  Misc. 
327,  87  N.  Y.  Supp.  131. 
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ARTICLE  IX. 
Abbbst. 


fiBOnON       I.  OBTAININO  ABSB8T. 

n.  Vacating  obdbb;  dischabgikg  fbom 

8ECUBITT. 
III.   SUBBENDXB,  KXONBEATION,  ET€. 


ABBI8T;    AND    MODIITINO 


SECTION   I. 


obtaining  abbbst. 


1.  The    remedy;    and   power   of 

court. 

2.  The   cauae   of  a'Ttion;    allegations 

extrinsic. 

3.  Waiver   by   joining  inappropriate 

cauae  of  action. 

4.  The  practice. 

£.  Time  for  applying. 

5.  Prudential  rulee  for  drawing  ar- 

rest  papers. 
7.  Several  and  separate  fraud,  etc. 

!Fobu8. 
I.  Actions  othbb  than  bbplevin. 
(927)  Affidavit  to  obtain  order  of 
arrest   except    in   replevin. 
General  horm. 
{928-943.   Statement  of  cause  of  ac- 
tion afid  ground  of  arrest  auitahle 
to  insert  in  the  foregoing  Form,] 
<(928)  Personal  injury;  assault. 
<929)  Cruelty  (in  action  for  limited 
divorce). 
Injury   to   real    property   by 
withholding  possession. 

(931)  Injury  to  personal  property; 

by  embezzlement. 

(932)  Another  Form. 

(933)  CV)nverBion. 

(934)  Breach  of  promise  to  marry. 
<935)  Fraud;  in  obtaining  advances. 
<936)  Deceit;     th*>ough    mercantile 

agency. 

<937)  Replevin. 

<938)  Fiduciary    capacity;     money 
received   in    trust,    to    pay 
over. 
The    same;    money    received 
by  a  collecting  agent. 

4940)  The  same;  proceeds  of  prop- 
erty sold  on  commission. 


the         (941)  The  same;  in  action  on  a  for- 


<930) 


eign  judgment. 

( 942 )  Fraud  in  contracting  the  debt. 

(943)  Absconding,  or  intent  to  de- 

fraud creditors  by  transfer 
or  secreting  property. 

(944)  Undertaking  on   arrest    (ex- 

cept in  replevin). 

(945)  Order   (bv  judge)    for  arrest 

(for  all  cases  except  re- 
plevin and  ne  eaeat). 

(946)  Alias  order  of  arrest. 

Ne  exeat, 

(947)  Affidavit  to  obtain  order  of 

arrest  by  reason  of  appre- 
hended evasion  of  the  juris- 
diction.    {Ne  exeat.) 

(948)  Order  of  arrest;  by  the  court. 

(Ne  exeat,) 

II.  Rbplevin. 

(949)  Affidavit  to  obtain  order  of 

arrest  on  replevin  for  goods 
fraudulently  disposed  of 
with  intent  to  deprive  plain- 
tiff thereof. 

(950)  Affidavit    accompanving    the 

foregoing  to  inability  to 
replevy. 

(951)  Return  by  sheriff  that  goods 

were  concealed,  etc. 

(952)  Order  of  arrest  in  replevin. 

III.  AXENDINO  complaint. 

(953)  Affidavit  to  obtain  order  to 

amend  complaint  so  as  to 
support  arrest:  see  Form 
927. 

(954)  Order  to  amend  complaint  so 

as  to  support  arrest. 
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1.  The  remedy;  and  power  of  the  court.']  — ^What  has  been  said 
nnder  the  head  of  Attachmsnt  (pp.  1178,  1179)  in  respect  to 
the  nature  of  the  remedy  and  the  power  of  the  court,  applies 
equally  to  Ahbest. 

2.  The  cause  of  action;  allegations  extrinsic.^ — In  addition 
to  what  is  there  said  respecting  the  cause  of  action,  it  should  be 
observed  that  the  New  York  statute  as  amended  in  1886,  the 
better  to  protect  personal  liberty,  requires  that  the  ground  of 
arrest  in  a  civil  action  be  now  always  made  one  of  the  issues 
upon  the  trial  of  the  action,®  with  the  single  exception  of  appre- 
hended evasion  of  the  jurisdiction  in  a  case  in  which  such  evasion 
mi^t  defeat  a  remedy  in  contempt  (formerly  ground  for  ne 
^xeerf).  The  requirement  only  applies  to  a  trial,  not  to  a  judg^ 
inent  taken  upon  default.*^ 

An  action  against  a  joint  debtor,  not  served  in  a  previous  action 
in  which  jndpnent  was  recovered  on  service  of  his  co-debtor,  is 
regarded  as  an  action  on  the  original  contract  for  the  purpose  of 
obtaining  an  arrest." 

In  an  action  upon  contract,  the  complaint  need  not,  in  averring 

•  Since  this  amendment  of  N.  Y.  Code  C!y.  Pro.,  8  549,  in  1886,  uniting  in 
one  section,  nnder  the  heading  of  cases  "  when  the  right  to  arrest  depends  on 
the  nature  of  the  action,"  actions  on  contract  and  actions  for  tort,  with  a 
requirement  that  the  facts  constituting  the  ground  of  arrest  in  actions  on 
contract  (which  were  formerly  regarded  as  extrinsic  to  the  action)  must  be 
alleged  in  the  complaint  and  proved  upon  the  trial, —  it  has  been  thought  that 
the  ground  of  arrest  is  always  involved  in  or  necessarily  commingled  with 
the  cause  of  action,  and  can  no  longer  be  regarded  as  extrinsic  to  the  cause  of 
action,  with  the  single  exception  mentioned  in  the  text. 

But  it  should  be  observed  that  the  statute  even  as  thus  amended  authorizes 
arrest  "  in  an  action  upon  contract "  ( §  649,  subd.  4) ;  the  action  is  still  to  be 
regarded  as  upon  contract,  notwithstanding  the  necessary  alle^ifations  either  of 
frand  in  contracting  the  debt,  or  of  intent  to  defraud  creditors.  It  is  not 
necessary  that  any  damage  should  be  claimed,  as  the  result  of  the  fraud. 
Roboken  Beef  Co.  r.  Loeffel,  23  Abb.  N.  C.  93,  4  X.  Y.  Supp.  798,  16  Civ. 
Pro.  Rep.  394. 

It  was  said  in  McGuire  r.  Bauscher,  62  App.  Div.  276,  65  N.  Y.  Supp.  382, 
that  the  court  might  disregard  the  allegations  of  fraud  as  surplusage  and 
allow  plaintiff  to  recover  without  proof  thereof,  where  no  arrest  has  been 
made  and  no  right  to  arrest  asserted.  It  is  doubted,  however,  whether  the 
allegations  may  be  disregarded,  for  the  command  of  the  statute  is  to  the  con- 
trary; but  there  seems  to  be  no  ground  for  denying  to  the  court  power  to 
iirike  out  the  allegations  of  fraud,  inserted  merely  to  secure  this  remedy, 
when  plaintiff  had  either  not  obtained  the  order  or  had  been  unable  to 
aeente  it. 

10  8.  8.  Richmond  Hill  v,  Seager,  31  App.  Div.  288,  62  N.  Y.  Supp.  985. 

"  N.  Y.  Code  Civ.  Pro.,  f  1940. 

Where  defendant  defaults  in  pleading,  plaintiff  may  take  judgment  without 
tppUcation  to  the  court,  in  a  proper  case,  even  though  the  judgment  may  be 
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ihat  the  defendant  was  guilty  of  a  fraud  in  incurring  the  liability, 
allege  the  facts  as  in  an  action  based  upon  fraud  and  deoeit^^ 
altlH^ugh  a  mere  averment  in  the  words  of  the  code  section  is  in- 
sufficient.** 

3.  Waiver  hy  jaimng  inappropriate  cause  of  action.]  —  The 
ri^t  to  arrest  upon  any  cause  of  action  is  waived  if  plaintiff 
joinS)  in  the  same  complaint,  a  cause  of  action  in  respect  to 
which  the  defendant  is  not  liable  to  arrest.** 

4.  The  practice.']  — Application  is  made  ex  parte;  and  under 
the  New  York  statute,  it  must  be  made  to  a  judge  of  the  court  in 
which  the  action  is  brou^t,  or  to  any  county  judge  ;*^  except 
that, 

1.  In  quo  warranto  an  order  to  arrest  an  usurper  who  has  ob- 
tained fees  or  emoluments,  may  be  made  by  "  the  court  or  a 
judge;""  and, 

2.  In  a  case  for  specific  relief,  an  order  to  arrest  on  the  ground 
of  apprehended  evasion  of  jurisdiction,  which  might  defeat  the 
remedy,  may  be  granted  only  by  the  court.*^ 

It  must  be  made  on  affidavit,*^  and  as  a  matter  of  precaution, 
a  complaint  should  also  be  presented;  but  the  better  opinion  is 
that  the  presentation  of  the  complaint  is  not  essential,**  except 

enforced  by  execution  against  the  person.  8.  S.  Richmond  Hill  v,  Seager,  31 
App.  Div.  288,  52  N.  Y.  Supp.  986. 

The  fraud,  if  alleged  to  be  in  the  making  of  the  contract,  must  not,  in  case 
of  an  executory  contract,  be  in  the  way  it  has  been  performed.  Mooney  r. 
La  Follette,  21  App.  Div.  510,  48  N.  Y.  Supp.  460  (sale  of  first  mortgage  bonds 
for  future  delivery,  and  fraud  in  delivering  second  mortgage  bonds). 

i2Elwell  V.  Russell,  29  App.  Div.  436,  51  N.  Y.  Supp.  964.  (Sufficient  if 
the  complaint  alleges  that  the  representation  was  false  and  was  fraudulently 
made  for  the  purpose  of  obtaining  the  property  from  plaintiff.) 

13  Harrisburg,  etc.,  Co.  t\  Welsh.  26  App.  Div.  515,  50  N.  Y.  Supp.  299. 

14  Madge  v.  Puig,  71  N.  Y.  608;  Am.  Un.  Tel.  Co.  r.  Middletown,  80  id.  408; 
Knight  V,  Abell,  48  Hun,  605;  McDonald  v.  Convis,  13  N.  Y.  Supp.  82. 

Held  otherwise  of  a  recovery  of  part  of  an  entire  claim.  Fitch  v,  McMahon, 
103  N.  Y.  690,  3  N.  Y.  State  Rep.  147. 

in  The  rule  as  to  ordinary  ex  parte  applications,  is  different.  Volume  1, 
p.  99. 

ION.  Y.  Code  Civ.  Pro.,  S  1949.  As  to  what  judge  in  such  case,  compare 
/(/..  n  1949,  561,  note  42,  Vol.  I,  p.  99. 

17  /(/.,  $  551. 

i8  7cf.,  S  557. 

19  See  S  558.  The  contrary  has  been  held  in  some  cases  of  minor  authority; 
but  even  if  these  cases  were  sound,  the  power  of  amendment  ought  to  cure  the 
defect  in  any  case  where  there  is  substantial  reason  for  not  presenting  the 
complaint. 
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wken  application  for  the  ord^r  id  made  under  §  649,  subd.  4,  in 
which  case  a  complaint  is  eSBential.*^ 

If  a  complaint  is  presented  it  must  contain  the  allegations  re- 
quired by  the  statute,^^  and  set  forth  a  cause  of  action.^  But  it 
is  not  necessary  that  it  expressly  aver  that  defendant  received  the 
money  or  property  in  a  fiduciary  capacity,  if  facts  are  disclosed 
which  show  it^^  and  if  an  amended  complaint  has  been  served 
that  only  can  be  considered  upon  the  hearing  of  a  motion  to 
vacate.** 

If  the  complaint  be  verified,  it  may  be  used  as  an  affidavit  for 
the  purpose  of  the  application." 

Inasmuch  as  it  is  not  the  function  of  a  complaint  to  state  evi- 
dence, the  proof  furnished  by  the  complaint  alone  is  rarely  suf- 
ficient** 

5.  Time  for  applying.']  —  The  application  may  be  made  at 
die  very  commencement  of  the  action,  and  for  this  purpose  the 
issue  of  a  summons  is  sufficient." 

It  is  not  too  late  at  any  time  before  final  judgment;  nor  even 
after  final  judgment  in  a  case  of  apprehended  evasion  of  the 
jurisdiction,  to  defeat  specific  relief  (ne  exeat).  In  any  case 
the  order  may  be  made  after  verdict^  or  decision.^     And  it  may 

»Eiigelhart  Ck>.  v.  Benjamin,  2  App.  Div.  01,  37  N.  T.  Supp.  531.  Compare, 
however,  New  Haven  Web  Co.  v.  Ferris,  125  N.  Y.  384  (where  the  precise 
point,  however,  is  not  discussed),  and  Lewis  v.  Pollack,  85  App.  Div.  577,  83 
N.  Y.  Supp.  287  (where  the  action  was  probably  for  fraud  and  deceit). 

»  Hough  V.  Folmsbee,  59  Hun,  148,  13  N.  Y.  Supp.  221,  20  Civ.  Pro.  Rep. 
Ill  (warrant  vacated  because  complaint  in  replevin  failed  to  allege  that 
sheriff  could  not  find  the  chattel). 

a  Saratoga  Gas,  etc.,  Co.  t\  Hazard,  55  Hun,  251,  7  N.  Y.  Supp.  844,  aff'd, 
121  N.  Y.  677  (defects  in  the  complaint  cannot  be  supplied  by  affidavits,  for 
the  purpose  of  enabling  it  to  state  a  cause  of  action) ;  Barnes  v.  Ooss,  08  App. 
Div.  1,  M  N.  Y.  Supp.  140. 

M  Moffatt  <?.  Fulton,  132  N.  Y.  507,  28  Abb.  N.  C.  260,  22  Civ.  Pro.  Rep.  126. 

«4  Lewis  t.  Pollack,  85  App.  Div.  577,  83  N.  Y.  Supp.  287. 

»N.  Y.  Code  Civ.  Pro.,  |  3343,  subd.  11. 

So  held  even  before  the  present  statute.  Palmer  r.  Hussey,  59  N.  Y.  647. 
And  when  the  order  could  not  be  procured  on  the  pleadings,  an  affidavit  was 
necessarv.  Corwin  v.  Freeland,  6  N.  Y.  560;  s.  p.,  McOilveir  r.  Morehead, 
2  Cal.  607. 

M  A  general  allegation  of  damage,  sufficient  in  the  complaint,  is  insufficient 
to  produce  to  the  court  reasonable  proof  of  the  fact.  Barnes  v.  Ooss,  98  App. 
Div.  1,  90  N.  Y.  Supp.  140;  Hubbard  <?.  Richardson,  31  App.  Div.  620,  52  N.  Y. 
Snpp.  35 :  Morton  r.  Chesley,  3  App.  Div.  446,  38  N.  Y.  Supp.  262.  See  also 
People  V.  Snaith,  57  Hun,  332,  10  N.  Y.  Supp.  689. 

w  N.  Y.  Code  Civ.  Pro.,  f  558. 

2SDanenbaum  r.  Mandelbaum,  16  Wkly.  Dig.  502. 

» Humphrey  c.  Hayes,  94  N.  Y.  594. 
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be  made  even  after  judgment  onoe  entered  has  been  opened  and 
allowed  to  stand  as  security  pending  another  trial.^  Stay  of  pro- 
ceedings for  the  purpose  of  making  a  case  does  not  prevent  the 
application.'^ 

6.  Prudential  rules  for  drawing  arrest  papers.]  —  The  rule 
stated  on  pages  II8I-II849  in  respect  to  the  allegations  in  the 
complaint  and  affidavit  for  the  purpose  of  obtaining  an  attach- 
menty  need  not  be  repeated,  but  apply  with  enhanced  strictness  to 
arrest.**  It  is  always  better  to  apply  upon  a  sworn  complaint, 
and  to  support  all  the  allegations,  whether  relating  to  the  cause  of 
action  or  to  the  ground  of  arrest,  by  evidence  in  some  detail,  and 
positively  sworn  to  so  far  as  practicable." 

Particular  care  should  be  taken  to  state  the  defendant's  name 
correctly ."*  But  fictitious  names  or  descriptions  may  be  used 
when  necessary  on  the  same  grounds  on  which  they  are  allowed 
in  the  summons."^ 

7.  Several  and  separate  fraud,  etc.]  —  The  master's  respon- 
sibility for  the  tort  of  his  servant  makes  him  liable  to  the  rem- 
edies afforded  to  the  injured  party,  including  imprisonment'* 
But  there  has  seemed  to  have  been  a  distinction  created  when 
the  liability  of  one  held  per  infortunam  is  based  upon  fraudulent 
representations  of  an  associate  or  agent. 

The  fraud,  which  is  a  ground  of  arrest  is  actual  fraud.     A 

MMott  V.  Union  Bank,  38  N.  Y.  18. 

81  LapeouB  v.  Hart,  9  How.  Pr.  541. 

32  For  instances  where  allegations  in  affidaTits  were  rejected  under  appli'm- 
tion  of  the  rules  stated  under  attachment,  see  Bomstein  r.  Harding,  16  N.  Y. 
Supp.  91;  Finlav  «?.  De  Castrorerde,  68  Hun,  69,  22  N.  Y.  Supp.  716;  Marlcey 
1?.  Diamond,  1  Misc.  97,  20  N.  Y.  Supp.  847;  Rolker  v.  Gonzalez,  25  App.  Div. 
96,  48  N.  Y.  Supp.  1015,  5  Anno.  Cas.  217;  Burns  v,  Boland,  70  App.  Div.  555, 
75  N.  Y.  Supp.  700;  Price  r.  Levy,  93  App.  Div.  274,  87  N.  Y.  Supp.  740. 

83  See  paragraph  4,  9upra, 

34  Formerly  it  was  held  that  an  arrest  of  a  person  by  a  wrong  name  could 
not  be  justified,  though  he  was  the  person  intended,  unless  he  were  as  well 
known  by  one  name  as  the  other.  Griswold  v,  Sedgwick,  6  Cow.  456,  1  Wend. 
126;  Mead  t\  Haws,  7  Cow.  332;  Holley  v.  Mix,  3  Wend.  350;  Scott  v.  Ely, 
4  id.  555;  Gurnsey  r.  Lovell,  9  id.  319. 

•  But  since  the  Code  it  is  not  necessary  that  the  name  of  the  party  to  be 
arrested  should  be  stated,  if  unknown ;  he  may  he  designated  as  the  real  de- 
fendant in  the  suit  or  proceeding,  and  whose  name  is  not  known;  or  by  any 
name.    Pindar  v.  Black,  4  How.  Pr.  95. 

86  See  volume  I,  chap.  IV,  art.  I. 

86  See  Ossman  r.  Crowley,  101  App.  Div.  597,  92  N.  Y.  Supp.  29;  Davids  v, 
Brooklyn  Heights  R.  R.  Co.,  104  App.  Div.  23,  93  N.  Y.  Supp.  285. 
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oonstractive  fraud,  or  fraud  in  legal  effect  merely,  is  not 
enough-" 

Hence  a  principal  sued  on  a  contract  ivhich  his  agents  made 
by  means  of  fraud,  or  a  husband  sued  on  one  so  made  by  his 
wif  e,^  is  not  liable  to  arrest  unless  it  appears  that  he  sanctioned 
the  fraud. 

So  the  liability  of  each  of  several  co-partners  to  arrest  depends 
on  his  own  fault.  Though  the  cause  of  action  be  joint,  the 
ground  of  arrest  for  fraud  in  incurring  the  liability  or  in  dis- 
posing of  property  is  several ;  and  while  both  partners  are  liable 
to  judgment  for  ^e  debt,  one  who  is  alone  chargeable  with  false 
representations  in  contracting  it,  or  fraud  on  creditors  in  en- 
deavoring to  evade  paying  it,  is  alone  liable  to  an  order  of 
arrest.** 

Indirect  sanction  may,  however,  be  enou^,  as  where  the  agent 
used  false  representations  which  he  had  heard  the  principal  use 
in  another  transaction/^  or  where  the  principal,  with  knowledge 
of  the  fraud  appropriated  the  fruits  of  it.  But  mere  partici- 
pation in  the  fruits  of  the  fraud  by  a  principal**  or  partner** 
ignorant  of  the  wrong,  does  not  render  him  liable  to  arrest  in 
an  action  on  the  contract;  to  arrest  such  an  one,  there  should  be 
an  action  for  a  tort,  after  demand  or  notice,  or  whatever  step  may 
be  necessary  to  put  him  in  the  wrong. 

S7  Matter  of  Holdforth,  1  Cal.  438.  Thus  a  debtor  who  makes  an  assign- 
ment which,  without  any  actual  fraudulent  intent  on  his  part,  is  constructively 
fraudulent  by  reason  of  illegal  provisions,  is  not  thereby  rendered  liable  to 
arrest.  Same  principle,  Mann  v.  Chrestopulos,  87  App.  Div.  222,  84  N.  Y. 
Snpp.  372. 

ss  Hathaway  v.  Johnson,  55  N.  Y.  03;  s.  p.,  Claflin  v,  Frank,  8  Abb.  Pr.  412; 
Tracy  r.  Veeder,  35  How.  Pr.  209,  215;  Ellison  t?.  Hance,  44  App.  Div.  296, 
eO  N.  Y.  Supp.  705. 

99  Stewart  V,  Strasburger,  7  Hun,  337  (holding  husband  liable  to  arrest  for 
fraudulent  purchase  by  wife,  it  appearing  that  the  goods  were  bought  in  hH 
name  and  by  his  authority,  and  that  he  had  the  benefit  of  them;  an  order 
vacating  his  arrest  was  therefore  reversed ) . 

40Witmark  v.  Herman,  44  N.  Y.  Super.  Ct.  144  (holding  false  representa- 
tions as  to  the  responsibility  of  a  firm,  made  with  intent  to  defraud,  good 
grounds  of  arrest  of  the  partner  making  them). 

Bacon  v.  Kendall,  49  N.  Y.  Super.  Ct.  123  (holding  partners  innocent  of 
the  fraudulent  representations,  not  liable  to  arrest). 

Hanorer  Vulcanite  Co,  v.  Nathanson,  38  Hun,  488  (holding  one  partner 
liable  to  arrest,  in  action  on  firm  debt,  where  he  withdrew  and  converted 
assets  after  injunction). 

Contra,  Matter  of  Benson,  11  Wkly.  Dig.  394,  60  How.  Pr.  314. 

The  principle  stated  in  the  text  is  the  now  generally  accepted  rule,  though 
many  earlier  cases  do  not  make  the  distinction. 

41  Smith  V.  Frank,  2  Robt.  626. 

4S  Hathaway  r.  Johnson,  65  N.  Y.  93. 

«3  Hitchoock  V.  Peterson,  14  Hun,  389. 
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FORM  No.  987. 
AfSdAvit  to  obtain  order  of  Arrest  except  ia  reptovin^Qeiieral  Form. 
[Title  of  court  and  acti4m.'] 
[Venue,'] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  [or,  one  of  the  plaintiffs]  above 
named  [if  partners,  may  add,  who  at  all  the  times  hereinafter 
mentioned  were  and  still  are  copartners  under  the  firm  name  of 

,  carrying  on  business  in  ]  [or  othertvise  identify 

deponent,  and  state  his  relation  to  the  case'].^ 

[In  case  of  action  on  contract,  state  cause  of  a^stion,  as  thus:'} 

II.  That  Y.  Z.,  the  above-named  defendant^  is  justly  and  truly 
indebted  to  said  plaintiff  in  the  sum  of  dollars,  as  appears 
by  the  complaint  herein,  verified  on  the  day  of  , 
19  [and  if  cmy  of  its  allegations  material  to  the  appliecUion 
are,  not  positive,  add:  all  of  the  allegations  of  which  [except, 
etc.]  are  true  to  deponent's  knowledge;  continue  with  a  state- 
ment of  the  evidence,  and  if  any  part  depends  upon  a  writing 
annex  a  copy;  or,  annex  corroborating  affidavits,  which  furnish 
evidence  of  the  facts  alleged;  and  add  facts  establishing  amount 
of  damage,  if  unliquidated.*^  See  paragraphs  4  and  6,  pp.  1271, 
1272,   and  Forms  928,  942,  943  (below)]. 

[Or,  when  the  action  is  for  tort,  state  cause  of  action,  as  (hus:] 

II.  That  on  or  about  the  day  of  >  19     ,  Y.  Z., 

the  above-named  defendant,  assaulted  and  beat  said  plaintiff,  as 
appears  by  the  complaint  herein  [referring  to  it  and  corroborating 
it  as  above;  and  submit  or  annex  affidavits  which  furnish  evi- 
dence of  the  facts  as  alleged  and  show  malice,  intent,  want  of 
probable  cause  or  the  lihe;^  also,  submit  evidence  showing  the 
amount  of  damage  suffered.*''     See  Forms  928-941,  post.] 

44  A  foreign  corporation  plaintiff  47  See  paragraphs  4  and  6,  pp.  1271, 
need  not  show  that  it  has  obtained  1272,  «t«|n'a,  and  notes  thereto.  A  gen- 
authority  to  do  business  in  the  State,  eral  allegation  of  damage  does  not 
Parmele  Co.  v.  Haas,  171  N.  Y.  579.  furnish  any  proof  thereof.     Hubbard 

45  If  only  nominal  damages  are  v.  Richardson,  31  App.  JUiv.  520,  52 
shown,  no  warrant  should  be  granted.  N.  Y.  Supp.  35.  Nor  an  allegation 
Morton  t?.  Chesley,  3  App.  Div.  446,  of  the  worth  of  property  without  de- 
38  N.  Y.  Supp.  252.  The  allegation  scription  of  its  kind  and  condition, 
in  the  complaint  of  value  or  damage  Barnes  r.  Gobs,  98  App.  IMy.  1,  90 
is  insufficient  as  proof.    Id,  N.  Y.  Supp.  140. 

46  Grimes  v.  Davison,  2  Abb.  N.  C. 
457;  Diad  v.  Shibley,  49  Misc.  315. 
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[In  an  action  of  either  class:']  III.  That  the  above-entitled 
action  is  about  to  be  commenced  for  said  cause  [or  may  say,  upon 
said  contract  —  or,  for  said  tort  —  or,  to  recover  possession  of  said 
goods],  and  the  annexed  [or,  accompanying]  summons  therein 
has  been  issued  [or  otherwise  state  the  condition  of  the  cause.] 

IV*   \_If  the  complaint  has  already  been  served  and  does  not 
contain  the  allegations  of  the  ground  of  arrest  required  by  N.  Y. 
Code  Civ.  Pro.,  §  549,  say:]  That  the  summons  and  complaint  in 
this  action  were  filed  [or,  served  —  or  both]  on  or  about  the 
day  of  9  19     9  a^d  that  annexed  hereto  is  a  copy  of  the 

amended    complaint    verified    the  day    of  ,    19    ^ 

which  plaintiff  desires  to  file  and  serve,  so  as  to  conform  to  the 
allegations  in  respect  to  the  ground  of  arrest  required  by  law** 
[and  may  add,  if  desired,  facts  excusing  delay.] 

V.  [State  in  detail  any  facts  extrinsic  to  the  cause  of  action 
and  not  already  stated,  necessary  to  bring  the  case  within  one  of 
the  classes  in  which  the  statute  allows  the  arrest;^  and  if  any 
allegation  involves  intent  to  defraud,^  state  facts  evidencing  it. 
See  Forms  928  to  943  (below).] 

VI.  [Whether  suing  on  contract  or  for  tort,  may  state  any 
circumstances  tending  to  show  necessity  of  bail  or  proper  amount, 
as  thus:  That  the  defendant  is  not  a  resident  of  this  State,  but 
resides  at  ,  in  ,  and  is  about  to  leave  this  State 
for  , —  adding  sources  of  information  and  grounds  Of 
belief.  For  allegation  that  he  is  a  transient  person  whose  resi- 
dence is  unknown  see  Volume  I,  Form  405,  p.  684.] 

VII.  That  no  previous  application  for  an  arrest  of  said 
defendant  has  been  made  in  this  action  [except,  etc.^^] 

[Jurat.  ]  [Signature.  ] 

48  Snch  amendment  may  be  allowed  For  order  to  amend,  see  Form  034. 

without  notice.    N.  Y.  Code  Civ.  Pro.,  « In    consequence    of    the    amend- 

f  558,  last  clause.  mcnts  to  f  §  540  and  550,  in  1886,  the 

It  should  be  noted  ihat  the  power  facts  extrinsic  to  the  cause  of  action 

to  allow  the  amendment  is  expressed  must  now  be  alleged  in  the  complaint, 

as  conferred  on  "  the  court."    If  this  except    when    they    are    merely    the 

word  were  to  control,  the  judge  mak-  grounds  of  fearing  personal   evasion 

iDg  the  order  could  not  give  leave  for  of  the  jurisdiction  for  which  a  writ 

amendment,  nor  do  the  provisions  of  of  ne  exeat  might  have  been  granted 

law  empowering  amendments  in  plead-  at  common  law.    See  §  550. 

in^  contemplate  the  giving  of  leave  so  Grimes  v.  Davison,  2  Abb.  N.  C. 

by  a  judge  out  of  court ;  but  it  seems  457. 

to  me  that  a  fair  construction  of  the  51  For  the  New  York  rule  requiring 
statute,  in  view  of  the  context,  "  the  this,  see  p.  11 72  of  this  volume, 
court  before  making  tne  order,"  em-  It  is  doubtful  whether  this  state- 
powers  the  judge  granting  the  order  ment   is  necessary.     See,   under   At< 
of  arrest  to  give  the  leave  to  amend,  tachment.  Form  828,  note  5. 
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STATEMENTS  OF  CAUSE  OF  ACTION  AND  OBOUND  OF  ARBSST  SUIT* 
ABLE  TO  INSERT  IN  FOREGOING  FORM  OF  AFFIDAVIT  FOR 
ARREST. 

FORM  No.  988. 
Penonal  injiiry;^  aiaaiilt 

ISubstitute  in  Form  927.]  —  II.  That  on  the  day  of 

,19     ,  in  street;  in  the  village  of  ,  in 

the  county  of  ,  State  of  ,  the  defendant  Y.  2^, 

of  y"  with  force  and  arms  assaulted  and  violently  at^ 

tacked  me  without  any  provocation  whatever,  and  with  force  and 
violence  laid  hold  of  me  and  Istate  result  of  the  assault  as  though 
testifying,  as:}  knocked  me  down  and  struck,  beat,  kicked  me  and 
wounded  and  bruised  me,  by  which  I  was  made  lame  and  sick,  and 
disabled  for  the  space  of  next  ensuing  from  attending 

to  my  affairs  and  doing  any  work  at  my  business  as  a  ,  and 

suffered  great  bodily  pain  and  mental  distress  and  was  also  com- 
pelled to  expend  dollars  for  medicines,  medical  care  and 
nursing  {may  state  particulars  as  to  loss  in  vocation.^'} 

FORM  No.  989. 
Crveltyflc  (in  action  for  limited  divorce). 

[Commencement  and  conclusion  as  in  Form  927.]  — I.  lam 
the  plaintiff  and  the  wife  of  the  defendant  above  named,  who 

fi8  Allowed  by  N.  Y.  Code  Civ.  Pro.,  libel,  slander,  etc.,  the  damages  being 

8  549,  Bubd.  2.    "  Personal  injury  "  is  very  uncertain,  it  is  desirable  to  state 

defined  by  8  3343,  subd.  0,  as  includ-  fully  the  circumstances,  showing  an 

ing  injury   to   the   person  either  of  unprovoked  offense,  its  malicious  in- 

plaintiff  or  another.     Contra,  before  tent,  and  its  aggravations, 
that  definition,  Ryall  v.  Kennedy,  41  53  It  is  desirable  to  state  that  de- 

N.  Y.  Super.  Ct.  531,  52  How.  Pr.  517.  fendant  is  a  non-iesident  or  transient 

It    includes    an    action    by    a    wife  person,  if  such  be  the  fact.     1  Tidd. 

against  one  who  entices  her  husband  172;  Davis  v.  Scott,  15  Abb.  Pr.  127; 

from  her.    Breiman  r.  Paasch,  7  Abb.  Pfiuger  v.  Lescke,  4  Monthly  L.  Bui. 

N.  C.  249;  s.  P.,  Warner  v.  Miller,  17  87. 
Abb.  N.  C.  221.  54  Ehrgott  v.  Mayor,  etc.,  of  New 

Compare   Groth   r.    Washburn,    34  York,  96  N.   Y.  264;   McNamara  V, 

Hun.  509   (holding,  under  Statute  of  Village  of  Clintonville,  62  Wis.  207, 

Limitations,  that  a  husband's  action  22  N.  W.  Rep.  472. 
for  a  wife's  loss  of  services  is  an  ac-  65  Supported  by  Gardiner  v.  Gardi- 

tiun  for  injury  to  property).  ner,   3   Abb.    N.   C.    1;    Jamieson  «. 

The   above   Form   is   sustained   bv  Jamieson,   11   Hun,  38;    Schwarts  t?. 

Pease  v.  Pendell,  57   Mich.   315.   23  Schwarte,    36    Misc.    487,    73    N.    Y 

N.  W.  Rep.  827;  N.  Y.  Code  Civ.  Pro.,  Supp.  935. 

8  549,  subd.  2 ;  Chitty's  Forms  of  Pr.  For  the  rule  of  domicile  in  divorce, 

38/.  see  ID  Abb.  N.  C.  333,  note. 

In   cases  of   assault    and   battery, 
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is  a  resident  of  ,  in  the  State  of  New  York,  and  have 

resided  there  with  my  said  husband  for  years  past" 

II.  I  was  married  to  said  defendant  on  the  day  of 
19  ,  at  y  in  the  State  of  ,  and  am  now 
years  of  age,  and  my  said  husband  is  years  of  age. 

III.  ^Allege  acts  of  cruelty  complained  of,  for  instance  thus:'] 
On  or  about  the  day  of  >  19  ,  at  the  house  of  his 
couflin,  M.  N.,  in  ,  after  we  had  retired  for  the  night, 
he  b^an  abusing  me  about  my  folks  at  home ;  we  were  in  bed  at  . 
the  time,  and  I  was  crying  and  in  great  distress,  whereupon  my 
said  husband  assaulted  me  violently,  seized  me  by  my  hair,  and 
knocked  my  head  with  great  force  and  cruelty  against  the  wall  of 
the  room,  against  which  the  b3d  stood,  thereby  inflicting  on  me 
severe  pain. 

IV.  [State  other  details  of  cruelty  in  the  same  manner,  con- 
tinuing:'] —  In  consequence  of  such  cruel  conduct  and  ill  treat- 
ment I  have  been  completely  broken  in  spirit,  my  physical  health 
has  been  much  impaired  and  my  nervous  system  disarranged,  and 
I  have  suffered  great  mental  anguish  and  physical  pain  by  reason 
thereof  [and  I  verily  believe  that  my  husband  will  kill  me  if  he 
is  allowed  an  opportunity  to  do  so.]. 

FORM  No.  930. 
Injury  to  real  property  by  withholding  posse88ion.67 

[Substitute  in  Form  927.]  —  II.  That  A.  K.  M.  was,  on  or 
about  the  day  of  ,  19     ,  in  the  quiet  and  peaceable 

possession  of  certain  lands  and  tenements  situate  in  ,  in 

the  county  of  ,  and  described  as  follows  [description]. 

That  said  A.  K.  M.  held  said  premises  by  virtue  of  a  lease  from 
the  firm  of  M.  M.,  former  owners  of  said  premises,  which  lease 
was  dated  ,  19     ,  and  was  for  the  term  of  one  year,  with 

rents  payable  thereon  the  of  each  and  every  month,  and 

that  said  M.  continued  in  possession  of  said  premises  after  the 
expiration  of  said  lease. 

III.  That  on  or  about  ,  19     ,  the  said  A.  A.  C.  pur- 

chased the  said  premises  from  M.  &  M.,  and  that  on  or  about 

««  May  also  allege  facta  as  to  hua-  v.  Moyer,  57  Mich.  375,  24  N.  W.  Rep. 

band's  financial  resources  or  "  facul-  1 10,  af^ainst  the  objection  that  the 

tics;"  but  if  apprehended  evasion  of  affidavit  stated  a  different  case  from 

the  jurisdiction  is  the  fn'ound  of  ap-  the  complaint,   in  that  the  affidavit 

plying  for  arrest,  take  order  of  court.  failed  to  specify  the  particulars  of 

fVe  Form  947.  damages,  and  to  refer  to  the  statute 

w  N.  Y.  Code  Civ.  Pro.,  §  549,  subd.  under  which  plaintiff  was  entitled  to 

2.  This  Form  is  sustained  in  Cummer  have  the  actual  damages  trebled. 
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J  19  ,  this  deponent  had  a  conversation  with  said  M. 
in  regard  to  the  time  he  (said  M.)  expected  to  require  said  prem- 
iseSy  and  that  said  M.  then  stated  that  he  wanted  to  remain  until 

,  then  ensuing,  and  an  arrangement  was  then  made  be- 
tween deponent  and  said  M.  for  said  premises  to  he  held  by  M. 
until  the  said  of  ,  19      ;  that  on  or  about  the  of 

,  19  ,  the  said  M.  came  to  deponent's  store  and  wanted 
to  make  a  further  arrangement,  and  stated  that  his  business  would 
detain  him  longer  than  he  expected,  and  he  (said  M.)  wanted  the 
privil^e   of   remaining  until  ,    then  following,    which 

arrangements  were  agreed  to  by  deponent. 

IV.  That  on  the  of  >  19  ,  further  arrange- 
ments were  made  between  said  M.  and  deponent,  whereby  said  M. 
was  to  remain  in  said  premises  until  the  day  of  , 
19  ,  and  that  said  M.  then  and  there  agreed  with  deponent  to 
^*  get  out "  on  the  of  ;  that  said  M.  at  that  time 
wanted  to  rent  the  premises  for  a  longer  time,  but  the  deponent 
then  and  there  refused  to  let  said  M.  have  the  premises  for  any 
longer  time,  and  told  said  M.  that  he  must  "  get  out "  by  the 

of 

V.  That  in  all  the  said  transactions  deponent  acted  as  the  agent 
of  said  A.  A.  C,  and  all  the  arrangements  made  between  her  and 
said  M.  were  made  through  deponent  as  such  agent,  and  said  M. 
was  cognizant  of  such  agency. 

VI.  That  said  M.  did  not  vacate  the  premises  on  the  day 
of                ,  and  refused  to  vacate  the  same  at  all  times  after  said 

day  of  ,  and  said  A.  A.  C.  has  not  since  said 

day  of  ,  accepted  any  rent  for  said  premises,  or  in  any 

manner  recognized  said  M.  as  her  tenant. 

VII.  That  said  A.  A.  C,  after  the  said  day  of  , 
19  y  commenced  an  action  before  S.  F.  L.,  a  justice  of  the  peace 
for  ,  for  the  i:ecovery  of  the  possession  of  said  prem- 
ises which  said  action  was  appealed  to  the  Couit 
for                 County,  and  on  the  trial  of  said  appeal,  and  on  the 

day  of  ,  19,  the  said  A.  A.  C.  recovered  a  judg^ 

ment,  then  and  there  rendered  and  entered  in  said  court,  for  the 
possession  of  said  property,  and  for  the  restitution  thereof,  as 
more  fully  appears  by  the  records  of  said  court. 

VIII.  That  said  M.  remained  in  possession  of  said  premises 
continually  from  the  said  day  of  ,  19  ,  until  on  or 
about  the  day  of  ,  19  .  Deponent  further  says,  that 
he  verily  believes  that  upon  the  aforesaid  facts  the  said  A.  A.  C. 
has  a  good  cause  of  action  against  the  said  A.  K.  M.  in  an  action 
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for  trespass  on  the  case,  and  the  said  A. 
the  sum  of  dollars.** 


A.  C.  claims  dama^  in 


FORM  No.  931. 
Injury  to  penoiul  property;  by  embenlaneBtoo 

ISubstitute  in  Form  927.]  —  II.  That  on  the  day  of 

y  19     y  and  at  other  times  within  the  past  months, 

depon^it  delivered  to  £.  S.,  the  defendant,  about  $20,000  in  gold 
eertificates,  the  property  of  said  D.  S.  &  Co.,  which  the  said  de- 
fendant knew  to  be  said  property,  and  which  she  has  converted  to 
her  own  use,  and  refuses  to  surrender  to  the  plaintiffs.  That  said 
defendant  has  stated  to  him  personally  that  die  is  about  to  remove 
from  the  State  of  New  York ;  and  that  she  induced  and  persuaded 
the  deponent  to  take  the  above  moneys  from  his  employers  and 
give  it  to  her,  and  has  willfully  received  and  converted  the  same, 
in  fraud  of  said  plaintiffs,  and  with  the  expressed  intention  of 
fleeing  the  country  with  deponent. 

FORM  No.  032. 
Aaotlier  Form;  obtainiag  money  on  forged  •ecnritiet.«> 

ISubdituie  in  Form  927.]  —  II.  That  the  defendant  at  , 

on   the  day   of  ,    19     ,    obtained   from    plaintiff 

dollars,  under  the  following  circumstances : 

At  said  time  and  place  the  defendant  exhibited  to  deponent  a 
document,  the  original  of  which  will  be  exhibited  to  the  justice  to 


asunder  the  New  York  Code  it  is 
beet  to  add  eucli  allcttatione  as  show 
that  Uie  wrong  is  willful,  and  not  a 
mere  technical  tort  resulting  from  a 
differenoe  of  opinion  as  to  the  right  of 
the  parties. 

It  was  formerly  held  that  ejectment 
to  try  title  was  not  an  action  for  an 
injury  to  property.  Merritt  v.  Gar- 
mmter,  3  Abb.  Ct  App.  Dec.  285,  3 
Kcyee,  142.  The  better  opinion  now 
is  that  it  is,  under  the  present  stat- 
ute, if  the  wrong  is  willful.  See 
Welch  r.  Winterbum,  14  Hun,  518. 

wSusUined  by  N.  Y.  Code  Civ. 
Pro.,  f  549,  subds.  2,  3,  4;  Duncan  r. 
Katen,  64  N.  Y.  625,  aff'g  6  Hun,  1. 

"  Injury  to'  property ''  includes,  by 
N.  Y.  Code  Civ.  Pro.,  fi  3343,  subd.  10, 
*'any  actionable  act  whereby  the  es- 
tate of  another  is  lessened,  other  than 
a  personal  injury  or  breach  of  con- 
tract." Hence  it  includes  an  embez- 
dement  (Northern  R.  R.  Co.  v.  Car- 


pentier,  3  Abb.  Pr.  250,  13  How.  Pr. 
222),  the  boycotting  of  business  (Old 
Dominion  St.  Co.  v.  McKenna,  18 
Abb.  N.  C.  262),  a  purchase  by  fraud 
(Muser  v.  Miller,  12  Abb.  N.  C.  305), 
or  inducing  advances  on  forged  bills 
(Boffart  V.  Dart,  25  Hun,  305),  and 
the  Tike.  This  affidavit  and  the  next 
therefore  justify  arrest  even  of  a 
female,  as  showing  a  willful  injury  to 
property.  N.  Y.  Code  Civ.  Pro.,  8  653. 
They  would  therefore  equally  justify 
attachment,  under  id.,  8  635.  See, 
also,  Weiller  v.  Schrieber,  11  Abb. 
N.  C.  175. 

Paris  V,  Peck,  10  Abb.  Pr.  (N.  8.) 
56,  2  Sweeny,  660,  sustains  arrest  for 
obtaining  property  of  another  through 
identity  of  name,  and  disposing  of  it. 

00  Sustained  by  Eypert  v.  Boleniua, 
2  Abb.  N.C.  103;  8.  P.,  Bogart  v.  Dart, 
25  Hun,  305,  and  N.  Y.  Code  Civ. 
Pro.,  8  540,  subds.  2,  3,  4.  See  note 
50  to  preceding  Form. 
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whom  application  will  be  made  in  this  action  for  an  order  to  arrest 
defendant,  and  will  be  produced  on  the  trial  of  this  action ;  said 
document  purported  to  be,  and  was  then  and  there  by  the  defend- 
ant represented  to  plaintiff  to  be  a  first  mortgage  bond  of  the 
L.  &  F.  Kailroad  Company,  State  of  M.,  for  the  sum  of  $1,000  and 
the  other  of  $500,  and  the  principal  payable  ,  and  the 

interest  payable  and  of  each  year,  the  payment 

of  the  principal  and  coupons  of  said  bonds  guaranteed  by  the 
M.  C.  Railroad  Company,  in  pursuance  of  a  contract  dated 
,18  ,  said  guaranty  purporting  to  be  signed  by  J.  C, 
treasurer  of  the  said  M.  C.  Eailroad  Company. 

The  said  bond  was  dated  ,  had  attached  to  it  coupons 

for  the  payment  of  dollars  on         '     and  of  every 

year  until  the  principal  became  due. 

Said  bond  purported  to  be  signed  by  D.  W.  C,  treasurer, 
H.  M.  P.,  president,  and  R  C,  G.  E.,  B.  J.  and  J.  W.  P.,  trustees. 

III.  At  said  time  and  place  said  defendant  stated  to  plaintiff 
that  said  bond  was  genuine  and  of  the  value  it  purported  to  be, 
asked  the  plaintiff  to  loan  to  her  said  dollars  for  the  pay- 

ment of  a  judgment  then  pressing  upon  her,  and  stated  to  deponent 
that  if  deponent  would  advance  said  money  and  extricate  her  from 
her  trouble  arising  out  of  said  judgment,  she  would  deposit  said 
bond  and  coupons,  and  that  deponent  should  collect  such  coupons 
as  they  became  due,  and  then  and  there  delivered  to  this  defendant 
said  bond  and  coupons,  and  made,  executed  and  delivered  to  this 
deponent  an  instrument  of  which  the  following  is  a  copy,  and  the 
original  of  which  this  deponent  is  ready  to  produce. 

And  then  and  there  said  defendant  also  asked  this  deponent,  as 
a  further  security,  to  take  an  assignment  of  the  judgment  to  be 
paid  by  said  moneys. 

This  deponent  believed  said  representations  of  said  defendant, 
and  upon  the  faith  thereof  advanced  to  defendant  said 
dollars,  and  received  said  bond  and  authorization. 

Said  representations  of  said  defendant  were  wholly  false,  said 
bond  was  a  forgery  and  coimterfeit,  and  was  uttered  by  said  de- 
fendant falsely,  fraudulently  and  feloniously. 

The  coupon  thereto  attached  for  $30,  payable  ,  19     , 

was  by  this  deponent  presented  to  said  company  for  payment,  and 
pronounced  a  forgery. 
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FORM  No.  938. 
ConTer8io]L<}i 

[Svbstituie  in  Form  927.]  —  That  on  the  day  of  , 

19     y  said  Y.  Z.,  being  a  note  broker,  doing  business  at  , 

offered  to  deponeiit  to  find  a  purchaser  for  a  promissory  note  for 

dollars,  made  by  one  M.  N.,  of  ,  payable  to  the  order 

of  deponent. 

That  at  the  request  of  said  Y.  Z.  deponent  delivered  to  him  the 
said  note  in  trust  to  sell  the  same  for  cash,  as  a  broker  aforesaid, 
and  to  return  the  proceeds  thereof  immediately  to  this  deponent, 
and  for  no  other  purpose  whatever. 

That  deponent  did  not  sell  the  said  note  to  said  Y.  Z.,  nor  did 
he  deliver  it  to  him  in  any  other  manner,  or  for  any  other  purpose, 
than  as  a  broker  aforesaid. 

That  the  said  Y.  Z.  informed  deponent  on  the  same  day  that 
be  had  pledged  the  said  note  for  dollars,  but  refused  to 

state  to  whom  he  had  pledged  it 

That  the  said  Y.  Z.  has  neglected  and  refused  to  return  said 
note  to  deponent,  or  to  pay  any  part  of  its  amount  to  deponent, 
but  has  converted  the  same  to  his  own  use. 

FORM  No.  934. 
Breach  of  promise  to  marry.62 

[Substitvie  in  Form  927.]  —  II.  That  on  the  day  of 

,  at  ,  in  consideration  that  the  plaintiff  who 

was  then  unmarried,  would,  at  the  request  of  the  defendant,  marry 
him,  on  request,  the  defendant  promised  to  marry  the  plaintiff 
within  a  reasonable  time  [or,  on  the  day  of  —  or, 

on  request]. 

That  the  plaintiff,  confiding  in  said  promise,  has  always  since 
remained  and  now  is  ready  and  willing  to  marry  the  defendant. 

That  the  defendant  [on  or  about  the  day  of  ] 

refused  to  marry  the  plaintiff,  although  a  reasonable  time  has 
elapsed.  [Here  add  details,  such  as  that  he  has  married  a  third 
person.'] 

[The  affidavits  m/iy  be  advantageously  amplified,  showing  de- 
fendant's social  and  financial  position,  puhlicity  of  engagement, 
humiliating  circumstances  under  which  engagement  was  broken, 
etc.] 

<i  See,  for  other  cases  involving  the  not  aHege  that  defendant  received  the 

aolBciency  of  the  affidavits  to  make  proceeds  of  the  note  (if  discounted) 

oat  a  conversion,  O'Connor  r.  Jones,  m  a  fiduciary  capacity.     Moffatt  v. 

«5  Him,  48,  19  N.  Y.  Supp.  725;  Per-  Pulton,  132  N.  Y.  507. 

•on  t,  Civer,  29  How.   Pr.  432.     A  «2N.    Y.    Code   Civ.    Pro.,    |    649, 

^ompUint  showing  above  facts  need  Bubd.  2. 

81 
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FORM  No.  836. 
Fraad;  in  obtaining  adTancet.68 

[Svbriiiuie  in  Form   927.]  —  II.  That  on  ,   1*     ^ 

the  defendant  mailed  a  letter  to  this  deponent,  which  was  received 
by  him  on  >  19     ,  stating  that  he,  defendant,  would  ship 

to  the  deponent  [  hogs  and  calves],  to  be  sold  upon  com- 

mission, and  requested  the  deponent  to  send  in  return  his  check 
for  the  sum  of  dollars  on  the  aforesaid,  without  fail,  as  an 

advancement  upon  the  said  shipment 

Defendant  then  resided,  and  still  resides,  at  , 

county,  State  of  ,  and  he  informed  the  deponent  by  said 

letter  that  he  would  make  said  shipment  by  way  of  the  D.  and 
L.  E.  Co.,  and  that  the  deponent  might  expect  the  delivery  of  said 
shipment  on         day,  19     ,  a  copy  of  which  letter  is  hereto 

annexed  and  marked  Exhibit  A.^ 

That  upon  receipt  of  such  letter  from  the  defendant  on 
19     ,  relying  upon  the  belief  that  said  property  had  been  shipped 
upon  that  day,  the  deponent  mailed  to  him  a  check  upon  the 
Bank  for  said  sum  of  dollars,  which  check  was  received  by 

the  defendant  and  the  amount  thereof,  to  wit,  dollars,  was 

paid  to  him  by  the  said  bank  as  appears  by  a  copy  of  said  check, 
and  of  deponent's  indorsement  thereon,  hereto  annexed. 

That  in  the  ordinary  course  of  transportation  said  property,  if 
shipped  by  defendant  on  said  day  of  >  19     ,  would 

have  reached  ,  on  the  morning  of  the  ,  and  the 

deponent  in  making  such  payment  fully  trusted  and  believed, 
upon  the  faith  of  defendant's  letter,  that  said  property  had  been 
shipped  to  them  on  said  ,  19     ,  the  date  on  which 

they  forwarded  their  dieck. 

Deponent  further  alleges  that  the  defendant  never  made  said 
shipment  to  the  deponent,®^  but  made  such  statement  or  represen- 
tation with  intent  to  defraud  deponent  out  of  dollars. 

Deponent  therefore  alleges  that  the  defendant,  by  means  of 
such  false  and  fraudulent  representations,  induced  the  deponent  to 
part  with  said  sum  of  dollars,  which  sum  defendant  has 

received  by  virtue  of  the  deceit  above  stated. 

A  female,  sued  for  breach  of  prom-  ground  of  arrest,  as  fraud  in  contract- 

ise    to    marry,    cannot    be    arrested.  ing  the  liability;  but  to  render  it  so 

Siefke   r.  Tappey,   3  Code  Rep.   23;  available  it  must  be  alleged  in  the 

N.  Y.  Code  Civ.  Pro.,  f  553.  complaint. 

«  Or  the  action  may  be  brought  on  64  The  representations,  if  oral,  must 

the  contract — see  Form  942  (6elou?) —  be    stated;    if    written,    the   writinjj 

(in  which  case  there  can  be  no  qurs-  should  be  annexed,  or  quoted  in  full, 
tion  as  to  the  right  of  attachment  in  65  It  is  better  to  support  such  an 

case  of  non-residence,  etc. ) ;  and  then  allecration  as  this  with  grounds  for 

the  fraud  here  alleged  would  avail  as  belief. 


PROVISIONAL  REMEDIES. IX.    ABBE8T.  1283 

FOSM  No.  036. 
Deceit;  throngli  mercantile  agency.^ 

[Substitute  in  Farm  927.]  —  II.  That,  knowing  the 
Agency  to  be  a  concern  in  city  where  the  merchants  in  trade 

would  inquire  concerning  the  financial  and  pecuniary  responsibil- 
ity of  a  dealer  who  sought  to  buy  goods  of  them  on  credit,  the  said 
defendant  intending  to  buy  goods  on  credit  and  not  to  pay  there- 
for, made  the  following  representation  to  said  agency  concerning 
Ids  financial  and  pecuniary  responsibility,  well  knowing  the 
material  parts  thereof  to  be  false.  '  [Copy  of  statement.'} 

That  thereafter,  and  upon  receiving  defendant's  order  for  the 
goods  so  sold  as  aforesaid,  and  before  he  sold  or  delivered  any  part 
of  the  same,  and  in  order  to  ascertain  what  credit,  if  any,  might 
be  safely  allowed  defendant  for  payment  therefor,  the  plaintiff 
inquired  of  said  Agency,  in  ,  what  was  the 

financial  standing  and  responsibility  of  the  defendant;  and  in 
reply  the  said  agency  furnished  plaintiff  with  the  statement  afore- 
said.*' 

Thereupon  the  plaintiff,  believing  said  representation  to  be  true, 
and  relying  thereon,  and  deceived  hereby,  was  induced  to  comply 
with  said  order  of  the  said  Y.  Z.,  and  in  consequence  thereof  sold 
and  delivered  to  him  on  credit  [designating  goods']. 

Said  representations  to  said  agency  were  false  and  known  to 
defendant  when  he  made  them  to  be  false ;  and  in  particular  Ihere 
specify  details,  stating  in  what  respect  each  was  untrue]. 

FORM  No.  037. 
Replevin. 
[See  Form  949.] 

FORM  No.  938. 
Fiduciary  capacity;  money  received  in  trnat,  to  pay  over.os 

[Substituiein  Form  927.] — II.  That  heretofore,  and  about 
the  day  of  ,   19     ,  at  ,  the  deponent  in- 

M  In  perhaps  the  larger  classes  of      commercial  agency  a  statement  of  his 
Of  deceit,  the  cause  of  action      affairs  for  the  use  of  the  company,  is 


itself,  as  alleged   in   the   complaint,  responsible  to  those  whom  it  reached 

furnishes  the  ground  of  arrest.     See  in  due  course,  and   who  were  influ- 

note  to  last  Form  and  compare  Forms  enoed  by  it  to  sell  to  him  on  credit ; 

942  and  949  (below),  and    if    these    representations    were 

^In  Schulz  v.  Harris  (N.  Y.  Daily  false,  an  order  of  arrest  founded  upon 

Reg.,  May  12,  1884;  abstr.  s.  c,  Abb.  them  should  be  sustained. 

An.  Dig.,  1884,  Arrest,  3;  Gen.  Term  08  This  Form  is  sustained  by  Bull  v. 

opinion  by  Brady,  J. ) ,  irom  which  the  Melliss,  9  Abb.  Pr.  58.     See  also  the 

above  Form  was  taken,  it  was  held  following  cases: 
that  a  merchant  who  furnishes  to  a 
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trusted  to  the  defendant^  as  agent  of  the  plaintiff,  and  defendant 
received  from  deponent  as  such  agent,  the  sum  of  ,  be- 

longing to  the  plaintiff,  to  be  by  defendant  forwarded  and  paid 
to  the  plaintiff  in  ;  which  said  defendant  promised  and 

agreed  so  to  forward  and  pay  to  the  plaintiff. 

That  the  said  defendant  has  wholly  neglected  and  refused  to  pay 
to  the  plaintiff,  or  to  forward  to  him,  said  sum  so  intrusted  to  the 
defendant,  or  any  part  thereof,  although  the  same  has  been  de- 
manded by  the  plaintiff  from  the  defendant;  Ishow  deponent's 
knowledge']  and  that  said  defendant  has  applied  and  converted 
the  same  to  his  own  use  [^add  evidence  if  practicahle]. 

FORM  No.  939. 
The  same;  money  received  by  a  collectiiig  agent. 

[SuhstitiUe  in  Form  927.]  —  II.  That  this  plaintiff  is  engaged 
in  business  in  the  city  of  New  York;  that  in  the  spring  of  19  , 
there  being  a  large  number  of  persons  in  various  parts  of  this 
State  indebted  to  this  plaintiff  in  divers  sums  of  money  for  goods 
theretofore  sold  and  delivered  to  them  by  this  plaintiff,  this  plain- 
tiff employed  the  defendant  to  collect  the  same  in  the  name  and 
for  the  benefit  of  this  plaintiff,  and  upon  the  agreement  that  he 
should  pay  the  same  over  to  this  plaintiff  upon  collection  [less  only 
his  commission  of  per  cent]. 

That  the  defendant  entered  upon  such  employment,  and  pro- 
ceeded to  the  collection  of  said  sums  of  money;  and  has  in  fact 
collected  a  considerable  portion  thereof,  as  deponent  is  informed 
by  several  of  said  creditors,  and  by  receipts  therefor  in  the  hand- 
writing of  said  defendant,  and  in  the  possession  of  such  creditors. 

That,  in  particular,  he  has  collected  '  dollars  from  M.  N. ; 

who  was  indebted  to  this  plaintiff  in  that  amount,  and  has  given 
to  him  a  receipt  therefor  in  the  name  of  this  plaintiff,  as  more 
fully  appears  by  the  annexed  affidavit  of  the  said  M.  N.®     And 

Sending  check  to  take  up  note ;  de-  Nor  where  defendant  has  a  right  to 

fendant  collects  check   but  does  not  control  the  fund  independently  of  any 

Say   note.     Wandelt   v.   Burnett,  22  appropriation  of  it  according  to  the 

li'sc.  315,  49  N.  Y.  Supp.  109.  instructions  of  the  owners.     McBur- 

Receipt  of  draft  by  banker  for  col-  ney  v.  Martin,  6  Robt.  502,  508. 

lection,  not  ground  for  arrest.     Bus-  But  remittance  to  banker,  with  in- 

sing  t?.  Thompson,  15  How.  Pr.  97.  structions   to   send   a   draft   for   the 

Nor  where  credit  is  given  to  the  amount  to  a  third  person,  is  sufficient 

agent  as  debtor.    Robbins  v.  Falconer,  ground  for  the  arrest.      Johnson  v. 

43  N.  Y.  Super.  Ct.  363.  372;   8.  p.,  Whitman,  10  Abb.  Pr.  (N.  S.)   111. 

Goodrich  r.  Dunbar,  17  Barb.  644.  00  This  affidavit  is  sustained  by  Stoll 

Xor  where  money  is  deposited  from  v.  King,  8  How.  Pr.  298.      See  also 

time  to  time  in  the  course  of  ordinary  Bidder    t\    Whitlock,     12    id.    208 ; 

banking   business.      Buchanan    Farm  Albany    Ins.    Co.    v,    McAllister,    it 

Oil  Co.  17.  Woodman,  1  Hun,  639.  N.  Y.  Supp.  295  (insurance  agent). 
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alflO)  in  like  manner,  the  following  sums  of  money  from  the  follow- 
ing persons,  who  were,  at  the  time  of  such  collection,  creditors  of 
this  plaintiff  in  such  amounts,  viz.,  from  O.  P.  dollars  letc, 

specifying  amounts  and  those  paying  as  far  as  possible  and  annex 
Aeir  affidamts  of  payment,  or  excuse  nonproduction.y^  That 
this  plaintiff  believes  that  he  has  collected  other  moneys  from 
other  creditors  of  this  plaintiff;  but  exactly  what  amounts,  and 
from  whom,  he  is  not  able  definitely  to  state. 


That  this  plaintiff,  on  the         day  of 


19     ,  demanded 


of  the  defendant  that  he  account  to  him  for  the  money  so  collected, 
and  pay  the  same  over  to  him;  but  hitherto  the  defendant  has 
wholly  n^lected  so  to  do  J^ 

FORM  No.  040. 
The  same;  proceeds  of  property  sold  on  commission.72 

[Substitute  in  Form  927.]  —  II.  That  in  the  ,  of  the 

year  19     ,  deponent  was  the  owner  of  a  quantity  of  machinery, 


70  Proof  of  the  payments  to  defend- 
ant should  be  made  by  those  having 
actual  knowledge,  or  excuse  be  shown. 
Holland  Coffee  Co.  v.  Johnson,  38 
Misc.  187,  77  N.  Y.  Supp.  247. 

71  In  an  action  for  money  receiyed 
in  a  fiduciary  capacity,  it  is  not  neces- 
sary that  the  affidavit  state  that  the 
defendant  had  embezzled  or  fraudu- 
lently misapplied  the  sum.  To  render 
an  agent  liable  to  arrest,  all  that  is 
oeoeasary  to  be  shown  is  that  he  re* 
ceived  the  moneys  of  his  principal, 
for  the  recovenr  of  which  tne  action 
ie  brought,  in  '^a  fiduciary  capacity;" 
and  he  must  be  deemed  to  have  re- 
eetved  them  in  that  capacity,  when  it 
appears  that  he  had  no  authority  to 
disburse  them  on  account  of  his  prin- 
eipal,  but  was  bound  to  pay  them 
over  on  request.  Republic  of  Mexico 
r.  De  Arangoiz,  5  Duer,  634,  aff'g  11 
How.  Pr.  1. 

In  this  rule  later  authorities  em- 
phasize the  reauirement  that  it  should 
be  shown  to  have  been  his  duty  to 
pay  over  the  specific  sums,  not  merely 
to  credit  them  in  general  account. 
See  the  following  cases.  Receipt  by 
agent  of  specific  siun  for  specific  pur- 
pose, is  ground  for  order.  Schadle  v. 
Chase,  16  How.  Pr.  413;  Obregon  v. 
De  Mier,  52  How.  Pr.  356;  Noble  v, 
Prescott,  4  E.  D.  Smith,  139;  Burhans 
r.  Casey,  4  Sandf .  707 ;  Lambertson  v. 
Van  Boflkerk,  49  How.  Pr.  266. 


T2  The  action  is  for  conversion.  See 
Holt  V.  Streeter,  74  Hun,  638,  26  N.  Y. 
Supp.  843.  Sustained  against  a  mo- 
tion to  vacate  the  order  of  arrest,  in 
King  V,  Arnold,  84  K.  Y.  668. 

Compare  the  following  cases:  Re- 
ceipt of  goods  by  a  commission  mer- 
chant and  conversion  of  the  goods  or 
proceeds  —  order  sustained.  Holt  v. 
Streeter,  supra,  Schudder  v.  Shields, 
17  How.  Pr.  420;  Duguid  v.  Kdwarda, 
60  Barb.  288,  rev'g  32  How.  Pr.  254. 
(Mingling  proceeds.)  Turner  r. 
Thompson,  2  Abb.  Pr.  444.  Compare 
Donovan  r.  Cornell,  0  Civ.  Pro.R.  222, 
3  How.  Pr.  (N.  S.)  626. 

But  not  when  he  guarantees  the 
payment  of  the  debt.  Sutton  v.  De 
Camp,  4  Abb.  Pr.  (N.  S.)  483.  Un- 
less ne  has  in  fact  been  paid  by  the 
debtor.  Wallace  v.  Castle,  14  Hun, 
106.  See  Nagle  v.  McFeeters,  9  N.  Y. 
Wkly.  Dig.  129. 

Deposit  with  auctioneer.  Hol- 
brook  V.  Homer,  6  How.  Pr.  86.  a.  P., 
Barret  v.  Grade,  34  Barb.  20  (order 
of  arrest  sustained). 

As  to  deposit  of  money  with  broker 
to  cover  losses  in  dealing  in  stocks, 
compare  Mann  v.  Sands,  2  City  Ct. 
25;  CJlark  v.  Pinckney,  50  Barb.  226; 
Graeffe  v,  Chirrie,  62  N.  Y.  Super.  Ct. 
664. 

Inducing  the  plaintiff  to  intrust  de- 
fendant with  a  bill  of  lading  will  ren* 
der  him  such  factor.    Standard  Sugar 


1286  Abbott's  pbactice  and  forms. 

etc,  and  other  personal  property,  then  contained  in  a  building 
owned  by  the  deponent,  and  known  as  the  Mill,  situated 

in  the  town  of  ,  county  of  ,  and  State  of  New  York, 

and  the  defendant,  Y.  Z.,  was  engaged  in  business  at  said  city  of 
,  as  a  ,  and  dealer  in  machinery  and  property 

of  the  kind  so  owned  by  deponent. 

That  deponent  desired  to  sell  the  aforesaid  personal  property, 
and  said  Y.  Z.  called  upon  this  deponent,  at  some  time  in  the 
spring  of  the  year  19  ,  and  requested  this  deponent  to  authorize 
him,  as  deponent's  agent,  to  sell  and  dispose  of  the  aforesaid 
property,  upon  commission. 

That,  at  the  request  of  said  Y.  Z.,  deponent  delivered  to  him  a 
portion  of  the  said  property,  to  wit:  ^designating  articles]  to  sell 
the  same  for  cash,  as  a  commission  merchant,  and  as  deponent's 
agent,  and  to  return  the  proceeds  thereof  immediately  to  this 
deponent,  and  for  no  other  purpose  whatever. 

That  said  Y.  Z.  took  and  received  said  property  for  the  purpose, 
and  upon  the  agreement  aforesaid,  and  for  no  other  purpose,  and 
faithfully  promised  the  plaintiff  to  sell  the  same  for  the  best  price 
that  could  be  obtained  therefor,  and  to  pay  the  avails  of  the  same 
immediately  to  the  deponent,  after  deducting  his  reasonable 
•commission  for  such  sale. 

That  afterwards,  and  before  the  day  of  ,  19     , 

but  upon  what  particular  day  or  days  he  is  not  able  to  state,  the 
said  ,  the  defendant,  sold  said  property,  and  received 

therefor,  as  deponent  is  informed  and  believes,  the  sum  of 
dollars.     [Annex  affidavits  of  persons  having  knowledge  of  the 
sales,  or  excuse  their  non-produciion,] 

That  deponent  subsequently,  and  on  several  different  days,  be- 
tween the  day  of  ,  19  ,  and  the  day  of 
,19  ,  demanded  of  said  Y.  Z.  the  moneys  he  had  so  re- 
Refinery  V,  Dayton,  70  N.  Y.  486  (or-  But  where  the  character  of  the  lia- 
der  sustained) .  bility  has  been  changed,  as  by  a  set- 
Conyersion  of  proceeds  of  promis-  tleroent  and  the  giving  of  a  note,  the 
sory  note  by  note-broker.  Bobbins  p.  a^ent  is  no  longer  liable  to  arrest, 
Seithel,  20  How.  Pr.  366.  s.  p.,  Wolfe  Alliance  Ins.  Co.  17.  Cleveland,  U 
r.  Brouwer,  5  Robt.  601.  See  also  How.  Pr.  408;  Shipman  r.  Shafer, 
Continental  Bank  r.  De  Mott,  8  Bosw.  14  Abb.  Pr.  449;  Kelly  v.  Scripture, 
696;  German  Bank  v.  Edwards,  53  9  Hun.  283 ;  Nelson  r.  Blanchfleld,  54 
N.   Y.  541;   Prouty  r.   Swift,  51   id.      Barb.  630. 

5f>4:    Morange   v.    Waldron,    6    Hun,  l^nlej^s  such  settlement  is  procured 

629;  Buchanan  Farm  Oil  Co.  v.  Wood-      through  fraud.    Spence  v.  Baldwin,  59 
man,  1  id.  639;   Standard  Sugar  Re-      How.  Pr.  376. 

finery  v.  Dayton,  70  N.  Y.  486;  Rob-  But  acceptance  of  bonds  merely  as 

«rts  17.  Prosser,  53  N.  Y.  260,  rev'g      security  for  a  demand  against  such 
4  Lans.  369.  agent,  does  not  preclude  arrest.    Du- 

bois  V,  Thompson,  1  Daly,  309. 
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ceived  for  the  said  property ;  but  the  said  defendant  refused  to  pay 
the  same  or  any  part  thereof,  and  has  never  paid  the  same  or  any 
part  thereof  to  this  deponent,  but  has  converted  the  same  to  his 
own  use. 

FORM  No.  941. 
The  same;  in  action  on  a  foreign  Jndsment78 

ISubstUute  in  Form  927,  ivith  allegations  showing  the  sources 
of  depanent^s  knowledge  and  information.'\  — 11.  That  the  said 
bank,  between  the  day  of  »  19     ?  &iid  the 

day  of  >  19     ,  toth  inclusive,  delivered,  or  caused  to  be 

delivered,  to  said  firm  of  ,  at  ,  aforesaid  bonds 

of  the  ,  of  the  par  value  of  dollars  each,  with 

coupons  attached  thereto,  to  be  sold  on  commission  for  the  account 
of  said  bank ;  that  said  accounted  to  said  bank  for  all  of 

them,  except  eighteen  bonds  which  were  duly  demanded  of  th^n 
by  said  bank,  but  which  said  firm  refused  to  return  to  said  bank ; 
that  said  firm  also,  upon  request  of  said  bank,  refused  to  account 
to  and  with  said  bank  for  the  value  thereof,  but  kept  and  con- 
verted them  to  their  own  use ;  that  said  bank  thereupon  and  there- 
after commenced  suit  against  the  said  [name  of  defendant~\y  as 
defendant,  in  the  Court  of  the  county  of  ,  in  the 

State  of  ,  to  recover  damages  for  the  conversion  of  the 

said  bonds  and  process  therein,  was  duly  served  personally  on  the 
said  ,  who  appeared  in  said  action,  and  defended  the 

same  upon  its  merits.  [Here  followed  allegations  of  the  removal 
of  the  cause  into  the  United  States  Circuit  Court.^  And  that 
thereafter,  and  after  a  trial  by  jury  upon  the  merits  thereof,  on 
or  about  the  day  of  ,  19     ,  the  said  bank  duly  re- 

covered judgment  against  the  said  in  said  action,  in  said 

Court,  then  and  there  having  jurisdiction,  both  of  the 

73  Adapted  from  Baxter  v,  Drake,  See  also  Leach  v,  Linde,  73  Hun, 

S5  N.  Y.  602,  61  How.  Pr.  366,  1  Civ.  246,  25  N.  Y.  Supp.  1042;  aff'd,  142 

Pro.  Rep.  225,  where  an  order  of  ar-  N.  Y.  628. 

rest,  granted  upon  this  aflSdavit,  and  It  is  not  material  whether  the  New 

another   hy    the    plaintiff's   attorney  York    action    be    founded    upon    the 

statinff  substantially  the  same  facts  foreign  judgment  or  u]>on  the  original 

alleged   in   the  complaint,   was   sus-  cause  of  action.     Pitt  v.   Freed,  78 

tained.    The  complaint  seems  also  to  Hun,  614,  28  N.  Y.  Supp.  863. 

have  been  sustained.     See  note  in  20  N.  Y.  Code  Civ.  Pro.,  §  1040,  pro* 

Abb.  N.  C.  221.  vides  that,  for  the  purpose  of  obtain* 

This  allowance  of  arrest  on  facts  ing  an  order  of  arrest  in  an  action 

relating  to  the  original  cause  of  ac-  against   joint   debtors,   of   the   joint 

tjon,  in  an  action  brought  after  re-  debtor  not  served  in  the  previous  ac- 

covery  of   a    foreign  judgment,   was  tion,  the  action  is  regarded  as  founded 

much  contested  before  it  was  settled  on  the  contract  on  which  the  original 

by  this  caae  and  by  N.  Y.  Code  Civ.  judgment  was  recovered. 
^TO.,  I  652. 


1288 


Abbott's  pbagtice  and  fobms. 


parties  and  of  the  subjectrinatter  thereof,  for  the  sum  of 
dollars  exclusive  of  and  over  and  above  plaintiff's  costs  of  suit  in 
that  behalf  as  damages  for  the  said  conversion  [here  followed  an 
allegation  of  affirmance  on  error]  ;  and  the  said  jud^nent  is  un- 
reversed and  unsatisfied  [here  followed  an  allegation  of  the 
assignment  of  the  cause  of  action  and  claim  for  damages,  and  of 
the  judgment]. 

FORM  No.  948. 
Fraud  in  contracting  or  incnrring  tho  liabilityJ^ 

[Substitute  in  Form  927.] — 11.  Deponent  alleges  that  said 
defendant  has  been  guilty  of  a  fraud  in  contracting  the  said  in- 
debtedness. [Here  state  facts  relied  on  to  show  fraud,  as  thus:] 
The  said  defendant,  at  the  time  of  obtaining  said  monej,  at  an 
interview  on  or  about  the  day  of  ,  falsely  and 


74  The  complaint  in  Morrison  o. 
Watson,  23  Wkly.  Dig.  236,  setting 
np  these  facts,  it  was  held,  that  the 
action  was  one  to  recover  money 
loaned,  and  was  therefore  within 
N.  Y.  Code  Civ.  Pro.,  |  636;  providing 
for  the  issuing  of  an  attachment; 
that  it  was  not  deprived  of  its  legal 
character  as  an  action  upon  contract 
hv  the  averments  made  in  the  com- 
plaint that  the  money  loaned  was  ob- 
tained by  fraudulent  representations 
[26  Hun,  396.  See  note  9  under  this 
Article,  p.  1269];  that  the  object 
of  these  allegations  was  to  meet  the 
objection  that  the  aci.ion  had  been 
brought  prematurely,  and  to  render 
the  debt  immediately  due,  if  sup* 
ported  by  proof,  and  that  they  were 
BUiOScient  for  that  purpose.     [Distin- 

§iishing  Wittner  v,  von  Minden,  27 
un,  234.1 

For  otner  Forms,  see  Nos.  936, 
936. 

To  sustain  an  order  of  arrest  for 
fraud  in  incurring  an  obligation, 
three  things  must  appear:  1.  That 
the  defendant  has  made  representa* 
tions  which  were  false.  2.  That  he 
knew  them  to  be  false.  3.  That  the 
plaintiff  relied  upon,  and  was  in  point 
of  fact,  deceived  by  them. 

1.  It  must  appear  that  the  defend- 
ant has  made  representations  which 
were  false. 

The  mere  omission  of  a  purchaser 
of  goods  to  disclose  his  insolvency  to 
the  vendor,  is  not  a  fraud  for  which 
the  sale  may  be  avoided. 


When  no  inquiries  are  made  of 
the  vendee  on  the  subject,  and  he 
makes  no  false  statements,  nor  resorts 
to  any  artifice  to  mislead  the  vendor, 
it  is  not  in  general  fraudulent  in  him 
to  remain  silent  in  respect  to  his 
pecuniary  condition. 

An  honest,  though  abortive  pur- 
pose to  continue  business,  and  pay  for 
the  goods,  is  consistent  with  the  vend- 
ee's Knowledge  of  his  own  insolvency; 
and  the  purchase  is  not  fraudulent 
when  made  with  such  intent,  though 
founded  in  delusive  and  unreasonable 
expectations.  Nichols  t^.  Pinner,  18 
N.  Y.  296.  Compare  Mitchell  v. 
Worden,  20  Barb.  253,  in  which  it 
was  held  that  the  law  does  not  in 
ordinary  cases  impose  upon  a  pur- 
chaser of  property  the  duty  of  dis- 
closing to  the  seller,  at  or  before  the 
sale,  the  state  of  his  pecuniary  cir- 
cumstances, however  desperate  they 
may  be,  and  known  to  him  to  be ;  and 
this,  although  there  has  been  a  long 
course  of  dealing  between  the  parties, 
in  the  course  of  which  credit  has  been 
given  to  the  purchaser,  and  he  has 
punctually  performed  his  engage- 
ments, and  his  insolvency  has  occurred 
during  those  dealings.  So  that  al- 
though a  purchaser  at  the  time  of 
making  an  additional  purchase  from 
one  with  whom  he  had  been  in  the 
habit  of  dealing,  is  insolvent,  and  well 
knows  his  insolvency,  and  intention^ 
ally  conceals  it  from  the  vendors  by 
simply  withholding  his  knowledge  on 
the  subject,  without  otherwise  saying 
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fraudulently  represented  to  this  plaintiff  that  he  was  solvent,  and 
that  his  assets  exceeded  his  liabilities  $  ;  and  that  the  money 

which  he  was  about  to  borrow  from  plaintiff  would  be  used  in 
pushing  his  business  ;^^  that  relying  upon  these  statements,  and 
only  on  account  thereof  and  not  otherwise,  this  plaintiff  loaned 


or  doii^  anything  to  mislead,  and  he 
fUU  retains  poeaeesion  of  property 
and  u  pursuing  his  business  as  be- 
fore, he  is  not  thereby  guilty  of  a 
fraud  entitling  the  vendor  to  avoid 
the  lale.  But  it  is  in  that  case  sug- 
gested that  the  rule  would  be  other- 
wise if  be  had  performed  an  open  and 
Botorioiis  act  of  insolvency,  such  as 
breaking  up  his  business  and  making, 
a  general  assignment  fAr  the  benefit 
of  creditors;  in  which  case  he  would 
be  bound  to  communicate  the  fact  to 
them,  if  they  were  in  ignorance 
thereof.  In  short,  it  is  not  enough 
that  the  plaintiff  has  been  deceived; 
the  defendant  must  have  intentionally 
deceived  him,  to  justify  an  arrest. 
Such  a  deception  may,  however,  some- 
times be  practiced  without  a  direct 
false  representation.  The  intention 
to  deceive  may  be  shown  by  other 
circumstances.  See  Morrison  v.  Gar- 
ner. 7  Abb.  Pr.  425;  Brown  v,  Mont- 
gomery, 20  N.  Y.  287. 

2.  It  must  appear  that  the  defendant 
knew  the  representations  to  be  false. 
Ulien  the  affidavit  fails  to  show  this, 
It  is  insufficient,  and  the  order  of  ar- 
rest will  be  set  aside.  Gaffney  v.  Bur« 
ton,  12  How.  Pr.  516.  See  Freeman 
r.  Leland,  2  Abb.  Pr.  479;  Young  v. 
Covell,  8  Johns.  23,  5  Am.  Dec.  316; 
Addington  v.  Allen,  11  Wend.  374. 

3.  The  plaintiff  must  have,  in  fact, 
relied  upon,  and  been  deceived  by  the 
pUinti^s  representations.  This  is 
the  very  gravamen  of  the  charge,  the 
deceit  or  fraud  practiced  upon  the 
plaintiff.  See  Cox  v.  Dwyer,  17  N.  Y. 
Snpp.  713;  Freeman  v.  Leland,  2  Abb. 
Pr.  479;  Wanzer  v.  De  Baun,  1  E.  D. 
Smith.  261.  1  Code  Rep.  (N.  8.)  280. 
Compare  Vol.  I,  ante,  pp.  420-433. 

For  illustrations  of  the  principles 
jpon  which  orders  of  arrest  may  be 
irranted  under  this  provision,  see  Bean 
r.  Renway,  17  How.  Pr.  90;  8.  c.  as 
Bpan  r.  Wells,  28  Barb.  466;  Free- 
man V.  Leland,  2  Abb.  Pr.  479;  Bell 
r.  Mali.  11  How.  Pr.  254;  Union  Bank 
r.  Mott.  6  Abb.  Pr.  316. 


For  the  application  of  these  rules, 
see,  as  to  false  representations  gen* 
erally,  Elwell  v.  Russell,  29  App.  Div. 
436,  51  N.  Y.  Supp.  964;  Whitcomb 
V.  Salsman,  16  BTow.  Pr.  533;  Byrd 
V.  Hall,  1  Abb.  Ct.  of  Apjp.  Dec.  285; 
Morris  v.  Talcott,  96  N.  Y.  100,  rev'g 
29  Hun,  426;  Thorpe  v.  Waddingham, 
3  Daly,  275;  Gaffney  v.  Burton,  12 
How.  Pr.  516;  Marsh  v,  Falker,  40 
N.  Y.  562 ;  Solomon  v,  Crosby,  N.  Y. 
Daily  Reg.,  Jan.  20,  1883;  Diecker- 
hoff  V.  Brown (Md.,  1886),  2  Atl.  Rep. 
728;  Prichard  v.  Owen,  6  Wkly.  Dig. 
247;  Wazner  v,  De  Baun,  1  E.  D. 
Smith.  261,  1  Code  Rep.  (N.  8.)  280; 
Draper  v.  Beers,  17  Abb.  Pr.  163; 
Van  Kleek  v,  Leroy,  4  Abb.  Pr. 
(N.  S.)  431,  aff'g  37  Barb.  544;  Hath- 
away V,  Johnson,  55  N.  Y.  93. 

As  to  false  representations  of  sol- 
vency. Lanikin  v,  Oppenheim,  86  Hun, 
27.  33  N.  Y.  Supp.  267;  Anderson  v, 
Callahan,  4  Wkly.  Dig.  51;  Freeman 
V.  Leland,  2  Abb.  Pr.  479;  Scudder  v. 
Barnes,  16  How.  Pr.  534;  Birchell  v. 
Straus,  8  Abb.  Pr.  53. 

As  to  concealment  of  insolvency. 
Nichols  V.  Pinner,  18  N.  Y.  295; 
Pincknev  v.  Darling,  3  App.  Div.  553, 
38  N.  Y.  Supp.  411,  ard,  158  N.  Y. 
728;  Phoenix  iron  Co.  v.  Hopatcong, 
127  N.  Y.  206 ;  Talcott  v.  Henderson, 
31  Ohio  St.  162.  27  Am.  Rep.  501,  and 
note;  Byrd  r.  Hall,  1  Abb.  Ct.  of  App. 
Dec.  285;  Wright  v.  Brown,  67  N.  Y. 
1 ;  Hennequin  v,  Taylor,  24  N.  Y.  139; 
Johnson  v.  Monell.  2  Abb.  Ct.  of  App. 
Dec.  470,  Keyes,  655;  Anon.,  67  N.  Y. 
598,  aff'g  8  Hun,  502;  Sheldon  v. 
Hews.  13  Abb.  N.  C.  40;  Manning  v. 
Sol  is,  50  Barb.  224;  Levy  v.  Salomon, 
102  N.  Y.  741 ;  Fitch  i?.  McMahon.  103 
N.  Y.  690.  5  Cent.  Rep.  618;  Morris 
r.  Talcott,  96  N.  Y.  100. 

75  An  affidavit  stating  false  repre- 
sentations, and  adding  that  they  were 
made  to  induce  credit,  is  not  sufficient. 
A  recital  of  the  interview  should  be 
given  to  show  that  they  were  made 
for  that  Durpose.  Phelps  v.  Maxwell, 
2  Abb.  N.  C.  459. 
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the  said  money  and  took  from  the  said  defendant  his  promissory 
notes  for  $  each,  with  interest  payable  on  the  note  on 

the  inst.,  and  each  of  the  other  notes  payable  months 

apart;  that  the  said  representations,  as  to  the  said  defendant's 
solvency,  were  false  and  untrue,  and  were  made  with  a  precon- 
ceived design  and  intent  of  defrauding  this  plaintiff,  and  as  a 
matter  of  fact  at  said  time,  the  said  defendant  was  insolvent,  and 
his  liabilities  exceeded  his  assets  more  than  $  ?^     [State 

means  of  knowledge;  or  name  informant  and  reason  why  his 
affidavit  is  not  presented  J] 

FORM  No.  048. 

Abacondins,  or  intent  to   defraud   creditors  by  transfer  or  secreting  of 

property.TT 

[^Suhstitule  in  Form  927.]  — II.  That  said  work  and  materi- 
als were  done  and  furnished  in  the  month  of  ,  and  upon 
the  defendant's  promise  to  pay  for  the  same  as  soon  as  completed. 


76  The  false  repreeentations  should 
be  set  forth,  and  the  respects  in  which 
they  are  false  pointed  out.  A  gen- 
eral allegation  of  falsity  will  not  suf- 
fice. Draper  v.  Beers,  17  Abb.  Pr. 
163;  Thorpe  v.  Waddingham,  3  Daly, 
275.  For  example  of  allegations  suffi- 
ciently specific,  see  Hecht  r.  Levy,  20 
Hun,  53;  Cummings  p.  WooUey,  16 
Abb.  Pr.  297  note. 

77  For  other  affidavits  suitable  to 
various  cases  of  fraud  on  creditors, 
see  Forms  82S-833. 

This  Form  is  sustained  by  Potter  t?. 
Sullivan,  16  Abb.  Pr.  295  note. 

An  affidavit  simply  stating,  in  the 
words  of  the  Code,  that  the  defendant 
has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  the  in- 
tent to  defraud  his  creditors,  is  quite 
insufficient.  The  affidavits  must  state 
the  facts  and  circumstances  which 
justify  such  a  conclusion,  so  that  the 
court  may  be  able  to  draw  it  from  the 
evidence  detailed  in  the  affidavit.  See 
Smith  V.  Luce,  14  Wend.  237,  and 
cases  there  cited  in  note  a;  Ex  parte 
Robinson,  21  Wend.  672;  Frost  r. 
Willard,  9  Barb.  440;  Castellanos  r. 
Jones,  5  N.  Y.  164.  Compare  Don- 
nelly i),  Corbett,  7  N.  Y.  500;  Van 
Alstyne  v.  Edwine,  11  N.  Y.  331. 

It  has  been  held  that  the  mere  fact 
that  defendant  is  about  to  depart,  al- 
though he  owes  debts  to  a  large 
amount,  is  not  enough.     It  must  ap- 


pear that  he  has  removed  or  disposed 
of  his  property,  or  is  about  to  do  so, 
secretly.  It  is  the  secrecy  which 
evinces  the  fraudulent  intent.  Anon., 
2  Code  Rep.  61.  This,  however,  must 
be  taken  with  qualifications.  Com- 
pare Courter  v.  McNamara,  9  How. 
Pr.  256. 

The  following  cases  on  the  question 
what  circumstances  in  transfers  of 
property  show  an  intent  to  defraud 
creditors,  may  aid  the  petitioner  in 
drawing  or  testing  affidavits. 

Compare,  also,  cases  for  attachment 
on  the  same  ground,  p.  1195,  note. 

In  the  following  the  order  was  sus- 

Bailev  v.  Prince,  5  N.  Y.  Supp.  896 
(chattel  mortgage  to  defendant's 
brother  foreclosed,  and  under  sus- 
picious circumstances,  and  no  attempt 
to  show  bona  fides). 

Wells  V,  Selling,  53  How.  Pr.  35 
(transfer  in  payment  of  pretended 
debt  to  relative). 

McButt  V,  Hirsch,  4  Abb.  Pr.  441 
(an  omission  to  deliver  all  the  prop- 
erty embraced  in  a  voluntary  assign- 
ment for  benefit  of  creditors,  and  a 
sale  of  part  of  it). 

Kern  v,  Rachow,  34  N.  Y.  Super. 
a.  239,  12  Abb.  Pr.  (N.  S.)  352  (sale 
of  property  for  much  less  than  its 
value,  just  before  the  maturity  of  the 
debt,  to  be  paid  for  conditionally)* 
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That  at  the  time  the  same  were  completed,  and  theretofore,  the 
defendant  was  carrying  on  business  at  No.  ,  street, 

in  ,  as  a  grocer;  and  on  the  day  of  ,  after 

said  debt  became  payable,  the  defendant  promised  the  plaintiff 
that  he  would  pay  the  same  on  the  day  of  ,  19     , 

on  which  day  deponent  called  on  him  at  his  store  for  payment ;  but 
he  put  deponent  off,  telling  him  to  call  again  in  three  days,  viz., 
on  the  day  of  ,  and  get  his  money. 

That  on  said  last-mentioned  day  deponent  called  again  as  re- 
quested, and  foimd  one  M.  N.  in  possession  of  said  store,  who  then 
stated  to  this  deponent  that  on  the  preceding  day  the  defendant 
had  sold  the  store  and  all  the  goods  therein  to  said  M.  N.,  for 
which  M.  N.  had  paid  him  dollars;  and  said  M.  N.  ex- 

hibited  to  deponent  the  bill  of  sale  thereof,  executed  by  the  de- 
fendant. 

That  defendant  was  not  then  present  at  said  store,  but  kept  away 
therefrom,  and,  as  this  deponent  is  informed  by  said  M.  N.,  has 
not  been  there  since  said  sale. 


Brooklyn  Daily  Union  v.  Hayward, 
11  Abb.  Pr.  (N.  S.)  235  (destruction 
of  premises,  heavily  insured,  by  fire 
after  remoTal  of  goods  therefrom  and 
just  before  the  maturity  of  the  debt, 
unexplained). 

Untermeyer  v,  Hutter,  26  Hun,  147 
(eoncealment  or  carrying  away  of 
property  just  before  or  just  after 
making  an  assignment  for  creditors). 

Courter  v,  McNamara,  9  How.  Pr. 
256  (where  defendant  admitted  that 
he  had  money  in  his  house,  but  de- 
clared that  he  was  going  to  leave  the 
State  and  take  it  with  him). 

Hinck  r.  Dessar,  3  N.  Y.  St.  Rep. 
349,  24  Wkly.  Dig.  500  (sale  of  un- 
QBual  amount  of  stock  at  auction,  fol- 
lowed by  confession  of  judgment  and 
seizure  of  the  balance  imder  execu- 
tion). 

Hanover  Vulcanite  Co.  v.  Nathan- 
ton,  38  Hun,  488  (sale  by  partner  of 
partnership  assets  and  appropriation 
of  the  proceeds,  pending  an  action  to 
dissolve,  and  while  under  an  injunc- 
tion restraining  interference  with  the 
firm  property). 

Arnold  v,  Shapiro,  29  Hun,  478 
(fraudulent  disposition  of  goods  will 
avoid  the  credit) . 

In  the  following  cases  the  circum- 
stances were  held  insufficient  to  sus- 
tain the  order: 


Sherill  Roper  Air  Engine  Go.  v. 
Harwood,  30  Hun,  9  (where  partner 
with  knowledge  of  firm's  insolvency 
paid  individual  debts  with  firm  assets). 

Scott  t\  Reed,  2  How.  Pr.  (N.  S.) 
521  (mere  withdrawal  by  partner  of 
a  sum  from  the  biuiness  because  it 
hac^  sufferel  Irgs). 

Spies  t?.  Joel,  1  Duer,  669  (pref?r- 
ential  assignment  with  no  probabil- 
ity of  a  surplus). 

Isaacs  t7.  Gorham,  1  Hilt.  479  ( with- 
drawal from  bank  of  funds  of  defend- 
ant's wife  deposited  therein  as  collat- 
eral security  to  the  plaintiflf's  note). 

Hoyt  !?.  Godfrey,  88  N.  Y.  669,  15 
Wkly.  Dig.  45  (cancellation  by  debtor 
on  eve  of  general  assignment  of  an 
old  account  against  an  insolvent,  and 
giving  of  mortgage  to  secure  debt  to 
mother). 

Pacific  Mut.  Ins.  Co.  v,  Machado, 
16  Abb.  Pr.  451  (misappropriation  by 
defendant's  assignee  for  creditors,  of 
the  estate,  with  the  latter's  knowl- 
edge). 

Moller  V.  Aznar,  11  Abb.  Pr.  (N.  S.) 
233  (affidavits  not  specifying  the 
property  about  to  be  removed). 

Transfer  of  partnership  assets  to  a 
stock  company,  and  ofler  of  stock  as 
collateral.  Kessler  r.  Levy,  11  Misc. 
275,  32  N.  Y.  Supp.  260. 
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That  deponent  has  made  diligent  search  for  defendant  at  his 
recent  abode  at  ,  and  elsewhere,  but  is  unable  to  find  him, 

and  believes  that  with  intent  to  defraud  his  creditors,  he  has  dis- 
posed of  his  property,  and  has  departed,  or  is  about  to  depart,  or 
conceals  himself  [state  more  fully  what  inquiries  made,  and  of 

whom,  and  answers']. 

FORM  No.  944. 

Undertaking  on  arrest^s  (esccept  on  replevin). 
[Title  of  court  and  action,"] 

Whsbeas,  the  above-named  plaintiff  has  applied  or  is  about  to 
apply  in  the  above-entitled  action  for  an  order  of  arrest  against 
the  above-named  defendant  Y.  Z.,  in  one  of  the  cases  provided  by 
law: 

Now,  THEBEFOBE,  wc,  the  uudersigned''*  C.  D.,  of  No. 
street,  in  the  city  of  ,  county  of  ,  and  State  of  New 

York,  and  E.  F.  [stating  residence  as  ahove]y  hereby  undertake, 
jointly  and  severally,  pursuant  to  the  statute,  that  if  the  above- 
named  defendant  recovers  judgment  herein,  or  if  it  is  finally  de- 
cided that  the  plaintiflF  was  not  entitled  to  the  order  of  arrest,^ 
the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  de- 
fendant [or,  to  each  or  any  of  the  defendants®*],  and  all  damages 
which  he  [or,  which  they  or  each  or  any  of  them]  may  sustain  by 
reason  of  the  arrest,®*  not  exceeding  the  sum  of  [at  least  one- 


78  Security  is  indispensable  (Newell 
V,  Doran,  21  How.  Pr.  427),  except  in 
case  of  public  action  for  breach  of 
official  trust  (N.  Y.  Code  Civ.  Pro., 
I  559),  or  in  case  of  apprehended 
evasion  of  jurisdiction  sucn  as  would 
formerly  be  the  ground  for  ne  exeat. 
Id,,  I  560.  In  the  latter  case  it  is 
provided  that  the  undertaking  be  in 
such  form  as  the  court  prescribes ;  an 
undertaking  accepted  bv  the  judge 
presiding  is  sufficient.  fTnsign  v.  Nel- 
son, 21  Abb.  N.  C.  321.  For  the  gen- 
eral principles  applicable  to  undertak- 
ings, see  Vol.  I,  pp.  25,  448.  A  defect 
is  amendable.  Irwin  v,  Judd,  20  Hun, 
662;  Pember  v,  Schaller,  58  How.  Pr. 
511.  Even  after  motion  to  vacate  on 
that  ground.  Bauer  r.  Schevitch,  11 
Civ.  Pro.  Rep.  433.  Contra,  Bondy  r. 
Collier,  13  Misc.  15,  33  N.  Y.  Supp. 
996,  2  Anno.  Cas.  28. 

T9  There  must  be  two  or  more  sure- 
ties (N.  Y.  Code  Civ.  Pro.,  |  559), 
unless  one  is  a  fidelity  or  guaranty 


company.      Vol.  I,  title,  Undbbtak- 
INOB,  paragraph  13,  p.  455. 

It  18  not  essential  that  plaintiff 
also  sign.  N.  Y.  Code  Civ.  Pro., 
I  811;  Vol.  I,  p.  455.  His  signature 
does  not  vitiate  (O'Shea  v,  Kohn,  33 
Hun,  114.  aff'd,  97  N.  Y.  649),  but  he 
cannot  sign  in  place  of  a  surety. 
Perry  t\  Smith,  9  N.  Y.  St.  Rep.  728. 

80  The  sureties  are  liable,  if  the  or- 
der is  vacated  on  the  papers  upon 
which  it  was  granted,  and  although 
no  trial  of  the  action  has  been  had. 
Krause  v.  Rutherford,  45  App.  Div. 
132,  60  N.  Y.  Sm)p.  1047. 

81  Bauer  t?.  Schevitch,  11  Civ.  Pro. 
Rep.  433. 

82  See,  as  to  extent  of  the  liability 
of  the  sureties,  Krause  t;.  Rutherford, 
supra;  Bamberger  v.  Kahn,  43  Hun, 
411;  Lazzarone  v.  Oishei,  2  Misc.  200; 
Spang  V.  Patterson,  23  Misc.  536,  62 
N.  Y.  Supp.  678,  5  Anno.  Cas.  251; 
Sutorius  r.  North,  13  N.  Y.  Supp.  667, 
20  Civ.  Pro.  Rep.  162. 
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tcntfc  the  aggregatff^  amount  of  hail  required  by  the  order,  and 
not  less  than  $250]. 

[DcUc]  [Signatures.l 

[Acknowledgment  or  proof,  as  in  Form  822;  Approval  in- 
ioned^  as  in  Form  824  ;*  Affidavits  of  sufficiency,  as  in  Form 
823.] 

[Hie  copy  of  the  undertaking  should  contain  all  indorsements 
and  additions.'\ 

FORM  No.  945. 
Order  (by  judged)  for  arrest  (for  all  cases  except  replevin  and  ne  exeat). 

[Title  of  court  and  action.'] 

To  the  sheriff  of  the  county  of 

[Or,  except  in  the  City  Court  of  New  York^  To  the  sheriflF 
of  any  county  of  the  State  of  New  York :] 

It  appearing  to  me  [in  quo  warranto  may  say,  to  the  court,  if  a 

court  order  is  preferred]  by  the  affidavit  of  A.  B.,  verified  the 

day  of  ,  19     ,®®  and  by  the  verified  complaint  in 

this  action,®^  that  a  sufficient  cause  of  action  exists  in  favor  of  the 

above-named  plaintiff*  against  the  above-named  defendant  Y.  Z., 


The  liability  is  fixed  as  soon  as  the 
order  is  vacated,  and  the  time  to  ap- 
peal has  expired,  notwithstanding  the 
cause  of  action  and  ground  for  arrest 
are  identical.  Squire  v,  McDonald, 
2  Misc.  422,  21  N.  Y.  Supp.  1025,  23 
Civ.  Pro.  Rep.  150,  appeal  dismissed, 
138  y.  Y.  654;  Krause  v.  Rutherford, 
mpra.  And  may  be  enforced  by  a 
defendant  who  has  procured  the  va- 
cating of  the  order,  although  the 
order  has  been  sustained  against  a  co- 
defendant.  Krause  v.  Rutherford,  81 
App.  Div.  341,  ard,  178  N.  Y.  584. 

» Bauer  v.  Schevitch,  li  Civ.  Pro. 
Hep.  433. 

w  Newell  v.  Doran,  21  How.  Pr. 
427. 

»But  see  Caflero  r.  Demartino,  6 
Wkly.  Dig.  65. 

MThis  Form  is  sustained  bv  the 
Continental  Bank  v.  Mott,  8  bosw. 
696;  Duncan  v,  Katen,  64  N.  Y.  625, 
tfCf^  it  seems,  but  without  opinion, 
6  Hun,  1 ;  People  r.  Tweed,  63  N.  Y. 
202,  leas  fully,  60  How.  Pr.  26,  con- 


firming 5  Hun,  382;  and  N.  Y.  Ck>de 
Civ.  Pro.,  I  661. 

Application  is  to  be  made  to  a  judge 
of  the  court  in  which  the  action  is 
brought  or  to  any  county  court.  N.  Y. 
Code  Civ.  Pro.,  %  656.  For  the  con- 
struction of  which  requirement,  see 
note  1  on  p.  292. 

87  The  order  should  be  directed  to 
a  sheriff,  either  that  of  a  specified 
county,  or  generally  to  the  sheriff  of 
any  coimty.  N.  Y.  Code  Civ.  Pro., 
I  561.  It  may  be  executed  by  the 
sheriff  only  within  his  county.  Fisher 
f?.  Young,  41  Misc.  562,  85  N.  Y. 
Supp.  116;  Code  Civ.  Pro.,  |  563. 

88  In  which  court  the  order  must  be 
directed  to  the  New  York  county  sher- 
iff.   Code  Civ.  Pro.,  %%  338,  339. 

88  It  is  essential  to  recite  all  the 
papers  on  which  the  order  is  made,  as 
on  a  motion  to  vacate  only  those 
papers  recited  can  be  considered. 
Brown  1^.  Coleman,  95  App.  Div.  546, 
89  N.  Y.  Supp.  427. 

90  As  to  the  necessity  of  presenting 
a  complaint,  see  paragraph  4,  p.  1270. 
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and  that  the  case  is  one  of  those  mentioned  in  section  540^^  [_or, 
in  quo  warranto  as  to  office,  say,  section  1949]  of  the  Code  of 
Civil  Procedure ;  and  that  the  ground  of  the  arrest  is  t  [.here  con- 
cisely indicate  the  ground  of  arrest,^  as  for  instance  by  either  of 
the  foUounng  clauses,  or  by  two  or  more  combined']  the  action  is 
to  recover  a  fine  [or,  a  penalty]. 

[Or,  that  the  action  is  to  recover  damages  for  a  personal  in- 
jury—  or,  an  injury  to  property.] 

[Or,  that  the  action  is  to  recover  damages  for  a  breach  of 
promise  to  marry.] 

[Or,  that  the  action  is  to  recover  damages  for  misconduct  or 
neglect  in  office  —  or,  in  a  professional  employment] 

[Or,  that  the  action  is  to  recover  damages  for  fraud  or  deceit.] 

[//  the  action  is  to  recover  a  chattel,  see  Form  952.] 

[Or,  that  the  action  is  to  recover  for  money  received  by  de- 
fendant as  a  public  officer  —  or,  in  a  fiduciary  capacity.] 

[Or,  that  the  action  is  to  recover  property  —  or,  damages  for 
the  conversion  or  misapplication  of  property  embezzled  or  fraud- 
ulently misapplied  by  a  public  officer — or  mention  other  person 
in  a  fiduciary  capacity. ] 

[Or,  if  a  public  action  for  peculation,  as  in  N.  Y,  Code  Civ. 
Pro.,  §  649,  subd.  3.] 

[Or,  that  the  action  being  on  contract,  express  or  implied,  other 
than  a  promise  to  marry,  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  or  incurring  the  liability  —  or,  the  defendant  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
the  same,  removed  or  disposed  of  his  property  with  intent  to  de- 
fraud his  creditors  —  or,  is  about  to  remove  or  dispose  of  the  same 
with  intent  to  defraud  his  creditors.] 

And  the  plaintiff  having  duly  given  the  undertaking  required  by 
law^  [if  amendment  of  complaint  was  asked  for^^  add,  and  plain- 

^  It  is  convenient  practice,  but  not  sled  or  fraudulently  misapplied  by  the 
essential,  to  cite  the  section  of  the  defendant  in  the  course  of  his  employ- 
statute  and  its  subdivision  relied  on.  ment  as  attorney/'  Quail  t?.  Nelson, 
Tracy  t?.  Veeder,  36  How.  Pr.  209,  50  39  App.  Div.  18,  66  N.  Y.  &upp.  8d5. 
Barb.  70.  Two  grounds  cannot  be  stated  in 

92  This  is  required  by  N.  1.  Gen.  the   disjunctive.      Cronin  v.  Crooks, 

Rule  No.  13.  143  X.  Y.  352.    And  see  notes  27-29 

Statement  in  the  language  of  the  to  Form  835,  p.  1204. 

statute  is  sufficient,  as  for  instance,  03  Omit  this  clause  in  an  action  by 

that  it  is  for   the  appronriation   of  the  people,  they  not  being  required  to 

money  received  in  a  fiduciary  capacity.  give  security. 

Bowman  r.  Gates,  1 1  Repr.  744.    Or,  M  See  Form  No.  927,  paragraph  4, 

"  for  the  conversion  of  money  embes-  note  48,  and  Form  No.  954. 
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tiS  baving  been  directed  by  an  order  of  even  date  herewith,  made 
Wore  tiie  granting  of  this  order,  to  serve  an  amended  complaint 
heran; 

Ton  ABB  BBQTTiBBD  forthwith  to  arrest  [luim^]  the  defendant 
in  this  action  if  he  is  found  within  your  county,  and  hold  him  [or, 
hold  each  of  them]  to  bail"*^  in  the  sum  of  dollars,^  and 

retnm  this  order,  with  your  proceedings  thereunder,  as  prescribed 
by  kw.*' 

[Do^e.]  [Signature  of  judge,  with  inilials  of  title.^] 

[Signature  and  office  address  o/], 

Plaintiffs  attorney.'* 

[Deliver  to  the  sheriff  the  original  order  —  or,  if  court  order, 
a  certified  copy  —  annexed  to  the  papers  on  which  it  was  granted 
wd  the  original  undertaking;  and  furnish  the  sheriff  a  copy  of 
da  these  papers  for  service  on  each  one  to  be  arrested.'\ 


FORM  No.  946. 
Alias  order  of  arrest. 


[As  in  last  Form,  oddity  at  the  end,  before  date  and  signature] 
and  you  are  required  forthwith  to  return  the  original  order  here- 


tofore made  by  me  under  date  of 


19     ,  for  such  arrest 


es  PreBcribing  the  form  of  under- 
takiiig  which  the  sheriff  is  to  take,  is 
unaecesflaiy,  but  not  improper.  Bou- 
deanlt  9.  Boucicatilt^  21  Hun,  431,  59 
Ho«r.  Pr.  131. 

wThe  proper  amount  of  bail  has 
been  greatly  affected  by  the  limited 
term  of  imprisonment  imder  exeeu- 
tioB«  See  paragraph  5,  p.  1306,  MonoiT 
TO  Keducb  BAn^  It  was  formerly 
held  oroper  that  the  amount  of  bail 
should  approximate  the  probable  re- 
eowry.  People  r.  Tweed,  5  Hun,  382, 
ard,  63  N.  y.  202,  less  fully,  50 
How.  Pr.  26  (refusing  to  reduce  bail 
from  three  millions  where  the  action 
was  for  six  millions). 

Under  the  former  practice  in  ac- 
tions for  a  money  demand  on  oon- 
tnet,  ball  was  required  in  double  the 
elsim,  unless  the  amount  was  large. 
CromeHnes  r.  Beldens,  1  Wend.  107; 
BiUiqgall  v.  Bumie,  1  Hall,  237.    In 


other  actions,  the  bail  is  altogether  in 
the  disoretion  of  the  court,  and  d6> 
pends  upon  the  character  of  the  action 
and  the  position  of  the  defendants; 
whether,  for  example,  residents  or 
transient  persons,  etc.  Baker  v, 
Swackhamer,  3  Code  Eep.  248;  Reig- 
ner  v.  Spang,  5  App.  Div.  237,  39 
N.  Y.  Supp.  127. 

W  The  return  is  prescribed  by  N.  Y. 
Code  Civ.  Pro.,  §§  677  and  578,  under 
which  the  time  may  vary  somewhat 
according  to  the  proceedings.  See 
also  Id,,  S  102. 

WOr,  in  quo  toarranto^  if  a  court 
order,  "  Enter,"  followed  by  judge's 
signature,  by  initials  of  name  and 
title. 

M  Omission  of  attorney's  signature 
is  an  irregularity  (Thompson  r.  Fried- 
berg,  54  How.  Pr.  519),  but  the  defect 
is  amendable  (Mather  v.  Hannaur,  55 
id.  1). 
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FORM  No.  047. 

Affidavit  to  obtain  order  of  arrest  by  reaeon  of  apprdwnded  eraaioii  of  tke 
juriadictioii.    (Ne  exeat)  i 

[As  in  Form  927,  alleging  cause  of  action  by  reference  to  the 
complaint,  and  corroborating  details  with  sources  of  information, 
etc.'^] 

III.  [Allege  ground  for  apprehending  evasion  of  jurisdiction 
for  instance,  thus:  in  action  for  accounting ^1  That  the  said  Y.  Z. 
intends  to  leave  the  State  of  New  York,  and  to  proceed  to  England, 
where  he  intends  to  settle  and  reside;  and  that  the  said  Y.  Z.,  on 
or  about  the  day  of  last,  informed  one  M.  N.  to 

that  effect,  a&  by  the  annexed  affidavit  of  the  said  M.  N.  appears. 
And  this  deponent  verily  believes  that  if  the  said  Y.  Z.  goes  out 
of  this  State  of  New  York,  he  will  not  return,  but  will  evade  his 
duty  to  account  and  the  power  of  the  court  to  compel  him  to  do 
so,  and  thereby  this  deponent  will  be  in  great  danger  of  losing  his 
said  debt. 

III.  [In  action  for  divorce.^]  That  this  action  is  brought  to 
obtain  a  divorce  from  the  defendant  by  reason  of  the  adultery 
alleged  in  said  complaint;  that  the  defendant  is  about  to  depart 
from  this  State,  and  that  he  has,  as  deponent  is  informed  and  be- 
lieves, no  present  intention  of  returning  to  this  State,  except, 
possibly  to  pass  through  it ;  that  it  is  announced  that  his  engage- 

1  In  general,  arrest  in  cases  for-  contempt,  it  is  within  the  power  of 
merly  affording  ground  for  ne  exeat,  the  court  to  grant  the  order, 
namely,  anticipaW  evasion  of  the  ju-  la  It  is  not  necessary  to  re-state 
risdiction,  is  not  allowed  except  in  facts  sufficiently  proven  by  the  corn- 
cases  for  equitable  relief.  Brownell  plaint.  Clayton  v.  Mitchell,  1  Del. 
V.  Akin,  6  Hun,  378 ;  Gordon  v.  Cox,  Ch.  32. 

11  N.  Y.  Supp.  6,  18  Civ.  Pro.  Rep.  The  Code  procedure  does  not  re- 

291;  Allen  v.  Hyde,  2  Abb.  N.  C.  197;  quire  the  complaint  to  ask  for  arrest 

Bonesteel  v.  Bonesteel,  28  Wis.  245 ;  as  a  part  of  the  relief.     The  practice 

Drover  r.  Bayer  (Eng.  Ct.  of  App,),  adopted  in  chancery  in  respect  to  mat- 

28  Wkly.  Rep.  110.    Or  divorce,  ali-  ters  of  account  (1  Hoffm.  Ch.  Pr.,  90, 

mony,  etc.    Boucicault  r.  Boucicault,  91)   being  now  properly  extended  to 

21  Hun,  431,  59  How.  Pr.  131;  Den-  all  cases.  But  in  those  jurisdictions 
ton  V,  Denton,  1  Johns.  Cb.  364.  Or  where  it  is  thought  necessary  to  ask 
for  an  accounting,  where  defendant  it  in  the  complaint,  amendment  may 
admits  less  than  plaintiff  claims,  be  allowed  for  the  purpose.  Lube, 
Story,  Eq.  Jur.,  |  1471;  Ensign  r.  Eq.  PI.  (Sumn.  A  W.  ed.),  p.  66. 
Nelson,  21  Abb.  N.  C.  321.  2  An  arrest  is  properly  obtained  in 

Wherever  there  is  concurrent  juris-  an  action  for  an  accounting.    Ensign 

diction,  the  remedy  is  clearly  proper,  t?.  Nelson,  21  Abb.  N.  C.  321. 
Mitchell  V.  Bunch,  2  Paige,  606,  619,  8  From  Boucicault  i*.  Boucicault.  21 

22  Am.  Dec.  669.  And  the  better  Hun,  431,  69  How.  Pr.  131.  A  corn- 
opinion  is  that  under  the  Code  pro-  plaint  is  essential  to  granting  the  or- 
cedure,  if  in  any  case  a  judgment  in  der.  Lichstral  v.  Lichstral,  38  Misc. 
what  is  called  a  common-law  action  331,  77  N.  Y.  Supp.  900. 

can  be  enforced  by  proceedings  for 


FBOVISIONAL   BEMEDIE8. IX.    ABBEST.  1297 

ment  as  an  actor,  at  theatre  in  this  city,  will  close  this 

evening,  and  that  he  is  announced  to  appear  at  one  of  the  theatres 
in  y  in  the  State  of  /  on  evening  next, 

and  that  he  is  to  sail  for  Europe  on  ,  19     ,  to  be  gone 

indefinitely. 

That  deponent  is  wholly  without  income  or  present  means  of 
support,  though  she  owns  a  house  in  this  city  which  is  mortgaged 
to  about  two-thirds  of  its  value,  which  is  less  than  dollars, 

and  which  has  produced  no  income  for  a  year  past.  That  she  has 
by  defendant  five  children  living,  of  whom  three  are  minors,  and 
two  of  whom  are  dependent  upon  her  for  support ;  that  they  are 
aged  respectively  years,  years,  and  years;  and 

that  the  eldest  of  the  three  is  a  permanent  invalid,  and  is  sup- 
ported by  deponent.  That  in  the  endeavor  to  support  them  she 
has  incurred  debts  and  exhausted  what  means  she  had.  That  the 
defendant  has  from  time  to  time  paid  her  sums  of  money  towards 
her  support,  and  that  of  her,  children,  but  has  done  so  irregularly, 
and  in  amounts  inadequale  to  her  reasonable  support  and  the 
snpport  and  education  of  her  children;  that  the  last  such  pay- 
ment was  made  in  last,  when  he  deposited  to  her  credit 
dollars.  lAn  allegation  of  contract  to  provide  support  pro- 
posed hy  him  wa^  added,  as  further  evidence  of  liahility.^^ 

III.  [Defendant  a  nonriesident:  See  Form  828,  and  notes, 
under  Attachment. 

[Undertaking,  if  required  by  the  court,  as  in  Form  944.] 

FORM  No.  948. 
Order  of  arrest;  by  the  court.    (Ne  ezeat)o 

At  a  Special  Term  [etc,  as  in  Form 
820,  p.  1174  of  this  volume"]  J 
[Title  of  action.] 

To  the  sheriff  of  the  county  of  : 

[Or,  except  in  the  City  Court  of  New  York:  To  the  sheriff  of 
any  county  of  the  State  of  New  York :] 

*  In  Loevrenstein  v.   Beimbaum,  9  plaint  and  stating  the  residence  neoes* 

Repr.  402,  the  United  States  Circuit  sary  to  show  jurisdiction  were  added; 

Court,   eastern   district   of    Pennsyl-  but  are  here  omitted  because  the  com- 

vtnia,  held  that  the  design  of  a  de-  plaint  is  sufficient,  if  corroborated,  so 

fendant  to  leave  the  State  to  go  into  far  as  may  be  necessary, 

mother  is  not  ground  for  issuing  ne  6  In  the  first  district  a  judge's  order 

•xeat  in  a  court  of  the  United  States.  is  valid.    See  Vol.  I,  p.  90. 

s  Allegations  rehearsing  the  nature  7  N.  Y.  Code  Civ.  Pro.,  |  561. 
of  the  relief  demanded  in  the  com- 
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It  appearing  to  the  court  by  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  by  the  verified  complaint  in 

this  action,  that  a  sufficient  cause  of  action  exists  in  favor  of  the 
above-named  plaintiff,  and  against  the  above-named  defendant 
Y.  Z.,  for  the  judgment  demanded  in  the  complaint,  which 
[among  other  things]  requires  the  performance  of  an  act,  to  wit 
[specifying  if]  the  neglect  or  refusal  to  perform  which  would  be 
punishable  by  the  court  as  a  contempt,  and  that  said  defendant 
is  not  a  resident  of  the  State  lor,  said  defendant  being  a  resi- 
dent, is  about  to  depart  from  the  State],  by  reason  of  which  non- 
residence  [or,  departure]  there  is  danger  that  a  judgment  or  an 
order  requiring  the  performance  of  the  act  will  be  rendered  in- 
effectual; and  an  imdertaking  on  the  part  of  the  plaintiff  hav- 
ing been  given  as  required  by  the  court  [or,  being  hereby  dis- 
pensed with]  : 

You  ABE  BEQUiBED  forthwith  to  arrest  the  defendant  Y.  Z.,  in 
this  action,  and  hold  him  [or,  hold  each  of  them]  to  bail  in  the 
sum  of  dollars  [by  a  written  unde'rtaking  executed  by  two  or 

more  sufficient  bail,  stating  their  places  of  residence  and  occupa- 
tions, to  the  effect  that  he  will  obey  the  direction  of  the  court  or 
of  an  appellate  court,  contained  in  an  order  or  a  judgment,  re- 
quiring him  to  perform  the  act  above  specified ;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amen- 
able to  proceedings  to  punish  him  for  the  omission;®  and  re- 
turn this  order,  with  your  proceedings  thereunder,  as  prescribed 
by  law. 

Enter:  [signature  of  judge  by  initials  of  name  and  title,'] 
[Signature  and  office  address  o/], 

Plaintiff's  attorney. 
[Deliver  to  sheriff  a  certified  copy  annexed  to  the  papers  on 
which  it  tuas  granted,  and  the  undertaking,  if  any;  and  furnish 
him  with  a  copy  of  all  these  papers  for  service  on  each  one  to  he 
arrested  J] 

II.   AcnoN  or  Replevin. 

FORM  No.  048. 

Affidavit  to  obtain  arrest  in  replevin  for  goods  fraudulently  disposed  of  witk 

intent  to  deprive  plaintiff  thereof .o 

[Title  of  court  and  action.'] 
[Venue,] 
J.  F.  De  B.,  being  duly  sworn,  says: 

8  This  direction,  as  to  the  substance  davits)    by    Barnett    t?.    Selling,    70 

of  the  undertaking,   is  not  required,  N.  Y.  492,  3  Abb.  N.  C.  83. 

but  is  convenient.    Boucicault  v.  Bou-  The   cause  of  action  being  within 

cicault,  21  Hun,  431,  59  How.  Pr.  131.  the    term   "an   injury   to   property," 

•  Sustained  (with  corroborating  affi-  and  the  injury  being  willful,  a  female 
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L  I  have  been  book-keeper  and  confidential  clerk  of  the  plain- 
tiff S.  B.  for  over  a  year  past^  and  have  had  general  charge  of 
his  business. 

II.  On  the  day  of  >  19     ,  H.  S.,  the  defendant, 

called  at  the  place  of  business  of  the  plaintiff,  in  the  absence  of 
Baid  plaintiff,  and  applied  to  me,  as  his  salesman  and  agent,  to 
purchase  of  the  said  S.  B.  twelve  bales  of  leaf  tobacco  on 
credit;  and,  to  induce  me  on  behalf  of  the  plaintiff  to  sell  him 
finch  goods  on  credit,  stated  to  me  that  he,  the  said  defendant,, 
was  perfectly  solvent,  and  that  he  did  not  owe  anybody  a  cent 
in  the  world,  and  that  he  always  paid  cash  for  all  the  goods  that 
he  bought  elsewhere,  but  that  he  was  a  little  short  of  money  at 
that  time,  and  he  must  have  these  goods,  as  he  had  already  sold 
them  to  a  customer  of  his  on  a  credit  of  ninety  days.  Said  de- 
fendant also  then  stated  that  he  wanted  the  said  twelve  bales  of 
tobacco  charged  to  him  on  a  credit  of  sixty  days;  but  that  he 
would  soon  be  getting  in  money  from  customers  of  his  who  owed 
him  money,  and  that  in  less  than  two  weeks  he  would  discount 
the  bill,  any  pay  the  cash  for  it. 

m.  Believing  the  said  statements  of  said  defendant  to  be 
true,  I,  as  such  agent  of  the  said  plaintiff,  sold  and  delivered  to 
the  said  defendant  the  said  twelve  bales  of  leaf  tobacco  at  the 
price,  and  which  were  then  and  at  all  times  since  of  the  market 
value  of  dollars  on  a  credit  of  sixty  days.^® 

IV.  Since  the  sale  and  delivery  of  the  said  tobacco  the  said 
defendant  has  stated,  in  my  presence,  that  at  the  time  he  made 
the  said  statements  he  had  not  sold  the  said  goods  to  a  customer 
of  his  on  credit  as  represented;  but  that  immediately  after  ob- 
taining the  said  goods  he  exchanged  them  for  a  large  quantity  of 
cigars,  which  he  immediately  thereafter  sold  for  cash.** 
\_See  next  Form  for  accompanying  aflidavit}^'] 

ean  be  arrested.    N.  Y.  Code  Civ.  Pro.,  236,  aff'd,  70  N.  Y.  492,  3  Abb.  N.  C. 

f  553;  Starr  v.  Kent,  2  Code  Rep.  30;  83. 

8.  p.,  Muaer  r.  MiUer,  12  Abb.  N.  C.  There  need  be  no  intent  to  defeat 

305,  note,  65  How.  Pr.  283,  3  Civ.  Pro.  plaintiff's   remedy  in   the   particular 

Rep.  388,  2  id.   (McCarty)  444,  and  action,  involved  in  the  disposal  of  the 

5  Monthly  L.  Bui.  67.  goods.    Thompson  17.  Strauss,  20  Hun, 

10  See,  for  other  Forms  of  deceit  on  256. 

inducing  sale.  Forms  035,  036.    If  no  Where  goods  left  on  memorandum 

value  is  proven,  or  damages  for  deten-  were  disposed  of  by  defendant,  held, 

tion,   the    warrant   will   be   vacated,  that  replevin  would  lie;  and  an  order 

Morton  v.  Chesley,  3  App.  Div.  446,  of  arrest  would  issue  whether  or  not 

38  N.  Y.  Supp.  252.     Allegations  of  defendant  designed  that  tuey  would 

dsmsge  in  the  complaint  are  insuffi-  not  be  found  by  the  sheriff.    Myers  r. 

fient  as  proof.    Id.  Shupeck,  3  N.  Y.  St.  Rep.  280." 

11  Such  a  sale  does  not  preclude  re-  12  Fraud  in  purchase,  and  inability 
pkfin.     Barnett  r.   Selling,  0  Hun,  of  sheriff  to  find  the  goods,  justifies 
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FORM  No.  950. 
AffidATit  accomptnying  the  f  oregoiiig  to  inability  to  replory  goodni* 

W.  R.  N.,  being  duly  sworn,  says : 

I.  I  am  an  attomey-at-law  and  managing  clerk  of  R.  W.  T., 
plaintiffs  attorney  herein. 

II.  This  action  is  for  the  recovery  of  possession  of  the  specific 
personal  property  mentioned  in  the  annexed  affidavits,  and  was 
commenced  ,19  ,  by  service  upon  defendant  by  the 
sheriff  of  ,  of  the  summons  and  complaint,  which  were 
delivered  to  said  sheriff  for  service  on  ,  19  ,  with 
affidavit  of  plaintiff  and  requisition,  of  which  a  copy  is  annexed, 
marked  "A,"  and  an  undertaking,  of  which  a  copy  is  annexed, 
marked  "  B." 

III.  The  sheriff  has  returned  the  said  affidavit  and  requisition 
with  his  certificate,  of  which  a  duplicate  is  annexed  hereto,  marked 
"  C." 

IV.  No  part  of  the  property  described  in  said  affidavit  has 
been  taken  by  the  sheriff  or  delivered  to  the  plaintiff." 

[Jurat,  ]  [Signature,  ] 

{Copy  affidavit  and  undertaking  to  be  annexed  and  marked  as  re- 
ferred to.'] 
[Undertaking  as  in  Form  944.] 

FORM  No.  951. 

Seturn  by  sheriff  that  chattel  was  concealed,  etc,  annexed  to  foiegoinc 

affidavitB.15 

I  certify  and  return: 

I.  That  on  the  day  of  ,  19     ,  at  ,  I 

served  upon  H.  S.,  the  defendant  within  named,  a  copy  of  the 


an  inference  of  disposal  or  conceal- 
ment with  fraudulent  intent.  Fitch 
r.  McMahon,  103  N.  Y.  690. 

1^  Sustained  in  Barnett  v.  Selling 
{above). 

14  After  plaintiff  has  actually  ar- 
rested the  defendant,  he  is  not  enti- 
tled to  have  the  property  delivered  to 
him  before  jud^n^ent.  This  would  be 
oppressive.  Chappel  v.  Skinner.  6 
How.  Pr.  338;  s.  P.,  N.  Y.  Code  Civ. 
Pro.,  I  1714. 


If  he  has  only  obtained  part  of  the 
property,  he  does  not  waive  his  right 
to  an  order  of  arrest  for  the  residue. 
Tracy  v.  Veeder,  36  How.  Pr.  209,  50 
Barb.  70.  But  a  subsequent  return 
of  the  residue  supersedes  an  unexe- 
cuted order  of  arrest.  N.  Y.  Code 
Civ.  Pro.,  H  1714. 

15  Sustained  also  by  Manley  v.  Pat- 
terson, 3  Code  Rep.  89;  Acker  v. 
Hauteroann,  27  Hun,  48.  For  the 
general  rules  applicable  to  retuniB, 
see  Vol.  I,  p.  366. 
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sonmioiiB^*  and  complaint  in  the  within  entitled  action,  together 
with  a  copy  of  the  undertaking  given  by  the  plaintiff,  approved 
by  me,  and  a  copy  of  the  annexed  [or,  within]  affidavit  and  re- 
qnisition. 

II.  [//  any  of  the  chattels  were  taken,  say:']  That  by  virtue 
of  said  affidavit  and  requisition  I  did  at  the  same  time  take  from 
said  defendant  a  portion  of  the  property  therein  described,  to 
wit  [specifying  the  part  taken],  said  property  so  taken  being  all 
of  the  property  mentioned  in  said  affidavit  which  I  could  find 
after  diligent  search  [in  the  possession  of  the  defendant  or  any 
agent  of  his]. 

m.  //  part  had  been  eloigned:]  That  before  the  coming  of 
this  requisition  to  me,  the  property  within  described  [except  the 
part  herein  before  specified]  had  been  eloigned,  removed,  con- 
cealed or  disposed  of,  so  that  I  could  not  take  the  same,  as  by 
said  requisition  I  am  commanded.^^ 

IV.  [If  there  has  been  a  delivery  to  plaintiff,  add:]  That  no 
notice  of  exception  to  the  sufficiency  of  the  sureties  to  the  said 
undertaking  was  given  to  me  by  said  defendant;  and  no  per- 
son made  claim  to  said  property  taken  by  me  as  aforesaid;  and 
therefore  I  delivered  the  same  to  said  plaintiff;  and  I  delivered 
to  said  defendant  the  original  undertaking  on  the  part  of  the 
plaintiff  herein  mentioned. 

[Date.']  [Signature.] 

FORM  No.  952. 

Order  of  arrest  in  replevin. 

[As  in  Form  945  to  the  t,  continuing:]  to  recover  certain 
personal  property  of  the  plaintiff,  and  the  ground  of  arrest  is, 
that  [a  part  of]  the  same  has  been  concealed,  removed  or  dis- 
posed of  by  the  defendant,  Y.  Z.,  so  that  it  cannot  be  found 
or  taken  by  the  sheriff,  and  with  intent  that  it  should  not  be 
so  found  or  taken,  and  to  deprive  the  plaintiff  of  the  benefit 
thereof: 

16  The  omission   of  the  sheriff  to  edy.     Acker  v,  Hautemann,  27  Hun, 

serve  ft  copy  of  the  snmmons  before  48,  63  How.  Pr.  280. 
replevying  the  chattels  is  no  ground  it  Fitch  v.  McMahon,  103  N.  Y.  690. 

for  vaeatins:  the  arrest.     The  seizure  Fraud  in  the  purchase  will  sometimes 

niujd;  be  deemed  an  equivalent  to  the  justify  the  inference  that  the  inabil- 

jH'nntincr  of  n  provisional  remedy,  and  fty  of  the  sheriff  to  take  them  is  due 

liy  N.  Y.  Code  Civ.  Pro.,  $  1693,  the  to  fraudulent  disposition  or  conceal - 

court  acquires  jurisdiction  from  the  ment.     Allegation  of  wrongful  taking 

time  of  granting  a  provisional  rem-  insufficient.     Id, 
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And  the  plaintiff  having  given  the  undertaking  required  by 
law  \_if  amendment  of  complaint  was  asked  for,  add]  and  plain- 
tiff having  been  directed  by  an  order  of  even  date  herewith,  made 
before  the  granting  of  this  order,  to  sen^e  an  amended  com- 
plaint herein; 

You  ABB  BEQUiBED  forthwith  to  arrest  said  defendant  [nam- 
ing him  or  them]  in  this  action,  and  hold  him  lor,  hold  each  of 
them]  to  bail  in  the  sum  of  dollars*®  [pursuant  to  the  re- 

<}uirements  of  subd.  2  of  section  575  of  the  Code  of  Civil  Pro- 
cedure**], and  return  this  order,  with  your  proceedings  there- 
under, as  prescribed  by  law. 

[Date.]  [Signatures  of  judge,  with  initials  of  title.] 

[Signature  and  office  address  of]. 
Plaintiff's  attorney. 

[Directions  as  in  Form  945.] 

III.  Amendino  Complaint. 

FORM  No.  053. 
Affidavit  upon  application  for  leave  to  amend  complaint. 
"[Adapt  from  Form  927,  par  IV.] 

FORM  No.  064. 

Drder  allowing  amendment  of  complaint  by  adding  allegation  of  ground  of 

arreetao 

[Title  of  court  and  action.y^ 

Upon  the  annexed  affidavit  of  the  plaintiff,  A.  B.,  verified  the 
day  of         ,  19     ,  aiid  the  verified  complaint  here- 

tofore filed  [or,  served  —  or  both]  herein,  and  the  proposed 
4iniended  complaint,  duly  verified,  a  copy  of  which  is  annexed  to 
said  affidavit;  and  on  motion  of  A.  T.,  attorney  for  plaintiff,  now 
applying  for  an  order  of  arrest  against  the  defendant  Y.  Z., 

Ordebed,  that  plaintiff  file  and  serve  said  amended  verified 
complaint,  such  service  to  be  made  with  or  before  the  service 
of  the  order  of  arrest  now  asked  for. 

[Date.]  [Signature  of  judge,  with  initials  of  title,] 

18  See  notes  to  Form  No.  945.  Abb.  Pr.  (N.  S.)  22;  Elston  v.  Potter. 

19  This  clause  is  convenient,  but  not  9  Bosw.  636 ;  Josuez  r.  Murphy,  6 
necessary.    As  to  whether  it  is  proper      Daly.  324. 

or  necessary  to  mention  a  sum  which  20  N".  Y.  Code  Civ.  Pro.,  §  558,  last 

«hall  limit  the  liability  of  the  bail,  clause.      See  note  to   Form  No.  927, 

compare  (in  the  affirmative)  Tracy  v.  para^rraph  4. 

l^eeder,  7  Abb.  Pr.   (N.  S.)  23,  note,  21  In   quo   warranto   it  may  be  a 

50  Barb.  70,  35  How.  Pr.  209;   (in  the  court  order. 

negative)    Sherlock    v.    Sherlock,    7 
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SECTION   11. 

TACATUfG    OBDEB;    018CHAB0IN0    FBOM   ABBBST;    AND    MODIFTINO   BBOUBITT. 


1.  Vagatino  abbest,  beducino  bail, 
ob  iiccbeasinq  8bcubitt. 

1.  Defendant's  course. 
'2.  Rules   for   decision   of  motion  to 
vacate. 

3.  Tenus  imposed. 

4.  Before  whom  made. 

5.  Motion  to  reduce  bail. 

Fonts. 

(055)  Affidavit  to  move  to  vacate 
anest. 

(956)  Order  to  show  cause  why  or- 
der of  arrest  should  not  be 
vacated  or  bail  reduced. 

(057)  Notice  of  motion  to  vacate  or- 

der of  arrest,  or  to  reduce 
bail,  or  increase  security. 

(058)  Order   vacating  order  of  ar- 

rest. 
(050)  Order  denying  motion  to  va- 
cate   order    of    arrest;    on 
terms. 

(060)  Order    reducing    amount    of 

bail. 

(061)  Order  for  increase  of  security 

on  part  of  plaintiff. 

IL    DlSCHABOE   FOB   PBIVILBGB,    IN- 
FANCT,  ETC. 

(062)  Affidavit  to  move  to  discharge 

person  privileged  from  ar- 
rest. 

(063)  AiBdavit  to  move  to  discharge 

person  of  unsound  mind,  or 
infant  under  fourteen. 


(064)  Order  to  show  cause  thereon. 

(065)  Order  discharging  from  arrest 

privileged  person,  infant, 
idiot,  or  person  of  unsound 
mind. 

III.    DiaCHABGB  ON  BAIL,  OB  DEPOSIT. 

(066)  Undertaking  of  bail. 

(967)  Undertaking  for  jail  liberties. 

(968)  Notice  of  exception  to  bail  or 

undertaking. 

(969)  Notice  of  bail  justifying. 

(970)  Examination  of  bail. 

(971)  Allowance  of  bail. 

( 972 )  The  same ;  as  to  one  bail,  and 

for  time  for  the  other  to 
justify.      , 

(973)  The  same;  with  the  direction 

that  the  money  be  refunded. 

(974)  Allowance  of  added  bail. 

(975)  Certificate  of  deposit  in  lieu 

of  bail. 

(976)  Notice  to  protect  deposit  in 

lieu  of  bail. 

(977)  Certificate  that  bail  has  been 

given  instead  of  deposit. 

IV.   SUPEBSEDEAS. 

(978)  Affidavit  to  move  for  super- 

sedeas. 

(979)  Certificate  of  sheriff  that  de- 

fendant is  in  custody,  and 
that  no  execution  has  been 
issued. 

(980)  Order  to  show  cause  for  su* 

persedeas  of  arrest. 


Defendant's  course.']  —  The  defendant  may  move  to  vacate  on 
the  ground  that  the  complaint  does  not  state  a  sufficient  cause 
of  action  under  Code  Civ.  Pro.  §  649 ;  such  motion  may  be  made 
even  after  judgment  if  the  complaint  has  been  first  filed  on  en- 
tering jud^nent  and  has  not  been  served.^  Motions  to  vacate  on 
other  grounds  must  be  made  before  judgment,  or  within  twenty 
days  after  arrest.^ 

If  defendant  questions  the  jurisdiction  of  the  court,  he  may,  in 
a  clear  case,**  move  to  dismiss  the  action  for  want  of  jurisdiction 


a  New  Haven  Web  Co.  v,  Ferris,  125  N.  Y.  364. 
itCode  Civ.  Pro.,  I  567. 
Mydimie  I,  p.  82. 
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of  the  Bubject-matter,  or  move  to  set  aside  the  proceedings  therein 
for  want  of  having  acquired  jurisdiction  of  bis  person;  and  in 
such  case,  if  be  appears  specially,  the  court  have  power  to  extend 
his  time  to  appear  generally  and  plead,  until  the  jurisdictional 
question  is  settled.^ 

Where  jurisdiction  is  not  questioned,  he  may  (without,  how- 
ever, waiving  any  objection  that  the  court  has  not  jurisdiction 
of  the  subject-matter)  move  to  vacate  the  order  of  arrest,  or  to 
reduce  the  amount  of  bail,  or  to  increase  the  security  given  by 
plaintiff  and  may  combine  these  objects  in  one  motion,  asking 
them  if  he  choose  in  the  alternative.** 

Even  if  the  validity  of  the  order  is  not  questioned,  defend- 
ant can  move  to  be  discharged  from  the  arrest  made  under  it,  on 
the  ground  that  it  was  effected  by  artifice,  or  irregularly  made, 
or  that  he  was-  privileged  from  arrest. 

Even  if  the  regularity  of  the  arrest  is  not  questioned,  defend- 
ant may  give  bail,  which  will  set  him  at  liberty,  his  bail  being 
only  liable  that  he  will  at  all  times  render  himself  amenable 
to  final  process,"  or,  in  the  case  of  arrest  for  apprehended  evasion 
of  the  jurisdiction,  that  he  will  obey  such  order  or  judgment  for 
specific  relief  as  the  court  may  make;^  except,  however,  in  re- 
plevin, in  which  case  bail  are  responsible  for  delivery  of  the 
chattel,  if  adjudged,  and  payment  of  any  money  recovery  in  the 
action.**  He  may,  if  he  prefer,  in  lieu  of  bail,  deposit  money 
to  be  held  on  the  same  conditions. 

If  he  is  held  for  want  of  bail  or  deposit,  he  has  a  right  to 
be  admitted  to  the  liberties  of  the  jail  —  which,  in  the  most 
populous  counties,  extend  to  the  whole  of  the  county  or  city  —  on 
giving  security,  simply,  that  he  will  not  go  beyond  the  liberties 
until  discharged  by  due  course  of  law  ;*^  and  this  enlargement,  he 
may  have  in  all  cases  of  arrest  whatever,  including  replevin  and 
ne  exeat,  whether  on  execution  or  on  order,  but  not,  however,  when 
committed  after  conviction  for  contempt. 

The  statute"  limiting  the  term  of  imprisonment  in  civil  actions 
for  the  recovery  of  money,  does  not  apply  to  prisoners  held  under 

25  Volume  I,  pp.  732,  738. 

26  N.  Y.  Code  Civ.  Pro.,  f  567  (the  time  for  so  moving  is,  however,  in  some 
cases,  limited  by  the  statute). 

27  Id.,  I  566,  subd.  3. 
28 /d.,  subd.  1. 

29 /<f.,  subd.  2. 

SON.  Y.  Code  Civ.  Pro.,  I  750. 
.     81  Id,,  I  111,  as  amended  in  1886. 
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an  order  of  arrest  granted  as  a  provisional  remedy;^  but  plain- 
tiff cannot  temporize  by  delaying  to  enter  final  judgment^  or  issue 
execution  against  the  person,  and  thus  postpone  the  limit  If 
plaintiff  unreasonably  delays  trial,^  or  neglects  for  ten  days  to 
enter  judgment  either  after  the  granting  of  the  order  of  ar- 
rest or  its  execution,'*  or  to  issue  a  body  execution,  either  within 
ten  days  after  return  of  a  property  execution,  or,  in  any  event, 
within  three  months  after  entry  of  judgment;  or  delays  his 
remedy  by  collusion,  or  for  the  purpose  of  effecting  extended 
imprisonment  under  different  processes,  defendant  may  move  for 
a  discharge,  and  the  court  in  its  discretion  may  grant  it^ 

2.  RtUes  for  decision  of  motion  to  vacate.]  — Where  defend- 
ant moves  upon  the  plaintiff's  papers  only,  the  rule  for  decision 
accords  with  that  in  attachment,  i.  e.,  that  the  truth  of  all  facts 
alleged  is  conceded,  and  that  plaintiff  is  entitled  to  all  just  in- 
ferences fairly  deducible  from  the  facts  alleged.'* 

Where  defendant  moves  to  vacate  upon  new  papers,  the  court 
should  examine  the  affidavits,  and  dispose  of  the  matter  accord- 
ing to  the  just  preponderance  of  proof  as  contained  in  them,  no 
matter  whether  the  grounds  of  arrest  are  identical  with  the  facts 
which  establish  the  cause  of  action^  or  are  extrinsic  to  the  cause  of 
action.*^  Upon  such  motion,  plaintiff  may  read  additional 
papers  supporting  any  ground  recited  in  the  order  of  arrest '^ 

3.  Terms  imposed.]  —  The  court  has  power,  where  the  decision 
of  the  motion  appeals  to  the  discretion  of  the  court,  to  impose 
terms  as  a  condition  of  vacating,  such  as,  that  defendant  will  not 

ttLery  v,  Salomon,  105  N.  T.  629,  10  Abb.  N.  C.  52,  Tev'g  IS  id.  220; 
Matter  of  Shepard,  43  Hun,  287,  12  Civ.  Pro.  Rep.  126. 

tt  Omission  to  place  on  calendar  may  not  constitute  such  unreasonable 
neglect.    Goff  v.  Charlier,  44  Misc.  28,  89  N.  T.  Supp.  722. 

M  Wasserman  v.  Benjamin,  88  App.  Div.  1,  84  N.  Y.  Supp.  489  (delay  of  a 
▼ear  after  yerdict  in  entering  judgment  will  not  prevent  the  granting  of  an 
order  of  arrest,  but  plaintiff  must  then  enter  judgment  within  ten  days  after 
granting  of  order  or  its  execution). 

WN.  Y.  Code  Civ.  Pro.,  f  572.  Even  if  out  on  bail.  Havemeyer  Sugar 
Kefln.  Co.  v.  Taussig,  19  Abb.  N.  C.  67,  44  Hun,  475.  Or  not  yet  arrested. 
Knight  r.  Vanderbilt,  18  N.  Y.  Supp.  810.  But  the  section  has  no  application 
to  a  defendant  arrested  in  an  action  of  replevin,  and  discharged  upon  giving 
an  undertaking.  Hedges  r.  Payne,  85  Hun,  377,  32  N.  Y.  Supp.  966.  And  see 
ExEcunoH. 

» Martin  v.  Lynch,  14  Misc.  47.  35  N.  Y.  Supp.  135;  Boyer  v,  Fenn,  19 
Misc.  128,  43  N.  Y.  Supp.  533;  Phillips  r.  Wortendyke,  31  Hun,  192.    * 

"Levy  r.  Bernhard,  2  App.  Div.  336,  37  N.  Y.  Supp.  840,  3  Anno.  Cas.  40; 
Argrave  r.  Blackman,  25  Misc.  654,  56  N.  Y.  Supp.  412,  28  Civ.  Pro.  Rep.  362. 

» Ensign  v.  Nelson,  21  Abb.  N.  C.  321;  Code  Civ.  Pro.,  I  568. 
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sue  for  damages  ;^^  but  no  such  condition  may  be  imposed  where 
defendant  is  entitled  as  of  right  to  the  vacatur.^ 

4.  Before  whom  made.^  — The  motion  to  vacate,  when  made 
upon  plaintiff's  papers,  may  be  made  to  the  judge  who  granted 
the  order,  with  or  without  notice  as  he  may  deem  proper ;  or  it  may 
be  made  to  the  court,  on  notice.** 

If  founded  upon  the  new  papers,  it  may  be  made  to  the  court, 
or,  if  the  order  was  granted  by  a  judge,  to  any  judge  of  the 
court,  but  only  upon  notice  in  each  instance.  Plaintiff  may  meet 
this  latter  motion  with  new  proof,  supporting  any  ground  of 
arrest  recited  in  the  order,  or  avoiding  the  defense  of  bank- 
ruptcy.** 

5.  Motion  to  reduce  6ai7.]  — The  motion  may  be  made  at  any 
time  before  final  judgment,  and  notwithstanding  defendant  has 
given  the  bail  required  in  the  order.**  The  fact  that  the  bail  is 
now  required  merely  to  secure  defendant's  presence  upon  issu- 
ance of  execution  against  his  person  (except  in  ne  exeat  and 
replevin)  and  that  his  term  of  imprisonment  thereunder  cannot 
exceed  six  months,  should  be  considered  in  fixing  the  amount.** 


I.    Vaoatino  Abbest,  RB>noiiro  Bail,  or  Ixtobbasiho  SsouBiTr. 
FORM  No.  955. 
Affidavit  to  move  to  vacato  amgt 
[Title  of  court  and  action.'] 
[Venue.'] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  above  named  [appearing  herein 
only  for  the  purposes  of  this  motion.     See  Volume  I,  pp.  733, 

739.] 

» Kimball  v.  Flajifg,  15  Daly,  496,  8  N.  Y.  Supp.  469;  jee,  also,  cases  cited 
in  notes  to  Form  958. 

40  Matter  of  Bradner,  87  N.  Y.  171;  Tompkins  v.  Smith,  48  N.  Y.  Supp. 
1 13,  1  Civ.  Pro.  Rep.  398,  aflTd,  89  N.  Y.  602. 

41  Code  Civ.  Pro.,  f  568;  Skinner  Mfg.  Co.  I7.  Fagenaoii,  38  Misc.  121,  77 
N.  Y.  Supp.  101;  Van  Kleek  v.  Nichola,  63  How.  Pr.  403;  Jordan  v.  HarriaoiL 
13  Civ.  Pro.  445. 

42  Code  Civ.  Pro.,  f  568. 

43  Sibley  r.  Smith,  67  App.  Div.  514,  73  N.  Y.  Supp.  977. 

44  Sibley  r.  Smith,  8upra  (suggesting  that  bail  in  the  sum  of  $5,000,  without 
special  circumstances  appearing,  is  excessive,  without  regard  to  the  amount 
sought  to  be  recovered).    See  also  notes  to  Form  945. 
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II.  That  on  the  day  of  last,  he  was  arrested 

by  the  sheriff  of  the  county  of  ,  by  virtue  of  an  order 

of  arrest  of  which  a  copy  with  a  copy  of  the  papers  whereon  it 
WHS  made,  is  hereto  annexed.^ 

III.  [State  facts  as  to  ba/U,  as  thus:]  That  he  has  not  yet 
giren  security  as  allowed  by  law  to  obtain  his  discharge  [and, 
if  an  order  to  show  cause  is  ashed  for,  state  that  he  is  in  actual 
custody,^  as  thus:']  but  is  now  actually  confined  by  said  sheriff 
in  the  county  jail  of  county,  and  is  unable  as  yet  to  find 
bail  or  to  make  any  deposit  in  lieu  thereof. 

IV.  [//  motion  is  not  to  be  rested  merely  on  the  plaintiff's 
papers,  insert  denials  of  plaintiff's  affidavits,  or  allege  new  mas- 
ter relied  on  in  avoidance,  or  both.] 

V.  [//  order  to  show  cause  is  ashed  for,  add  reason,  as  thu^:] 
Deponent  asks  an  order  to  show  cause,  instead  of  giving  the 
usual  notice  of  motion  in  order  that  he  may  not  be  held  in  cus- 
tody until  the  day  of  ,  which  is  the  earliest  day 
that  a  motion  could  be  made  on  notice.  [Also  state  condition  of 
cause,  and  as  to  previous  application;  see  Form  816.] 

[Jurat]  [Signatures.] 

FORM  No.  956. 

Orier  to  ihow  caaae  why  order  of  arrest  should  not  be  vscated  or  bail  reduced, 
or  security  increafled.is 

[Title  of  court  and  action.] 

On  [the  annexed  affidavit  of  Y.  Z.,  verified  on  the  day 

of  ,  19     ,  and  the  pleadings  herein  and]  the  order  of 

arrest  herein,  and  the  papers  on  which  the  same  was  granted: 
Let  the  plaintiff  show  cause  before  this  court,  at  a  Special  Term 

« It  was  held  in  Martin  v.  Gross,  46  Garrett  v.  Humiter,  1  Monthly  L. 

16  Civ.  Pro.  Rep.  235,  56  N.  Y.  Super.  Bui.  42. 

Ct.  512,  4  N.  Y.  Supp.  337,  that  a  47  On  a  motion  to  reduce  the  bail, 
motion  to   vacate   on   the   plaintiff's  defendant  should  show  the  facts  con- 
papers  will  lie  without  showing  that  stituting  the  defense  or  going  in  miti- 
tbe  defendant  has  been  arrested.      It  gation.     Britton  v.  Richards,  13  Abb. 
will  not  be  entertained,  however,  if  it  Pr.    (N.  S.)   258. 
appear  that   defendant  is   remaining  48  Adapted  from  the  Form  used  iu 
oDt  of  the  jurisdiction  to  avoid  arrest,  People  r.  Tweed,  63  N.  Y.  202. 
in  a  case  where  the  order  has  been  Compare,  however,  for  certain  re- 
issued for  his  contempt.     See  Matter  strictions  imder  N.  Y.  Code  Civ.  Pro., 
of  Byrne,  55  Hun,  438,  8  N.  Y.  Supp.  H  710  and  772  of  that  act. 
C6,aff'd,  121  N.  Y.  675. 
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thereof,  to  be  held  at  the  CouBty  Court-House,  in  the  city  of 
,  on  the  day  of  9  19     ?  ^t  o'clod^  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard  {_or, 

before  Hon.  J.  K.,  one  of  the  justices  of  this  court,  at  , 

on  the  day  of  ,  at  o'clock  in  the 

noon],^  why  the  said  order  of  arrest  should  not  be  vacated, 
or,  if  that  be  refused,  why  the  amount  of  bail  should 
not  be  reduced,  or  the  security  given  by  plaintiff  be  increased, 
or  such  other  or  further  order  made  as  may  be  just  [with  costs 
of  this  motion  —  may  add  grounds,  and  if  irregularity  is  relied 
on,  must  specify  it  as  thus:']  upon  the  following  grounds*^  [and 
see  Forms  899-909,  and  notes.] : 

1.  That  the  defendant  has  been  already  arrested  and  held  to 
bail  in  dollars,  at  the  suit  of  the  same  plaintiff  for  the 
same  cause  of  action. 

2.  That  the  order  of  arrest  was  made  while  other  actions  for 
the  same  cause  were  pending,  and  that  a  similar  suit  between 
the  same  parties  for  the  same  cause  of  action,  was  and  is  now 
pending,  wherein  the  defendant  was  and  is  still  under  bail  to 
the  amount  of  dollars. 

3.  That  the  papers  on  which  the  order  was  granted  were  not 
sufficiently  or  properly  verified.^* 

4.  That  no  undertaking  was  delivered  to  the  sheriff,  and  no 
copy  thereof  served  on  the  defendant. 

6.  That  no  ground  of  arrest  is  alleged  in  the  complaint 

6.  That  the  defendant  should  not  be  held  to  bail,  and  his 
property  attached,  at  the  same  time  and  in  the  same  action." 

7.  That  the  bail  would  be  excessive,  supposing  a  good  cause 
of  action  be  shown,  and  no  constitutional  provision  to  exist  in 
respect  to  bail. 

8.  That  the  amount  of  bail  is  excessive  and  prohibited  by  the 
Constitution. 

»-       ■>■  *" 

49  The  judge  who  granted  the  war-  w  Dieckerhoff   v.   Ahlborn,   2   Abb. 

rant  may  entertain  an  application  to  N.  C.  372,  374;  Lalor  I7.  Fisher,  2 
vacate  founded  upon  the  plaintiff's  Robt.  669;  Vol.  I  of  this  work,  p.  122, 
papers  only;  a  motion  upon  additional  etc.  Also  see  notes  to  Form  No.  897. 
papers  must  be  made  in  the  district  01  See  N.  Y.  Code  Civ.  Pro.,  H  ^^^' 

where  the  action  is  triable,  or,  except      657. 

in  the  first  district,  in  an  adjoining  S2Tliis  objection  is  not  ordinarily 

county.  Moser,  etc.,  Co.  v.  Lawrence,  sustainable.  It  should  be  shown  that 
eo  Hun,  137,  14  N.  Y.  Supp.  640.  both  are  not  reasonably  necessary  for 

plaintiff's  security.     S  719. 
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9.  That  the  bail  should  not  exceed  an  amount  which  the  de- 
fendant is  supposed  able  to  give. 

Service  of  diis  order,  with  a  copy  of  said  affidavit,  shall  be 
sufficient  if  made  on  or  before  the  day  of  ,  19     .*® 

[Date.'}  ISignature  of  judge,  with  initials  of  iiile.'] 


FORM  No.  957. 
Notice  of  motUm  to  vacate  order  of  arrestyM  or  to  reduce  ban,  or  increaae 

security. 

[Title  of  court  and  action.'] 

Please  take  notice,  that  on  the  [specifying  the  papers']  in 
this  action  [and  on  the  annexed  affidavits  of  Y.  Z.  and  O.  P., 
verified  the  day  of  ,  19     ,  the  undersigned,  will 

move  the  court,  at  a  Special  Term  to  be  held  at  the  City  Hall 
[or,  the  County  Court  House],  at  ,  on  the  day  of 

,19     ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard  \^or,  will  move  before  Hon. 
J.  K.,  ,  at  ,  at  ,  on  the  day  of 

next,  at  o'clock  in  the  noon],  to  vacate  the 

order  of  arrest  heretofore  granted  in  this  action,  or  reduce  the 
amount  of  bail  required  of  defendant,*®  or  increase  the  security 
pven  by  the  plaintiff  on  applying  for  said  order  of  arrest,  with 
costs,  and  for  such  other  or  further  relief  as  may  be  just  [and 
if  the  order  moved  for  is  asked,  in  any  part,  on  the  ground  of 
irregularity,  specify  it,  for  instance,  thu^s:]  and  that  such  re- 
lief will  be  asked  upon  the  grounds,  among  others,  of  irregu- 
larity, in  that  all  the  papers  upon  which  the  sarid  order  of  the 
court  was  granted,  were  not  specified  in  said  order,  and  that  a 
copy  of  the  order,  with  the  papers  upon  which  the  order  was 
panted,  was  not  delivered  to  the  defendant  upon  his  arrest, 
nor  filed  as  prescribed  by  law  [and  see  last  Form  for  other 
grounds.] 

[Date.]  [Signature  and  office  address  of]. 

Defendant's  attorney. 
To  [address]  y 

Plaintiff's  attorney. 

^  Such  a  clause  as  this  is  now  re-  6S  Under  notice  qf  motion  to  vacate 

quired.     N.  Y.  Code  Uiv.  Pro.,  §  780.  order  of  arrest,  and  for  general  relief, 

•^  If  appearance  is  special   (Vol.1,  to   reduce    bail    would   be   irregrular. 

pp.  733.  730 ),  qualify  signature  as  in  Smith  v.  Spalding,   3  Robt.  615,  30 

Form  Xo.  898,  Vol.  2.  How.  Pr.  339.    See  Vol.  I,  p.  151. 
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FORM  No.  958. 
Order  Tftcating  order  of  arre8t.B6 

[Title  and  recitals/^''  as  in  Form  No.  819  or  820  of  this  vol- 
ume.l 

Ordered,  that  the  order  of  arrest  granted  herein,  dated  [or, 
entered]  the  day  of  ,  19       [against  the  defendant 

Y.  Z.],  be  and  the  same  is  hereby  vacated,  with  ten  dollars  costs 
to  defendant. 

[//  desired,  state  ground  of  vacatur,^  see  Forms  956-7,  and 
899-909.] 

[//  the  vacatur  is  upon  a  stipulation  not  to  sue,  state  terms, 
for  instance,  thus.^^]  upon  the  execution  of  and  delivery  to  the 
plaintiff's  attorneys  of  a  stipulation  by  the  defendant  relin- 
quishing all  claim  for  damages,  and  also  all  supposed  rights  of 


66  Under  N.  Y.  Code  Qv.  Pro.,.  J  568, 
if  the  order  to  be  vacated  was  made 
by  the  court,  this  order  vacating  it 
must  also  be  by  the  court.  If  it  was 
made  by  a  judge  out  of  court,  then, 
where  the  application  to  vacate  is 
made  on  the  original  papers,  it  may 
be  to  the  same  judge  in  court  or  out 
of  court,  and  may  be  with  or  without 
notice;  or,  the  motion  may  be  made 
to  the  court,  upon  notice.  Skinner 
Mfg.  Co.  V.  Fagenson,  38  Misc.  121,  77 
N.  Y.  Supp.  101.  Where  it  is  made 
on  proof  by  affidavit  on  the  part  of 
the  defendant,  it  may  be  made  to  the 
court,  or  to  any  judge  of  the  court, 
upon  notice. 

57  In  accordance  with  N.  Y.  Gen. 
Rules  of  Practice  No.  3,  an  order  va- 
cating an  arrest  on  motion  founded 
on  new  papers,  must  specify  all  the 
papers;  and  all  must  be  filed  unless 
othenvise  ordered  by  the  court. 

68  An  appellate  court  will  presume 
that  the  ground  of  vacating  was  dis- 
cretionary unless  it  be  otherwise  stated 
in  the  order  itself.  Clarke  t\  Lourie, 
82  N.  Y.  580;  s.  P.,  Edgerton  r.  Ford, 
11  Abb.  Pr.  415. 

TO  This  Form,  appropriately  modi- 
fied in  phraseology,  is  from  the  order 
entered  in  Forrest  v.  Forrest. 

Where,  upon  vacating  an  order  of 
arrest,  upon  the  ground  that,  upon 
the  whole  case,  as  presented  upon  the 
motion  to  vacate,  there  is  not  evidence 
to  charge  the  defendant  with  the 
whole  wrong  complained  of,  the  court 


is  satisfied  that  there  was  no  malice 
in  causing  the  arrest,  and  that  there 
was  probable  cause  for  procuring  it, 
the  discharge  may  be  granted  condi- 
tionally, upon  the  defendant's  stipu- 
lating not  to  bring  an  action  for  the 
arrest.  Northern  Ry.  Co.  v.  Carpen- 
tier,  4  Abb.  Pr.  47;*s.  P.,  Hoguet  t?. 
Levy,  1  Monthly  L.  Bui.  10.  So, 
where  the  question  involved  in  the 
motion  to  discharge  the  defendant  is 
one  involved  in  uncertainty,  and  about 
which  there  has  been  much  oiversity 
of  opinion.  Alden  v,  Sarson,  4  Abb. 
Pr.  102.  Compare  Merchants'  Banjc 
V,  Ih^'ight,  13  How.  Pr.  366,  and  Cro- 
den  r.  Drew,  3  Duer,  652. 

Where  defendant  is  entitled  to  have 
an  order  of  arrest  vacated  as  a  matter 
of  right f  the  court  has  no  power  to 
impose  as  a  condition  that  defendant 
shall  stipulate  not  to  sue,  and  where 
it  has  vacated  the  order  of  arrest,  it 
cannot  subsequently  resettle  the  or- 
der by  imposing  such  condition. 
Crotty  V,  Kimball.  22  Wklv.  Dig.  433; 
Wilder  V.  Guernsey,  19  Alb.  L.  J.  401, 
8  WTcly.  Dig.  107. 

If  defendant  is  entitled  to  have  the 
order  vacated  on  plaintiff's  own 
papers,  because  the  action  is  not  one 
in  which  an  order  of  arrest  can  be 
issued,  the  court  has  no  power  to  re- 
quire the  stipulation.  Tompkins  v. 
Smith,  1  Civ.  Pro.  Rep.  398.  See, 
also,  Chapin  v.  Foster,  101  N.  Y.  1,  3 
East.  Rep.  208. 
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action  arising  from  the  arrest  on  said  order.  And  in  case  the 
plaintiff  shall  give  notice  of  an  appeal  from  this  order  on  or  be- 
fore the  day  of  ,  instant,  it  is  ordered  that  all  pro- 
ceedings under  this  order  for  the  discharge  of  the  defendant 
from  such  arrest,  or  for  the  delivery  up  of  said  bond,  be  stayed 
until  the  said  appeal  be  heard  and  decided;  and  it  is  furdier 
ordered,  that  no  action  shall  be  brought  or  proceeding  had  against 
the  defendant,  or  his  sureties  in  his  undertaking,  upon  said  un- 
dertaking or  otherwise,  or  against  the  said  sheriff  or  otherwise, 
for  or  by  reason  of  any  absence  of  the  defendant  from  this  State 
between  this  time  and  the  decision  of  the  general  term  of  this 
court  on  said  appeal,  provided  that  the  defendant  shall  be  within 
this  State  and  present  at  the  settlement  of  the  order  of  the  gen- 
eral term  on  said  appeal. 

lAvihenticaiion,  as  in  Form  819  or  820.] 

FORM  No.  959. 
Order  denying  motion  to  vacate  order  of  arrest;  on  terms. 
[Title  and  recitals;  see  Form  No.  819  or  820  of  this  volume.^ 

Obdbrsd,  that  the  said  motion  to  vacate  the  said  order  of  arrest 
[so  far  as  the  same  relates  to  the  defendant  Y.  Z.]  be  and  hereby 
is  denied  [with  ten  dollars  costs  to  the  plaintiff  —  to  abide  the 
event  of  this  action  —  or,  on  the  plaintiff  amending  —  or,  serv- 
ing the  summons  herein]  [but  without  prejudice  to  the  right  of 
the  defendant  Y.  Z.,  to  make  such  new  motion  to  the  right  of  the 
defendant  Y.  Z.,  to  make  such  new  motion  for  the  same  relief 
or  any  part  thereof,**  and  on  the  same  or  fresh  papers,  or  both, 
as  he  may  be  advised  —  provided  he  notices  his  motion  within 
days  from  the  entry  of  this  order®^ — upon  payment  of 
the  costs  of  this  motion  —  and  meanwhile,  and  until  ten  days 
after  the  hearing  and  decision  of  the  Appellate  Division  of  this 
court,  on  any  appeal*  to  be  taken  from  this  order  within 
days  after  the  date,  all  the  proceedings  on  the  part  of  the  plaintiff 
and  his  attorney  are  stayed  as  to  the  said  defendant]. 
[Authentication  as  in  Form  818.] 

90  Leave   is  necessary  in  order  to  6i  Express  leave  to  renew  does  not 

•eenre  the  right  to  renew.      Vol.  I,  imply  an  extension  of  time  to  make 

p.  159;  Lovell  v.  Martin,  12  Abb.  Pr.  the  motion.*  Wheeler  I7.  Brady, 2  Hun, 

178,  21  How.  Pr.  238.  347,  4  Sup.  Ct.   (T.  A  C.)  547;  Mills 

But  an  order  to  show  cause  why  v.  Kodewald,  13  Hun,  430. 

the  order  should  not  be  vacated,  if  62  Actual  renewal  is  a  waiver  of  the 

fraated  by  the  same  judge,  is  equiva-  right  to  appeal  from  the  first  denial, 

lent  to  leave  to  renew.  Vol.  I,  p.  163;  Harris  v.  Brown,  93 

N.  Y.  390. 
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FORM  No.  060. 
Order  redndng  aaoiut  of  baiL 

[Title  and  recitals;  see  Form  819  or  820  of  this  volume.'] 

OsDEBEDy  that  the  motion  of  the  defendant  to  reduce  his  bail 
herein  be  and  is  hereby  granted,  and  that  the  liability  of  the 
sureties  on  the  undertaking  of  bail  herein  for  the  sum  of 
dollars  be  and  is  hereby  reduced  to  the  sum  of  dollars 

($  )y  and  that  the  said  sureties  be  and  are  at  liberty  to 

execute  and  file  a  new  undertaking  in  said  sum  of  dollars, 

and  that  in  such  case  said  original  undertaking  be  surrendered  to 
them  to  be  cancelled  [and  that  defendant  have  ten  dollars  costs 
of  this  motion  to  abide  the  event  of  this  action]. 
[Authentication,  as  in  Form  818.] 

FORM  No.  061. 
Order  for  increase  of  security  on  part  of  plaintiff. 

[Title  and  recitals;  see  Form  819  or  820  of  this  volume,] 

Obdebed,  that  defendant's  motion  that  the  security  given  by 
plaintiff  on  granting  the  arrest  herein  be  increased  is  hereby 
granted ;  that  the  plaintiff,  within  days  after  service  of  a 

copy  of  this  order,  give  security  as  provided  by  law,  in  the  sum  of 
dollars,  and  that  in  default  of  his  so  doing,  the  defendant 
may  apply  ex  parte  upon  proof  of  such  default  for  an  order  vacat- 
ing the  order  of  arrest  herein.® 

FORM  No.  062. 
Affidavit  to  move  to  discharce  person  privileged  from  arreetei 
[Title  of  court  and  action  J] 
[Venue.'] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  above  named  [or,  otherwise  state 
his  relation  to  defendant,  and  reason  why  defendant  does  not 
make  the  affidavit]. 

II.  That  on  the  day  of  last,  said  defendant  was 
arrested  [in  the  city  of              ]  by  the  sheriff  of  the  county  of 

,  under  an  order  of  arrest,  a  copy  whereof  is  hereto  an- 
nexed; and  was  taken  [here  state  how  the  defendant  is  held]. 

III.  [Here  state  grounds  of  privilege.]^ 

WAs  to  orders  upon  condition,  see  MA  person  brought  from  a  foreigfn 

Vol.  I,  p.  231.  jurisdiction    on    a    criminal    charge, 

64  N.  Y.  Code  Civ.  Pro.,  f  564.  must  upon  acquittal  be  given  a  rea- 
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IV.  [If  order  to  show  cause  is  asked  for,  state  circumstances 
requiring  it;  and  the  condition  of  the  cause;  see  Form  816;  and 
that  no  previous  application  has  been  made,  etc.,  as  in  Form  817.] 

V.  That  depement  iff  advised  and  believes  that  said  defendant 
should  be  discharged  from  arrest  as  a  privileged  person  [and  here 
may  add,  if  desired,  circumstances  disclosing  a  defense,  with  oath 
to  merits,  together  with  any  circumstances  showing  that  arrest  is 
not  necessary  to  the  security  of  the  plaintiff  in  the  action;  and  if 
irregularities  are  also  relied  on,  statements  of  any  such  which  do 
not  appear  on  the  face  of  the  papers.'l 

[Jurat.]  ISignature.) 

[Order,  to  show  cause  as  in  next  Form  hut  one;  order  to  dis- 
charge as  in  Form  965.] 

FORM  No.  963. 

Affidavit  to  move  to  diachaige  person  of  luiaoiind  mind  or  infant  vnder 

fonrteen.a6 

[TiUe  of  court  and  action.]  . 

[Venue.] 

M.  N.,  being  duly  sworn,  says :  m 

I.  [Staie  his  relation  to  the  defendant,  or  the  case,  as  thus:] 
That  deponent  is  the  father  of  the  defendant  Y.  Z.,  who  is  an 
infant  under  the  age  of  fourteen  years,  to  wit,  of  the  age  of  , 
hitherto  residing  with  the  deponent  [or,  if  of  unsound  mind,  state 
it;  see  Form  324,  Volume  I,  p.  564,  for  allegation  of  inquisition.] 

II.  That,  on  the  day  of  last,  said  infant  was 
arrested  [in  the  city  of                  ]^  by  the  sheriff  of  the  cortnty 
of            ,  under  an  order  of  arrest,  a  copy  whereof  is  hereto  an-  • 
nexed;  and  was  taken  [here  state  how  the  defendant  is  held]. 

III.  That  said  defendant  [here  state  circumstances,  if  any, 
which  necessitate  the  application  being'  made  by  a  person  not  a 
party  to  the  cause]. 

[IV  and  V  as  in  last  Form]. 

[Jurat.  ]  [Signature.  ] 

sooable  time    to    leave  before  being  If  extradited  from  another  State, 

objected  to  arrest.     See    Matter  of  the  nccused  is  subject  to  civil  arrest 

Reinitz,  23  Abb.  N.  C.  69  (application  at  suit  of  a  person  not  connected  with 

for  haheas  corpus  to  U.   S.   court).  the  criminal  charge.     Slade  t^.  Joseph, 

Compare  Woez  r.  Hermann,  23  Abb.  5  Daly,  187. 

N.  C.  77;   Adriance  r.  Lagrave,  59  WN.  Y.  Code  Civ.  Pro.,  §  55  *♦ 

K  Y.  110.  OT  See  note  to  last  Form. 
83 
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FORM  No.  964. 
Order  to  ihow  came  thereon. 

[Title  of  court  and  action.'] 

Upon  the  annexed  affidavit  of  M.  N.,- verified  on  the 
day  of  y  19     y  and  on  the  order  of  arrest,  dated  the 

day  of  9  19     9  t^d  papers  on  which  the  same  was  granted 

in  this  action,  let  the  plaintiff  show  cause  before  me^  [_or,  this 
court  at  a  Special  Term  to  be  held  —  at  chambers —  on  the 
day  of  ,  19     ,]  at  the  Court  House  lor,  at  the  City  Hall], 

in  ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard  \_if  the  application  is  on  the 
ground  of  infancy  or  idiocy,  say:  why  the  said  M.  N.  should  not 
be  permitted  to  represent  the  defendant  Y.  Z.  for  the  purpose  of 
moving  for  his  discharge  from  arrest  as  a  privileged  person  and] 
why  said  Y.  Z.  should  not  be  discharged  from  arrest  in  this  ac- 
tion, with  such  other  relief  as  may  be  just  [if  irregularity  is  ob- 
jected to,  add:  and  on  the  ground  —  among  others  —  of  irregu- 
larity in  this  —  specifying  if].  [Service  of  this  order  upon 
plaintiff's  attorney,  and  upon  said  sheriff,  days  before  it  is 

returnable,  shall  be  sufficient^ 

[Date.]  [Signature  tvith  initials  of  title  of  judge.] 

FORM  No.  965. 
Order  discharsiiig  from  arrest  priyileged  per80ii,70  infant,  idiot,  or  person  of 

unaound  mindJi 

[Caption  (court  or  judge's  order''^)  and  recitals;  see  Form  820 

of  this  volume.] 

Obdesed,  that  said  defendant  be  discharged  from  arrest  under 
the  order  issued  herein  dated  the  day  of  ,  19    , 

and  that  the  sheriff  of  discharge  him  from  custody  upon 

service  on  said  sheriff  of  [a  certified  copy  of]  this  order. 

68  Under  N.  T.  Code  Civ.  Pro.,  {  554,  thereof;  or  by  the  county  judge  of  the 

which   allows   the   order,   if   on    the  county  where  the  arrest  was  made; 

ground  of  infancy,  idiocy,  or  unsound-  the  order  may  be  made  by  any  such 

of  mind,  to  be  made  in  the  dis-  judge;  and  this  construcUon  is  con- 


cretion of  the  court  on  application  of  firmed  by  the  clause  of  f  554  allowing 

a  "  relative  or  any  other  person  whom  the  court  or  judge  to  permit  a  third 

the  court  or  judge  permits  to  repre-  person  to  represent  the  party. 

sent  him  for  the  purpose,"  it  may  be  68  Notice  to  either  or  both  is  dis- 

better  to  take  a  court  order;  or  if  a  cretionary  with  the  court  or  judge. 

judge's  order,  to  apply,  if  practicable.  Section  564,  last  clause. 

to  the  one  who  ordered   the  arrest.  70  N.  Y.  Code  Civ.  Pro.,  S  564. 

But   the   better   oninioii   is   that,   as  7i  Id.,  f  554. 

the  statute  allow;*  the  infant,  idiot,  72  A  court  order  may   perhaps  be 

etc.,  to  be  discharged  "  as  a  privileged  preferred     in     the    case     of     infant, 

person,"  and  as   the  statute,   §   564,  idiot,  or  person  of  unsound  mind,  se© 

allows  a  privileged  person  to  be  dis-  note  to  preceding  Form. 

charged   "by  the  court  or  a   judge 
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And  that  the  plaintiff  pay  to  defendant  dollars  costs  of 

this  motion.^ 

lAiUhentication  as  in  Form  818  of  this  volume,'] 

FOKM  No.  966. 
Undertakiiig  of  lMLiL74 

[TiUe  of  court  and  action.] 

The  above-named  defendant  Y.  Z.,  having  been  arrested  by  the 
sheriff  of  the  county  of  ,  upon  an  order  of  arrest,  dated 

the  day  of  ,  19     ,  granted  by  this  court   [or,  by 

Eon.  J.  K.],  in  the  above  entitled  action : 

Now,  THSBEFORE,  We  [stating  names  of  at  least  two  sureties, 
wUh  residences  and  occupaiior^]  hereby  jointly  and  severally 
undertake,  in  the  sum  of  \_sum  mentioned  in  the  order  of  arrest] 
dollars,  that  the  said  defendant  Y.  Z.  will  at  all  times  render  him- 
self amenable  to  any  mandate  which  may  be  issued  to  enforce  a 
final  judgment  against  him  in  the  action. 

[Or,  in  arrest  by  court  order  for  apprehended  evasion  of  juris- 
diction (ne  exeat)y  say:]  undertake  in  the  sum  of  dollars, 
that  the  said  defendant,  Y.  Z.,  will  obey  the  direction  of  the  court, 
or  of  an  appellate  court,  contained  in  an  order  or  a  judgment  re- 
quiring him  to  perform  any  act  specified  in  the  order  of  arrest,  or, 
in  default  of  his  so  doing,  that  he  will  at  all  times  render  himself 
amenable  to  proceedings  to  punish  him  for  the  omission. 

[Or,  in  replevin,''^  say:]  undertake,  in  the  sum  of 
doDars,  that  the  defendant  will  deliver  the  chattel,  for  the  recovery 
of  which  this  action  is  brought,  to  the  plaintiff,  if  delivery  thereof 
is  adjudged  in  the  action,  and  will  pay  any  sum  recovered  against 
him  in  the  action. 

[Date.  ]  [Signatures.  ] 

[Acknowledgment] 

[Annex  examination  of  sureties  by  officer  taking  acknowledge 
ment,  if  required.]''^ 

73  See  volume  I,  pp.  235,  236,  and  tions,  they  maj  be  disregarded.  Haber- 

Form  101,  lor  special  directions  as  to  stro  v.  Bedford,  118  N.  Y.  187. 

Msts.  An  undertaking  not  conforming  to 

7<The  undertaking  should  be  care-  the  Code  requirements  may  perhaps 

folly  drawn  to  express  the  statutory  be  enforcible  against  the  sureties  as  a 

requirement ;  see  Bristol  v,  Groif,  79  common-law  bond.    See  Carr  v,  Ster- 

App.  Div.  426,   80  N.  Y.   Supp.   39,  linp,  114  N.  Y.  558. 

where  a  combination  of  the  require-  76  The  requisites  of  the  undertaking 

Bents  of  the  different  subdivisions  of  in  conversion  and   replevin  are  con- 

i  575  of  the  Code  operated  to  defeat  trasted    in    Sinnott    r.    Feiock,    165 

the  Aeciiritv.    If  additional  words  are  N.  Y.  444.  451. 

inserted,  which  add   further   obliga-  76  N.  Y.  Code  Civ.  Pro.,  I  676. 
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FORM  No.  967. 
UnderUldng  for  Jail  libertiet.77 

Enow  ajli.  ksn  by  th£sb  pbesbnts,  that  we,  Y.  Z.,  of  No. 

street  in  in  the  county  of  and  State  of  j 

as  principal,  and  C.  D.  of  No.  street,  in  the  city  of  , 

county  of  ,  and  State  of  New  York,  and  E.  F.    lalso 

stcUing  residence]  y  as  sureties,  are  held  and  firmly  bound  unto 
M.  N.,  as  sheriff  of  the  county  of  ,  in  the  penal  sum  of 

dollars  [twice  the  amount  of  bail  required]  to  be  paid 
to  said  sheriff,  his  successors  or  assigns ;  for  payment  of  which  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  joint  and 
severally,  firmly  by  these  presents ; 

Whi;b£A8,  the  above-bounden  Y.  Z.  is  now  a  prisoner  in  the  cus- 
tody of  the  above-named  M.  N.,  as  said  sheriff,  by  virtue  of  a  cer- 
tain order  of  arrest  issued  in  an  action  wherein  A.  B.  is  plaintiff 
and  said  Y.  Z.  is  defendant,  and  is  about  to  be  admitted  to  the 
liberties  established  for  the  jail  of  the  said  county  of  , 

according  to  law ; 

Now,  THEREFORE,  the  couditiou  of  the  above  obligation  is  such, 
that  if  the  said  Y.  Z.  shall  remain  a  prisoner,  and  shall  not  at  any 
time  or  in  any  manner  escape  or  go  without  the  liberties  of  the 
jail  of  the  said  county  of  ,  until  discharged  by  due  course 

of  law,  then  this  obligation  to  be  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue. 

[Date.  ]  [Signatures.  ] 

[Acknowledgment  or  proof  as  in  Form  822 ;  affidavit  of  suffi- 
ciency as  in  Form  823;  approval  by  court  or  judge,  service 
of  copy  upon  plaintiff's  attorney  and  justification  of  sureties  if 
required,  according  to  Code  Civ.  Pro.,  §  150.] 

FORM  No.  968. 
Notice  of  exception  to  bail  or  iindeTtakiiia.78 

[2\tle  of  court  and  action.] 

Please  take  notice,  that  the  plaintiff  does  not  accept  the  bail 
offered  by  the  defendant  Y,  Z.,  in  this  action  [and  where  there  is 
objection  to  the  undertaking  itself,  it  may  be  well  to  add,  and 

77  From    Herowitz    r.    Olenick.    62  The  notice  must  be  served  on  the 

App.  Div.  283,  70  N.  Y.  Supp.  1116,  sheriff  within  ten  days  after  delivery 

where  the  Form  was  approved  as  sufii-  by  the   sheriff  to  the  plaintiff's  at- 

cient,  even  though  the  arrest  had  been  torney  of  certified  copies  of  the  order 

obtained  in  an  action  of  replevin.  of   arrest,   return    and   undertaking. 

T8  See  volume  I,  p.  468.  Code  Civ.  Pro.,  f  577. 
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further,  that  he  excepts  to  the  form  and  sufficiency  of  the  under- 
taking.^] 

^Signature  and  office  address  of^y 
[Date.']  Plaintiffs  Attorney. 

To  [Address], 

Sheriff  of  county. 

FORM  No.  009. 
Notice  of  bail  Jii8tifyiiig.so 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  bail  in  this  action  [or,  that  —  giving 
names,  residences  and  occupations  —  who  are  hereby  proposed  as 
bail  in  the  place  of  the  bail  already  put  in],  will  justify  *  before 
Hon.  J.  K.,  a  justice  of  this  court  [or,  the  county  judge  of 
county],  at  [naming  some  place  within  the  county  where 

one  of  the  bail  resides,  or  where  the  defendant  was  arrestecP^],  on 
the  day  of  next,  at  o'clock  in  the  noon. 

[Date.]  [Signature  and  address  of]. 

To  [address],  Sheriff  [or,  defendant's  attorney]. 

Attorney  for  plaintiff. 

FORM  No.  070. 
Bauuninatioii  of  baiL 

[Title  of  court  and  action.] 

On  this  day  of  ,  19     ,  before  the  undersigned, 

J.  K.,  a  justice  of  this  court  [or,  county  judge  of  the  county  of 
],  personally  appeared  M.  N.  and  O.  P.,  the  bail  of  the 
defendant  Y.  Z.  in  this  action,  to  justify  pursuant  to  notice;  and 
the  said  M.  N.,  being  duly  sworn,  says  [here  state  testimony,  in- 
serting,  if  desired,  the  qtiestions  and  answers  in  that  form]. 

And  said  O.  P.,  being  duly  sworn,  says  [etc.,  as  above]. 

[Jurat.]  [Signature  of  bail.] 

[Signature  of  judge, 
with  initials  of  title.'] 

[Annex  to  undertaking.^] 

1»  Leay€  may  be  ^nted,  later,  on  «  N.  Y.  Code  Civ.  Pro.,  f  5S1. 

terms.     Zimm  v,  Ritterman,  6  Robt.  If  plaintiff's  attorney  does  not  ap- 

618.  V^^*    ^^^    examination    is    waived. 

M  Not  less  than  five  nor  more  than  Webb  v.  Hecox,  27  Misc.  160,  58  N.  Y. 

ten  days'  notice.  K.  Y.  Code  Civ.  Pro.,  Snpp.  382   (even  though  the  sureties 

1678.  also  fail  to  appear). 

81 /d. 
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FORM  No.  971. 
Allowance  of  baiL 

[To  be  indorsed  on  the  undertaking.'] 

This  day  appeared  before  me  the  within-named  M.  N.  and  O.  P., 
bail  for  the  defendant,  Y.  Z.  in  this  action,  and  justified  as  sueh, 
and  I  find  said  bail  to  be  sufficient,  and  allow  the  same. 

[Date.]  [Signature  of  judge,  mth  initials  of  title.} 

FORM  No.  972. 
The  tame;  as  to  one  ImuI,  and  for  time  for  the  other  to  jnatify. 

lAs  above,  omitting,  however,  one  name;  and  adding  at  the 
end,']  and  upon  reading  and  filing  the  annexed  affidavit  of  C.  C, 
it  is  further  ordered,  that  the  defendant  have  days  further 

time  [or,  until  ]  to  justify  O.  P.,  his  other  bail  in  this 

cause;  and  defendant  hereby  consenting  that  the  plaintiff  shall  be 
in  the  same  situation  by  the  course  of  this  court,  as  if  they  had 
both  justified  this  day. 

FORM  No.  973. 
The  tame;  with  the  direction  that  the  money  he  refonded.^ 

[Add:]  And  further  obdesed,  that  the  sum  of  dollars, 

deposited  in  the  hands  of  the  sheriff  of  the  county  of  , 

by  the  defendant  on  his  arrest  in  this  cause,  instead  of  bail,  and 
since  brou^t  into  court  by  the  sheriff  pursuant  to  the  statute,  be 
paid  out  of  court  by  ,  to  the  defendant  or  his  attorney. 

FORM  No.  974. 
Allowance  of  added  hail. 
[To  be  indorsed  on  the  undertaking.^] 

Upon  reading  and  filing  the  affidavit  of  T.  Z,  [or,  where  the 
bail  tn  question  is  added  by  a  new  undertaking  and  notice  of  justi- 
fieaiion,  say,  the  within  undertaking  of  O.  P.  as  bail,  and  the 
annexed  notice  of  bail  and  justification  and  proof  of  service 
thereof],  and  the  said  O.  P.  having  appeared  before  me  and  justi- 
fied as  such,  I  find  said  bail  to  be  siifficient,  and  allow  the  same, 
together  with  M.  N.,  who  justified  himself  on  the  day  of 

last.  ^ 

[Dale.]  [Signature  of  judge,  with  initials  of  title.] 

«8  Provision  is  made  for  the  substi-  B4  N.  Y.  Code  Civ.  Pro.,  |  681. 

tution  of  bail  for  deposit  by  N.  T. 
Code  Civ.  Pro.,  §  684. 
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FOSH  No.  975. 
Certificate  of  deposit  in  lieu  of  baiLss 
[Title  of  court  and  action.'] 
[Venue.;\ 

I,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  that 

I  have  received  from  the  defendant  the  sum  of  dollars  as 

a  deposit  instead  of  bail,  being  the  amount  mentioned  in  the  order 
of  arrest  in  this  action.  [Signature.'] 

[Date.']  Sheriff  of  county. 

FORM  No   976. 
Notice  to  protect  deposit  in  lieu  of  baiL^ 
[TUle  of  court  and  action.] 
I,  Y.  Z.,  defendant  above  named,  on  whose  behalf  the  sum  of 
dollars  has  been  this  day  [or,  was,  on  the  day 

of  ]  deposited  with  you,  in  lieu  of  the  bail  required  of 

me  in  this  action,  hereby  direct  you  to  pay  over  said  deposit  to 
M.  N.,  of  9  in  the  event  that  I  become  entitled  to  a  return 

of  said  deposit 

[Date.]  [Signature.] 

[Address  fo],  Sheriff  of  the  county  of 

[Acknowledgment,  or  proof  by  witness,  as  in  Form  No.  1  or  6, 
pp.  3  and  6,  Vol.  I.] 

FORM  No.  977. 
Certificate  that  bail  has  been  ty^m.  instead  of  depodtflT 

{Title  of  court  and  action.] 

[Venue.] 

I,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  that 

the  defendant  Y.  Z.  has  deposited  with  me  an  undertaking,  of 
which  the  within  is  a  copy,  in  lieu  and  instead  of  the  money 
heretofore  deposited  with  ma  [Signature] 

Sheriff  of  county. 

nSee  N.  T.  Code  Civ.  Pro.,  §  582.      N.   C.   323;    Finelite  v.   Sonberg,   75 
MThis  direction  may  be  given  any      App.  Div.  455,  78  N.  Y.  Supp.  338; 


time  before  the  payment  of  the  de-      Railings  v,  McDonald,  76  App.  Div. 

poBit  into  conrt.  N.  Y.  Code  Civ.  Pro.,      112,  78  N.  Y.  Supp.  1040. 

I  586.    See  on  this  subject,  18  Abb.  srx.  Y.  Code  Civ.  i:*ro.,  §  584. 
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FOBM  Vo.  97& 
AlBdatit  to  mort  for  wpoioodoooJ— 

[Title  of  court  and  action.^ 
[Venue,'] 
Y.  Z.,  the  defendant  above  named,  being  duly  sworn,  says : 

I.  That  on  the  day  of  9  1^  ,  he  was  arrested  by 
the  sheriff  of  the  county  of  ,  by  virtue  of  an  order  of 
arrest  in  this  action,  dated  [or,  entered]  the  day  of  , 
19  ,  and  held  to  bail  in  the  sum  of  dollars  [and  if  bailed 
and  surrendered,  add^y  and  that  he  gave  bail,  and  i^terward  and 
on  the  day  of  ,  19  ,  his  bail  on  said  arreet  surren- 
dered deponent  to  the  said  sheriff,  in  their  own  discharge  [and 
were  exonerated,  as  appears  by  the — naming  papers  —  copies  of 
which  are  hereto  annexed]. 

II.  That  ever  since  said  arrest  [or,  surrender]  this  df^ponent 
has  been  and  now  is  held  in  actual  custody^  by  said  sheriff,  by 
virtue  of  said  order  of  arrest. 

[If  defendant  has  not  yet  been  imprisoned  under  the  order, 
substitiUe  for  paragraphs  I  and  II,  That  on  or  about  the 
day  of  ,  an  order  of  arest  in  this  action  was  granted  by 

the  Hon.  J.  K.,  a  judge  of  this  court  —  or,  county  judge  of 
county  —  and  that  deponent,  having  been  arrested  thereon  by  ihe 
sheriff  of  ,  gave  bail  on  the  day  of  ,  19     .] 

III.  That  [here  state  the  condition  of  the  cause,  shotving  that 
plaintiff  has  unreasonably  delayed  the  trial  of  the  action f^  or, 
that  he  had  power  for  at  least  ten  days  after  the  arrest,  or  after  the 
granting  of  the  order,  to  enter  judgment,  and  has  not  done  so;  ** 
or,  that  judgment  has  been  entered  and  execution  against  property 

SB  See,  generally,  on  this  subject.  The  section  has  no  application  when 

paragraph  1,  p.  1305,  supra.  defendant    is    held    under    execution 

89  Formerlv   this    provision    as   to  af^inst  his  person.    Redner  v,  Jewett^ 

discharge   of   the   defendant   applied  72  Hun,  598;  26  N.  Y.  Supp.  273. 

only  to  defendants  in  actual  custody ;  90  Defendant    must   establish    that 

but  a  defendant  may  apply  after  dis<  the    delay    has    been    unreasonable, 

charge  on  giving  bail,  or  before  ar*  Hav.  Sugar  Bef.  Co.  v.  Taussig,  44 

rest,   since   the    1S86   amendment   to  Hun,  475,  19  Abb.  N.  C.  67. 

N.  Y.  C^e  Civ.  Pro.,  §  572.  w  Knight  r.  Vanderbilt,   18  N.  Y. 

A  defendant  in  replevin  who  has  Supp.  810;  Wasserman  v.  Benjamin, 

given  bail,  if  not  for  the  jail  limits,  88  App.  Div.  1,  84  N.  Y.  Supp.  459» 
cannot  be  discharged  under  this  sec* 
tion.    Hedges  v.  Payne,  85  Hun,  377, 
32  N.  Y.  Supp.  966. 
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{hereon  returned  at  least  ten  days  previous  to  the  application;  or, 
that  judgment  has  been  entered^  and  plaintiff  has  neglected  for 
three  months  thereafter  to  issue  a  body  execution;^  or,  that 
plaintiff  delays  the  enforcement  of  his  remedies  by  collusion  or  for 
ike  purpose  of  allowing  the  debtor  to  remain  in  prison  under  a 
mandate  in  any  other  action,  before  the  issuing  of  the  mandate  in 
favor  of  the  plaintiff,  so  as  to  produce  a  continued  and  extended 
imprisonment  by  virtue  of  the  separate  mandates  in  the  different 
actions,  for  instance,  as  follows:]  on  the  day  of  , 

19  ,  a  final  judgment  was  entered  by  the  plaintiff  in  his  favor 
against  the  defendant,  and  duly  docketed,  and  the  judgment-roll 
filed,  for  the  sum  of  dollars  [^or,  directing  the  payment  of 

the  sum  of  dollars  by  this  defendant  to  the  plaintiff  —  or, 

awarding  to  the  plaintiff  the  recovery  against  the  defendant^  of 
the  chattel  therein  mentioned]. 

IV.  That  plaintiff  has  neglected  to  issue  execution  against  the 
person  of  the  deponent,  although  three  months  have  elapsed  since 
the  entry  of  judgment  and  filing  of  the  judgment-roll  as  aforesaid. 

V.  [State  as  to  previous  application,  and  also  the  condition  of 
ih^  cause,  and  the  necessity  of  an  order  to  show  cause,  as  in  Form 
816.] 

[Jurat.']  [SignatureJ] 

FORM  No.  970. 

Ccrtiflcate  of  ■heriff  that  defendant  is  in  custody,  and  that  no  esecvtioB  has 


[Title  of  court  and  actionJ] 

[Yenue.'] 

I  do  certify  that  Y.  Z.,  the  defendant  above  named,  is  a  pris- 
oner in  my  custody,  under  an  order  of  arrest  dated  [or,  entered] 
herein  the  day  of  >  19     ,  and  [on  surrender  to  me 

of  him,  made  the  day  of  ,  19     ,  by  his  bail  in 

UThe  time  for  cbarging  in  execu-  judgment  is  sufficient.    Standacher  v. 

ivm  is  to  be  computed  from  the  date  Pregenzer,  52  How.  Pr.  76  (where  it 

of  aetwU  entry  of  judgment,  not  from  was  held  unnecessary  to  produce  a 

the  date  when  it  might  have  been  er^  certified  copy  of  the  docket). 

tend.     If  plaintiff  neglects  to  enter  08  Gellaf  v,  Baer,  12  Civ.  Pro.  Rep. 

it,  he  may  be  compelled  to  oo  so  by  433. 

order.     The  mere  acceptance  of  an  Annex  certificate  of  sheriff,  as  in 

offer  to  allow  judgment  is  not  obtain-  next  form,  showing  that  no  execution 

ing  judgment  within  the  meaning  of  has  been  issued  to  him. 

the  statute.    Lippman  v,  Petersbe^r,  M  See  N.  Y.  Code  Civ.  Pro.,  |§  1239, 

D  Abb.  Pr.  209,  18  How.  Pr.  270.  1240. 


)  Abb.  Pr.  209,  18  How.  Pr.  270. 
And  any  evidence  of  tuoh  entry  of 
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this  action,  In  their  exoneration] ,  and  is  confined  in  the  county 
jail  of  said  county  [or,  but  has  been  admitted  to  the  jail  liberties, 
by   an  undertaking  given  the  day  of  ,19     *]> 

and  that  no  execution  against  the  person  of  said  defendant  has, 
up  to  the  date  hereof,  been  issued  to  me  by  the  plaintiff  in  this 
action. 

[Dote.]  ISignature  of]y  Sheriff 

of  the  county  of 

FORM  No.  980. 
Ordir  to  show  cavao  for  tttpenodoas  of  arxootJM    - 

[Captian  as  in  Form  819  or  820  of  this  volume.'\ 

Upon  the  annexed  affidavit  of  [the  defendant]  Y.  Z.,  verified 
the  day  of  ,  19     [and  the  certificate  of  the  sheriff 

of  the  county  of  ,  also  annexed] ,  and  on  [name  other 

papers  relied  on,  if  any'iy  let  plaintiff  or  his  attorney  show  cause 
before  this  court,  at  a  Special  Term  thereof  to  be  held  at  the 
County  Court  House  in  y^  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

coimsel  can  be  heard,  why  a  supersedeas  should  not  be  allowed, 
discharging  the  said  defendant  from  the  custody  of  the  sheriff  of 
the  county  of  \_or,  if  defendant  has  been  discharged  upon 

bail,  why  the  undertaking  of  the  bail  given  upon  the  defendant's 
discharge  from  the  custody  of  the  sheriff  should  not  be  cancelled ; 
or,  if  the  defendant  has  not  yet  been  imprisoned,  why  a  super- 
sedeas should  not  be  allowed,  relieving  the  defendant  from  im- 
prisonment under  the  order  of  arrest  granted  in  this  action  on  the 
day  of  ,  19     ],  and  why  such  other  and  further 

relief  should  not  be  granted  to  defendant  as  may  be  proper.  {_If 
Irregularity  is  relied  on,  specify  it  J]  Service  of  this  order  and 
!*aid  papers  shall  be  sufficient  if  made  on  or  before  the  day 

of  ,  19     . 

lAuthentication  as  in  Form  818.] 

MSee  note  89  to  Form  978.  Hedges   r.   Payne,   85   Hun,   377,   32 

M  By  N.  Y.  Cod©  Civ.  Pro.,  §  672.  N.  Y.  Supp.  966. 

as  amended  in  1886,  this  application  Vi  The  clause  aUowing  this  applica^ 

must  be  made  to  the  court  m  which  tion  to  be  made  in  the  county  where 

the  action   was  commenced,   and  on  defendant  is  in  custody,  irrespectiTe 

notice  to  the  plaintiff.  of  the  general  rule  ( Sumner  v,  Osbom, 

The  section  only  applies  where  the  22  Hun,  13,  and  see  volume  I  of  this 

defendant  is  in  custody,  or  has  given  work,  p.  88),  was  superseded  by  the 

an  undertaking.  People  ew  reU  Harris  amendment  of  1886  to  Code  Civ.  Pro., 

f7.  Gill,  85  App.  Div.  112,  83  N.  Y.  §  572. 
Supp.    135,    afTd,    176    N.    Y.    606; 
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SECTION  ni. 


8UBBKNDBB  AND  EXONERATION. 


FORMS. 


Ml.  Surrender  by  bail. 

MS.  Certificate  by  sberiff  of  sur- 
render. 

M3.  Anthority  from  bail  to  arrest 
principal. 

9S4.  Notice  of  motion  to  exonerate 
baU. 

985.  Order  exonerating  bail  who  haye 
surrendered. 

9M.  AiHdaTit  of  debtor  to  move  for 
exoneration  of  bail,  who  have 
been  sued,  and  have  surren- 
dered after  their  time  to  an- 
swer has  expired. 


987.  Order  giving  bail  leave  to  but* 
render  after  answer. 

088.  Affidavit  to  moYe  for  enlarge- 
ment of  time  to  surrender. 

989.  Notice   of   motion   lor   enlarge- 

ment of  time  to  surrender. 

990.  Affidavit  to  move  for  exoneration 

of  bail  on  death  or  imprison- 
ment of  principal. 

991.  Order  exonerating  bail  on  death 

or  imprisonment  of  prindpaL 


FORM  No.  981. 
Surrender  by  balLM 

[Indorse  an  or  annex  to  a  certified  copy  of  the  undertaking  .'"l 

To  the  sheriff  of  the  county  of  [name  of  county  where  defend- 
ant was  arrested].  The  undersigned,  a  surety^  [or,  sureties]  on 
the  annexed  undertaking  given  on  the  arrest  of  [or,  on  admitting 
to  the  liberties]  the  defendant,  Y.  Z.,  therein  named,  herewith 
surrender  him  to  you,  and  require  you  to  take  him  into  your 
custody  pursuant  to  law. 
[Date.'}  [Signature.'] 

{^Acknowledgment,  as  in  Form  822.] 

FORM  No.  982. 
*  Certificate  by  iheriif  of  surrender^ 

[Title  of  court  and  action.] 
[Venue.] 

I,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  that 

Y.  Z.,  the  defendant  mentioned  in  the  [within]  undertaking  [or, 
if  not  indorsed,  refer  to  the  undertaking  so  as  to  identify  i7],  was 


•»N.  Y.  Code  Civ.  Pro.,  §  602,  pro- 
vides for  tbis  surrender  by  bail,  §  154, 
for  this  surrender  by  sureties  on  an 
ttndertaking  for  the  limiU. 

The  surrender  must  be  made  as  the 
Mction  provides.  A  mere  offer  to 
fiTe  tip  the  defendant  is  ineffective. 
Garofslo  r.  Prividi,  43  Misc.  359,  87 
K.  Y.  Supp.  467. 


The  bail  on  an  undertaking  in  an 
action  of  replevin  cannot  surrender 
the  defendant.  Hedges  v.  Payne,  85 
Hun,  377,  32  N.  Y.  Supp.  969. 

99  One  of  several  sureties  may  sur- 
render.   Code  Civ.  Pro.,  S  593. 

1  May  conveniently  have  indorsed 
on  a  certified  copy  of  the  undertaking. 
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surrendered  to  me  by  Iname  of  surety  or  sureties  surrenderingj , 
this  day  of  >   19     j  a»d  remains  in  custody  by 

virtue  thereof.  [Signature  and  title.'] 

FORM  No.  983. 
AvtlMfity  ftoin  bail  "to  arfoit  priscipaL 

Kkow  AiiL  MBN  by  these  presents,  that  the  undersigned  O.  D. 
[and  E.  F.],  the  within  named  bail,  depute,  authorize,  and  em- 
power O.  P.,  of  [and  if  an  officer,  add  official  addition], 
to  arrest  and  to  surrender  to  the  sheriff  of  the  county  of  ^ 
,Y.  Z.,  the  within  named  defendant,  in  exoneration  and  discharge 
of  my  [or,  our]  imdertaking  as  bail  for  the  said  Y.  Z.,  in  said 
cause;  [and  to  employ  such  assistance  as  may  be  necessary  for 
the  purpose].* 

[Date.]  [Signature.] 

[Achnowledgmentj  as  in  Form  822.] 

[Indorse  on  certified  copy  of  the  undertaking.] 

FOSH  No.  984. 
Notice  of  motion  to  exonerate  baiU 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  annexed  affidavit  of  C.  D.,  veri- 
fied on  the  day  of  >  19  ^  ai^  the  annexed  certifi- 
cate of  the  sheriff  of  the  county  of  ,  and  the  undertaMng 
of  which  a  copy  is  herewith  served,  the  undersigned  will  move, 
before  the  Hon.  [one  of  the  justices  of  this  court — or, 
county  judge  of  the  county  of  ],  on  the  day  of 
next,  at  o'clock  in  the  noen,  at  in 
,  *  to  exonerate  C.  D.  and  E.  F.,  the  bail  of  the  defend- 
ant in  this  action,  from  all  further  liability  upon  the  undertaking 
of  bail  heretofore  entered  into  by  them ;  *  and  for  such  other  and 
further  relief  as  may  be  just 

[Date.]  [Name  and  office  address  o/], 

Attorney  for  [naming  hail].^ 
To  [address] 

Plaintiff's   attorney. 

2  This  Form  is  sustained  by  Nicolls  On  this  motion  the  judge  can  de- 
^,  Ingersoll,  7  Johns.  146,  and  see  termine  any  question  as  to  whether 
N.  Y.  Code  Civ.  Pro.,  §  693.  It  is  not  the  proceedings  in  the  original  action 
essential  that  all  the  sureties  should  sanction  or  prevent  charging  the  bail, 
unite.    In  re  Taylor,  7  How.  Pr.  212.  Obregon  r.  De  Mier,  64  How.  Pr.  390. 

3  Under  Code  Civ.  Pro.,  {  692.  4  It  must  appear  that  the  bail  move. 
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FORM  No.  985. 
Ox4if  escnaffAtiiig  b«il  wbo  have  sttrrondered^ 

[TUle  of  court  and  action.^] 

On  reading  and  filing  the  affidavit  of  C.  D.,  verified  the 
day  of  ,  19     ,  from  which  it  appears  that  said  O.  D.,  as 

bail  of  the  defendant  above  named,  has  duly  surrendered  him  to 
the  custody  of  the  sheriff  of  the  county  of  ,  pursuant  to 

law ;  and  on  reading  and  filing  a  certified  copy  of  the  undertaking 
of  said  bail,  and  the  certificate  of  said  sheriff  annexed  thereto, 
dated  the  day  of  ,  19     ,  acknowledging  said  sur- 

render' [and  on  reading  and  filing  proof  of  due  notice  of  this: 
motion]  and  on  hearing  T.  Z.,  in  support  of  the  motion,  and  A.  T. 
[or,  no  one  appearing]  for  ,  in  opposition  thereto ;  now, 

on  motion  of  A.  T.,  attorney  for 

Obdebed,  that  said  bail  [naming  them],  of  said  defendant 
Y.  Z.,  be  and  they  are  hereby  exonerated  and  discharged  from  all 
liability. 

[Date.']  [Signature  of  judge  with  initials  of  title.] 

FORM  No.  986. 

Affidavit  of  debtor  to  move  for  exoneration  of  baU,  who  have  been  aned^  and 
have  anrrendered  after  their  time  to  anawei  haa  expired.8 

[Title  of  court  and  action  against  the  hail.] 
Jtnue.] 
Y.  21,  being  duly  sworn,  says : 

I.  That  he  is  one  of  the  above-named  defendants  herein. 

II.  That  this  action  is  brought  upon  an  undertaking  duly  given 
upon  def endanf  s  arrest  upon  an  order  of  arrest  granted  in  an 
action  in  [this]  court,  wherein  said  plaintiff  was  plaintiff,  and 
this  deponent  was  defendant,  and  which  was  brought  for  [indi- 
cniing  that  it  was  not  replevin]. 

III.  That  deponent  is  informed,  since  this  action  was  com- 
menced,  that  an  execution  in  said  action  against  deponent's  per- 
son was  issued  and  returned  "  not  found." 

>  Under  N.  Y.  Code  Civ.  Pro.,  §  592,  bail  was.  given ;  unless  they  have  been 

appHeation   for  this  order  is   to  be  sued.     S^  notes  to  following  Forms, 

made  (upon  notice  to  plaintiff's  at-  7N.  Y.  Code  Civ.  Pro.,  $  592. 

torney)  to  a  judge  of  the  court  or  the  8  The  motion  should  be  made  and 

county  judge  of  the  county  where  the  the  papers  entitled  in  the  action  on 

action  is  triable.  the  undertaking.     Phelps  v.  Hall.  5 

*  Entitle  in  the  action  in  which  the  Johns.  367 ;  Pell  v.  Jadwin,  3  Johns. 

44S;  Barker  t*.  Russell,  11  Barb.  303. 
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TV.  That  deponent  had  no  knowledge  or  information  of  the 
same,  before  the  commencement  of  the  action,  and  never  tried  to 
evade  the  same ;  and  deponent  was  invariably  at  his  home  or  place 
of  business  in  this  city. 

V.  That  this  action  was  commenced  about  y  y 

19  [here  set  forth  excuse  for  not  surrendering  before  the  expira- 
tion of  the  time  to  answer].^ 

VL  That  upon  the  day  of  >  19     >  the  defend- 

antSy  E.  and  D.,  who  were  deponent's  sureties  on  said  undertaking, 
duly  surrendered  and  delivered  deponent  into  the  custody  of  the 
sheriff  of  the  county  of  ,  to  whom  said  order  of  arrest 

and  execution  was  issued^  and  to  whom  said  undertaking  was 
given ;  and  this  deponent  is  now  in  said  sheriff's  custody  as  afore- 
said. 

[Jurat.']  [Signature.] 

[Annex  corroborating  affidavits,  also  showing  date  of  answer- 
ing, and  the  nature  of  defense;  and  add  certificate  of  sheriff  thai 
defendant  is  in  custody;  and  move,  at  Special  Term,  on  notice;  see 
N.  Y.  Code  Civ.  Pro.,  §  601.] 

FOSH  No.  987. 
Order  gMng  bail  leave  to  surrender  after  answer. 

At  a  Special  Term    [etc.,  as  in 
Form  820  of  this  volume]. 
[Title  of  action  against  bail] 

Upon  reading  and  filing  the  affidavits  of  C.  D.,  the  defendant 
Y.  Z.,  verified  the  day  of  >  19     >  and  the  sheriff's 

certificate,  dated  the  day  of  ,  19     [and  proof  of 

due  service  of  notice  of  motion  —  or,  of  the  order  to  show  cause 
granted  herein],  and  after  hearing  T.  Z.,  of  counsel  for  the  de- 
fendants, for  the  motion,  and  A.  T.  for  the  plaintiff  [or,  no  one 
appearing],  in  opposition,  and  due  deliberation  being  had;  now, 
on  motion  of  T.  Z.,  attorney  for  : 

Bif   the   application   for   leave   to  Unless  some  excuse  for  the  failure 

surrender  is  made  after  answer,  state  to  surrender  the  principal  is  shown, 

in  the  affidavit  that  bail  has  not  been  the  motion  will  be  denied.    Denny  t*. 

indemnified.  Mills  v.  Ilildreth,  7  Hun,  Blumenthal,  8  Misc.   544,  28  N.  Y. 

208;  again,  17  Hun,  207  (appeal  from  Supp.  744;  Douglass  v,  Haberstro,  21 

7  Hun,  dismissed  in  81  N.  Y.  01);  Hun,  320,  8  Abb.  N.  C.  230,  appeal 

Bank  of  Geneva  v,  Reynolds,  12  Abb.  dismissed,  82  N.  Y:  572. 
Pr.  81,  20  How.  Pr.  18. 
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Obdered^  that  the  defendants  C.  B.  and  E.  F.  have 
days  from  {^the  date  of  service  of  their  answer}  in  which  to  sur- 
render the  said  Y.  Z.  into  the  custody  of  the  sheriff  of  the  [city 
and]  county  of  y  upon  the  order  of  arrest  and  execution 

issued  against  the  body  of  said  Y.  Z.,  at  the  suit  of  plaintiff  in 
this  action  against  him.^^ 

Enter :  [^signature  of  judge  by  initials  of  name  and  title."] 

FORM  No.  988. 
Affidavit  to  move  for  enlaxgemont  of  timo  to  tnrreadcr. 

[Title  of  court  and  <ictum}^] 
[Venue.] 
C.  D.,  being  duly  sworn,  says : 

L  That  he  is  one  of  the  bail  of  the  defendant  Y.  Z.  in  this 
action ;  that  said  Y.  Z,  was  arrested  about  the  day  of  , 

19  ,  by  virtue  of  an  order  of  arrest,  on  the  ground  that  [here 
stale  ground  of  arrest,  so  as  to  show  that  it  was  not  concealing  a 
chattel,  etc.]  ;  and  that  on  the  day  of  ,  19     ,  the 

deponent  [and  E.  F.]  became  bail  for  said  defendant  by  giving 
an  undertaking  of  which  a  copy  is  hereto  annexed. 

n.  [Here  state  excuse  for  not  having  surrendered  in  season  — • 
e.  g.,  sickness  of  bail,^  mistake  as  to  time,  or  collu^on  of  the 
creditor  with  the  debtor  —  and  specify  what  means,  if  any,  the 
laiZ  took  at  any  time  to  ascertain  where  the  principal  was,  and  to 
effect  his  surrender.] 

III.  [State,  if  practicable,  facts  showing  that  a  surrender  is 
possible.] 

TV.  That  no  action  has  been  commenced  against  the  bail,  as 
deponent  is  informed  and  believes  [or  if  application  is  made  after 
answer,  state  excuse  for  delay]. 

[Jurat.]  [Signature.] 

10  As   to  terms   for   allowing  sur-  ii  If  an  action  has  been  commenced 

render    after    answer,    see    Bank    of      against  this  bail,  this  motion  will  be 
Genera  r.  Reynolds,  12  Abb.  Pr.  81;       made  in  the  new  action,  and  will  ask 
Warren    Mfg.    Ck>.    v.    Christem,    1       relief  upon  payment  of  the  costs. 
Monthly    L.    Bui.    21 ;    Douglass    v,  12  Baker  v.  Curtis,  10  Abb.  Pr.  279. 

Haberstro,  21  Hun,  320,  8  Abb.  N.  C. 
230,  59  How.  Pr.  194  (appeal  dis- 
in  82  N.  Y.  672). 
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FORM  No.  980. 
Notice  of  motion  for  enluxement  of  time  to  ennmider. 

[As  in  Form  No.  816,  svhstituting  for  the  words  between  the  t 

and  f :]  that  the  undersigned  bail  of  the  defendant  Y.  Z.  in  thia 

action  have  days  further  time  to  surrender  him  to  the  sheriff 

in  their  exoneration: 

FORM  No.  090. 

Affidavit  to  move  for  exoneration  of  bail  on  death  or  impriaonment  of  prin* 

cipaLis 

\_Title  of  court  and  action,^*'] 
IVenue.] 

C.  D.,  one  of  [or,  and  E.  F.]  the  bail  for  the  defendant  Y.  Z. 
in  this  action  [or,  if  in  previous  action,  state  it  as  in  Form  986], 
being  duly  [and  severally]  sworn  [each  for  himself ],^  says: 

I.  That  judgment  was  obtained  and  docketed  in  this  [or,  said] 
action  against  said  Y.  Z.  on  or  about  the  day  of  y . 
19     y  and  that  an  execution  in  due  form  was  duly  issued  there- 
upon on  the             day  of                 >  19     • 

II.  That  [after  the  issuing,  and  before  the  return  of  the  said 
execution,  and]  on  or  about  the  day  of  ,  19     ,  the ' 
said  defendant  died  at                 ^*  [or,  if  imprisoned,  allege  it  — 
e.  g.,  as  in  Form  No.  986], 

[Jurat.']  [Signature.'] 

FORM  No.  991. 

Order  exonerating  bail  on  death  or  impriaonment  of  principaLia 

[Caption  {court  order) j  and  recitals,  as  in  Form  820  of  this 
volume,] 

Ordered,  that  said  bail  [naming  ihem]^  of  said  defendant 
Y.  Z.,  be  and  they  are  hereby  exonerated  and  discharged  from  all 
liability  [if  action  begun  against  the  bail  upon  paying  to  the 
plaintiff  above  named  or  his  attorney,  within  days"  after 

service  of  this  order,  the  costs  and  expenses  [efc.*®]. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

13  The  application  is  too  late  after  §  601,  this  order  is  made  by  the  court 

the  bail  has  become  charged.    Hissong  in  which  an  action  against  the  bail  is 

V.  Hart,  39  N.  Y.  Super.  Ct.  411.  pending. 

u  See  note  to  Form  986.  If  further  time  is  given,  the  appH- 

IB  Presumptive  proof  of  the  death  cation  must  be  on  notice, 

of  their  principal  entitles  the  bail  to  17  Code    Civ.    Pro.,    $    601.    As   to 

exoneration.     Merritt   r.    Thompson,  length  of  time,  and  as  to  enforcing 

1  Hilt.  550  (where  principal  has  gone  conditional    order,   see   volume    I,    p. 

to  sea  and  not  been  heard  from  for  a  231. 

considerable  time).  is  The  terms  are  in  the  discretion 

16  Under    N.    Y.    Code    Civ.    Pro.,  of  the  court 
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CHAPTER   IX. 

INTERLOCUTORY  PROCEEDINGS  PECULL^R  TO  DIVORCE. 

FORMS. 


I.    Next  fbiknd. 

902.  PHition  to  authorize  next  friend 
of  infant,  idiot  or  lunatic,  to 
sue  to  annul  marriage. 

W3.  Order  allowing  next  friend  to 
■oe  to  annul  marriage. 

n.    AUMONT  AND  COUNSEL  FEE. 

994.  Affidarit  for  alimony  and  coun- 

sel fee  by  wife,  plaintiff. 

995.  The  same,  pending  appeal. 

996.  Petition  for  alimony  and  coun- 

sel fee  by  wife,  defendant. 

997.  Notice   of  motion,  or  order  to 

show  cause,  for  alimony. 

998.  Order  directing  reference  as  to 

counsel  fee  or  alimony,  or  both. 

999.  Order  to  pay  alimony  and  coim- 

sel  fee. 
[1000-2.  Special  clauses  such  as  are 
aomeiimee  inserted  in  order  to  pay 
alimony  and  costs,] 

1000.  If  the  allowance  dates  back. 

1001.  Stay  of  proceedings. 

1002.  Condition. 


1003. 


1004. 
1005. 


1006, 
1007. 


Affidavit  to  obtain  order  for  se- 
questration and  receiver. 

Order  for  sequestration  and  re- 
ceiver. 

Affidavit  to  obtain  order  to 
show  cause  why  husband 
should  not  be  punished  for 
not  paying  alimony. 

Order  to  show  cause  thereon. 

Order  adjudging  husband  in 
contempt  for  failure  to  pay 
alimony. 

1008.  Order  of  arrest  in  divorce  or 

separation. 

III.    Custody  of  children. 

1009.  Affidavit  upon  motion  for  cus- 
tody of  minor  children. 

Order  to  show  cause  why  plain- 
tiff should  not  have  custody 
of  children,  and  meanwhile 
forbidding  their  removal,  and 
allowing  plaintiff  to  see  them. 

Order  awarding  the  custody  of 
children  to  mother,  with 
special  directions. 


1010. 


lOlL 


I.  Next  Fbebnd. 

FORM  No.  992. 
PetttioB  to  Ettthacise  next  friend  of  inf ant,  idiot,  or  lunatic  to  mo  to  aaniil 

numiago.! 

To  the  court* 

The  petition  of  M.  N.  shows: 

I.  That  A.  B.,  [otherwise  called  A.  Z.,]  is  an  infant,  of  the 
age  of  years  on  the  day  of  last  [or,  an  idiot 

—  or,  a  lunaiie  —  and  if  so  adjudged^  state  inquisition,  as  in 
Vol,  I,  Form  337 ;  or  otherwise,  make  a  brief  presentation  of  his 
mental  condition,  according  to  the  facf]. 


1  See  Tolume  I,  p.  306,  as  to  Peti- 
tions generally. 

As  to  similar  applications  in  other 
eues  than  divorce,  see  volume  I, 
Chapter  II,  Article  VIIL 

84 


2  The  application  is  not,  as  in  the 
case  of  a  guardian  ad  litem,  to  be 
made  to  a  judge  out  of  court,  but  to 
the  court.  N.  Y.  Code  Civ.  Pro., 
§§  1744,  1748. 
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II.  That  said  A.  B.  resides  at  Istaiing  facts  as 
thus]  with  jour  petitioner,  who  is  her  aunt,  and  both  the  parents 
of  said  A.  B.  are  dead.  The  only  other  relatives  of  said  A.  B. 
within  this  State  are  C.  B.  and  D.  B.,  her  oousins,  who  reside  at 
No.             street,  in  the  city  of             .* 

III.  On  information  and  belief,  that  on  or  about  the 

day  of  last,  at  ,  the  form  of  marriage  was  gone 

throu^  between  said  A.  B.,  otherwise  called  A.  Z.  and  Y.  Z.,  of 
;  that  the  said  ,  was  then  under  the  age  of  legal 

consent,  to  wit:  only  years  of  age;  that  •deponent's  in- 

formation is  derived  from  statements  made  to  her  by  said  A.  B.^ 
and  the  record  of  said  marriage  of  which  a  certified  copy  is  hereto 
annexed  \_or  otherwise ;"]  that  the  parties  to  said  supposed  mar> 
riage  have  not  at  any  time  since  said  attained  the  age  of 

legal  consent,  freely  cohabited  as  husband  and  wife.^ 

[Or  in  case  of  lunatic  or  idiot  —  that  the  said  was  then 

and  ever  since  an  idiot  —  or,  lunatic  as  aforesaid,  and  has  never 
since  been  restored  to  a  sound  mind,  but  said  lunacy  still  con- 
tinues and  said  Y.  Z.  is  still  living.*^] 

IV.  [State  any  further  facts  rendering  an  action  desirable;  or 
annex  and  refer  to  proposed  complaint,] 

V.  [//  applicaiion  is  ex  parte,  or  order  to  show  cause  is  asked, 
as  in  Form  816  or  817  of  this  volume.] 

Whebefobe,  your  petitioner  prays  this  court  to  allow  her  to 
bring  Ieuii  action  to  annul  said  supposed  marriage  on  the  grounds 
aforesaid,  and  for  such  other  or  further  relief  as  to  the  court  may 
seem  just 

[Date.]  [Signature.] 

[Verification,  as  in  Form  821  of  this  volume.] 

[Consent  of  proposed  next  friend  if  the  foregoing  petition  is 
mude,  not  by  him  but  by  a  third  person,  as  in  Vol.  I,  Form  341, 
substituiing  "  next  friend  "  for  "  guardian  ad  litem."] 

[Acknowledgment,  as  in  Form  822  of  this  volume.] 

[Affidavit  of  proposed  next  friend  to  his  competency,  if  re- 
quired by  the  court,  as  in  Vol.  I,  Form  342,  substituiing  "  next 
friend  "  for  "  guardian  ad  litem."] 

8  Sufficient  should  be  stated  as  to         «  N.  Y.  Code  Civ.  Pro.,  {  1744. 
relatives  to  guide  the  discretion  of  s  N.  T.  Code  Civ.  Pro.,  |  174S. 

the  court  in  directing  what  notice,  if 
any,  should  be  given.  For  notice,  see 
volume  I,  pp.  322,  323. 
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FORM  No.  903. 
(Ma  aOowins  next  friend  to  me  to  amral  marriage.^ 

At  a  Special  Term  [etc.,  as  in  Farm 
820  of  this  volume']. 


In  tlie  Matter  of  the  Application 

of 

M.  K.|  for  leave  to  sue  as  next 
frioid  of  A.  B.^  an  infant,  to  an- 
nul a  marriage  between  said  A.  B. 
and  Y.  Z. 


On  reading  and  filing  the  annexed  petition  of  M.  N.,  yerified 
the  day  of  ,  19     [and  the  consent  of  C.  D.^  to 

flerre  as  next  friend  as  hereinafter  provided  dated  and  acknowl- 
edged the  day  of  ,  19  ],  and  proof  of  due  notioe 
of  this  motion  given,  pursuant  to  the  direction  of  the  court,  to 
C.  B.  and  D.  B.,  by  its  order  dated  and  entered  herein  on  the 
day  of  y  19  ;  and  after  hearing  A.  T.,  of  counsel 
for  the  petitioner,  and  no  one  appearing  in  opposition;  and  due 
deliberation  having  been  had ;  now,  on  motion  of  A.  T.,  attorney 
for  the  petitioner: 

Ordered,  that  said  M.  N.  is  hereby  allowed,  as  next  friend  of 
A.  B.,  of  ,  an  infant  [or,  idiot  —  or,  lunatic],  to  main- 

tain an  action  to  annul  the  marriage,  or  supposed  marriage,  be- 
tween said  A.  B.  and  Y.  Z.^ 

Enter:  [^signature  of  judge  by  initials  of  name  and  title.] 


II.   AXJlfONT  Ain>  OOITNSSL 

FORM  No.  094. 
Afldavit  upon  motion  for  alimony  and  connsel  fee  by  wife,  plalntiffJB 
[TUU  of  court  and  action.] 
[Venue.] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says : 
I.  That  this  action  is  brought  against  the  defendant  for  an 

^This   action    by   next   friend,    or  to  be  brought  by  the  next  friend  must 

parent,  cannot  be  defeated  by  proof  be  made  a  party  to  the  action.    Fero 

of  the  infant's  infidelity.     Slocum  r.  u.  Fero,  62  App.  Div.  470,  70  N.  Y. 

Slocom,  37  Miec.  143,  74  N.  Y.  Supp.  Supp.  472  (sustaining  demurrer  upon 

W.  ground  of  defect  of  parties) ;  Wood  v. 

Although  this  is  a  court  order,  a  Baker,  43  Misc.  310,  88  N.  Y.  Supp. 

motion  to  vacate  may  only  be  made  854  (refusing  judgment  upon  default 

to  a  court  held  by  the  same  judge,  because  of  non- joinder). 
Code  Civ.  Pro.,  §  1766.  8  The  amount  of  alimony  and  coun-* 

TThe  spouse  for  whom  the  action  is  sel  fee  should  be  determined  upon  a 
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absolute  divorce  and  judgment  dissolving  the  marriage  between 
them  for  the  defendant's  adultery  [or,  for  a  limited  divorce  or 
judgment  of  separation  becween  them  for  defendant's  cruelty  — 
or  otherwise']  y^  as  more  fully  appears  by  the  complaint*®  hereto 
annexed  *  [and  if  the  complaint  is  unverified,  may  adoT:  all  the 
allegations  of  which  are  true  to  the  knowledge  of  deponent,  ex- 
cept such  as  are  stated  on  information  and  belief,  and  those  she 
is  informed  and  believes  are  true,  as  shown  by  the  annexed  affi- 
davits of  ].** 

II.  That  the  action  has  been  actually  commenced*^  by  the  ser- 
vice, on  defendant  [personally],  on  the  day  of  , 
19  ,  of  the  summons  and  complaint;  [here  state  condition  of 
cause,  05  thu^.'Y^  that  defendant  has  not  answered  nor  demurred 
[or  if  he  has  answered  denying  the  charges]  ;  that  defendant  has 
appeared  and  answered,  denying  several  material  allegations  of 
the  complaint;  that  all  said  allegations  are  nevertheless  true. 
[Set  forth  facts  in  detail  showing  good  cause  for  bringing  the- 
action,  unless  verified  complaint  is  presented  as  sufficient  evi- 


consideration  of  the  difficulty  of  es- 
tablishing the  action,  probable  ex- 
pense, and  husband's  financial  condi- 
tion. Patterson  v.  Patterson,  4  App. 
Div.  146,  38  N.  Y.  Supp.  637.  There- 
fore these  matters  should  be  fully 
covered  in  the  moving  papers.  No 
evidence  need  be  furnished,  however, 
to  enable  the  amount  of  the  counsel 
fee  to  be  fixed.  De  Llamosas  r.  same, 
62  N.  Y.  618.  The  application  is  to 
be  made  as  a  motion  in  the  action, 
and  not  by  instituting  a  proceeding 
by  petition.  Kirsch  r.  Kirsch,  18 
N.  Y.  Supp.  447. 

0  Various  Special  Term  decisions  re- 
fusing to  award  temporary  alimony  in 
actions  for  separation,  and  relegating 
the  wife  to  an  application  to  a  police 
magistrate  have  been  over- ruled  by 
Wiegand  f.  Wiegand,  103  App.  Div. 
42,  92  N.  Y.  Supp.  679,  34  Civ.  Pro. 
186. 

The  court  has  power,  incident  to 
itsi  jurisdiction  to  annul  a  marriage 
for  its  original  infirmity,  to  grant  a 
counsel  fee  and  temporary  alimony  in 
a  husband's  action  to  annul  a  mar- 
riage. Higgins  r.  Sharp,  164  N.  Y.  4; 
Griffin  r.  Griffin,  47  N.  Y.  134. 

But  such  applications  cannot  be 
granted  in  a  wife's  action.  Jones  v, 
Brinsmade,  183  N.  Y.  258. 


A  parent  or  next  friend  suing  for 
the  annulment  of  the  marriage  of  an 
infant,  idiot  or  lunatic,  cannot  be  re- 
quired to  pay  alimony  or  counsel  fee 
to  the  defendant  wife.  Stivers  r. 
Wise,  18  App.  Div.  316,  46  N.  Y. 
Supp.  9. 

10  The  application  may  be  made  be- 
fore a  copy  of  the  complaint  has  been 
served,  yet  in  such  case  the  affidavit 
must  allege,  in  substance,  all  the  facta 
necessary  to  make  a  good  complaint  in 
the  action.  If  the  action  is  for  adul- 
tery, omitting  to  show  in  the  affidavit 
when  and  where  the  defendant  com- 
mitted adultery,  precludes  the  court 
from  granting  the  order.  Whitney  r. 
Whitney,  22  How.  Pr.  175.  And  since 
plaintiff  is  incompetent  as  a  witness, 
the  moving  papers  should  show  that 
competent  proof  of  the  offense  exists. 

11  If  the  complaint  is  not  presented, 
allege  both  the  marriage  and  the  facts 
constituting  the  cause  of  action. 

12  Weishaupt  v,  Weishaupt,  27  Wis. 
621 ;  Hollerman  r.  Hollerman.  1  Barb. 
64;  Bissell  v.  Bissell,  Id,  430,  3  How. 
Pr.  242;  Desbrough  v.  Desbrough,  29 
Hun,  592. 

13  Van  Wormer  r.  Van  Wormer,  67 
Hun,  496,  11  N.  Y.  Supp.  247  (coun- 
sel fee  for  a  second  trial  may  be  al- 
lowed after  a  disagreement). 
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dence^^  *  in  ahsoltUe  divorce  annex  affidavits  establishing  de* 
fendanfs  adultery,  and  the  jurisdictional  fact  of  the  residence  of 
plaintiff  when  necessary.y*^ 

t  III.  That  said  [husband^  has  left  deponent  and  ceased  to  pro- 
vide for  her  support**  [and  that  of  the  children  of  said  mar- 
riage], and  your  petitioner  is  [wholly]  destitute  of  the  means  of 
supporting  herself  [and  said  children],  pending  this  action,  and 
carrying  on  this  action  §,  and  defraying  the  costs  and  expenses 
attending  the  same  [that  the  only  property  or  income  which  she 
hag,  is:  here  state  it;^^  and  if  there  are  children  of  the  marriage, 
dependent  on  her,  stale  facts^^  concerning  them'\. 

lY.  That  the  said  [husband']  has  [real  estate  and  personal] 
property  to  a  large  amount,  and  amply  sufficient  to  enable  him  to 
pay  therefrom,  to  deponent,  such  sums  as  may  be  necessary  for 
ihe  above-mentioned  purposes  [state  details,  as  thus:']  that  in  par- 
ticular said  defendant  has  $3,000  now  in  bank,  and  owns  a  house 
and  lot,  No.  street  in  ,  worth,  over  and  above 

incumbrances,  the  sum  of  $10,000,  and  is  the  owner  of  other 
property  consisting  of  [describe]  to  the  value  of  more  than 
dollars  [if  of  a  character  requiring  peculiar  knowledge  to  state 
value,  annex  affidavit  of  competent  person]  ;  that  defendant  is  a 
[physician  in  active  practice]  and  that  his  net  annual  income  is 
about  dollars  [add,  also,  any  other  facts  which  bear  on  the 

question  of  his  ability  to  pay  and  the  grade  of  living  to  which 
plaintiff  was  accustomed  while  supported  by  him]. 

M  See  note  12.    A  fair  presumption  Maxwell   r.   Maxwell,   28^  Hun,   566. 

ofihefactof  marriage  should  be  made  Alimony  denied  where  in  action  for 

out,  if  the  marriage  is  denied.    Brink-  separation  the  wife  was  living  with 

W  f>.  Brinkley,  50  N.  Y.  184,  10  Am.  husband.     Smith   v.  Smith,  92  App. 

It  460;  Smith  v.  Smith,  61  Iowa,  138;  Div.  442,  87  N.  Y.  Supp.  137. 

ColliiiB  r.  Collins,  SON.  Y.  1;  York  r.  le  If   wife    has   separate   property, 

York,  34  Iowa,  630;  and  see  Herforth  alimony    may    be    awarded    only    if 

f.  Herforth,  2  Abb.  Pr.   (N.  S.)   483,  necessary.      Merritt    v.    Merritt.    99 

489.  N.  Y.  643;  Collins  v,  Collins,  80  N.  Y. 

!«•  As  plaintiff  is  herself  incompe-  1 ;  Richardson  xs.  same.  94  N.  Y.  Supp. 

tent  to  prove  either.    Wood  v.  Wood,  582.    But  the  wife's  inability  to  sup- 

6i  App.  Dir.  96,  70  N.  Y.  Supp.  72;  port  herself,  and  the  husband's  ability 

Hodge  r.  Hodge,  90  App.  Div.  611.  to  pay  are  necessarily  established  be- 

If  the  adultery  is  charged  on  in-  fore  alimony  may  be  awarded.     Poil- 

formation   and  belief,   and   is  denied  Ion  r.  Poilfon,  75  App.  Div.  530,  78 

positivolv,    alimony    will    be    denied.  N.  Y.  Supp.   323. 

Boiming  r.   Downing.   23  App.   Div.  17  If  alimony  is  sought  to  cover  past 

559.  48  N.  Y.  Supp.  727.  expenses,  state  necessity;  see  Beadle- 

isBouljon  r.  Bouhon,  3  Robt.  715;  ston   r.    Beadleston,    103   K.   Y.   402; 

Collins  r.   Collins,  80  N.  Y.   1 ;   pre-  r.  c,  4  Centr.  Rep.  537,  vev'g  39  Hun, 

Tious  decision    in  s.  c,  71   id.  269;  658. 
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V.  [7/  on  order  to  show  cause  is  asked,  state  as  to  reason,  and 
previous  application;  **  see  Forms  816  and  817  of  this  volume.'] 

Wherefore,  deponent  prays  that  an  order  be  made  requiring 
said  [husband]  to  pay  her  a  reasonable  sum  for  her  support  and 
maintenance  [and  that  of  the  aforesaid  children],  during  the 
pendency  of  this  action/®  and  such  sums  as  may  be  necessary  to 
enable  her  to  carry  on  this  action,  §  and  to  defray  the  necessary 
costs  and  expenses  thereof ;  ^  and  for  such  other  and  further  order 
as  may  be  just." 

[Jurat.]  [Signature.] 

[Notice  of  motion  or  order  to  show  cause.  Form  997.] 

FORM  No.  005. 
The  same;  application  pending  appeal^ 

[Title  of  court  and  cause.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says  that  she  is  the  [plaintiff]  in  this 
action. 

That  heretofore  aifd  on  the  day  of  ,   19     ,   a 

judgment  of  [separation]  was  duly  rendered  herein  ir  favor  of 

IS  If    a    previous    application    was  children  be  desired,  it  must  be  spe- 

denied,    show    a    change    of    circum-  cifically  asked.     Wood  v.   Wood,   61 

stances  warranting  a  different  deter-  App.  Div.  96,  70  N.  Y.  Supp.  72. 

mination.      Simonds   t*.    Simonds,   57  22  No  allowance  for  counsel  fee  will 

Hun,  290,  10  N.  Y.  Supp.  606.  be  made  to  the  plaintiff  wife  who  has 

WOnly  for  future  support.     Thrall  recovered  judgment  in  her  favor,  but 

t*.  Thrall,  83  Hun,  188,  31  N.  Y.  Supp.  who    desires    to    appeal     therefrom. 

691.    But  by  common  practice  dating  Winkemeier   r.   Same,    11   App.    Div. 

from  the  commencement  of  the  action.  201,  42  N.  Y.  Supp.  688. 

Past    expenses    may    be    included    in  Where  the  defendant  husband  ap- 

final   judgment   of   separation.     Per-  peals  from  a  judgment  of  separation, 

cival  17.  Percival,  124  N.  Y.  637.  an  award  of  temporary  alimony  and 

20  No  counsel  fee  can  be  allowed  in  counsel  fee  is  proper,  although  no 
final  judgment  ( Atherton  v.  Atherton,  award  was  made  pendente  lite  and  the 
82  Hun,  179,  31  N.  i.  Supp.  977)  and  husband  has  effected  a  stay  ^  giving 
no  more  than  taxable  costs.  Lonsdale  an  undertaking.  Haddock  i;.  Haddock, 
f?.  Lonsdale,  41  App.  Div.  224,  68  75  App.  Div.  666,  78  N.  Y.  Supp.  304, 
N.  Y.  Supp.  632.  Allowance  for  past  12  Anno.  Cas.  14.  So,  where  a  similar 
services  and  expenses  refused  (Eraer-  stay  has  been  effected,  pending  an 
son  u.  Emerson,  26  N.  Y.  Supp.  292),  appeal  to  the  U.  S.  Supreme  Court, 
unless  shown  necessary  in  order  that  Haddock  r.  Haddock,  109  App.  Div. 
wife  may  further  prosecute  or  defend.  602,  96  N.  Y.  Supp.  622. 
McCarthy  r.  same,  137  N.  Y.  500;  Counsel  fee  and  expense  of  prepar- 
Beadleston  r.  same,  103  N.  V.  402;  ing  appeal  record  allowed  pending  ap- 
Poillon  t7.  Poillon,  76  App.  Div.  636,  peal  by  wife  from  judgment  of  divorce 
78  N.  Y.  Supp.  323.  against  her.     Halsted  u.  Halsted,  11 

21  Should  an  award  of  custody  of  Misc.  692,  32  N.  Y.  Supp.  1080. 


PB0CKEDIKO8  IN  DIVORCE. ALIMONY  AND  COUNSEL  FEE.       1335 

the  plaintiff,  wherein  defendant  was  adjudged  to  pay  alimony  at 
the  rate  of  $  per  week,  and  costs  amounting  to  $ 

That  a  oertified  copy  of  said  judgment  is  hereunto  annexed. 

That  on  the  day  of  ,  19     ,  defendant  duly  ap- 

pealed from  said  judgment  to  the  Appellate  Division,  and  gave  an 
undertaking  as  required  by  law  to  procure  a  stay  of  proceedings 
under  said  judgment.  That  defendant  has  not  complied  with  said 
judgment,  either  by  the  payment  of  alimony  or  of  costs. 

[Allege  circumstances  disclosing  plaintiff's  necessity  for  im- 
mediate  payments  of  alimxmy^  and  an  allowance  of  counsel  fee 
upon  the  appeal.'] 

[If  judgment  for  divorce  has  been  rendered  against  the  wife, 
allege  facts  showing  that  appeal  is  meritorious.]^ 

FORM  No.  996. 
The  lame;  for  alimony  and  connael  fee  by  wife,  defendantjso 
[Commencement  as  in  preceding  Form.] 

I.  That  the  plaintiff,  A.  B.,  has  commenced  an  action,  by  the 
service  of  a  summons  and  complaint  on  deponent,  to  obtain  a 
judgment  annulling  the  marriage  between  him  and  the  deponent^ 
[or  otherwise,  as  in  I  of  Form  994]  ;  and  that  deponent  has 
answered,  denying  under  oath  all  the  material  allegations  in  said 
complaint,  except  the  allegation  as  to  the  marriage  between  this 
defendant  and  said  plaintiff.*  [Elaborate  the  denials  as  con- 
tained in  the  answer,  and  especially  deny  the  allegation  of 
adultery;^  may  annex  corroborating  affidavits,  particularly  that 
of  alleged  co-respondent].^ 

[Conclude  as  in  Form  940  from  the  t,  at  beginning  of  III;  but 
at  the  §§,  substilule  the  words  "  her  defense  "  for  "  this  action."] 

23  The  sum  so  paid  should  be  or-  The  court  will   not  determine  the 

dered  credited  upon  the  judgment  in  merits  of  the  action  on  the  motion. 

faae  of  affirmance.     McBride  v.  Mc-  Hawley  r.  Hawley,  95  App,  Div.  274, 

Bride,    119   N.   Y.   619;    Haddock   v.  S8  N.  Y.  Supp.  606. 

Haddock.  Mipra.  2«  See  note  9  to  Form  994. 

MHalsted  v.  Halsted,  aupra,  27  Where  adultery  charged   is  not 

2S  Counsel    fee    should    be    allowed  denied  by  the   wife,  the  application 

nnl«sfl  it  is  clear,  beyond  reasonable  should  be  denied.     Miller   r.  Miller, 

doubt,  that  the  husband's  action   is  27  Misc.  758,  59  N.  Y.  Supp.  473;  or 

well  founded.     Boesenberg  v.  Boesen-  if  the  charge  is  evasively  met.    Petee 

twp.  50  App.  Div.  622,  63  N.  Y.  Supp.  v.  Petee,  19  N.  Y.  Supp.  311. 

770:  Dean  r.  Dean,  48  Misc.  149,  96  28  The  court  gives  little  weight  to 

X.  Y.  Supp.  472;   Frickel  v.  Frickel,  the  affidavit  of  a  man  who  swears  to 

4  Misc.    382,   24   N.   Y.   Supp.   483;  intercourse  with  the  wife.    See  Olaser 

tohen    r.    Cohen.    11    Misc.    704.    32  r.  Glaser,  36  Misc.  231,  73  N.  Y.  Supp. 

N.  Y.  Supp.  1082,  1  Anno.  Cas.  226.  284. 
The  husband's  poverty  is  not  a  com- 
plete answer  to  the  application.    Id. 
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FOHM  No.  997. 
notice  of  motioiit  or  order  to  ahow  cause^  for  alimony. 

\_A8  in  Form  815  or  818,  suhstituting  for  the  italic  clause  be- 
tween the  X  0^^  the  ^I'l  that  the  defendant  \_or,  plaintiff]  pay  the 
plaintiff  [or,  defendant]  the  sum  of  dollars  monthly   [or, 

weekly]  for  her  support  [and  the  education  and  maintenance  of 
the  children,  in  said  affidavit  mentioned],  during  the  pendency  of 
this  action  [dating  from  the  commencement  thereof  on  the 
day  of  ,19     ],  and  the  sum  of  dollars  as  a  counsel 

fee  and  to  enable  her  to  defray  the  costs  and  expenses  of  the  said 
action  [or,  her  defense  to  said  action],  and  for  such  other  and 
further  relief  as  may  be  just 

FORM  No.  998. 
Order  directing  reference  as  to  connael  fee  or  alimony,  or  both.^ 

[Caption  (court  order)  and  recitals,  according  to  the  circum- 
stances; see  Form  820  of  this  volumeJ]  Osdesed,  that  it 
is  referred  to  R.  F.,  Esq.,  who  is  hereby  appointed  referee  for  the 
purpose,  to  inquire  and  report  [whether  alimony  should  be 
granted,  and  if  so]  what  is  a  reasonable  simi  to  allow  said  [wife^ 
for  her  support  [and  the  education  and  support  of  the  children  of 
the  marriage]  during  the  pendency  of  this  action  and  from  what 
time,  and  the  times  and  manner  for  payment  [and  what  security, 
if  any,  should  be  required  —  and  what  sum  should  be  allowed  for 
counsel  fee  and  other  costs  and  expenses  of  this  action.**^] 

Enter :  [ngnature  of  judge  by  initials  of  name  and  title.'} 

FOKM  No.  999. 
Order  to  pay  alimony  and  connael  fee.si 

[Caption  (court  order) y  and  recitals,  see  Form  820  of  this 
volume.]  Ordered,  1.  That  [defendant]  pay  to  [plaintiff's] 
attorney  the  sum  of  dollars  hereby  allowed  as  counsel  fee^, 

29  See   Gerard   r.    Gerard,   2    Barb.  Weber,  93  App.  Div.    149,  87  N.  Y. 

Ch.  73;  Ward  v.  Ward,  21  N.  Y.  Supp.  Supp.  519. 

795.  Tne  estate  of  a  deceased  husband  is 

80  Or  majr  award  counsel  fee  and  not  liable,  either  for  alimoinr  or  un- 
refer  question  of  alimony.  Brennan  paid  counsel  fee.  Johns  v.  «lohns,  44 
V.  Brennan,  19  Wkly.  Dig.  342.  A  App.  Div.  633,  60  N.  Y.  Supp.  865; 
reference  should  only  be  directed  upon  Kellogg  v.  Stoddard,  89  App.  Div.  134, 
particular  necessity  therefor.  84  N.  Y.  Supp.  1015;  Wilson  t?.  Hin- 

81  This  order  cannot  be  enforced  by  man,  182  N.  Y.  408. 

execution,  nor  can  supplementary  pro-  82  The  order  may  direct  money  to 

ceedings  be  based  upon  it.     It  must  be  applied  to  a  specific  purpose,  such 

be  enforced  through  sequestration,  or  as  referee's  fees,  instead  of  directing 

contempt     prooeedings.       Weber     v.  that  it  be  used  for  the  purposes  of 
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[in  weekly  instalments  of  dollars,  commencing]   within 

[ten]  days  after  the  service  of  a  copy  of  this  order  on  [defend- 
ant's] attorney.* 

2.  That  the  [defendant]  pay  to  the  [plaintiff]  the  sum  of 
dollars  per  [week]  for  her  support  [and  the  education  and 
support  of  the  children  of  the  marriage]  during  the  pendency  of 
this  action,  to  be  computed  from  the  day  of  ,  19      ; 

the  entire  amount  of  back  alimony  is  to  be  paid  by  said  [de- 
fendant] on  or  before  ,  at  the  office  of  the  plaintiff's 
attorney,  and  said  sum  of  dollars  each  and  every  week  there- 
after <m  each  Monday  at  the  office  of  plaintiff's  attorney,  so  long 
as  this  action  shall  be  pending.^ 

[Special  clauses,  see  following  Forms.  Costs,  see'  Volume  I, 
Form  101.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.'] 

SPECIAL  CLAUSES  SUCH  AS  ARE  SOMETIMES  INSERTED  IN  ORDER 
TO  PAY  ALIMONY  AND  COSTS. 

FORM  No.  1000. 
If  the  allowance  dates  back.84 

[Insert  in  the  last  Form:]  and  that  in  days  after  service 

of  a  certified  copy  of  this  order  on  [defendant's]  attorney  [de- 
fendant] pay  the  sum  of  dollars  back  alimony,  which  sum 
when  paid  shall  be  in  full  for  all  alimony  to  which  plaintiff  shall 
be  entitled  up  to  the             day  of  ^  19     . 

FORM  No.  1001. 
Stay  of  proceedingsJBS 

That  all  proceedings  on  the  part  of  the  plaintiff  herein,  ex- 
cept to  pay  the  sums  above  required,  be  and  hereby  are  stayed 
until  after  payment  of  the  counsel  fee  and  the  [weekly]  allow- 

the    suit,    i^fenerally.      Schloemer    v.  several  considered  cases,  unreported, 

Schlceiner,  49  N.  Y.  82.  but   in   one   of  them    (Beadleston   r. 

33  Although  received  by  the  attor-  Beadleston,  23  Wklv.   Dig.  365),  on 

ney,  he  has  no  right  to  appropriate  dismissing     an     appeal      on     other 

iny  part  to  the  repayment  of  dis-  grounds,  the  General  Term  said  the 

buraements  made  by  him  in  the  ac-  correctness  of  that  part  of  the  order 

tion.    Matter  of  BoUes,  78  App.  Div.  staying  plaintifTs  proceedings  might 

180,  79  N.  Y.  Supp.  530.  be  doubted,  "  because  it  was  in  its  na- 

84  Held  not  usually  proper  in  Thrall  ture  a  punishment  for  disobedience." 

r.  Thrall,  83  Hun,  188,  31  N.  Y.  Supp.  On  general   principles,  however,  a 

591.    It  IB,  however,  usually  allowed  stay  of  proceedings  is  not  regarded  as 

to  plaintiff   from   commencement   of  a  punishment,  but  as  a  proper  mode 

the  action.  of    enforcing    compliance    with    any 

»A  stay  has  been  thua  ordered  in  reasonable  order  of  the  court,  even 


1338  Abbott's  praoticb  ajs^d  fobhs. 

ance  of  temporary  alimony  up  to  and  including  the  day  of 

y  herein  required  to  be  paid.  And  it  is  further  ordered, 
that  in  the  event  of  default  in  the  payment  of  any  instalment  of 
said  temporary  alimony  that  may  hereafter  become  due,  all  pro- 
ceedings of  the  plaintiff  (except  paying  the  same  herein  required), 
be  and  hereby  are  further  stayed  for  and  during  such  default. 

FORM  No.  1002. 
Condition.86 

This  order  is  made  on  condition  that  [defendant]  upon  or 
before  service  thereof  file  and  serve  a  stipulation  to  [refer  the 
action*^  and]  proceed  to  trial  on  day's  notice. 

IDirection  for  security,  if  required,  as  in  Form  of  judgment. 1 

FORM  No.  1008. 
Affidavit  to  obtain  order  for  sequestration  and  receiver.n 
ITitle,  and  commencement  as  in  other  cases.l 

I.  [State  condition  of  cause,  and  the  making  and  entry  of  the 
order  to  pay,  referring  to  copy  annexed.] 

II.  Allege  service;  see  p.  982  of  Volume  I,  Form  661.] 

III.  That  on  the  day  of  >  19     >  deponent  at  No. 

street,  in  ,  presented  to  said  [husband]  a  written 

power  duly  signed  and  acknowledged  by  [vnfe]  authorizing  de- 
ponent to  receive  the  payment  of  dollars  required  by  said 
order,**  and  then  due,  of  which  power  a  true  copy  is  hereto  an- 
nexed, and  then  and  there  demanded  payment  of  said  sum;  but 
said  [husband]  refused  to  comply  therewith  and  no  part  thereof 
has  been  paid.* 

though    it   be    such    that   the    court  By  an  amendment  of  f  1772  in  1004, 

has  not  power  to  enforce  by  punish-  this  remedy  may  now  be  €]l>tained  in 

ing  for  contempt,  and  therefore  can  an  action  upon  a  foreign  decree  of 

enforce  it,  if  at  all,  only  by  stay  of  divorce   for   adultery,   which   awards 

proceedings    meanwhile.      The    prac-  alimony;  superseding  Wood  v.  Wood, 

tice  seems  proper  in  cases  where  the  7  Misc.  679,  31   Abb.  N.   C.  235,  28 

oppressive  course  of  the  plaintiff  re-  N.  Y.  Supp.  164,  and  Lynde  v.  Lynde, 

quires  it.  162  N.  Y.  405. 

36  A   reasonable   condition  may  be  89  It  is  necessary  to  show  that  the 

imposed.    Jacobson  v,  same,  14  Daly,  demand  was  made,  and  by  a  person 

256,  12  Civ.  Pro.  198.  authorized   to   receive   payment.     An 

87  Such  a  condition  was  considered  attorney  has  no  authority  after  judg- 

improper    in    Patterson    v.    same,    4  ment  to  demand  payment  of  alimony 

App.  Div.   146,  38  N-  Y.  Supp.  637;  awarded    therein,     without    showing 

Lowenthal  v.  same,  68  Hun,  366,  22  written    authority    from    the    wife. 

N.  Y.  Supp.  858.  Kalmanowitz  v.  same,  108  App.  Div. 

38  N.  Y.  Code  Civ.  Pro.,   ff   1772,  296,  96  N.  Y.  Supp.  627;  Conklin  v. 

1773.  Conklin,  113  App.  Div.  743. 
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[IV.  That  the  security  given  by  said  —  hitsband  —  cannot  be 
enforced  —  or,  has  proved  inadequate  —  by  reason  of,  efc.*®] 

[Date.]  ISignature.l 

FORM  No.  1004. 

Order  for  sequestration  and  receiver.^i 

[Caption  {coiui  order)  and  recitals  according  to  the  case."] 

Obdebed,  that  R.  C,  Esq.    [counselor-at-law],  of  ,  be 

and  hereby  is  appointed  a  receiver  of  the  personal  property  of 
the  said  [hiLsband]  Y.  Z.,  and  the  rents  and  profits  of  his  real 
property,  and  is  hereby  directed  to  take  possession  of  said  prop- 
erty, real  and  personal,  and  hold  the  same  until  the  further  order 
of  this  court  [or,  until  the  said  —  husband  —  shall  give  sufficient 
security  to  this  court  in  regard  to  the  payment  aforesaid  —  or, 
and  to  apply  said  personal  property  and  the  rents  and  profits  of 
said  real  property  to  the  payments  aforesaid],  and  said  \hvsband'] 
h  hereby  directed  to  deliver  possession  of  said  real  and  personal 
property  to  said  receiver  accordingly. 

[Provision  for  security  by  receiver^  and  authentication,  as  in 
Form  679  of  Volume  I,  p.  1029,  paragraph  2,  efc] 

FOSM  No.  1009. 

AfBdavit  to  obtain  order  to  show  cause  why  husband  should  not  be  attached 
for  contempt  on  not  paying  alimony .43 

[As  in  Form  1003,  adding  at  the  end:]  V.  That  said  [hus- 
band] has  no  property  within  the  State  of  New  York  which  can 
be  sequestered  by  the  order  of  this  court  [if  on  information,  show 
source,  as:]  as  appears  from  the  affidavit  of  the  defendant,  made 

M  An  order  for  sequestration  may  specific  property.    Doe  v.  Doe,  52  Hun, 

be  made  even  though  no  direction  for  404,  5  N.  Y.  Supp.  514.    As  to  receiv- 

»ecurity  has  been  given,  and  defend-  er's   powers   and   title,   see  Bucki  v. 

ant  has  not  refused  to  give  security.  Bucki,  26  Misc.  69,  56  N.  Y.  Supp. 

Perceval  r.  Perceval,  14  N.  Y.  St.  Rep.  439. 

25.5;  afTd,  124  N.  Y.  637.    Under  the  42  Matter   of   Spies,   92   App.   Div. 

Revised  Statutes  the  court  could  not  176,  86  N.  Y.  Supp.   1043. 

wquester  defendant's  property,  until  ^  Counsel  fee  allowed  by  order  may 

^n  order  had  been  made  to  give  secur-  be  enforced  by  contempt  proceedings. 

ity  and  disobeyed.     Davis  v.  Davis,  Mercer   v.   Mercer,  73   Hun,   192,   25 

1  Hon,  444.  N.  Y.  Supp.  867.    But  judgment  costs 

♦1  Adapted    from    Foster   v.    Town-  cannot  be  made  the  basis  of  contempt 

flbeod,  2  Abb.  N.  C.  29,  68  N.  Y.  203;  proceedings.     Jaquin   r.   Jacquin,   36 

^  Donnelly  r.  West,  17  Hun,  564.  Hun,  378. 

The  court  cannot  compel  a  transfer  It  is  necessary  to  show  that  the 

<^f  property  from  husband  to  wife,  or  amount  cannot  be  realized  by  seques- 

fff*rt  jiuch  a  transfer  by  decree.  Allen  tration    of    the    husband's    property, 

r.  Fanners'  L.  ft  T.  Co.,  18  App.  Div.  Brisbane   v.   Brisbane,   34  Hun,   339, 

27»  45  N.  Y.  Supp.  308.    Nor  set  aside  5  Civ.  Pro.  352.    The  moving  papers 
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upon  the  motion  for  alimony,  and  in  which  the  following  state- 
ment was  made  by  him  [qiu>te,'\ 

That  deponent  verily  believes  that  any  direction  of  this  court 
requiring  defendant  to  give  security  for  the  payment  of  plaintiff's 
temporary  alimony  would  be  ineffective  for  the  reason  that  said 
defendant  is  now  absent  from  the  State  of  New  York  and  intends 
to  remain  absent,  as  deponent  has  been  informed  by  defendant's 
attorney. 

VI.  [State  as  to  previous  application,  etc.,  as  in  Form  817 
of  this  volume.'\ 

[Jurat.^  [Signature.li 

[Annex  affidavit  showing  service  on  the  husband  personally  of 
a  certified  copy  of  the  order  awarding  alimony, "^  and  of  a  demand 
for  payment  by  some  person  authorized  to  receive  it  on  behalf  of 
the  wtfe.^'\ 

FORM  No.  1006. 
Order  to  show  came  thereon.^ 

[Caption  (court  order)*"^  and    recitals   according    to    circum- 
stcLnces;  see  supra.  Form  820  of  this  volume,  adding :'\    And  said 
[husband]  having  made  default  in  the  payment  of  the  sum  of 
dollars  alimony  [and  counsel  fee]  under  the  order  of  this 
court  dated  the  day  of  ,  19     ,  and  it  appearing  pre- 

sumptively to  the  satisfaction  of  the  court  that  payment  of  the 
sums  directed  by  said  order  cannot  be  enforced  by  sequestration 
or  by  directing  the  giving  of  security  therefor  [or,  and  the  court 
being  satisfied  that  sequestration  or  direction  to  give  security 
would  not  be  effectual]  :** 

Obdsbed,  that  said  [husband]  show  cause  at  a  Special  Term 
[Part  I]   of  this  court,  to  be  held  at  the  County  Court  House 

must  show  whether  the  husband  has  Service   of  the  order   on  the  hus- 

anj  real  or  personal  property.    Sand-  band's     attorney     is     not     sufficient, 

ford  V.  Sandford,  44  Hun,  563.  Goldie  v.  Goldie,  77  App.  Div.  12,  79 

See  general   note   in   24  L.   R.   A.  N.  Y.   Supp.  268,  overruling  Winton 

433,   on   proceedings  by  contempt  to  r.  Livey,  16  N.  Y.  Civ.  Pro.  348;  Zim- 

enforce  payment  of  alimony.  merman  r.  same,  20  Abb.  N.  C.  3()G, 

44Ryckman  r.  Ryckman,   32   Hun,  14   N.   Y.   Supp.   444.     In  Keller   v. 

193.  Keller,   100  App.  Div.  325,  91  N.  Y. 

45  Kalmanowitz  r.  same.   lOS   Apt).  Supp.  528,  it  was  held  that  service  of 

Div.  296,  96  N.  Y.  Supp.  627 ;  Ryck-  the  order  on  the  attorney  after  judg- 

man  v.  Ryckman,  supra;  Delanov  v.  ment  was  ineffective. 

Delanoy,  19  App.  Div.  295,  46  N.  Y.  47  Code  Civ.  Pro.,  d  1773. 

106.  48  These  recitals  are  usual,  but  are 


46  N.  Y.  Code  Civ.  Pro.,  f  1773.    A  probably  not  essential.     See  Distasio 

notice  of  motion  is  ineffectual.    Sand-  r.  same,  26  Misc.  491,  57  N.  Y.  Supp. 

ford  r.  Sandford,  40  Hun,  540,  2  N.  Y.  672;  Ryer  v,  Ryer,  33  Hun,  117. 
St.  Rep.  133,  9  Civ.  Pro.  289. 
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[or.  City  Hall]  in  ,  on  the  day  of  y  19     / 

At         o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  he  should  not  be  punished  for  his  failure  to 
make  the  payments  directed  by  said  order  of  ,19     [and 

counsel  fee]  and  for  such  other  and  further  relief  as  may  be  just 
Service  hereof  on  or  before  the         day  of  ,  19     ,  shall 

be  BufScient 

Enter:  [signature  of  judge  by  initidU  of  name  and  title.^ 

FORM  No.  1007. 
Order  adjudgiiig  huaband  in  contempt  for  f ailnro  to  pay  alimoay.40 

[After  appropriate  recitals  of  the  moving  papers]'''^  and  upon 
due  proof  of  the  service  of  the  said  order  to  show  cause  upon 
the  defendant  personally  within  the  State  and  upon  defendant's 
attorney;  and  after  hearing  A.  T.,  attorney  for  plaintiff,  for 
the  motion,  and  Y.  Z.,  attorney  for  defendant,  opposed,  it  is,  on 
motion  of  A.  T.,  attorney  for  plaintiff: 

OsDEBED,  adjudged  and  decreed,  that  the  defendant  is  g;uilty 
of  contempt  of  court  for  his  failure  to  comply  with  the  order  of 
this  court  heretofore  granted  herein  and  entered  ,19     , 

which  required  defendant  to  pay  to  the  plaintiff,  or  her  attorney, 
alimony  at  the  rate  of  dollars  weekly  during  the  pendency  of 

this  action,  and  under  which  the  sum  of  dollars  has  here- 

tofore become  payable,  and  is  unpaid. 

That  said  failure  and  contempt  of  said  defendant  was  cal- 
culated to  and  actually  did  defeat,  impair  and  prejudice  the 
rights  and  remedies  of  plaintiff  herein,  to  plaintiffs  actual  loss 
in  said  sum  of  doUars.*^^ 

That  aaid  defendant  be  committed  by  the  sheriff  of  any  county 
m  the  State  of  New  York  to  jail,  to  be  there  detained  in  close' 

^DiMharge  in   bankruptcy  is  no  .property,  or  that  sequestration  pro*' 

defense  to  the  application.     Maisner  ceedings  would  be   ineffectual.     Dia- 

r.  Ifaisner,  62  App.  Div.  2S6,  70  N.  Y.  tasio  17.   Distasio,  26  Misc.   401,   57 

Snpp.   1107.     Nor   is   the  husband's  N.  T.  Supp.  672.    The  papers  submH- 

poyerty.    Delanoy  v.  Delanoy,  10  App.  ted   upon  the  application  to  punish 

Bit.  295,  46  N.  Y.  Supp.  106.  must,  however,  establish  such  facts. 

The  husband's    answer   cannot   be  Sandford  v,  Sandford,  44  Hun,  563, 

stricken  out  as  punishment  for  the  0  N.  Y.  St.  Rep.  46. 

contempt.    Hover  o.  Elliott,  167  U.  8.  M  It  was  held  in  Matter  of  Sims, 

400,  oyerruling  Walker  r.  Walker,  82  67  Hun,  433,  II  N.  Y.  Supp.  211,  that 

N.  Y.  262;  Sibley  v.  Sibley,  76  App.  it    is   not   necessary   that   the   court 

DiT.  132,  78  N.  Y.  Supp.  743;  Harney  should    adjudge    that   the    husband's 

r.  Harney,  110  App.  Div.  20.  neglect  had  impaired  the  wife's  right. 

*<^The  order   is  not   irr^^ilar    for  Contra,  Sandford  v  Sandford,  40  Hun, 

failing  to  recite  that  plaintiff  has  no  540,  9  Civ.  Pro.  289. 
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custody  until  he  shall  pay  said  sum,  or  shall  be  discharged  aooord- 
ing  to  law. 

Let  a  warrant  of  commitment  issue  aooordingly." 

Enter: 


FORM  No.  looa. 
Order  of  arrest  in  dirorco  or  separatioiLff 

[Caption  —  court  order  —  see  Form  820,  supra,  p.  1174  of  this 
volume.'] 
To  the  Sheriff  of  any  county  of  the  State  of  New  York : 

It  appearing  to  the  court  by  the  affidavit  of  A.  T.,  verified 
,19  ,  and  from  the  verified  complaint  herein,  that  the 
judgment  demanded  requires  the  performance  of  an  act,  to  wit, 
the  payment  by  defendant  to  plaintiff  of  a  just  and  reasonable 
sum  for  her  maintenance  and  support,  the  neglect  or  refusal  to 
perform  which  will  be  punishable  by  the  court  as  a  contempts 
and  that  the  defendant  is  a  non-resident  of  this  State  \_or,  is 
either  not  now  a  resident  of  the  State  of  New  York,  or  is  about 
to  depart  therefrom],  by  reason  of  which  there  is  danger  that  the 
judgment  or  order  requiring  the  peformance  of  said  act  will  be 
rendered  ineffectual;  and  an  undertaking  on  the  part  of  the 
plaintiff  having  been  dispensed  with; 

You  are  hereby  required  to  forthwith  arrest  the  defendant, 
Y.  Z.,  and  hold  him  to  bail  in  the  sum  of  dollars,  by 

written  undertaking  executed  by  two  or  more  sufficient  bail  con- 
ditioned to  the  effect  that  said  defendant  will  obey  the  directions 
of  the  court  or  of  an  appellate  court,  contained  in  an  order  or 
a  judgment  requiring  him  to  perform  said  act  as  above  set  forth, 
or,  in  default  of  his  so  doing,  that  he  will  at  all  times  render 
himself  amenable  to  proceedings  to  punish  him  for  the  omission ; 
and  return  this  order,  with  your  proceedings  thereunder,  as  pro- 
vided by  law. 

Enter: 


B8  See  note  in  34  L.  R  A.  066,  on  B8  Boucicault  v.  Boiicioault>  21  Hiib» 

imprisonment  as  a  mode  of  enforcing      431. 
payment  of  alimony. 
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IIL   CUSTODY  OF  CHILDREN.M 
FORM  No.  1000. 
Afidarit  vpoa  motiOB  for  custody  of  minor  ctaildruLH 
[TiUe  of  court  and  actionJ] 
[As  in  Form  994,  or  as  in  Form  996  to  the  *,  continuing:] 

II.  Deponent  further  shows  that  the  only  [living]  issue  of 
themairiage  between  deponent  and  said  defendant  \^or,  plaintiff], 
are  two  children,  a  boy  named  ,  of  the  age  of  , 

and  a  girl  named  ,  of  the  age  of  ,  who  are  now  in  the 

custody  of  said  defendant  [or,  plaintiff] ;  and  that  he  refuses  to 
allow  them  to  remain  with  deponent,  or  even  to  visit  her,  or 
to  let  deponent  see  them.  \_State  facts  mos  to  the  defendants 
hisiness  or  habits,  or  his  neglect  or  inability  to  provide  for  or 
nurture  the  children,  such  as  go  to  support  the  application.] 

Whekefobe,  deponent  asks  that  the  custody  of  the  said  children 
loay  be  awarded  to  deponent,  and  said  defendant  ordered 
and  directed  to  deliver  said  children  up  to  her,  and  be  restrained 
tnd  enjoined  thereafter  from  claiming  or  interfering  in  any 
manner  with  them  or  either  of  theni,  or  with  deponent  in  her 
custody  thereof,  and  for  such  other  or  further  order  as  may  be 
just 

[Date.]  [Signature.] 

[Verification,  p.  1175  of  this  volume.  Form  821.] 

FORM  No.  1010. 

Oite  to  show  cavae  wliy  plaintiff  should  not  have  custody  of  children,  and 
mMBwUto  f orhidding  their  removal,  and  allowing  plaintiff  to  see  them. 

[Title  of  court  and  action.] 

On  the  summons  and  complaint  annexed  [or,  heretofore  filed 
ind  served  herein],  and  the  annexed  affidavit  of  A.  B.,  plaintiff 
Wmn,  verified  the  day  of  ?  1*     ? 

MOnly  as  incident  to  an  action  for  Appeals.     Osterhoudt  v.  Osterhoudt, 

diToroe  or  separation;   and  in  these  168  X.  Y.  368. 

•ctioM  the   power   of   the  court   to  85  K  Y.  Code  Civ.  Pro.,   f   1771; 

nike  orders  concerning  the  custody  of  Osterhoudt  r.  Same,  48  App.  Div.  74, 

tbe    ehildren    is     purely    statutory.  62  N.  Y.  Supp.  629;   Price  v.  Price, 

Salomon  r.   Salomon,   101  App.  Div.  65  N.  Y.  656;   Kamp  v.  Kamp,  59 

M8,  92  N.  Y.  Supp.  184,  34  Civ.  Pro.  N.  Y.  212;    Crimmins  v.   Crimmins, 

113.     The    action    of    the    Supreme  28  Hnn,  200;  Conn  v.  Conn,  57  Ind. 

Court  in  this  matter  is  discretionary,  323;  Holt  r.  Holt,  19  Centr.  L.  J.  24; 

uid  not  reviewable  by  the  Court  of  Re  Ensign^  103  N.  Y.  284. 
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Ordered,  1.  That  the  defendant  show  cause,  at  a  Special  Ten 
of  this  court,  to  be  held  at  the  Court  House  in  ,  on  tl 

day  of  ,  19     ,  at  o'clock  in  the  noon,  < 

as  soon  thereafter  as  counsel  can  be  heard,  why  the  custody  < 
the  plaintiffs  children,  C.  and  D.  B.,  should  not  be  given  i 
the  plaintiff  during  the  pendency  of  this  action,  and  why  sue 
other  or  further  relief  should  not  be  granted  to  the  plainti 
in  the  premises  as  to  the  court  may  seem  just^ 

2.  That  meantime,  and  until  the  entry  of  an  order  on  th 
motion,  defendant  is  hereby  restrained  and  enjoined  from  r 
moving  the  said  children,  or  either  of  them,  from  the  jurisdictio 
of  this  court 

3.  That  the  defendant  meanwhile  allow  the  plaintiff  to  see  an 
converse  with  the  children  at  all  reasonable  times. 

4.  Service  of  this  order  on  the  defendant  on  or  before  the 
day  of  >  19     7  shall  be  sufficient. 

[^Authentication  as  in  Form  818,  p.  1173  of  this  volume.'] 

FORM  No.  1011. 
Order  awmrding  the  custody  of  children  to  mother,  with  special  directions. 

[Caption  (court  order)  and  recitals,  according  to  the  case;  st 

Form  820,  p.  1174  of  this  volume.] 

Obdesed,  that  the  custody,  care  and  education  of  M.  N.  an 
O.  N.,  the  children  of  the  marriage  be,  until  further  orde: 
.'J warded  to  the  plaintiff  exclusively  [but  they  are  to  be  kept  withi 
the  jurisdiction  of  the  court"],  and  that  the  defendant  is  hereh 
enjoined  from  interfering  with  either  of  said  children,  or  with  tl 
plaintiff  in  her  custody  of  them;  and  that  the  defendant  shal 
not,  imtil  further  order,  be  permitted  to  visit  the  said  childre 
except  under  the  direction  of  one  of  tlie  justices  of  this  court  [oi 
the  referee  heretofore  appointed  in  this  cause]."* 

[Or  leave  may  be  given,  as  thus:  but  the  defendant  shall,  imti 
otherwise  ordered  by  the  court,  be  allowed  to  enter  upon  th 
premises  where  the  children  may  be  and  see  the  children  in  th 
presence  of  any  person  in  charge  of  the  children,  twice  a  weel 
between  the  hours  of  two  and  four  in  the  afternoon,  for  a  perio 
not  exceeding  an  hour  each  time,  without  the  mother's  consent  fo 
him  to  remain  longer.]  [Or  thus:  subject  to  the  right  of  th 
defendant  to  the  frequent  companionship  of  said  children  at  al 


66  Under  a  notice  of  motion  for  ali- 
monv  and  counsel  fee  and  **  other  and 
further  relief "  the  court  may  not 
properly  decide  as  to  the  custody  of 
the  children.  Wood  r.  Wood,  61  App. 
Div.  96,  70  N.  Y.  Supp.  72. 


«T  Campbell   v.   Ckmpbell,   37  Wi 
206. 

88  See  Codd  v.  Codd,  2  Johns.  C\ 
141;    Welch  r.  Welch,   33   Wis.  53 
Secuncv  may  be  required.    People 
Paulding,  16  How.  Pr.  167. 
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reasonable  times.  Either  party  may  hereafter,  upon  proof  of 
the  ezpOTimental  difficulties  in  the  carrying  out  of  this  order 
on  account  of  the  conduct  of  the  other  party  apply  to  this 
court  for  a  modification  hereof  and  for  a  more  precise  statement 
of  the  priyUegee  of  each  party  as  to  said  children.^] 
Enter:  [signaiure  of  judge  &y  initials  of  name  and  title.'] 
[Enforce,  if  necessary,  fey  attachment  or  habeas  corpus.^*] 

i»Froia    CMerhoiidt   v.    Same^   4SApp.  Div.  74,  02  N.  T.  Supp.  529. 


«»KldM»Li  V.  NMh^  8  Doer,  642$  Mimjo  v.  Miaijo^  53  Hoa,  145,  6  N.  T. 
Supp.  1S2« 

86 
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CHAPTER  X. 
THE  PLEADINGS,  AND  PROCEEDINGS  INCIDENTAL  THSRETD. 


Abtiglc 


Inspection  of  wbitinos  and  exaionation  or  pabtixs,  i 

ENABLE  TO  PLEA.D. 
FOBMAL  PABTS  OF  PLEADINGS. 

Veeification. 
IV.   Filing  and  sebying. 

V.   Amending  and  withdbawing  one's  own  plbadinq. 
Demubbing. 
VII.   Sevebing  action. 
Vin.   Supplemental  pleading. 
IX.  Pabticulabs;  and  modifting  ob  stbikhtq  out  aovxbsabt 

PLEADING;    AND  COMPELLING  ELECTION. 

X.    Requibing  BEPLT. 
XI.  Judgment  on  the  pleadings. 


IL 
III. 


VI. 


ARTICLE  I. 


Inspection  or  Wbiungs,  and  Examination  or  Pabtos,  to  Enable  i 

Plkad.m 

[In  the  language  of  the  courts  of  chancery  "DiBcoyery"  included  bot 
the  responding  to  interrogatories  which  called  for  testimony  of  defendam 
and  the  production  of  documents  by  him.  The  legislature  in  1830  reduce 
the  necessity  of  filing  bills  for  discovery  by  giving  the  late  Supreme  Cotu 
power  to  compel  discovery  to  be  made  by  producing  documents  (2  N.  Y.  R.  S 
199,  S  21),  but  not  by  answering  interrogatories.  Hence  the  phrase  **  discoi 
ery  and  inspection,"  or  more  shortly,  "discovery,"  was  used  in  the  commo; 
law  courts  to  mean  only  a  discovery  of  writings. 

When  the  Code  of  Procedure  was  adopted,  bills  of  discovery  were  abo] 
ished,  and  the  right  to  examine  the  adverse  party  as  a  witness  before  trial 
was  substituted  (note  to  Glenny  v,  Stedwell,  1  Abb.  N.  C,  332),  and  by  th 
Code  of  Civil  Procedure  (in  1876)  the  regulations  as  to  this  oral  discover 
—  called  now  "examination  before  trial" — were  merged  with  those  regu 
lating  the  taking  depositions  of  witnesses  not. parties  (N.  Y.  Code  Civ.  Pro 
§  872).  This  for  a  time  obscured  the  rule  of  law,  which  yet  remained  ui 
changed,  that  testimony  of  parties  can,  although  that  of  witnesses  eannol 
be  taken  by  way  of  discovery.    Thus  it  has  come  about  that  "  discovery  "  i 

on  The  general  and  special  rules  applicable  to  these  matters,  together  wit 
a  variety  of  forms,  will  be  found  further  on  in  this  volume,  where  the  muc 
more  frequent  application,  after  issue  joined  and  in  pieparation  for  trial,  1 
treated.     Chapter  XIII,  Art.  V,  p.  1632,  post. 
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iM>w  generally  used  to  mean  discovery  of  documents ;  and  "  examination  before 
trial"  is  used  to  mean  examination  by  oral  interrogatory,  whether  for  the 
purpose  of  discovery,  or  for  the  purpose  of  using  the  answer  like  the  deposi- 
tion of  a  witness  at  the  trial.6i] 


1.  Power  of  court. 

2.  The  practice  —  if  documents  only 

are  sought. 

3.  —if    oral    examination    only    is 

sought. 

4.  — if  both  are  sought. 

5.  The  moving  papers. 

6.  Motion  to  vacate  or  modify. 

7.  Ascertaining  unknown  defendants, 
g.  Examination  of  person  not  a  party. 

FOBMS. 

(1012)  Petition  for  discovery  and 
inspection  of  documents 
to  enable  plaintiff  to  plead. 


(1013)  Affidavit  to  obtain  examina- 
tion of  officer  of  corpora- 
tion defendant,  and  pro- 
duction of  documents,  to 
enable  plaintiff  to  plead 
(action  by  stockholders  for 
accounting). 

11014)  Affidavit  to  obtain  examina- 
tion of  party  to  enable 
other  party  to  plead  (Gen- 
eral Form). 

(1015)  Affidavit  to  obtain  examina- 
tion of  plaintiff  to  enable 
defendant  to  plead  and 
prove  his  case  (defense  of 
fraud  to  action  on  a  sale). 


1.  Power  of  court.]  — The  new  procedure  has  abolished  bills 
of  discovery,^  and  requires  each  party^s  pleading  to  state  the 
facts  constituting  his  cause  of  action  or  defense ;  and  it  has  pro- 
vided a  remedy  for  a  party  who  is  ignorant  of  any  of  the  facts 
material  to  constitute  his  case,  and  all^d  to  be  in  possession  of 
hia  adversary,  by  examining  the  adversary®  so  far  as  necessary 
to  enable  him  to  plead,®*  and,  for  the  same  purpose,  he  may  re- 
quire the  adversary  to  make  discovery  of  books  and  papers  con- 
taining the  necessary  information.* 

6iln  Merritt  v.  Thompson,  3  E.  D.  Smith,  283,  294,  Woodbutt,  J.,  said: 
"  It  is,  I  apprehend,  an  entire  mistake  to  say  that  because  the  bill  for  a  dis- 
rovery  is  no  longer  to  be  used,  therefore  a  plaintiff  cannot  have  a  discovery. 
It  ifi  only  the  mode  of  obtaining  a  discovery  that  is  altered.  It  is  no  longer 
nwewary  to  apply  by  bill  to  a  court  of  equity  for  a  discovery  where  that 
alooe  is  sought.  The  defendant  may  now  be  orally  examined  by  order.  But 
«bere  the  equitable  power  of  the  court  is  invoked  to  compel  an  accounting, 
to  enforce  a  trust,  to  prevent  a  fraudulent  misapplication  of  fimds,  or  a 
minappropriation  of  property  held  as  trustee,  the  jurisdiction  of  the  court  is 
H  ample  as  it  was  before  the  Code.  And  the  circumstance,  that  in  ascertain- 
in;^  the  facta  by  which  the  exercise  of  that  jurisdiction  is  to  be  guided,  the 
detendant  may  now  be  orally  examined,  and  that  discovery  by  answer  cannot 
be  compelled  for  the  mere  purpose  of  discovery,  is  quite  inunaterial." 

©N  Y.  Code  Civ.  Pro.,  f  1914. 

«Glenny  r.  Stedwell,  1  Abb.  N.  C.  327.  with  note,  64  N.  Y.  120;  Davis  r. 
Stanford,  37  Hun,  531.  But  not  a  third  person.  Adriance  v,  Sanders,  11 
Abb.  N.  C.  422,  and  cases  cited;  Knowlton  p.  Bannigan,  11  Abb.  N.  C.  419. 

M  Kinney  v.  Roberts  ft  Co.,  26  Hun,  166. 
.  ^See  Form  No.  1012,  post. 
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But  this  power  can  only  be  exercised  after  action  begun;  a 
examination  before  service  of  the  summons  may  only  be  had  f< 
the  purpose  of  perpetuating  testimony.** 

Such  an  investigation  is  in  practice  usually  limited  to  estal 
lishing  one's  own  case,  and  not  generally  extended  to  explorii 
his  adversary's  case.*^  The  principal  exception  to  this  restrictic 
is  where  an  undisputed  agency  or  other  fiduciary  relation  givi 
the  principal  or  beneficiary  a  right  to  know  what  has  been  dor 
in  his  name  or  under  cover  of  the  relation.*® 

When  sought  before  pleading,  the  examination  is  not  gr^nt€ 
to  ascertain  evidence,  but  only  facts  needed  for  the  purpose  ( 
pleading.**  If,  however,  the  parties  have  in  their  contract  stipi 
lated  that  an  inspection  may  be  had,  the  court  will  give  effect  1 
it  notwithstanding  plaintiff  may  have  sufficient  Imowledge  i 
plead.^* 

2.  The  practice  —  if  documents  only  are  soughLl  —  If  tl 
application  is  for  discovery  and  inspection  of  documents,  withoi 
oral  examination  of  the  party,  apply  ex  parte  to  the  court,  or  1 
any  judge  authorized  to  make  an  order  in  the  action;^*  and  i 
such  case  the  application  must  be  founded  upon  a  petition,"  an 
take  an  order  that  the  party  produce,  etc.,  or  show  cause. 

3.  If  oral  examination  only  is  sought.']  —  If  the  application  i 
for  oral  examination  without  discovery  of  documents,  apply  o 
affidavits  ex  parted  not  to  the  court,  but  to  a  judge  of  the  court  i 

60  Matter  of  Schlotterer,  105  App.  Div.  115,  93  N.  Y.  Supp.  895;  Ellett 
Young,  96  App.  Div.  417,  88  N.  Y.  Supp.  661. 

See  p.  534,  Vol.  I,  under  title  Examii^ation  befobe  Action  Begun. 

67  Dudley  v.  N.  Y.  Filter  Mfg.  Co.,  80  App.  Div.  164,  80  N.  Y.  Supp.  62« 
Manh.  Elec.  L.  Co.  v.  Cons.  Tel.,  etc.,  Co.,  59  Hun,  624,  13  N.  Y.  Supp.  353. 

« Mauley  v.  Bonnel,  11  Abb.  N.  C.  123;  Dudley  v,  N.  Y.  Filter  Mfg.  Cc 
9Upra, 

09  Where  the  only  information  plaintiff  requires  is  the  exact  amount  < 
damages,  the  order  will  not  be  granted.  Taylor  v.  Am.  Ribbon  Co.,  38  Ap] 
Div.  144,  56  N.  Y.  Supp.  667;  Martin  i?.  Trinidad  Asphalt  Co.,  87  App.  Di 
472,  84  N.  Y.  Supp.  711.  Allowed  where  bv  reason  of  the  peculiar  situatic 
the  amount  coula  not  be  even  approximately  stated.  Ma^r  of  Erie  Mai 
Iron  Co..  90  Hun,  62,  35  N.  Y.  Supp.  597. 

TOBallenberg  r.  Wahn,  103  App.  Div.  34,  92  N.  Y.  Supp.  830;  Fid.  ft  Ca 
Co.  V.  Sipgrist  Co.,  79  App.  Div.  614,  80  N.  Y.  Supp.  277. 

Tl  N.  Y.  Code  Civ.  Pro.,  |  805.     As  to  what  judge  may  act,  see  Vol. 
pp.  89.  98.  *   -o  ^ 

72  N.  Y.  Code  Civ.  Pro.,  |  806;  Lee  v,  Winans,  99  App.  Div.  297,  90  N.  1 
Supp.  960;  Boeck  v.  Smith,  86  App.  Div.  576,  83  N.  Y.  Supp.  428. 

73  Jerrels  t?.  Perkins,  25  App.  Div.  348,  49  N.  Y.  Supp.  597. 
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whirfa  the  action  is  pending^*  (or  if  that  court  be  the  Supreme 
Court,  application  may  be  made  to  a  county  judge^**),  and  take 
tn  order  that  the  party  appear  before  a  jud^  of  the  court,  or 
before  a  referee  named  in  the  order.  Though  the  statute  reads 
that  the  order  must  be  granted,  it  is,  nevertheless,  discretionary.''* 

4.  —  if  hoik  are  soughLI  —  The  two  applications  cannot  be 
combined ;"  the  practice  to  insert  in  an  order  for  oral  examination 
a  direction  for  discovery  and  inspection  of  documents,  or  even  for 
the  prodnction  of  documents,  has  been  held  unauthorized  and 
improper,^  If  the  witness  is  unable  to  testify  from  recollection, 
and  it  appears  that  he  can  answer  by  reference  to  his  books,  the 
books  can  be  required  to  be  produced  by  subpcena  duces  tecum,^ 
and  entries  therein  proved. 

It  is  also  improper  to  combine  the  examination  of  a  party  for 
the  purpose  of  pleading,  and  of  a  third  person  to  perpetuate  his 
testimony.** 

Where  a  corporation  is  a  party,  corporate  books  and  papers 
may  be  ordered  produced  upon  an  application  for  examination 
before  trial,  not  for  inspection,  but  for  the  use  of  the  officer  upon 
his  examination,  and  as  an  adjunct  thereto.*^ 

5.  The  moving  papers."]  —  The  applicant  must  show  that  the 
aeti(Hi  las  been  commenced,^  that  he  does  not  possess  the  in- 
formation which  he  seeks,"  and  that  he  is  unable  to  plead  without 

T4Wiecher8  v.  New  Home  Sewing  Mach.  Co.,  38  App.  Div.  1,  66  N.  Y. 
Snpp.  236. 

»N.  Y.  Code  Civ.  Pro.,  |  872. 

ra  Jenkins  r.  Putnam,  106  N.  Y.  272;  Matter  of  Atty.-Gen.,  21  Misc.  101, 
47  N.  Y.  Supp.  20. 

nsioodgood  V.  Slayback,  62  App.  Div.  316,  71  N.  Y.  Supp.  809;  Boeck  f. 
Smith,  86  App.  Div.  676,  83  N.  Y.  Supp.  428. 

7S  Matter  of  Sands,  98  App.  Div.  148,  90  N.  Y.  Supp.  749;  Boeck  t;.  Smith, 
wpra;  Oee  r.  Pendas,  87  App.  Div.  157,  84  N.  Y.  Supp.  32. 

itG«e  c.  Pendas,  supra;  Savage  v.  Neelv,  8  App.  Div.  316,  40  N.  Y.  Supp. 
M.  Or  the  witness  required  to  refer  to  the  books.  Qreen  v,  Carey,  81  Hun, 
496,  31  X.  Y.  Supp.  8. 

ttBoedc  V.  Smitn,  supra, 

n  Matter  of  Sands,  98  App.  Div.  148,  90  N.  Y.  Supp.  749;  Bruen  v.  Whit- 
ntn  Co.,  106  App.  Div.  248,  94  N.  Y.  Supp.  304;  Mauthey  v.  Wyoming,  etc., 
Im.  Co.,  76  App.  Div.  679,  78  N.  Y.  Supp.  696.  If  a  foreign  corporation,  the 
books  must  be  shown  to  be  within  the  State.  Snow,  Church  ft  Co.  v.  Snow- 
CbuTeh  Co.,  80  App.  Div.  40,  80  N.  Y.  Supp.  612. 

tt  Matter  of  Anthony  &  Co.,  42  App.  Div.  66,  68  N.  Y.  Supp.  907,  6  Anno. 
Cu.  310,  29  Civ.  Pro.  Rep.  363;  L.  I.  Bottlers  v.  Bottling  Brewers,  66  App. 
Div.  469,  72  K  Y.  Supp.  976. 

ttDannenherg  v.  Heller,  88  App.  Div.  648,  86  N.  Y.  Supp.  90:  Sutter  v. 
City  of  New  York,  89  App.  Div.  494,  86  N.  Y.  Supp,  989;  Selisberg  r.  Schepp, 
79  App.  Div.  026,  80  N.  Y.  Supp.  164. 


1350 


ABBOTT  S  PBACTICE  AND  FORMS. 


i 


first  securing  it.^  Inability  to  state  the  exact  amount  of  dan 
ages  is  not  a  sufficient  ground.^  The  information  desired  mu 
be  shown  to  be  peculiarly  within  the  adversary's  knowledge,  ar 
otherwise  inaccessible  to  the  applicant;®*  and  the  writings  sougl 
to  be  inspected  must  be  shown  to  exist  and  in  the  adversary 
control,^  and  that  they  contain  the  information  desired. 
Demand  for  and  refusal  of  inspection  need  not  be  shown,*^  bi 
refusal  of  information  must  precede  an  application  for  examin 
tion.*^ 

Great  latitude  is  permitted,  and  the  ordinary  rules  restrictir 
the   examination   or   inspection   will    be  inapplicable,   where 
fiduciary  relation  exists  or  the  party's  agent  is  the  adversary.^* 

The  affidavit  may  properly  be  made  by  the  attorney  in  tl 
absence  of  the  party,  but  it^is  the  party's  lack  of  knowledge  whic 
must  be  shown;**  the  usual  rules  are  applicable  requiring  all^i 
gations  on  information  and  belief  to  disclose  the  source  and  e: 
cuse  non-production  of  the  affidavit  of  the  one  who  knows  ti 
fact^ 

6.  Motion  to  vacate  or  modify.^  —  The  motion  is  properl 
made,  on  notice,  to  the  Special  Term.^  If  the  moving  party  i 
avoiding  service  of  the  order,  the  court  should  not  entertain  hi 
motion  to  vacate.** 

After  a  motion  to  vacate,  based  only  on  the  papers  upon  whic 
it  was  granted,  has  been  denied,  leave  to  renew  must  be  first  ol 
tained  in  order  to  move  upon  the  same  and  additional  papers.' 


W^Iartin  v.  Trinidad  Asphalt  Co.,  87  App.  Div.  472,  84  N.  Y.  Supp.  711 
Court  Rule  No.  82;  Clark  r.  Ennis,  65  App.  Div.  164,  72  N.  Y.  Supp.  581 
Hutchinson  i?.  Simpson,  73  App.  Div.  620,  77  N.  Y.  Supp.  197. 

SB  See  paragraph  1,  9upra,  and  cases  cited  in  notes. 

«6ElmOT  r.  Duke,  39  Misc.  244,  79  N.  Y.  Supp.  426;  Leary  v,  O'Brien,  2 
Misc.  499,  68  N.  Y.  Supp.  908. 

87  Brock  r.  Surpless,  66  App.  Div.  609,  72  N.  Y.  Supp.  831. 

88  Walsh  V.  Press  Co.,  48  App.  Div.  333,  62  N.  Y.  Supp.  833. 

88  Albany  Brass,  etc.,  Co.  r.  Hoffman,  12  Misc.  167 ;  Blumberg  v.  Lindemai 
19  App.  Div.  370,  46  N.  Y.  Supp.  302. 

90  Sherman  v.  Beacon  Const.  Co.,  68  Hun,  143,  11  N.  Y.  Supp.  369. 

91  Dudley  v,  N.  Y.  Filter  Mfg.  Co.,  80  App.  Div.  164,  80  N.  Y.  Supp.  62J 
Rosenbaum  v.  Rice,  36  Misc.  410,  73  N.  Y.  Supp.  714;  Howlett  v.  Hall,  fi 
App.  Div.  614,  67  N.  Y.  Supp.  267. 

92  See  Treadwell  v,  Greene,  87  App.  Div.  426,  84  N.  Y.  Supp.  667;  Fromn 
r.  Lisner,  63  Hun,  290,  17  N.  Y.  Supp.  860. 

98  Phillips  V.  Curtis,  70  App.  Div.  661,  75  N.  Y.  Supp.  681.  Absence  froi 
the  country  or  State  may  be  insufficient  without  showing  that  the  party  is  t 
some  distant  point.  Orne  r.  Greene.  74  App.  Div.  404.  77  N.  Y.  Supp.  47S 
Wolff  r.  Kaufman,  65  App.  Div.  29,  72  N.  Y.  Supp.  500. 

94  Matter  of  Schlotterer,  105  App.  Div.  115.  93  N.  Y.  Supp.  896. 

96  Dudley  r.  Press  Pub.  Co..  58  Hun,  181,  11  N.  Y.  Supp.  337. 

9«  Sheehan  r.  Carvalho,  12  App.  Div.  430,  42  N.  Y.  Supp.  222. 
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7.  Ascertaining  unknown  defendants.']  —  Before  action  begun, 
an  examination  of  a  witness,  or  of  an  expected  adverse  party,  or 
an  inspection  of  documents,  will  not  be  allowed  to  enable  the 
claimant  either  to  ascertain  whether  he  has  a  cause  of  action,  or 
the  particular  persons  who  should  be  made  defendants.^  Nor, 
to  enable  plaintiff  to  ascertain  whether  he  has  sued  the  proper 
party,  or  should  discontinue,  or  join  others,®®  under  guise  of  ob- 
taining facts  to  enable  him  to  plead.^  The  rule  is  the  same  after 
summons  served,  or  issue  joined.* 

8.  Examination  of  person  not  a  party.]  —  Whether  such  an 
examination  may  be  had  for  the  purpose  of  framing  a  pleading  is 
not  authoritatively  settled.  It  is  probable  that  the  reasoning  of 
several  cases  has  established  the  rule  in  the  first  and  second  de- 
partments that  such  examination  cannot  be  had;  that  the  dep- 
osition of  the  witness  may  only  be  taken  for  use  at  the  trial.^ 
In  the  fourth  department  an  order  for  such  an  examination  has 
been  sustained.® 

FOSM  No.  1012. 

Petition  for  diacovery  and  inspection  of  docnmenta  to  enable  plaintiff  to 

plead.4 

[Title  of  court  and  action.] 

To  the  Court  of 

The  petition  of  A.  B.,  the  above-named  plaintiff,  respectfully 


9T  Matter  of  Schlotterar,  105  App.  Div.  115,  03  N.  Y.  Supp.  S95;  EUett  v. 
Toung,  05  App.  Div.  417,  88  X.  Y.  Supp.  661 ;  Matter  of  Singer,  40  Misc.  561, 
«2  N.  Y.  Supp.  870;  Matter  of  Schoeller,  74  App.  Div.  347,  77  N.  Y.  Supp. 
614;  L.  I.  Bottlers  v.  Bottling  Brewers,  65  App.  Div.  459,  72  N.  Y.  Supp.  076. 
Contra,  Matter  of  Weil,  26  App.  Div.  173,  40  N.  Y.  Supp.  133;  Matter  of  Nolan, 
TO  Ilun,  536,  24  N.  Y.  Supp.  238.  And  compare  Wallace  v.  Syracuse,  etc., 
R.  R.  Co.,  30  App.  Div.  186,  61  N.  Y.  Supp.  760,  6  Anno.  Cas.  43. 

wziegler  v.  Lamb,  5  App.  Div.  47,  40  N.  Y.  Supp.  65. 

»Bloodgood  V.  Slayback,  54  App.  Div.  634,  66  N.  Y.  Supp.  610. 

iTenoza  v,  Pelham  Hod  Elev.  Co.,  50  App.  Div.  681,  64  X.  Y.  Supp.  00. 

2  Matter  of  Bryan,  3  Abb.  N.  C.  289;  Knowlton  v,  Bannigan,  11  id.  410; 
Hatter  of  Anthony  ft  Co.,  42  App.  Div.  66,  58  N.  Y.  Supp.  007,  6  Anno.  Gas. 
310, 20  Civ.  Pro.  Rep.  363;  Matter  of  White,  44  App.  Div.  110,  60  N.  Y.  Sui>p. 
702,  7  Anno.  Cas.  154 ;  L.  I.  Bottlers'  Union  v.  Bottling  Brewers,  65  App.  Div. 
459,  72  N.  Y.  Supp.  076. 

>  People  V.  Armour,  18  App.  Div.  584,  46  N.  Y.  Supp.  317,  27  Civ.  Pro. 
Rep.  26. 


« Sustained  in  Stilwell  v.  Priest,  86     pressly  sanctioned  by  N.  Y.  Gen.  Rule 
K  Y.  649.      The  application  is  ex-     No.  14,  where  books,  papers  and  doou« 
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L  IBiate  candUian  of  cause,  as  thus:]  That  on  the  ds 

of  y  19    f  this  action  was  commenced  by  semes  of 

summons  without  a  complaint  upon  each  of  the  above  name 
defendants;  that  on  the  day  of  9  19     >  def^idan 

P.  and  B.  duly  appeared  herein  by  T.  Z.^  Esq.,  their  attome; 
who    resides    at  Istating    residence  —  or   state    offU 

address']  J  and  demanded  a  copy  of  plaintiff's  complaint  [or,  thi 
neither  of  said  defendants  have  appeared  herein].  That  x 
complaint  has  yet  been  served,  and  the  time  to  serve  said  con 
plaint  extends  to  the  day  of  ,  19     . 

II.  That  this  action  is  brought  [state  object,  as  thus]  to  recovc 
damages  for  injuries  received  by  your  petitioner  by  defendanti 
bill-b^rd  being  blown  down  upon  your  petitioner  in  the  villag 
of  ,  on  the  day  of  >  19  ,  while  yon 
petitioner  was  walking  in  street,  in  the  ordinary  pursui 
of  his  business,  by  reason  of  the  negligent  and  unskilful  construe 
tion  and  erection  of  said  bill-board  by  defendants,  and  you 
petitioner  claims  to  recover  damages  of  the  defendants  for  his  sai< 
injuries. 

III.  That  the  place  of  trial  of  this  action  is  county 
and  the  defendants  reside  at  aforesaid  [stating  street  am 
number. 1 

IV.  Upon  information  and  belief,  that  the  defendants  T.  i 
Z.  are  copartners  in  the  printing  and  publishing  business  at 
aforesaid,  under  the  firm  name  and  style  of  ,  and  th< 
defendants  W.  and  X.  are  also  engaged  in  the  same  business  a 

aforesaid,  but  in  another  establishment;  and  that  all  th( 
defendants  are  jointly  interested  and  engaged  in  owning,  erect 
ing,  using  and  letting  for  hire  bill-boards  in  said  village  o: 
;  that  their  copartnership  and  joint  interest  in  saic 
business,  and  the  manner  in  which  it  is  conducted  and  the  relatioi 
of  each  defendant  thereto,  was  created  and  is  evidenced  by  \ 
written  contract  signed  by  them. 

V.  That  no  copy  or  duplicate  of  said  contract  exists;  tha 
said  contract  is  in  the  possession  or  under  the  control  of  one  0^ 
more  of  the  defendants  [names'].  That  none  of  the  defendant 
deny  that  a  written  contract  between  defendants  in  relation  t< 
said  bill-board  business  existed  at  the  time  of  said  injury,  bu 


ments  relate  to  the  merits  of  the 
action.  See,  further,  the  general  title, 
Discovnr,  Chapter  XIII,  Art.  IV. 
post. 

The  action  must  be  already  pend- 
ing and  in  a  court  of  record  other 
than  a  Justice's  Court  in  a  city.     N.  Y. 


Code  Civ.  Pro.,  |  803.  Discovery  i 
granted  to  ascertain  facts  necessar 
to  state  the  cause  of  action  or  defense 
but  has  often  been  denied  when  souffh 
at  law,  to  ascertain  names  of  partlei 
See  par.  7,  p.  1351. 
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the  defendant  W.  claims  that  said  contract  does  not  make  all  the 
defendants  copartners  in  said  husiness,  nor  the  defendants  W. 
and  X.  jointly  liable  with  the  other  defendants  for  the  plaintiff's 
aforesaid  injuries. 

VI.  That  said  contract  is  not,  nor  is  any  copy  thereof  in  your 
petitioner's  possession,  nor  under  his  control;  that  an  inspection 
and  copy  of  said  contract  is  necessary  to  your  petitioner  to  enable 
him  to  frame  his  complaint  in  said  action  ^stating  reasons  fully']. 

[VII.  That  your  petitioner  has  applied  to  the  defendants  for 
permission  to  inspect  and  take  a  copy  of  said  contract,  but  sudi 
permission  has  been  refused  —  stating  the  particulars  of  the 
application,  or  —  as  appears  by  the  affidavits  of  C.  D.  hereto 
amiezed].* 

VIII.  lA^fidavit  of  merits  may  be  inserted  as  in  Form  1031, 
post,  p.  1878.] 

IX.  That  tihis  application  is  made  in  good  faith  for  the  pur- 
pose stated ;  and  no  previous  application  for  such  inspection  has 
been  made  [except,  etc.;  see  p.  1172  of  this  voZiime]. 

Wh£B£fore  your  petitioner  prays  that  the  defendants  may  be 
directed  to  allow  the  discovery  and  inspection  of  said  contract 
by  your  petitioner,  and  that  an  order  issue  directing  such  dis- 
covery, or  that  they  show  cause  why  a  discovery  and  inspection 
thereof  shall  not  be  granted,  and  for  such  other  and  further  relief 
as  may  be  just. 

[Date.2  [Signature.^'] 

[Verification  as  in  Form  821,  p.  1175.] 

[For  Form  of  Order^  see  Dipcoveby,  Chap.  XIII,  Art  IV, 
post,  p.  1626,  Form  1388.] 

FORM  No.  1013. 

Afifl«:Tit  to  obtain  examination  of  officer  of  corporation  dofondant,  and  pro- 
dvction  of  docnmentay  to  enable  plaintiff  to  plead  (action  by  atockholdera 
for  aoeonntina).7 

[Title  of  court  and  action.] 
[yenue.] 
C.  F.  P.  being  duly  sworn,  says: 

I  That  he  is  the  plaintiff  in  tiiis  action,  and  is  and  has  long 
been  a  stockholder  in  the  corporation  defendant  called  the  B. 

*Thl8    is    not    eeeential.      Albany  if    petition   is   properly   verified    by 

fines,  etc.,  Co.  v.  Hoffman,  12  Miso.  plaintiff.     Hallett  v.  Am.  Law  Book 

167;  Blnnberff  v.  Lindeman,  10  App.  Co.,  40  Misc.  652,  83  N.  Y.  Sunp.  110. 

Biv.  370,  4«  N.  Y.  Supp.  302.  T  Adapted    from    Frothin^ham    v, 

^OmiMion  of  signature  immaterial  Broadway,  etc.,  R.  R.  Co.,  9  Civ.  Pro. 


'fl 
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and  S.  Ave.  R.  R.  Co.,  which  for  brevity  in  this  affidavit  is  calli 
*'  The  S.  Co."  That  said  S.  Co.  was  incorporated  in  the  ye; 
18  ,  for  the  purpose  of  maintaining  a  street  railroad  in  the  ci 
of  New  York  from  Istating  route].  That  said  company  h 
been  in  the  enjoyment  of  the  franchise  of  operating  such  railwa 
and  has  been  making  very  large  profits  therefrom,  ever  since  i 
incorporation.      It  has  a  capital  stock  of  dollars,  whi< 

said  stock  has  been  for  many  years  last  past  a  very  profital 
investment,  and  said  corporation  has  been  regularly  payii 
dividends  to  its  stockholders,  and  duly  paying  interest  upon  i 
funded  debt 

The  plaintiff  is  the  own^  and  holder  of  shares  • 

said  stock,  which  are  inscribed  upon  the  books  of  said  corpor 
tion  in  plaintiff's  name. 

That  the  defendants  ^naming  which']  are,  and  for  some  tiu 
have  been,  the  directors  of  die  S.  Co.  That  the  defendant  ^ 
W.  F.  is  its  president;  that  T.  B.  K.  is  its  secretary  ar 
treasurer,  and,  as  such  secretary  and  treasurer,  has  possessio: 
either  individually  or  in  conjunction  with  said  president,  of  i 
books  and  papers. 

II.  That  at  about  the  time  of  the  incorporation  of  the  said  I 
Co.  [Here  followed  allegations  of  constant  efforts  on  the  cot 
pany's  part  to  obtain  a  right  of  way  on  Broadway;  the  formatit 
by  the  individual  defendants  of  the  B.  Company  for  that  pu 
pose  in  the  interest  of  the  8.  Company  and  its  directors;  t) 
names  of  defendants  who  held  the  offices  of  the  B.  Company  ar 
its  books  and  papers;  their  acquisition  of  the  right  of  way  and  i 
use  by  the  S.  Company,  and  that  the  latter  company  paid  lart 
sums  of  money  in  acquiring  the  franchise  for  the  B.  Compam 
and  that  the  officers  of  the  8,  Company  had  given  and  aferwai 
countermanded  notice  of  a  meeting  of  stockholders  to  consid 
an  agreement  to  lease  the  B,  road  to  the  S.  Company;  and  co 
tinued  thus:] 

That  plaintiff  does  not  know  and  has  no  means  of  ascertainii 
what  was  the  agreement  referred  to  by  the  defendant  F.  in  tl 
statement  aforesaid,  made  between  the  said  B.  Co.  and  the  d 
fendant,  J.  S.,  or  what  are  the  purposes  of  Mr.  S.,  in  pursuant 
of  which  he  transferred  the  said  stock  of  the  B.  S.  R.  Co. 


Rep.  (Browne)  304,  where  this  affi- 
davit was  suntained.  The  Form  which 
follows  is  brief  and  will  more  clearly 
emnhasize  the  statutory  requirements. 
The  production  of  the  books  or 
papers  is  allowed  as  a  mere  adjunct 


of  the  examination  of  the  corpori 
officer,  and  inspection  by  the  adv( 
sary  will  not  be  allowed.  See  pai 
firniph  4,  p.  1340,  aupra,  and  cai 
cited. 


PLEADING. I.     DISCOVEEY  AND  EXAMINATION.  1355 

i[r.  F.,  a3  President  of  the  S.  Co.,  or  what  trusts,  he,  the  said 
iS.,  imposed  upon  the  said  transfer.  But  deponent  believes  the 
fact  to  be  that  the  said  S.  Co.  was  in  fact,  the  real  owners  of  the 
said  B.  Co.,  and  was  entitled  to  have  the  said  stock  transferred 
and  held  for  its  benefit,  and  was  entitled  to  have  the  use  of  the 
said  B.  Co.'s  road  secured  to  it  for  the  benefit  of  its  stockholders, 
And  that  the  officers  and  directors  of  the  said  B.  Co.  are  in  fact, 
the-  agents  and  trustees  for  the  said  S.  Co.,  and  bound  to  hold, 
manage  and  transfer  the  property  of  the  said  B.  Co.  for  the 
benefit  of  the  S.  Co.  and  its  stockholders,  and  that  any  alleged 
agreement  or  pretended  agreement  between  Mr.  J.  S.  and  the  B. 
Co.  or  its  officers  or  directors,  and  any  purposes  of  J.  S.  in  contra- 
vention of  the  rights,  duties  and  obligations  aforesaid,  are  in 
fraud  of  the  rights  of  the  stockholders  of  the  S.  Co. 

That  it  appears  by  the  records  in  the  Register's  office  of  , 

that  a  mortgage  for  ,  executed  by  the  said  B.  Co.  to 

W.  H.  Hayes,  as  trustee,  to  secure  dollars  of  bonds 

dated  ,18     ,  and  acknowledged  ,18     ,  was, 

on  the  day  of  >  18     ,  duly  recorded  in  the  said 

Register's  office,  in  Liber  of  mortgages,  page         ,  and  that 

a  second  mortgage  for  dollars,  executed  by  the  said  B.  Co.  to 

F.  A.  P.,  to  secure  dollars  of  bonds,  dated  ,  18     ,  and 

acknowledged  ,  18     ,  was  on  the  of  >  18     , 

duly  recorded  in  the  said  Register's  office,  in  Liber  ,  of 

mortgages,  page 

That  bonds  have  been  issued  under  the  said  two  mortgages  to 
the  full  amount  of  said  dollars,  and  that  the  entire  railroad, 

rolling  stock,  property,  franchises,  and  rights  to  maintain  a  rail- 
road upon  of  the  said  B.  Co.  are  encumbered  by  the  same 
to  the  full  amount  thereof. 

That  many  of  the  bonds  so  issued  were  sold  by  the  persons 
having  control  of  the  said  B.  Co.,  at  prices  above  par,  and  the 
money  therefor  was  received  by  them,  and  many  of  the  bonds 
were  distributed  among  the  said  defendants  or  some  of  them  and 
by  ihem  retained  or  sold,  and  the  proceeds  of  such  sales  retained 
by  them  individually,  but  for  what  sums  the  said  bonds  were  so 
sold,  or  how  many  of  them  were  sold,  and  how  many  were  dis- 
tributed, and  by  whom  the  same  were  distributed,  plaintiff  does 
not  know  and  has  no  means  of  ascertaining. 

That  the  moneys  so  received  have  not  been  accounted  for  or 
paid  over  to  the  said  S.  Co.,  and  that  neither  the  said  moneys 
or  the  said  bonds  were  to  any  considerable  extent  used  for  the 
legitimate  purposes  of  the  said  B.  Co. 
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That  the  bnilding  of  the  entire  railroad  of  the  B.  Co.,  whi< 
is  about  miied  in  length,  did  not  cost  to  exceed  about 

dollars,  and  that  substantially  the  entire  rolling  stock,  horses  ai 
stable  accommodations  for  the  new  road,  and  the  legitimate  e 
penses  of  organization,  legal  expenses  and  securing  of  f  ranchifi 
were  paid  by  the  said  S.  Co.  out  of  the  proceeds  of  an  issue 
dollars,  bonds  secured  by  second  mortgage  upon  the  proper 
of  the  said  S.  Co.,  dated  ,  18     ,  and  that  as  to  abo 

dollars  of  the  said  dollars,  the  same  was  not  expend( 

for  any  lawful  purposes,  but  has  been  illegally,  unjustly  ai 
fraudulently  disposed  of  some  way  to  the  plaintiff  unlmown ;  b 
the  manner  of  its  disposition  is  known  to  all  or  some  of  tJ 
def^idants,  and  that  deponent  is  informed  and  believes  each 
the  defendants  knows  what  was  the  disposition  of  some  porti< 
of  the  said  bonds  or  the  moneys  realized  thereupon,  and  ^at  i 
or  some  of  the  defendants  have  personally  received  and  retaini 
some  of  the  bonds  or  the  proceeds  thereof. 

That  plaintiff  does  not  know,  and  has  no  means  of  ascertainin 
what  formal,  colorable  or  pretended  contracts  or  agreements  mi 
have  been  made  by  and  between  the  defendants  or  any  of  thei 
either  in  their  own  name  or  purporting  to  act  in  behalf  of  tl 
several  corporations  aforesaid  in  oder  to  appear  to  justify 
excuse  the  keeping  of  the  control  and  actual  possession  and  b^e 
of  the  said  B.  Co.  railroad  from  the  said  S.  Co.  and  its  stoc 
holders,  but  the  plaintiff  believes  that  the  real  reason  therefor  w 
the  dishonest  and  illegal  purposes  of  subjecting  the  franchi 
and  railroad  of  the  said  B.  Co.  by  the  actions  of  the  defendau 
occupying  the  position  of  officers  and  directors  of  said  compai 
to  the  large  and  fraudulent  indebtedness  and  encumbrance  afoi 
said,  without  any  apparent  or  easily  established  accountabili 
therefor  to  the  stockholders  of  the  S.  Co. 

That  the  acts  and  doings  of  the  individual  defendants  ha 
given  a  good  cause  of  action  to  the  S.  Oo.  against  them  for  t 
aocoimting  respecting  the  mortgages  aforesaid  and  the  procee 
thereof,  but  that  the  said  S.  Co.  will  not  bring  any  action  again 
the  individual  defendants,  because  the  individual  defendants  a 
now  the  directors,  managers,  and  officers  of  said  S.  Co.,  and  ha 
full  and  complete  control  of  it,  and  will  not  use  the  name 
the  company  for  the  purpose  of  bringing  an  action  against  thei 
selves.      That  the  franchise  to  run  cars  on  B.  from 

,  is  a  very  valuable  franchise,  and  worth  at  least, 
deponent  is  informed  and  believes,  dollars.       That    t! 

result  of  the  mortgages  placed  on  such  property  by  the  def endam 
has  been  to  encumber  this  property  with  mortgages  to  the  amou 
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of  dollars  without  the  said  S.  Co.  having  received  any 

oompensatioii  therefor  to  the  damage  to  that  amount  of  the  S.  Co. 
and  of  the  stockholders  thereof  and  of  these  plaintiffs. 

That  the  plaintiff  has  commenced  an  action  in  this  court,  as 
well  on  his  own  behalf  as  that  of  all  other  stockholders  similarly 
situated  with  him  against  the  said  S.  Co.  and  the  directors  and 
managers  thereof,  and  against  the  said  B.  Co.  and  the  directors 
and  managers  thereof,  for  the  purpose  of  procuring  a  judgment 
against  the  said  individual  defendants,  forcing  them  to  account 
for  the  moneys  received  for  the  said  dollars  of  bonds,  or 

the  bonds  themselves,  if  the  same  have  not  yet  been  distributed, 
and  for  the  purpose  of  causing  to  be  transferred,  if  the  same 
has  not  been  heretofore  done,  the  capital  stock  of  said  B.  Co. 
which  is  owned,  beneficially  at  least,  by  said  S.  Co.  to  said  Co., 
and  to  restrain  the  defendants  forever  from  interfering  with 
the  proceeds  of  any  of  said  mortgages  in  any  other  way  than  to 
pay  them  over  to  the  S.  Co.,  or  a  receiver,  to  be  appointed  by  the 
court  to  receive  the  same  on  behalf  of  said  S.  Co. 

in-V.   lAs  in  III  and  VI  of  following  Form.'] 

VI.  That  the  testimony  of  said  persons  is  material  and  neces- 
sary for  the  plaintiff  herein  for  the  prosecution  of  this  action, 
and  that  he  may  know  therefrom  the  particulars  of  the  facts, 
which  will  enable  him  to  frame  a  complaint.  That  he  is  not  now 
able  to  frame  his  complaint,  and  does  not  know  the  circumstances 
under  which  the  said  mortgages  were  placed  upon  the  said  B. 
Co.'8  property,  and  does  not  faiow  to  whom  the  proceeds  of  said 
mortgages  have  been  paid,  except  in  a  general  way  that  they  have 
been  divided  among  the  defendants  and  other  persons,  but  who 
these  other  persons  are  he  does  not  know. 

VIL  That  the  production  of  certain  of  the  books  and  papers 
of  the  defendant,  the  S.  Company,  is  necessary  to  enable  the 
plaintiff  to  obtain  the  examination  which  he  desires  to  make  of 
the  affairs  of  said  S.  Co.,  and  that  the  defendant,  J.  W.  F.,  as 
president,  and  T.  B.  K.,  as  treasurer  and  secretary  of  said  S. 
Co.,  have  possession  of  the  books  and  papers,  which  the  plaintiff 
desires  produced;  that  said  books  are  the  cash-books  of  the  said 
S.  Co.,  and  the  ledger  of  the  said  S.  Co.,  and  particularly  the 
minute  books  of  the  transactions  of  the  directors  of  said  S.  Co.* 

cin  an  affidftTit  and  order  for  the     given.     Williams  t?.  W.  U.  Tel.  Co., 
production  of  books  and  papers  of  a      47  N.  Y.  Super.  Ct.  3S0. 
corporation,    their    names    must    be 
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The  said  named  officers  are  the  directors  thereof  whose  testimoi 
is  necessary  and  material. 

[Continue  as  in  Form  427,  p.  706,  of  Volume  1,  beginni 
mth  paragraph  VIII  to  end."] 

FORM  No.  1014. 
AfBdavit  to  obtain  ezaminttion  of  party  to  enable  other  party  to  pie 

(General  Foxm).9 

[Title  of  court  and  action.'] 
[Venue.'] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  [defendant  above  named].  [//  not  a  par 
state  name,  and  relation  to  cause.] 

II.  That  this  action  w^as  commenced  by  the  service  of  sui 
mons  [and  complaint]  on  deponent,  on  the  day  of 

and  no  answer  has  been  served,  and  defendant's  time  to  ser 
his  answer  expires  on  the  day  of  ,  19     . 

III.  That  the  names  and  residences  of  all  the  present  parti< 
to  this  action  [if  any  are  unknown,  add,  so  far  as  their  resident 
—  or  names  and  residences  —  can  be  ascertained],  and  the  fac 
as  to  whether  they  have  appeared,  by  attorney  or  otherwise,  i 
not,  are  as  follows  :^° 

Plaintiffs,  who  appear  by  A.  T.,  of  ,  their  attome 

whose  [office]  address  is  :" 

A.  B.,  who  resides  at  No.  street,  in  the  city  of 

county  of  ,  and  State  of 

C.  D.,  who  resides  in  the  town  of  ,  county  of 

and  State  of 

Defendants:  W.  Z.,  who  resides  at  No.  [state  address] y  ar 
who  has  appeared  by  T.   Z.,  of  ,  his  attorney,   who 

[office]  address  is 

W.  Y.,  who  resides  at  ,  and  has  appeared  in  person. 

Y.  Z.,  who  resides  at  ,  and  has  not  appeared. 

[Or  if  very  numerous,  may  more  conveniently  annex  and  refi 
to  a  tabular  schedule.] 


9  Read  carefully  the  text  at  p.  1349 
et  seq.y  for  decisions  and  Huthorities 
upon  the  general  requisites  of  the 
moving  papers. 

10 To  refer  to  a  party  as  "J.  T., 
of  ,"  does  not  comply  with  the 

statutory  requirement  of  a  statement 


of  the  residence.     Dennis  v,  Tebbetl 
29  Misc.  600,  61  N.  Y.  Supp.  503. 

11  An  omission  to  state  attorney 
residence  or  office  address  is  a  fat 
omission.  Depierris  r.  Slaven,  ' 
Hun,  628,  26  N.  Y.  Supp.  970. 
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[//  any  names  or  residences  are  unknown,  show  effort  to  ascer- 
tain names  and  residences  and  inability  to  ascertain.^'] 

IV.  That  this  action  is  brought  [here  state  the  nature  of 
ike  action,  and  the  substance  of  the  judgment  demanded  therein.] 

V.  That  the  defense  in  this  action  is  [here  state  the  nature  of 
the  defense,  unless  by  plaintiff  before  isstie  joined.'] 

VI.  That  the  said  [plaintiff]^  whose  examination  is  desired,  is 
now  residing  [or,  sojourning — or,  regularly  transacting  busi- 
ness] at  [stating  place;  and  if  a  town  or  city,  the  street 
and  number;  and,  if  a  resident  of  the  State  but  not  of  the  county 
where  the  examination  is  sought,  add:]  and  has  there  an  office 
for  the  regular  transaction  of  business  in  person.  [//  a  nonr 
resident,  and  leave  is  desired  to  serve  in  any  other  county  than 
(hat  where  the  order  is  to  require  him  to  attend  for  examination, 
add  retison.] 

[Or  where  plaintiff  is  a  corporation.]     That  the  plaintiff,  whose 
examination  is  desired,  is  a  corporation  having  its  office  at 
That  the  names  of  the  officers  [or,  directors]  thereof,  whose  tes- 
timony is  material  and  necessary  for  defendant  are  [stating  their 
names  and  residence], 

VII.  That  the  testimony  of  the  said  [plaintiff]  is  material 
and  necessary  to  enable  defendant  to  frame  his  answer  herein, 
and  that  without  the  same,  he  is  not  able  to  frame  his  answer  for 
the  reason  [stating  reasons  fully]. ^^ 

Vm.  [May  add  other  facts  to  show  a  case  toithin  N.  Y.  Code 
Civ.  Pro.,  §§  870  and  871.] 

IX.  That  no  previous  application  for  examination  of  said 
[name]  has  been  made  herein  [except,  etc.]. 

X.  Where  additional  time  to  plead  is  desired,  state  (if  not 
already  stated)  condition  of  cause,  and  add  affidavit  of  merits  — 
«« in  Form  1031,  p.  1373,  post. 

XI.  [7/  sanction  for  less  than  five  or  more  than  twenty  days' 
service  is  desired,  state  special  circumstances  making  such  time 
of  service  necessary.]  "• 

[Jurat]  [Signature.] 

[For  Form  of  Order,  see  Examination  Befobe  Tkial,  chap. 
XIII,  Art.  VI,  post.  Form  1409,  p.  1642.] 

USimmoBs  v.  Hazard,  65  Hun,  112,  74  N.  Y.  Supp.  1040;  Koppel  v.  Hatch, 

20  N.  Y.  Snpp.  50S,  23  Civ.  Pro.  Rep.  50  Mibc.  626.    If  the  application  is  by 

IS.  a  defendant,  the  facts  sought  must  re- 

U8ee  for  instances  of  affidavits  sue-  late  to  an  affirmative  defense. 

ep«8fully    meeting    this    requirement,  13*  Miller  v.  Nevins,  115  App.  Div. 

Kramer  r.  Kramer,  79  App.  Div.  615,  139. 
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POSH  Ho.  1015. 
Affidarit  to  obUia  exaaiaatioii  of  plaiatiS  to  tnablo  dtfondAst  to  ploftd  i 
to  proTO  hit  caae  (dtfoiiM  of  frmd  to  action  on  t  lalo).^ 

lAs  in  hut  Farm,  svbstitiUing  for  paragraphs  IV,  V  and  V. 
08  foUow8:'\ 

TV.  The  complaint  is  for  the  price  of  bales  of  Malta  c 
ored  rags,  alleged  to  have  been  sold  by  plaintiff  to  defendants,  a 
judgment  is  demanded  for  dollars,  with  interest  and  co€ 

V.  The  nature  of  the  defense  is  that  the  sale  was  fraudulc 
and  void,  and  that  the  goods  are  not  what  they  were  falsely  a 
fraudulently  represented  and  warranted  to  be.  Before  purchi 
ing  I  examined  said  goods,  so  far  as  was  then  possible.  Th 
were  packed  in  bales,  so  as  to  be  incapable  of  internal  examii 
tioh,  but  from  all  examination  in  my  power,  the  bales  appear 
to  contain  rags,  as  represented  and  warranted  by  the  plaint  i 
After  receiving  and  sending  said  bales  to  the  paper-mill,  ab^ 
bales,  taken  at  hazard,  were  opened  for  use,  and  t 
contents  thoroughly  examined  and  sorted,  and  each  and  every  b: 
was  then  found  to  contain,  so  packed  and  arranged  as  to  be  und 
coverable  on  external  examination,  a  large  mass  of  rubbish,  whi 
were  not  rags  of  any  kind,  nor  or  any  pecuniary  value,  averagi 
about  of  the  whole  weight,  as  I  am  informed  by  t 

persons  who  opened,  sorted  and  weighed  the  same,  and  veri 
believe.  I  tendered  to  the  plaintiff  a  return  of  said  goods,  whi 
he  refused. 

VII.  The  plaintiff  has  in  this  action  attached  said  goods,  ai 
the  same  are  held  by  the  sheriff  in  behalf  of  plaintiff,  and 
am  unable  to  examine  the  bales  not  already  opened,  or  to  ascerta 
the  contents  thereof,  except  by  an  examination  of  the  plaintiff. 

The  defendant  desires  to  examine  the  plaintiff  to  prove  the  co 
tents  of  the  bales  not  yet  opened,  and  to  prove  the  fraudulent  ai 
deceitful  packing  and  arrangement  thereof,  and  to  pro 
plaintiff's  knowledge  of  and  connection  with  such  frauds,  botii  f 
the  purpose  of  preparing  their  answer  and  establishing  the  fac 
on  the  trial  of  the  action;  and  that  the  testimony  of  plaintiff 
material  and  necessary  to  prove  the  said  facts,  because,  as 
believe,  the  plaintiff  has  special  knowledge  of  the  facts  not  p< 
sessed  by  any  one  else,  and  has  control  of  the  bales  attached  ai 
of  the  means  of  proving  their  contents.^' 


14  Adapted  from  Spra^e  v.  Burth- 
mont,  22  Hiin,  502.  Appeal  dismissed 
in  S4  N.  Y.  049. 


IB  For  another  Form  by  inspecti 
of  documents,  see  Brooke  v.  Foot 
20  Abb.  N.  C.  200. 
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ARTICLE    II. 


FOBMAL  PaBTS  of  PlEADINOS. 


[A  eomplete  collection  of  the  TariouB  Forms  constituting  the  formal  parts 
of  pleadings  are  presented  in  Abbott's  Fobhs  of  Plbadinos  (edition  of  1898), 
VoL  t  Chapter  I,] 


ARTICLE   IIL 


Verification  of  Pleadings. 

[The  general  subject  of  verification  is  treated  in  Vol.  I,  p.  485  et  seq,} 


1.  Requisite  form. 

2.  «  Subsequent  pleading." 

3.  Excuse  for  omitting. 

4.  The  remedy  for  defects. 

5.  Testing  necessity  or  sufficiency  of 

▼erifieation. 
^.  Disclosing  grounds  of  belief. 

Fetus. 

( 1016)  Verification  of  pleading  —  by 

sole  plaintiff  or  defendant. 

(1017)  —  by  one  of  several  parties 

united    in     interest     and 
pleading  together. 

(1018)  —  by  two  parties  not  united 

in   interest,   but  pleading 
together. 

(1019)  —  by  officer  of  domestic  cor- 

poration. 

(1020)  —  by  voluntary  association. 
O021)  ^-  where   the   people,    or   a 

Kblic  officer  in  their  be- 
If,  is  the  party. 
(1022)  —  where  the  party  is  a  for- 
eign corporation. 


(1023)  Short  verification  by  agent 

or  attorney  when  all  the 
material  allegations  are 
within  his  personal  Icnowl- 
edge. 

(1024)  The  same,  when  the  action 

or  defense  is  founded  on 
"  a  written  instrument  for 
the  payment  of  money 
only,''  which  is  in  his  pos- 
session. 

(1025)  The  same,  because  the  party 

is  not  within  the  county, 
or  is  incapable. 

(1026)  The  same,  for  two  or  more 

parties  united  in  interest 
and  pleading  together, 
when  neither  acquainted 
with  the  facts  is  within 
the  county. 

( 1027 )  Verification  of  answer,  refer- 

ring exclusively  to  coun- 
terclaim therein. 

(1028)  Notice  of  election  to  treat 

pleading  as  a  nullity. 


1.  Requisite  form,'] — The  principles  on  which  the  statutory 
ref]uirement  of  verification  is  to  be  construed  and  applied  are 
already  stated.^*    Substantial  compliance  is  essential. ^^ 

2.  "  Subsequent  pleading/*']  —  The  phrase,  "  subsequent  plead- 
ing," in  the  cases  and  statutes  on  this  subject,  means  a  pleading 

M  Pa^  486  of  Vol.  I  of  this  work. 

The  formal  requisites,  such  as  venue,  jurat,  and  authentication,  are  those 
stated  in  Vol.  I,  p.  13,  etc.,  as  to  affidavits. 
iTKorria  r.  Fowler,  99  App.  Div.  245,  90  K.  T.  Supp.  918. 
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served  by  way  of  response,  not  subsequent  in  time.^'  A  plaint 
who,  after  serving  a  verified  complaint,  serves  an  amended  a 
plaint,  may  serve  it  without  verification  if  he  choose,  althoiigli 
fendant  had,  meanwhile,  served  a  verified  answer;  and,  thereaf 
the  pleadings  may  be  unverified.^*  Or,  having  served  an 
verified  complaint,  plaintiff  may  serve  an  amended  complaint  vi 
fied,  and  demand  a  verified  answer.^  So,  if  defendant  serves 
unverified  answer  when  he  ought  to  have  verified  it,  plaintiff^ 
he  accepts  it  as  sufficient,  may  serve  an  unverified  reply,  althoi 
the  complaint  was  verified. 

An  answer,  even  though  it  interpose  a  counter-claim  on  wh 
defendant  might  have  sued  by  an  unverified  complaint  in  a  s< 
arate  action,  must  be  verified  if  the  complaint  in  the  action 
which  it  was  interposed  was  verified,^*  and  a  privilege  excusi 
from  verifying  the  answer  because  of  matter  in  the  complaint 
to  which  the  defendant  would  be  privileged  from  testifying,  dc 
not  extend  to  such  new  matter.^ 

One  whose  pleading  is  defectively  verified  cannot  object  to  t 
lack  of  a  verification  of  his  adversary's  responsive  pleading.^ 

3.  Excuse  for  omitting.']  —  The  verification  of  a  pleading  i 
quired  by  reason  of  a  previous  pleading  of  the  adversary  beii 
verified,  may  be  omitted  wherever  the  pleading  contains  an  alleg 
tion  or  denial  concerning  which  the  party  would  be  excused  fro 
testifying  as  a  witness,^  or  where  the  officer  verifying  for  the  cc 
poration  defendant  would  be  excused.^  This  exemption,  ho^ 
ever,  does  not  extend  to  a  charge  of  fraud  on  creditors,  or  affec 
ing  the  right  or  property  of  others.^®    Where  the  ground  of  e: 

18  Hempstead  f?.  Hempstead,  7  How.  Pr.  8. 

10  Reynolds  v,  Smathers,  87  N.  C.  24;  Rankin  r.  Allison,  64  id,  673. 

20  Thum  r.  Iserman,  26  Misc.  793,  54  N.  Y.  Supp.  559. 

21  Thompson  r.  KiHian,  25  Minn.  111.  So  far,  however,  as  this  case  hoL 
that  failure  to  object  to  the  omission  of  verification  is  not  a  waiver,  it  is  n 
in  accordance  with  our  practice. 

Contra  in  Innes  v,  Krysher,  9  Iowa,  295;  Briggs  v.  Montgomery,  3  Heis 
(Tenn.)  673. 

22  Fredericks  r.  Taylor,  52  N.  Y.  696,  14  Abb.  Pr.  (N.  S.)  77. 

23  Fellows  V,  Menasha,  11  Wis.  658  (defect  was  lack  of  seal  and  statemei 
of  official  authority  in  authentication  of  verification  of  complaint,  withoi 
the  State). 

24  N.  Y.  Code  Civ.  Pro.,  |  623;  Gadsden  v.  Woodward,  108  N.  Y.  242  (actio 
against  trustee  of  corporation  foimded  on  failure  to  file  report) ;  Rogers  ^ 
I^ker,  131  N.  Y.  490  (trustee  of  social  club  sued  for  debt  must  verify). 

26Goff  V.  Star  Printing  Co.,  21  Abb.  N.  C.  211;  Batterman  v.  Journal  Co 
28  Miso.  375,  59  N.  Y.  Supp.  965. 

2e/(f.,  §  529;  Beckley  r.  Chamberlain,  65  Hun,  37,  19  N.  Y.  Supp.  743. 
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fmption  is  a  charge  of  crime  apparent  on  the  face  of  the  ad- 
versary's pleading,  an  unverified  answer  to  the  allegation  may  be 
served  without  any  explanation;  ^  but  where  no  crime  is  charged 
the  defendant  must  show  how  the  privilege  arises.^  Where  a 
tendency  to  disgrace  not  apparent  on  the  face  of  the  pleading  is 
the  ground  for  claiming  exemption,  such  tendency  must  be  alleged, 
either  in  an  affidavit  served  with  the  unverified  pleading  or  pre- 
:reiited  in  opposition  to  plaintiflPs  proceeding  as  for  want  of  an 
answer.  That  is  to  say,  the  privilege  of  a  witness  must,  in  either 
case,  be  made  to  appear.*^ 

If  it  does  appear,  the  exemption  extends  to  the  whole  responsive 
pleading;  but  it  does  not  extend  to  a  pleading  of  new  matter  in 
avoidance,  as  a  counter<»laim.^ 

4.  The  remedy  for  defect  or  omission.']  —  The  remedy  for  a  de- 
fective verification  is  to  treat  the  pleading  as  unverified;  or,  if 
the  party  is  entitled  to  a  verified  pleading  and  it  is  served  either 
nnverified  or  with  a  defective  verification,  to  treat  it  as  a  nullity, 
and  to  promptly  give  notice  of  his  election  so  to  do.'^  The  usual 
practice  is  to  return  the  pleading  with  the  notice  indorsed 
thereon.** 

A  delay  of  more  than  twenty-four  hours  may  waive  the  right  to 
aasert  the  defect  or  omission,  unless  excused.^ 

5.  Testing  necessity  or  sufficiency  of  verification.']  —  If  the 
complaint  is  not  properly  verified,  the  answer  thereto  may  be  un- 
verified and  defendant  may  move  to  compel  its  acceptance  as  a 
pleading  in  the  cause  and  to  vacate  any  judgment  entered.^ 

Where  the  complaint  is  verified,  either  party  may  test  the  neces- 
Mty  or  sufficiency  of  the  verification  of  the  answer,  the  plaintiff 

S7  Wilton  r.  Bennett,  2  Civ.  Pro.  Rep.  34  (libel) ;  Batterman  r.  Journal  Co.. 
n^n  (libel);  Anderson  r.  Doty,  33  Hun,  238  (oharge  of  keeping  a  bawdy 
Iwnac) ;  Ray  v.  Sellers,  1  Duval  (Ky.),  254  (injury  to  the  person  by  nuisance, 
\M  within  the  exemption  in  Koitucky). 

»Dehn  V.  Manderille,  68  Hun,  336,  22  N.  Y.  Supp.  984. 

>^ Roadie  v.  Kivlin,  25  Hun,  150  (answer  of  defendant  in  criminal  conversa- 
tion, tdnltery  not  being,  in  this  State,  a  crime) . 

«^  Fredericks  v.  Taylor,  62  N.  Y.  696. 

«Code  Civ.  Pro.,  |  528.    See  Vol.  I,  pp.  495,  496. 

^See  Form  No.  1038  for  form  of  notice  to  indorse  upon  the  pleading 
Tvtnmed. 

nPaddodE  9.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743. 

^  See  Morris  v.  Fowler,  99  App.  Div.  245,  90  N.  Y.  Supp.  918. 
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by  a  motion  to  strike  it  out,"  the  defendant  by  a  motion  to  com| 
its  acceptance.** 

The  party  serving  a  responsive  pleading  (see  paragraph  2 
which  has  been  defectively  verified,  has  a  reasonable  time  aft 
notice  within  which  to  correct  it.*^ 

6.  Disclosing  grounds  of  belief. '\  —  When  the  affidavit  is  d 
made  by  the  party,  the  affiant  must  disclose  the  source  of  his  i 
formation  and  grounds  of  belief  as  to  all  all^ations  not  bas 
upon  his  knowledge.  An  unqualified  denial  of  knowledge  or  i 
formation  sufficient  to  form  a  belief  does  not  require  such  d 
closure." 

The  affiant  need  not  set  forth  a  copy  or  the  substance  of  t 
writing  referred  to  as  the  ground  of  his  belief;  and  the  details 
conversations  need  not  be  specified." 


FORM  No.  1016. 
Verification  of  pleadins^  —  by  lole  plaintiff  or  defendant 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  plaintiff  J^or,  <3 
fendant]  above  named  [or,  the  guardian  cui  litem!^^  above  name 
for  the  infant  plaintiff,  C.  DJ,  that  he  has  read  the  foregoii 
[complaint]  and  knows  the  contents  thereof,**  that  the  same 
true  *  to  his  own  knowledge*^  [if  anything  is  stated  on  inform 
Hon  and  belief,  add:  except  as  to  the  matters  therein  stated  to 


86  Fredericks  v,  Taylor,  52  N.  Y.  596,  14  Abb.  Pr.  (N.  S.)  77. 

seOoflf  V.  Star  Printing  Co.,  21  Abb.  N.  C.  211,  14  dv.  Pro.  Rep.  3. 

8T  Fusco  V.  Adama,  11  N.  Y.  Supp.  736,  19  Civ.  Pro.  Rep.  48. 

88  Am.  Audit  Co.  v.  Indus.  Fed.  of  Am.,  84  App.  Div.  304,  82  N.  Y.  Supp.  a 

89Hiffh  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  627,  43  N.  Y.  Supp.  7S 
ard,  29  App.  Div.  627;  Duparquet  v,  Fairchild,  49  Hun,  471,  2  N.  Y.  Sui 
264,  15  Civ.  Pro.  Rep.  266. 


40  N.  Y.  Code  Civ.  Pro.,  %%  523-626. 

41  A  guardian  ad  litem  verifies  as 
the  party,  instead  of  the  infant,  and 
is  not  required  to  state  reasons.  Vol. 
I,  p.  492;  Clny  r.  Baker,  41  Hun,  58, 
11  Civ.  Pro.  Rep.  1. 

42  An  allegation  that  he  has  read 
or  heard  read  the  pleading,  and  knows 
the  contents  thereof,  is  unnecessary. 


unless  it  appears  by  the  pleading  11 
he  is  of  impaired  sight  or  und 
standing. 

48  The  omission  of  the  words  " 
his  knowledge"  is  not  necessar 
fatal.  Matter  of  Macauley,  94  N. 
674.  "  To  his  knowledge  and  belie 
is  improper.  Morris  v.  Fowler, 
App.  I)iv.  245,  90  N.  Y.  Supp.  918. 
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alleged^  on  mformation  and  belief,  and  that  as  to  those  matters 
he  believes  it  to  be  true*^]. 

[Jiurat.'\  [Signature.'] 

FORM  No.  1017. 
VeriiicjitioB  by  one  of  several  parties  united  in  interest  and  pleading  tosetlier.46 
[Tentie.l 

A.  B.,  being  duly  sworn,  says  t  that  he  is  one  of  the  plaintiffs 
[or,  defendants]  above  named,  that  he  is  acquainted  with  the  facts 
stated  in  the  foregoing  complaint  —  or,  answer;  that  the  same 
is  true  [ctmtinuing  as  above  from  the  *]. 

FORM  No.  1018. 
Terification  by  two  parties  not  united  in  interest^^T  but  pleading  together. 
[Venue.'] 

A.  B.  and  C.  D.,  the  plaintiffs  [or,  defendants  —  or,  two  of  the 
plaintiffs  —  or,  defendants]  above  named,  being  severally  duly 
?wom,  say,  each  for  himself,  that  the  foregoing  complaint  [or, 
answer]  is  true  [continuing  as  in  Form  1016  from  the  *]. 

FORM  No.  1018. 
Verification  by  officer  of  domestic  corporation.^ 
[Venue.'] 

A.  B.,  being  duly  sworn,  says,  that  he  is  president  [or  other 
officer^]  of  the  Company,  the  above  named  [plaintiff] 


^  Omission  of  the  words  "  stated  to 
1«"  is  improper.  Morris  r.  Fowler, 
99  App.  Div.  245,  90  N.  Y.  Supp.  918. 

*  Where  all  of  the  allegations  are 
positive,  the  exception  has  no  effect, 
tod  the  verification  on  the  affi- 
ant's knowledge  remains  unqualified. 
Kielejr  c.  Barron,  etc.,  Co.,  87  App. 
Kv.  317,  84  N.  Y.  Supp.  306. 

Where  all  the  allegations  of  the 
plrading  are  stated  as  made  on  in- 
formation and  belief,  a  statement 
''that  the  pleading  is  true  as  the  de- 
ponent is  informed  and  believes," 
without  more,  is  sufficient.  Orvis 
T.  Goldschmidt,  2  CSv.  Pro.  Rep. 
•  Browne)  314,  64  How.  Pr.  71. 

^  Where  the  parties  are  suing  or 
'^  upon  a  joint  liability,  under 
vhich  no  individual  recovery  may  be 
^d,  one  may  verify  for  all  if  he  is 
vqnsinted  with  the  facts.  See  Pad- 
'^oek  c.  Palmer,  32  Misc.  426,  66  N.  Y. 
Snpp.  743.  A  copartner  is  presumed 
^0  hive  Icnowledge  of  copartnership 
trasRactions.  Id.  But  a  denial  of 
*07  knowledge  or  information  may  be 


successfully  attacked  as  sham,  as. 
against  the  one  not  verifying  and  who 
is  shown  to  have  knowledge.  Lacy  t*. 
Wilkinson,  7  Civ.  Pro.  Rep.  104. 

47  See  Vol.  I,  p.  492;  Kinkaid  r. 
Kipp,  8  N.  Y.  Super.  Ct.  692. 

48  A  verification  on  behalf  of  a  do- 
mestic corporation,  if  made  by  an 
appropriate  officer ,  is  regarded  as 
made  by  the  corporation  as  the  party, 
and  is  not  reqidred  to  state  reasons 
nor  grounds  of  belief.  Vol.  I,  p.  492 ; 
Henry  r.  Brooklyn  Heights  R.  R.  Co., 
43  Misc.  589,  89  N.  Y.  Supp.  525; 
Duryea  Co.  v.  Rayn^r,  11  Misc.  294, 
32  N.  Y.  Supp.  247;  Glaubensklee  V, 
Hamburgh,  etc..  Packet  Co.,  9  Abb. 
Pr.  104;  Am.  Insulator  Co.  v.  Bank- 
ers' &  Mer.  Teleg.  Co.,  13  Daly,  200, 
7  av.  Pro.  Rep.  443,  2  How.  Pr. 
(N.  S.)  120.  Contra,  Robinson  v. 
Ecuador  Devel.  Co.,  32  Misc.  106,  65 
N.  Y.  Supp.  427,  as  to  officer  of  for- 
eign corporation. 

4»  The  president  is  always  a  proper 
officer.  The  secretary,  treasurer,  or  a 
director,  is  also  a  proper  officer.    See 


'  /^^o*   ^ 


/  f      '  "        *' 


A3U*W^j»;^ 


||      I      '      j   ||.     1 1  III)    I  MImI/^  h*i/(  ^f'^f  /'^'^M  #/j  v_*  S 

:'    \    ...11.).    Iiilli     \m\,  M.I  AM»,  W.  rrSi    Tii^ 
.    Ill  ,1,  I    mImi     «hh|*   mil  '•   ^**  ^ 

'  v\  *        t    M      »     "  •♦        U  Mmmilnf  Iff  CJi>d«  Civ.  Fro    T« 

a    ^     '.   M  u\^u ..  hm,    Mum  ioii.  m  n.  y.  SupVTSv  ^^7 
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of  deponent  [except  as  to  those  matters  tterein  stated  to  be  allied 
on  information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true],  and  that  the  reason  why  this  verification  la  not  mad© 
by  the  party  is  tliat  the  party  is  a  foreign  corporation  [and  where 
my  allegation  of  the  pleading  is  stated  to  be  made  on  informs 
twn  and  belief,  mttst  set  forth  the  sources  of  information  and 
grounds  of  belief,^    See  Fo7-m  1025], 

[Jurat*  ]  [Sig^naiure,} 

FOSM  Ho.  1023. 

Sbon  v«nlcation  hj  agent  or  attomey  witen  all  the  material  aUegationt  aie 

witlun  liis  persQnal  knowledge. 

A,  T,,  being  duly  sworn,  says,  that  he  is  [one  of]  the  at- 
tomey[8]  for  the  plaintiff  \_or,  the  defendant]  herein  [or,  the 
at?*    at  of  the   plaintiff ^ — -or,   defendant  —  herein], 

bat  the  foregoing  complaint  [or,  answer]  is  true  *  to  the  knowl- 
edge of  deponent;  and  that  all  the  material  allegations  of  said 
eomplatnt  [on  answer]  are  within  the  personal  knowledge  of  de- 
ponent"® 

[Jurat  A  [Signature.  ] 

FORM  Wo.  1024- 

Tb«  ume,  wben  Uie  action  or  defense  is  founded  on  "a  written  inattument 

for  tbe  payment  of  money  only/'&o  which  i&  in  bii  potsession. 

[As  in  Jasi  Form  to  the  *,  conlinuing  thius:]  true  to  the  [per- 
SonaP]  knowledge  of  deponent  [but  if  any  allegation  is  on  inr 
forrimiiofi  and  helief,  add:  except  as  to  the  matters  therein  sstated 
to  be  alleged  on  iufo  mint  ion  and  belief,  and  that  as  to  those  mat- 
lei^  he  believes  it  to  be  trtie]. 

That  this  action  [or,  the  defense  in  this  action]  is  founded 
upon  a  written  instrument  for  the  payment  of  money  only,  now 


32  Eobiofton  r.  Ecuador  I>veL  Co.» 
fwpro.  Not  neoeesary  when  oil  the 
lllejfitioii*  in  the  pleading:  are  on 
tmowM^fe.  Am.  Audit  Co.  v.  Ind. 
W.  of  Am..  H   App.   Div.  304.  82 

**The  Code  do«?  not  prescribe  in 
what  rp»&ect  the  agency  must  exist. 
Of  that  the  nature  of  it  be  stated  in 
tbe  rerifloition.  Beyer  r.  Wilsjon,  4il 
nm.  %n,  27  Wkly.  Dig,  4&6,  12  St> 
Brp,  415. 

'ft  Kr»  oxnlanntion  of  the  sourec  of 
the  »ffijint*«  knowledge  ji  necessary. 
Mortti  r.  Helf.  52  App,  Div.  4B1,  ft5 
N  V.  Supp,  113.  If.  ho^erer,  the 
aJBilavit  altempU  to  itate  the  source 


of  hia  kiu>ttledg€,  frf>ni  which  8tat4»- 
ments  it  appears  that  he  han  no  per- 
gonal knowledge,  the  veriacation  is  a 
nullitv,  /rf. .-  Mnrri^  r.  Fowler,  09 
App.  biv.  245,  90  N,  Y.  8upp.  OlS. 

So  reason  need  be  asst^ed  whr  the 
rcri/iontion  is  not  mado  bv  the  purtv, 
Betts  r.  Kridell,  20  Abb.*  N.  C.  1,  is 
Cin  Pro.  Kep.  157,  12  St.  Rep.  103. 

fi<*  Foreelosur«  h  not  such  n  §uit, 
Peyser  r,  McCorroack.  7  Hun,  300, 

S7  Thia  word  U  not  nece-SBary,  but 
iniporta  another  pround  for  allowinpT 
substituted  verification  if  no  mnterial 
a  i legations  are  on  information  and 
belief. 
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and  that  the  foregoing  complaint  lor,  answer  —  or,  reply] 
true  to  the  knowledge  of  the  deponent  [if  any  allegaiions  are  t 
information  and  belief,  add:  except  as  to  the  matters  there 
stated  to  be  alleged  on  information  and  belief,  and  that  as 
those  matters  he  believes  it  to  be  true].  *  [Unless  deponent  a 
pears  to  be  one  of  the  recognized  officers,  may  add:  Depone: 
further  says,  that  he  is  an  officer  of  the  said  corporation,  to  wit  - 
state  —  and  that  his  powers  and  duties  are  —  state]  J^ 

FORM  Mo.  lOdO. 
Verificatioii  by  Toluntary  aasocUtion. 

[As  in  case  of  domestic  corporation;  except  that  if  suing  < 
sued  in  name  of  president  or  treasurer,  such  officer  must  verif 
or  any  other  officer  verifying  must  do  so  as  agent  or  attorney,] 

FORM  No.  1021. 
Verificatioii  when  the  people,  or  a  public  officer  in  their  behalf,  is  the  part 

[Venue.] 

A.  B.,  being  duly  sworn,  says  [here  state  residence,  busines 
etc.],  and  that  deponent  is  acquainted  with  the  facts  in  respect 
the  matters  stated  in  the  foregoing  complaint  [or,  answer],  ai 
that  said  complaint  [or,  answer]  is  true  [continue  as  in  For 
1016,  from  the  *]. 

FORM  No.  1022. 
Verificatioii  where  the  party  ie  a  foreign  corporation. 

[Venu^.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  agent  in 
of  [or,  that  he  is  the  secretary  of** —  or,  that  he  is  the  attom< 
for]    the  Company,    plaintiffs    [or,    defendants]    abo^ 

named,  [and,  if  not  alleged  in  the  pleading,  add]  which  is  a  co 
poration  created  by  or  under  the  laws  of  the  State  of  [o 

the  laws  of  the  United  States,  and  not  located  in  this  State],  ar 
that  the  foregoing  complaint  [or,  answer]  is  true  to  the  knowledj 


Eastham  r.  York  State  Tel.  Co.,  86 
App.  Div.  662,  83  N.  Y.  Supp.  1019 
(director).  So  is  an  attorney  who 
swears  he  has  been  employed  to  act 
for  the  corporation  in  matters  of  that 
character.  Matter  of  St.  L.,  etc.,  R.  R. 
Co.,  133  N.  Y.  270. 

50  See  Matter  of  St.  Lawrence,  etc., 
R.  R.  Co.,  133  N.  Y.  270. 


Bi  So  held  in  Talmadge  v.  Loui 
bury,  23  Abb.   N.  C.   331,   10  N. 
Supp.  129. 

68  An  officer  of  a  foreign  corpoi 
tion   is  an  "agent''   thereof  with 
the  meaning  of  Code  Civ.  Pro.,  §  ^S 
Robinson  v,  Ecuador   Deyel.  Co.i 
Misc.  106,  65  N.  Y.  Supp.  427.      ( 


} 
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xcept  as  to  those  matters  therein  stated  to  be  allied 
L  and  belief,  and  that  as  to  those  matters  he  believes 
ind  that  the  reason  why  this  verification  is  not  made 
I  that  the  party  is  a  foreign  corporation  [and  where 
of  the  pleading  is  stated  to  be  made  on  informor 
f,  must  set  forth  the  sources  of  information  and 
lief.^    See  Form  1025]. 

ISignature.] 
FORM  No.  1023. 
I  by  agent  or  attorney  when  all  the  material  allegations  are 
within  his  personal  knowledge. 

ig  duly  sworn,  says,  that  he  is  [one  of]  the  at- 
the  plaintiff  [or,  the  defendant]  herein  [or,  the 
of  the  plaintiff  —  or,  defendant  —  herein], 
oing  complaint  [or,  answer]  is  true  *  to  the  knowl- 
ent;  and  that  all  the  material  allegations  of  said 
answer]  are  within  the  personal  knowledge  of  de- 

[Signature.l 
FORM  No.  lOM. 

the  action  or  defense  is  founded  on  ''a  written  instrument 
tayment  of  money  only,*^  which  is  in  his  possession. 

Form  to  the  *,  continuing  thus:]  true  to  the  [per- 
ledge  of  deponent  [but  if  any  allegation  is  on  inr 
belief,  add:  except  as  to  the  matters  therein  stated 
>n  information  and  belief,  and  that  as  to  those  mat- 
s  it  to  be  true]. 

ction   [or,  the  defense  in  this  action]   is  founded 
1  instrument  for  the  payment  of  money  only,  now 


Ecuador  Devel.  Co., 
issary  when  all  the 
[le  pleading  are  on 
.  Audit  Co.  V.  Ind. 
App.  Div.   304,  82 

368  not  prescribe  in 
I  agency  must  exist, 
re  of  it  be  stated  in 
Beyer  v.  Wilson,  46 
dy.  Dig.  496,  12  St. 

Ion  of  the  source  of 
wiedge  is  necessary. 
12  App.  Div.  481,  65 
\.  If,  however,  the 
I  to  state  the  source 


of  his  knowledge,  from  which  state- 
ments it  appears  that  he  has  no  per- 
sonal knowledge,  the  verification  is  a 
nuUitv.  Id.;  Morris  v.  Fowler,  99 
Apn.  biv.  245,  90  N.  Y.  Supp.  918. 

No  reason  need  be  assigned  why  the 
verification  is  not  made  bv  the  partv. 
Betts  V.  Kridell,  20  Abb.^N.  C.  1.  13 
Civ.  Pro.  Rep.  157,  12  St.  Rep.  163. 

M  Foreclosure  is  not  such  a  suit. 
Peyser  v,  McCormack,  7  Hun,  300. 

BTThis  word  is  not  necessary,  but 
imports  another  ground  for  allowing 
substituted  verification  if  no  material 
allegations  are  on  information  and 
belief. 
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in  deponent's  possession,  which  instrument  is  the  source  of  d 
ponent's  information  and  the  grounds  of  his  belief^  Imay  ac 
other  sources  and  grounds,  if  any;  *®  see  two  next  Forms^ . 
[Jurat.]  [Signature.'] 

FORM  No.  1025. 

VerificatiOB  by  attorney  or  agent,  because  the  paity  is  not  within  the  count 

or  is  incapable.so 

IVenue.] 

A.  T.,  being  duly  sworn,  says,  that  he  is  [one  of]  the  a 
tomey[s]  for  the  plaintiff  [or,  the  defendant  Y.  Z.]  in  th 
action,  and  resides  at  ,  in  the  county  of  [and,  if  i 

another  State,  name  such  State  and  add:  and  has  his  offiee  i 
,  in  the  county  of  ,  in  this  State]  ;  [or,  if  the  veri) 

caiion  is  by  an  agent:  that  he  is  the  agent  of  the  plaintiff;  thi 
the  plaintiff's  attorney  resides  at  ,  in  the  county  of  ]  ; 

that  the  foregoing  complaint  [or,  answer]  is  true  to  the  know 
edge  of  the  deponent  [bui  if  any  allegation  is  on  information  an 
belief,  add:  except  as  to  the  matters  therein  stated  to  be  alleged  o 
information  and  belief,  and  that  as  to  those  matters  he  believes  i 
to  be  true]. 

Deponent  further  says,  that  the  grounds  of  his  belief  as  to  a] 
matters  therein  not  stated  upon  his  knowledge,  are  as  follows  [fl 
thiLs]  :  that  he  has  possession  of  the  notes  mentioned  in  the  con 
plaint,  and  of  letters  from  the  defendant  acknowledging  his  lif 
bility  thereon  and  promising  to  pay  the  same,®  and  of  the  notaria 
certificate  of  demand  and  of  notice  of  dishonor,  given  to  defendan 
upon  the  non-payment  of  said  notes  at  maturity.  [Or,  thus 
from  information  received  from  the  letters  of  plaintiffs,  now  ii 
deponent's  possession,  and  also  from  the  admissions  of  defendan 


MThis  Form  is  sustained  by  Hyde 
V,  Salg,  27  Hun,  369.  The  statute 
includes  a  corporation  plaintiff.  Syr- 
acuse Molding  Co.  v.  Squires,  15  N.  Y. 
Supp.  321,  21  Civ.  Pro.  Rep.  58. 

^  It  was  held  in  Matthews  v.  Smith, 

9  Civ.  Pro.  Rep.   165,  and  Smith  v. 

Rosenthal,   11   How.  Pr.  442,  that  a 

;/      disclosure   of   source   of   information 

^*       and  ground  of  belief  was  not  in  this 

case  essential. 

«>An  answer  cannot  be  interposed 
containing  denials  on  information  and 
belief,  and  verified  by  the  attorney,  in 
a  case  where  from  the  nature  of  the 
charge  the  defendant  himself  must 
have  knowledge.  Pardi  v.  Conde,  27 
Misc.  496,  58  N.  Y.  Supp.  410    (de- 


fendant charged  with  uttering  slai 
der). 

61  It  is  the  attorney's  resident 
which  determines  the  right  to  mak 
the  verification.    Code  Civ.  Pro.,  §  521 

<Q  Documents  may  be  thus  ref erre 
to  for  the  mere  purpose  of  verifyioj 
the  pleading,  without  reciting  teno 
or  annexing  copies.  Moorhouse  t 
Hutchinson,  2  Dem.  429.  But  if  th 
verified  pleading  is  relied  on  as  proo 
of  matters  in  the  documents  in  sup 
port  of  an  application  on  the  pleaa 
mgs  —  as  for  instance,  an  attachmen 
—  copies  must  be  given,  or  a  separat 
affidavit  produced  which  will  satiflf; 
the  rule.    See  p.  903  of  Volume  I. 
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it  made  on  the        day  of  >  19     ,  that  he  was 

tifF  the  full  amount  as  claimed  in  the  complaint.]^* 
irther  says,  that  the  reason  why  this  verification  is 
laid  plaintiff  [or,  defendant]  is  that  said  plaintiff 
:,  or,  that  each  of  the  officers  of  the  plaintiff^]  is 
said  county  of  ®**  [or,  if  within  the  county  — 

of  making  this  verification  by  reason  of  —  here 
,  8uch  08  sickness']. 

ISignaiure.] 

FORM  No.  1026. 

ro  or  more  parties  united  in  interest  and  pleading  tosether, 
ther  acquainted  with  the  facta  it  within  the  county. 

Form  to  the  *,  substituting  for  last  paragraph  the 

ison  why  this  verification  is  not  made  by  either  of 
that  they  are  parties  united  in  interest,  and  plead- 
but  no  one  of  them  acquainted  with  the  facts  is 
I  county  of 

ISignature.'] 

FORM  No.  1027. 
if  answer,  referring  exclusively  to  counterclaim  therein.65 


;  duly  sworn,  says,  that  he  is  the  defendant  above 
le  counter-claim  contained  in  the  foregoing  answer, 
second]  defense  therein,  is  true  to  the  knowledge  of 
if  any  allegation  is  on  information  and  belief,  add: 
e  matters  in  said  counter-claim  stated  to  be  alleged 
a  and  belief,  and  that  as  to  those  matters  he  be- 
true]. 


lock  Knitting  Co.  v, 
627,  43  N.  Y.  Supp. 
p.  Div.  627;  Dupar- 
i,  49  Hun,  471,  2 
,   15  Civ.  Pro.  Rep. 

stance  of  the  letters 
itions   need   be   set 

may  verify  for  a  do- 
1  when  no  officer  is 
f  of  the  attorney's 


residence.  Climax  Specialty  Co.  v. 
Smith,  31  Misc.  275,  64  N.  Y.  Supp. 
42,  7  Anno.  Cas.  373;  High  Rock 
Knitting  Co.  v.  Bronner,  18  Miac.  627, 
43  N.  Y.  Supp.  725;  aflTd,  29  App. 
Div.  627. 

M«  A  mere  allegation  that  the  party 
resides  in  another  county  is  not 
enough.  Boyce  f?.  Demars,  114  App. 
Div.  284. 

«  Allowed  by  Code  Civ.  Pro.,  |  527, 
when  complaint  is  unverified. 
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FORM  No.  lOSa 
Motio0  of  eloction  to  treat  pleading  aa  a  Biillit7.« 

[Title  of  court  and  cause.l 

Please  take  notice  [that  the  within  answer  is  hereby  retnmec 
and]  plaintiff  elects  to  treat  the  same  as  a  nullity,  on  the  groim< 
that  it  is  served  without  a  copy  of  a  sufficient  verification  \_an( 
if  a  form  of  verification  is  attached  to  the  pleading,  which  i 
claimed  to  be  irregular,  state  the  objection  explicitly  by  pointini 
out  the  particular  defect  or  omission.y" 

[Daied.']  [Signature.'] 

Attorney  for  plaintifiP. 
To 

Attorney  for  defendant. 

MSee  paragraph  4,  p.  1363.  orSnape  v.  Gilbert,  13  Hun,  494. 


L 
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ARTICLE   IV. 
Filing  and  Serving  Pleadings. 


FORMS. 


>  EZCLABOINO  TIME. 

Dopy  of  complaint, 
iing  time  to  serve 

move  for  extension 
answer  or  demur, 
se  move. 

lotion  or  order  to 
«  to  enlarge  time 
or  demur,  etc. 
ling  time  to  plead, 

extending  time  to 

attached    to    such 


ND    EETUBIVLNO. 

)rsed     on     answer 
co-defendant. 


1037.  Order  for  trial,  to  prevent  sum* 

mary  judgment  against  cor- 
poration in  action  for  dam< 
ages  for  non-payment  of 
note  or  other  evidence  of 
debt. 

1038.  Notice    indorsed    on    pleading 

returned. 

III.  FnJNO. 

1039.  Affidavit    to    move    to    compel 

filing  of  pleadings. 

1040.  Certificate    that   pleadings   are 

not  filed. 

1041.  Order  that   pleadings,  etc.,  be 

filed  or  deemed  abandoned. 

IV.  Opening  default. 

1042.  Notice  of  motion  or  order  to 

show  cause  upon  application 
to  open  default  and  serve 
complaint. 


.    DEMAND;  AND  ENLARGING  TIME. 
FORM  No.  1089. 
Demand  of  copy  of  complaint.68 
437  or  439,  Vol  I,  pp.  736,  738.] 

FORM  No.  1030. 
rder  extending  time  to  serve  complainto^ 

irt  [or,  if  court  order"]  At  a  Special  Term  [^etc, 
08  in  Form  820,  p.  1174]. 

:ed  affidavit  of  A.  B.,  verified  ,  19     ,  and 

ind  other  papers,  if  any'] : 


)f  copy  account  or 
I,  see  Article   IX, 

mdant  voluntarily 
ind  for  a  copy  of 
the  time  running, 
f  publication  is  m 
th   Ward   Bank    r. 


Powers,  43  App.  Div.  178,  69  N.  Y. 
Supp.  314;  Sanders  v.  People's  Ck)-op. 
Ice  Co.,  44  Misc.  171,  89  N.  T.  Supp. 
785. 

<»For  a  fuller  Form,  see  Vol.  I, 
p.  410. 

Before  a  default  may  be  made  by 
the  court,  or  by  any  judge  authorized 
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Ordered,  that  plaintiffs  may  have  to,  and  including^^  the 
day  of  ,  19     ,  to  serve  the  complaint  herein  on  all  of  th< 

defendants. 

I  Authentication  as  in  Form  818,  p,  1173  of  this  volume.'] 

[Serve  copy  of  affidavit  with  the  order. y^ 


FORM  No.  1031. 

Affidavit  to  move  for  ezteniioii  of  time  to  answer  or  demur,  or  otherwiM 

move.7S 

[Title  of  court  and  cause.] 
[Venue.] 
T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  [an  attorney  and  counsellor  at  law,  and  has  been 
retained  to  defend  this  action  for]  the  defendant  herein,  and  re 
sides  in  the  city  of  [or  otherwise  state  his  relation  to  the 
cause], 

II.  That  plaintiff's  attorney  resides  in  the  city  of 

III.  That  the  [summons  and]  complaint  herein  was  [were] 
sen-ed  on  said  defendant  on  the  day  of  ,  19  . 
That  the  cause  of  action  is  [state  briefly]  and  the  relief  de 
manded  in  the  complaint  is  [state.]''^ 

TV.  That  no  extension  of  time  to  answer  or  demur,  or  to  move 
against  the  complaint,  has  been  granted  by  stipulation  or  order 
[except  that  the  defendant's  time  so  to  do  was  on  the  day  of 

,  19     ,  extended  by  stipulation  —  or,  by  order  of  Mr. 
Justice  J.  K. —  for  days  from  the  day  of  , 

19     ,  and  will  expire  on  the  day  of  next.*'*] 


to  make  an  order  in  the  action  (|  781), 
and  by  any  judge  of  the  court  in  any 
part  of  the  State  (§  772). 

A  Supreme  Court  justice  may  prop- 
erly grant  an  extension  in  a  County 
Court  action,  but  cannot  modify  it  at 
a  Special  Term  subseouently  held  by 
him.  See  Edwards  v.  Shreve,  83  App. 
Div.  165,  82  N.  Y.  Supp.  514. 

A  county  judge  of  the  county  where 
the  applicant's  attorney  resides  may 
grant  an  ew  parte  order  extending  the 
time  to  plead  in  a  Supreme  Court  ac- 
tion triable  in  New  York  county. 
Crandall,  etc.,  Co.  r.  Eddy,  etc.,  Co., 
S7  Misc.  745,  7«  N.  Y.  Supp.  476; 
aflTd,  78  App.  Div.  644. 


70  "  Until  "  includes  the  day  named. 
Barker  r.  Keith,  11  Minn.  65. 

71  Otherwise  order  may  be  disre- 
garded. Code  Civ.  Pro.,  S  782.  The 
omission  is,  however,  a  mere  irregu- 
larity, which  is  waived  by  not  return- 
ing the  order.  James  v.  Signell,  60 
App.  Div.  295,  69  N.  Y.  Supp.  1106. 

72  As  to  extension  pending  litiga- 
tion of  a  question  of  jurisdiction,  see 
Vol.  I,  p.  822.  As  to  enlargements  of 
time,  and  stays  generally,  see  Vol.  I, 
p.  412. 

73  Required  by  Court  Rule  No.  24. 
74N.  Y.  Gen.  Rule  No.  24. 
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revious  application  for  an  order  eirtending  the  de- 
j  herein  from  the  time  when  it  will  now  expire  has 
:cept  as  above  stated.  ]^*^ 

Supreme  Courf]  That  the  place  of  trial  designated 
nt  is  the  county  of  7  ^^  which  the  next  trial 

ited  to  be  held  on  the  day  of  ,  19     . 

leponent  \_or,  defendant's  attorney]  has  been  and 
to  prepare  and  serve  an  answer  or  demurrer  herein 
fainst  the  complaint,  if  a  motion  appear  advisable, 
le  now  remaining,  by  reason  of  the  following  facts : 
sity  for  extension,  as  thus:]  that  deponent  was  com- 
e  the  city  of  New  York,  in  which  he  resides,  on 
ediately  after  being  retained  by  defendant  herein, 
absent  for  two  weeks,  since  which  he  has  not  had 
iny  consideration  to  the  defense  in  this  cause,  and 
ys  further  time  is  necessary  therefor. 

3  add  oath  to  merits,''^  which,  when  made  hy  the 
as  follows :]  That  deponent  has  fully  and  fairly 
)  to  ,  his  counsel  in  this  action,  who  resides  at 

itreet,  in  ,  and  that  deponent  has  a  good 

il  defense  on  the  merits,  in  this  cause,  as  he  is  ad- 
said  counsel,  after  such  statement,  and  verily  be- 

affidavit  is  hy  the  attorney,  thu^:]  That  from  the 
the  case  in  the  action  made  to  deponent  by  the  de- 
tient  verily  believes  that  said  defendant  has  a  good 
al  defense  upon  the  merits,  to  the  cause  of  action 
e  complaint,  or  to  some  part  thereof. 
iffidavit  of  merits  has  already  been  filed,  thus:]  that 
icient  affidavit  of  merits  in  this  action  has  been  made 
and  was  filed  with  the  clerk  of  this  court  on  the 
,19  ;  that  a  copy  thereof  was  duly  served 
's  attorney  on  the  day  of  ,  19     . 

ISignature.l 
FORM  No.  1082. 
m  or  order  to  show  cause  to  enlarge  time  to  answer,  or 
demur,  etcTS 

m  No.  815  or  818,  substituting  for  the  italic  clause 
and  the  J],  that  the  time  of  the  defendant  Y.  Z., 

f  this  volume.  See  notes  to  Form   1604,  p.   1784, 

ion     is     improperly  post. 

ifidavit  of  merits  is  TSSee  notes  to  last  Form.     If  the 

7an  r.  Cunard  Steam-  time   has   expired   notice    should   be 

r.  Sudd.  1114.  given. 

lules  N08.  23  and  24.  In  other  cases  notice  is  not  neces- 
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to  answer  or  demur,  or  make  such  application  as  he  may  1 
advised,  be  extended  days  from  the  day  of 

FORM  No.  1033. 
Order  extending  time  to  plead,?*  etc 

[Entitle,  unless  indorsed  on  the  affidavit.^li 

On  the  annexed  affidavit  of  T.  Z.,  verified  on  the  day  < 

,  19  ,  [and  on  proof  of  due  service  of  notice  of  th 
application  on  plaintiff's  attorney]  it  is,  on  motion  of  M.  N 
attorney  for  the  defendant, 

Ordered,  1.  That  the  defendant  Y.  Z.  have  days  furth< 

time  from  the  day  of  ,®^  to  answer**  or  demur, 

or  make  such  application  as  he  may  be  advised®* —  continue  wit 
any  reservation,  or  condition,  as  thus:  without  prejudice  to  h 
right  to  omit  such  answer,  and  to  appeal  from  any  judgment  whic 
may  be  entered  on  the  demurrer  previously  interposed  herein - 
or,  on  condition  that  said  defendant  accept  short  notice  of  trii 
for  the  term  of  this  court]. 

2.  That  the  date  of  issue  herein,  in  case  an  answer  is  servec 
stand  as  of  [naming  a  date  20  days  after  service  of  complaint^' 

[Authentication  as  in  Form  818,  p.  1173  of  this  volume."] 
[Serve  copy  affidavit  with  copy  order.    Code  Civ.  Pro.,  §  782.]' 


sary  on  the  first  application  of  the 
kind,  except  to  extend  the  time  to 
move  against  the  complaint,  when  two 
dajs'  notice  is  required.  Court  Rule 
No.  22.  Notice  of  two  days  is  re- 
quired where  the  time  to  plead  has 
been  extended  by  stipulation  or  order 
for  twenty  days,  but  not  if  the  first 
extension  was  for  a  lesser  period. 
Court  Rule  No.  24;  Crandall,  etc., 
Co.  f.  Eddy  Co.,  37  Misc.  745,  76  N.  Y. 
Supp.  476;  aflTd,  78  App.  Div.  644. 
A  corporation  sued  upon  a  written  ob- 
ligation for  the  payment  of  money 
only  must  give  notice.  Code  Civ. 
Pro.,  fi  1778. 

T»By  necessary  implication  the  de- 
fendant's time  to  appear  is  similarly 
extended.  Littauer  v.  Stern,  177  N.  Y. 
233. 

so  Need  not  be  an  order  of  court 
unless  defendant  is  a  corporation  sued 
on  its  evidences  of  debt,  described  in 
N.  Y.  Code  Civ.  Pro.,  |  1778,  or  unless 
the  time  has  expired.     |  783. 

In  any  case,  a  court  order  may  be 
taken  if  preferred.  A  court  order 
should  be  entitled  as  in  Form  No.  820. 

81  **  The  time  to  answer  the  com- 
plaint is  hereby  extended  twenty 
days"  gives  defendant  such  number 


of  days  from  the  day  his  answi 
would  be  due,  not  from  the  date  of  tl 
extension.  Pattison  17.  O'Connor,  i 
Hun,  307. 

82 An  extension  to  "serve  and  fi 
|in  answer  herein"  was  held  to  pe 
mit  a  demurrer.  Steele  v.  Moss,  ( 
Wis.  496,  34  N.  W.  Rep.  237,  2  Ai 
St. -Rep.  766. 

88  Extension  of  time  to  answer  i: 
eludes  time  to  demur.  Bedell  r.  B 
dell,  2  Barb.  Ch.  99;  Brodhead 
Brodhead,  4  How.  Pr.  308,  3  Co< 
Rep.  8.  But  it  avoids  doubt  (s4 
Kelly  u.  Downing,  42  N.  Y.  71,  77 
to  specify  a  demurrer. 

84  Where  a  party  procures  a  stipi 
la t ion  or  order  extending  his  time  i 
answer  or  demur,  he  waives  all  obje< 
tions  to  the  form  of  the  complaii 
unless  the  right  to  make  a  motio 
relating  thereto  is  reserved  in  sue 
stipulation  or  order.  Post  v,  Bla 
ewitz,  13  App.  Div.  124, 43  N.  Y.  Sup] 
59;  Sheminn  v.  McCarthy,  90  Ap] 
Div.  642,  86  N.  Y.  Supp.  727;  Coui 
Rule  No.  22.  Such  extension  cann< 
be  obtained  ew  parte;  two  days'  notu 
of  motion  is  required.     Rule  No.  2! 

86  N.  Y.  Gen.  Rule  No.  24. 

86  See  note  71  to  Form  No.  1030. 
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FORM.  No.  1084. 
tipnUtiOB  eztending  time  to  plead,97 

stipulated  that  the  time  for  the  defendant  to 
ir  to  the  complaint  herein,  or  to  make  such  appli- 
7  be  advised^  is  hereby  extended  to  and  including*® 
,19     ;  ^  the  issue  to  date  as  if  no  extension 
d  lor,  to  remain  as  of  the  day  of  , 

)ther  extension  to  be  asked  or  obtained.*^ 

[Signatures  of  attorneys.] 

FORM.  Mo.  1035. 
U>]i4itioiui  attached  to  such  itipnUtioo 

it  [plaintiff]  to  have  the  same  amount  of  time  in 
T,  demur  to  or  move  against  the  complaint,  [to 
ed  complaint]  when  the  complaint  [answer]  has 
the  plaintiff  [defendant]  has  had  altogether  in 
he  complaint  [answer. ].'^ 


II.   SERVING   AND  RETURNING. 

FORM.  No.  1036. 

n  anawer  eerred  on  co-defendant  against  wliom  it  aiks 
reUef.as 

ttomey  for]  defendant  W.  X. :  •* 

lotice,  that  the  within  is  a  copy  of  the  answer  of 

Y.  Z.  in  this  action. 

[Signature  and  office  address  of]. 

Attorney  for  defendant  Y.  Z. 


bions  generally,  see 
Article  XXIII. 

bo  Form  No.   1033. 

II  to   strike  out  a 

iplaint.    Lackey  v. 

w.  Pr.  165. 
extended     twenty 

[ant  that  number  of 

date    the    answer 
Pattison  r.  O'Con- 

ides  the  day  named. 

11  Minn.  65. 

lude  an  amendment 


at  the  trial.  Hennequin  v.  Clews,  46 
Super.  Ct.  330. 

02  Enforced  in  Morris  v.  Press  Pub. 
Co.,  98  App.  Div.  143,  90  N.  Y.  Supp. 
673. 

«J  N.  Y.  Code  Civ.  Pro.,  |  621,  which 
merely  states  the  previous  practice  in 
equity  cases.  Section  1543  requires 
it  where  such  relief  is  sought  in  par- 
tition. 

M  Answer  must  be  served  at  least 
twenty  days  before  trial.  |  621.  A 
notice  of  trial  must  also  be  served. 
Balch  V.  Utica,  42  App.  Div.  667,  69 
N.  Y.  Supp.  616. 
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FORM.  No.  1087. 

Order  for  trUl,  to  prevent  tninmAry  judgment  againit  corporation  in  acl 
for  damages  for  non-payment  of  note  or  other  eridence  of  debt^ 

[Title  of  court  and  action.] 

Upon  the  complaint  herein,  and  upon  the  annexed  answer  [ 
demurrer]  of  the  defendant  corporation  [and  the  affidavit 
Z.  T.,  verified  the  day  of  19     ]>  w^d  upon  mot 

of  said  Z.  T.,  attorney  for  said  defendant, 

Ordered,  that  the  issues  presented  by  said  pleadings  be  tri 

[Date.'j  [Signature  of  judge  with  initials  of  title.'] 

[Serve  with  the  pleading,  and  mention  service  of  order  in  \ 
notice  for  service  indorsed  thereon.^"] 

FORM.  No.  1088. 
Notice  indorted  on  pleading  returned.!^ 

The  within  [name  of  pleading']  is  hereby  returned  to  you  : 
the  reason  [stating  it  clearly  and  accurately,  as  thus:]  that  it 
without  verification  [or,  that  the  verification  is  defective  in  tl 
it  does  not  state  —  specifying  defect]  as  required  by  law,  a 
therefore  plaintiff  elects  to  treat  it  as  a  nullity. 

[Date.]  [Signature  and  office  address  of], 

[Address],  To  ,  Attorney  for   [plaintiff.] 

Attorney  for  [defendant]. 


05  N.  Y.  Code  Civ.  Pro.,  fi  1778. 
This  is  a  judge's  order.  Serve  with 
the  answer  or  demurrer.  The  order 
is  not  necessary  in  an  action  on  a 
contingent  obligation  such  as  the  lia- 
bility of  a  corporation  as  an  indorscr 
( Shorer  v.  Times  Printing  &  Pub.  Co., 
119  N.  Y.  483)  or  upon  an  insurance 
policv.  Mornn  v.  L.  I.  City  Ins.  Co., 
101  N.  Y.  439,  5  N.  E.  Rep.  80.  Not 
necessary  when  plaintiff  is  obliged  to 
prove,  independent  of  the  instrument, 
a  mistake  in  the  date  in  order  to  es- 
tablish the  default.  Tautphoeus  r. 
Harbor,  etc.,  Co.,  96  App.  Div.  23,  88 
N.  Y.  Supp.  709.  It  IS  as  necessary 
in  case  of  the  municipal  corporation 
as  any  other  (Moran  r.  L.  I.  City 
Ins.  Co.,  supra),  and  irrespective  of 
whether  an  extension  of  time  has 
been  asked.  Hutson  v.  Morrisania 
Steamboat  Co.,  12  Abb.  N.  C.  278. 
It  is  not  necessary  on  an  answer  to 
the  amended  complaint.  Barr  v. 
Kuntz  Co.,  18  id.  476. 

Apply  for  ew  parte,  and  may,  if  de- 


sired,  submit   an   affidavit   that 
answer  or   demurrer  annexed   is 
tended  to  be  served,  adding  an  oi 
to  merits    (see  Form  No.   1031), 
wnich  may  be  added  any  particul 
deemed  useful  to  satisfy  the  judi( 
dircretion  that  the  corporation  ha 
substantial  defense  on  the  merits, 
the  pleadings  are  unverified,  or  do 
contain  an  allegation  that  defend 
is  a  corporation,  that  fact  had  bel 
also  be  alleged. 

Add  that  no  previous  applicati 
etc.,  has  been  made.  See  p.  1172 
this  volume. 

M  Plaintiff  is  obliged  to  return 
pleading  in  order  to  avail  himself 
the  section.  Tautphoeus  v,  Harl 
etc.,  Co.,  96  App.  Div.  23,  88  N. 
Supp.  709,  overruling  Watertown  ^ 
Bank  v.  West.  Water  Works  Co., 
Misc.  683,  44  N.  Y.  Supp.  1101. 

wr  See  Vol.  I,  p.  404.  and  Ostran 
r.  Conkey,  20  Hun,  421.     For  no^ 
of   paper    re-served    after    being 
turned,  see  Vol.  I,  p.  411. 
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ra.    FILING. 
FORM.  No.  1039. 
lldaTit  to  move  to  compel  filing  of  plo«4iagi.96 
rt  and  action.'] 

Lg  duly  sworn,  says  that  he  is  the  attorney  for  the 
that  the  summons  and  complaint  [and  reply]  herein 
rved  more  than  ten  days  since ;  ^  that  the  place  of 
i  the  county  of  ;  that  said  summons  and  com- 

eply]  have  not  been  filed  in  said  county,  as  appears 
d  certificate  of  the  clerk  thereof.^ 

[Signature.] 

FORM.  No.  1040. 

Certificate  that  pleadings  are  not  filed.2 

rt  and  action.] 

lerk  of  the  county  of  ,  do  hereby  certify  that 

]  complaint  [or,  answer  —  or,  reply]  in  the  above- 
I  has  been  filed  in  my  office. 

[Signature.] 

FORM.  No.  1041. 
that  pleadings,  etc,  be  filed  or  deemed  ahandoned.8 
H  and  action.] 

ig  to  my  satisfaction  that  [the  complaint]  in  this 
t  been  filed; 

:hat  the  plaintiff  file  the  same  with  the  clerk  of  the 
,  within  days  after  service  of  a  copy  of 


Civ.  Pro.,  f  824. 
ppear  that  the  papers 
been  served.  Toomey 
Y.  Leg.  Obs.  66;  Lit- 
1,  4  How.  Pr.  306,  2 
B.  P.,  N.  Y.  Code  Civ. 

on  is  eop  parte,  add 
a  Form  No.  817,  p. 
lume. 

party  desires  to  take 
»rder  he  should  before 
lotice  to  the  adverse 

him  to  file,  and  that 
>f  that  the  application 

which  case  costs  may 


be  granted  on  the  ew  parte  motion. 
For  a  form  of  notice  for  this  purpose, 
see  Langbein  v.  Gross,  14  Abb.  Pr. 
(N.  S.)  412. 

2  The  aid  of  the  statute  giving  a 
clerk  power  to  make  such  a  certifi- 
cate (N.  Y.  Code  Civ.  Pro.,  fi  961)  is 
not  necessary  for  this  purpose.  See 
Vol.  I,  p.  41. 

8  No  notice  of  this  motion  is  re- 
quired (N.  Y.  Code  Civ.  Pro.,  §  824) ; 
and  the  adverse  party  need  not  give 
notice  that  he  has  obeyed  the  order. 
Douoy  V,  Hoyt,  1  Code  Rep.  (N.  S.) 
286. 
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this  order ;  or  in  default  thereof ,  that  said  [complaint]  be  deexne< 
abandoned. 
[Date.] 

^Signature  of  judge,  with  initials  of  official  title.1 

IV.   OPENING  DEFAULT. 

FORlf.  No.  1042. 

Kotice  of  motioiiy  or  order  to  show  canae,  upon  application  to  open  def aul 

and  aerre  complaint^ 

[As  in  Form  818,  p.  1171,  or  Form  818,  p.  1173  of  this  volunn 
stating  as  the  relief  sought:']  opening  the  default  of  the  plaintii 
in  serving  his  complaint  herein,  and  granting  plaintiff  permissio] 
to  serve  the  same,  and  for  such  other  and  further  relief  as  may  b 
just." 


«  For  forms  upon  defendant's  appli- 
cation to  open  judgment,  and  for 
leave  to  serve  answer,  see  Chapter 
XIV,  Article  X,  Vacatino  and  Open- 
n?o  Judgment. 

B  In  Smith  o.  Gourand,  73  Hun,  343, 
27  N.  Y.  Supp.  717,  the  court  affirmed 


an  order  compelling  defendant's  attoi 
ney  to  accept  service  of  the  complaint 
although  the  plaintiff  was  in  aefaul 
and  tM  motion  should  properly  hav 
been  framed  to  open  the  default  an 
to  obtain  permission  to  serve  the  cone 
plaint. 


1 1  ^ 

I 


LDINOS. V.    AMENDING   OWN   PLEADING. 


1371) 


ARTICLE  V. 
Amending  One's  Own  Pleading. 


(1045)  Order  striking  out  amended 

pleading. 

U.  Lkavk  to  amend. 

(1046)  Notice  of  motion  for  leave  to 

amend  a  pleadins. 

(1047)  Order     granting    leave     to 

amend  a  pleading. 
( 1049 )   Motion  to  strike  out  amended 
pleading  as  unauthorized. 


raw  or  amend. 

hen  leave  necessary. 
m  motion. 

BCt. 

e. 

ITS  OP  C0UB8S. 

pleading. 
'  amended  pleading. 

withdraw  or  amend.'}  —  The  right  to  amend  a 
the  pleading  has  been  served  in  advance  of  the 
nd  the  amendment  is  made  before  the  expiration 
ists  upon  the  right  to  withdraw  a  pleading, 
amend  after  the  time  for  serving  has  expired  is 
y.  By  the  New  York  statute,®  "  within  twenty 
lading,  or  the  answer,  demurrer  or  reply  thereto,  is 
ly  time  before  the  period  for  answering  it  expires, 
iy  be  once  amended  by  the  party ,^  of  course,  with- 
ivithout  prejudice  to  the  proceedings  already  had,'^ 
Dwer  of  the  court  to  strike  out  an  amendment  made 
ereby  the  adverse  party  will  lose  the  benefit  of  a 

ling  pleading  is  served  by  mail,  the  time  within 
1  as  of  course  is  doubled.* 

mt  of  the  complaint  which  requires  the  summons 
ided  —  as  for  instance,  in  respect  to  the  names  of 
the  place  of  triaP^  —  requires  leave  of  court.  A 
jmplaint  also  requires  leave  of  court.^^ 


7.  Pro.,  i  642. 

\  not  include  the  withdrawal  of  a  demurrer  and  substitution 
le  withdrawal  of  an  answer  and  substitution  of  a  demurrer. 
Ids,  123  N.  Y.  138,  26  Abb.  N.  C.  392,  19  Civ.  Pro.  Rep.  161. 
f,  Sav.  Soc.,  41  App.  Div.  410,  68  N.  Y.  Supp.  822,  29  Civ. 

,  f  798.  The  rule  is  the  same  although  the  party  makin;^^ 
BO  served  the  preceding  pleading.  Schlesinger  v.  Borough 
V.  121,  98  N.  Y.  Supp.  136. 

Georger,  18  Abb.  N.  C.  199,  and  note. 

„  ft  544.      See,  as  to  difference  between  an  amended  and  a 

>laint.     Horowitz  v,  Goodman,  112  App.  Div.  13,  98  N.  Y. 
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2.  Power  of  cowrt.^  — The  power  to  allow  an  amendment  is 
inherent  in  the  court^^  (but  not  in  a  judge) ,  for  within  the  limits 
of  its  jurisdiction  it  may  allow  the  parties  to  mould  their  plead 
ings  so  as  to  present  the  controversy  to  be  tried;  and  the  powei 
is  expressly  recognized  by  the  statute.^* 

By  granting  leave  to  amend,  the  court  does  not  part  with  theii 
power  over  the  pleading;  and  before  final  judgment  may,  evei 
after  amendment  made,  pursuant  to  leave,  modify  the  leave  so  a: 
to  restrict  the  effect  of  the  amendment. 

3.  The  practice  when  leave  necessary,']  —  Upon  application  tc 
the  court  for  leave  to  amend  before  trial,^*  or  to  make  a  supple 
mental  complaint,  answer  or  reply,^®  setting  up  matter  occul-rinj 
pending  the  action,  move  on  notice,  and  on  affidavit,  with  the 
proposed  pleading,  duly  verified,  annexed.*^  Leave  being  granted 
the  order  is  to  be  entered  or  the  motion  papers  filed;  and  the 
amended  pleading  is  to  be  served  with  a  copy  of  the  order.  ^® 

4.  Aflidavit  upon  motion.']  — A  party  will  not  ordinarily  be 
j)ermitted  to  amend  so  as  to  allege  facts  known  to  him  when  the 
original  pleading  was  interposed ;  it  is  necessary,  therefore,  thai 
the  party's  affidavit  be  presented,  negativing  prior  knowledge  oi 
such  facts,  or  satisfactorily  excusing  the  failure  or  neglect  to  in 
elude  them  in  the  original  pleading.^*  The  rule  seems  to  be  re 
laxed  when  the  omission  relates  to  the  service  of  a  notice  requirec 
by  law.** 

13 Knott  r.  Taylor  (N.  C,  1887),  9  S.  W.  Rep.  680.  But  where  an  appeal  i: 
taken  from  a  Justice's  Court  to  the  Ck)unty  Court,  the  statute  ( Code  Civ.  Pro. 
f  2057)  does  not  permit  an  amendment  of  the  issues  as  raised  in  the  lowei 
court.     Moisen  v.  Burr,  102  App.  Div.  248,  92  N.  Y.  Supp.  435. 

14  N.  Y.  Code  Civ.  Pro.,  f  723.  "  The  power  of  the  Supreme  Court  to  gran 
an  amendment  is  most  plenary.  It  may  permit  a  plaintiff  by  an  amendmen 
of  a  pleading  to  bring  in  additional  claims  which  at  the  time  would  be  barrec 
bv  the  statute  of  limitations  if  a  new  action  was  then  brought  on  them.' 
CuLLEW,  Ch.  J.,  in  Foster  r.  Central  Nat.  Bank,  183  N.  Y.  385. 

ifiN.  Y.  Code  Civ.  Pro.,  §  723. 

16  Id.,  §  544. 

w  Stern  v.  Kjiapp,  8  N.  Y.  Civ.  Pro.  Rep.  54,  62  Super.  Ct.  14. 

18  Abrahams  v.  Finkelstein,  49  Misc.  448.  Amendments  after  judgment  ar< 
usually  made  differently.  The  mode  of  amending  to  bring  in  new  parties  ha: 
already  been  stated  in  Vol.  I,  p.  711. 

w  Pratt,  etc.,  Co.  r.  Tailer,  99  App.  Div.  236,  90  N.  Y.  Supp.  1023.  Th< 
attorney's  affidavit  will  not  be  accepted  in  lieu  of  the  party's,  without  ezcusf 
shown.  Mut.  Loan  Assoc,  r.  Lesser,  81  App.  Div.  138,  80  N.  Y.  Supp.  1112: 
Tompkins  r.  Central  Nat.  Bank,  71  App.  Div.  330,  75  N.  Y.  Supp.  1099;  Ryai 
V.  Duffy,  54  App.  Div.  199,  66  N.  Y.  Supp.  649.  Client's  absence  trom  citj 
insufficient  excuse  when  amendment  relates  to  merits.  Rodger?  v^  Clement 
54  App.  Div.  192,  66  N.  Y.  Supp.  593;  Abom  v,  Waite,  30  Misc.  317,  63  N.  Y 
Supp.  399. 

20  Bedell  r.  New  York,  99  Apn.  Div.  128,  90  N.  Y.  Supp.  936;  Miller  v,  Eri< 
R.  R.  Co.,  109  App.  Div.  612,  90  N.  Y.  Supp.  244. 
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adment  is  sought  to  obviate  a  ruling  upon  a  question 

llowance  of  the  amendment  is  usually  a  matter  of 

the  terms  should  usually  include  payment  of  costs 

mistake  or  neglect  is  that  of  the  attorney,  his  affi- 
»t  that  of  the  client,  must  be  submitted.^ 
Id  be  alleged  excusing  apparent  laches  in  moving.^ 
ection  to  the  moving  papers  that  the  affidavit  does  not 
truth  of  the  facts  desired  to  be  added  to  the  allega- 
leading,  and  that  in  the  proposed  amended  pleading 
s  are  based  on  information  and  belief.^ 

and  effect.']  —  The  amended  pleading  must  be  served 
original  pleading  in  the  cause ;  if  the  complaint  is 
must  be  served  upon  all  the  defendants,  including 
iilt.*^  After  amendment  the  original  pleading  is  no 
lificance  as  a  pleading,^  but  it  is  competent  evidence 
1.^  The  amended  pleading  relates  back  to  the  com- 
f  the  action.^ 

rr  service.]  — The  time  during  which  an  amended 
be  served  as  of  course  is  either  (1)  within  twenty 
bas  been  served,  or  (2)  within  twenty  days  after  the 
irrer  or  reply  thereto  has  been  served.*^  When  a 
rved  by  mail,  the  time  to  serve  a  responsive  pleading 
id,  as  well,  the  time  within  which  the  prior  pleading 
e  party  may  be  amended;*^  and  the  party  choosing 
lail  has  been  held  to  gain  for  himself  double  time  to 


I  V,  Empire  St.  Realty  Co.,  112  App.  Div.  69,  08  N.  Y.  Supp. 

Hastings  Pavement  Co.,  109  App.  Div.  514,  96  N.  Y.  Supp.  313. 

na  Ins.  Co.,  88  App.  Div.  518,  85  N.  Y.  Supp.  164. 

ink  V.  Underwood,  15  App.  Div.  626,  44  N.  Y.  Supp.  121. 

eeks,  79  App.  Div.  49,  79  N.  Y.  Supp.  718. 

rbompson,  80  App.  Div.  503,  81  N.  Y.  Supp.  122;  Palmer  r. 

pp.  Div.  139,  66  N.  Y.  Supp.  637. 

ollak,  85  App.  Div.  577,  83  N.  Y.  Supp.  287;  Penniman  r. 

133  N.  Y.  442. 

ce  Champlain,  etc.,  Co.  v,  Hurd,  44  Hun,  17. 
law,  79  Hun,  56,  29  N.  Y.  Supp.  644. 

Civ.  Pro.,  I  542. 
Buff.,  etc.,  R.  R.  Co.,  41  Misc.  557,  85  N.  Y.  Supp.  114. 

V,  Borough  Bank,  112  App.  Div.   121,  98  N.  Y.   Supp.   136. 

r.  Gillies,  19  Civ.  Pro.  Rep.  40;  Armstrong  v,  Phillips,  60 

Y.  Supp.  582,  20  Civ.  Pro.  Rep.  399. 
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I.   AMENDMENTS  OF  COURSE. 

FORM.  No.  1048. 

Amended  pleAdiiig.3S 

ITitle  of  court  and  action.'] 

The  plaintiff  [defendant]  by  this  his  amended  complaint  [a 
ewer]  alleges: 

[Set  forth  cause  of  action  or  defenses,  as  in  an  original  plea 
ing^  and  if  an  amended  complaint  serve  on  all  the  defendan 
whether  in  default  or  not.^ 

FORM.  No.  1044. 
Notice  of  amended  pleading. 
\_To  be  indorsed  on  pleading.'] 

Please  take  notice,  that  the  within  is  a  copy  of  the  amende 
complaint  \_or,  answer  —  or,  reply]  in  this  action. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [amending  party']. 
lAddress]  To  , 

Attorney  for  [adverse  party]. 


83  Under  the  Code  it  is  the  practice 
where  a  party  amends  his  pleading, 
either  of  course  or  after  obtaining 
consent  or  leave,  to  serve  a  new  plead- 
ing; and  it  supersedes  the  original. 
It  is  the  practice,  too,  to  designate  it 
on  its  face  as  an  amended  complaint 
or  answer,  as  the  case  may  be ;  though 
it  has  been  held  that  the  omiflAion  so 
to  designate  it  does  not  render  it  void. 
Hurley  v.  Second  Bldg.  Assoc.,  15 
Abb.  Pr.  206,  note. 

34  An  amendment  must  be  substan- 
tial.  not  merelv  verbal.  Snyder  r. 
White.  6  How.  Pr.  321 ;  Epley  v,  Ely, 
68  Iowa,  70,  25  N.  W.  Rep.  934.  Add- 
ing a  verification  to  a  complaint  is 
held  not  an  amendment  allowable  of 
course.  George  r.  McAvoy,  6  How. 
Pr.  200.  But  a  bill  of  particulars 
may  be  amended  as  a  part  of  the 
^leading.  Melvin  v.  Wood,  3  Abb. 
Ct.  of  App.  Dec.  272.  Amendment 
may  add  a  new  cause  of  action.  Ma- 
son r.  Whitely,  4  Duer,  611,  1  Abb. 
Pr.  86;  Brown  v.  Leigh,  49  N.  Y.  78, 
12  Abb.  Pr.  (N.  S.)  193;  Deyo  r. 
Moras.  144  N.  Y.  216;  Foster  r.  Cen- 
tral Nat.  Bank,  183  N.  Y.  383.  Or 
strike  out  a  cause  of  action.  Watson 
V,  Rushmore,  15  Abo.  Pr.  51.  An 
amended  pleading  cannot  set  up  mat- 
ter whicn  occurp^  after  suit  brought. 
Supplemental  pleading  is  the  proper 


remedy.     Anthony  r.   Day,   5    N.    ' 
Wkly.  Dig.  240;   Hornfager  r.  Hor 
fager,   6   How.   Pr.    13;    Lampson 
McQueen,  15  id.  345. 

If  the  amendment  requires  chan^ 
of  parties,  or  place  of  trial,  it  will  n< 
be  effectual  without  amendment  < 
the  summons,  for  which  leave  of  coui 
niUHt  be  asked.  See  Vol.  I,  p.  71 
etc..  and  18  Abb.  N.  C.  201. 

As  to  mode  of  making  slight  c 
clerionl  amendments,  see  Vol.  I.  p.  2( 

M  Merrill  r.  Thompson,  80  Api 
Div.  503,  81  N.  Y.  Supp.  122;  Datth 
baum  V.  Tannenbaum,  51  App.  Di^ 
567,  64  N.  Y.  Supp.  824;  Palmer  i 
Salisbury,  38  App.  Div.  139,  56  N.  1 
Supp.  637.  It  may  not  be  necessar 
to  serve  defendants  clearly  not  ai 
fected  by  the  amendment  (see  Wei 
V.  Martin,  24  Hun,  645),  but  it  is  ui 
doubtedly  the  better  practice  to  do  s( 

There  is  a  dictum  in  Durham  f 
Chapin,  13  App.  Div.  94,  43  N.  \ 
Supp.  342,  that  unless  the  defendan 
has  appeared  by  attorney,  an  amende 
complaint  may  only  be  served  by  leav 
of  court.  Service  upon  the  defendan 
personally,  within  the  time  limited 
by  section  542,  has  the  sanction  o 
common  practice,  and  is  believed  t 
be  proper,  where  defendant  has  no 
appeared. 
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FORM  No.  1044a. 
ipulation  obviating  aervice  of  responsive  pleading. 
rt  and  caiLse.'] 

y  stipulated  that  the  answer  to  the  original  complaint 
and  as  the  answer  to  the  amended  complaint  herein.^* 
ISignatures  of  attorneys.'] 

FORlf.  Ifo.  1045. 
Order  atrildng  out  amended  pleading.37 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 

parties.] 
I  the  [pleadings]  heretofore  served  herein,  and  on 
iling  the  affidavit  of  A.  T.,  verified  the  day  of 

)  ,  by  which  it  appears  satisfactorily  to  the  court 
ided  answer  [or,  demurrer  —  or,  reply],  heretofore 

by  [name  of  party]  was  put  in  for  the  purpose  of 
at  the  [name  of  adverse  party]  will  thereby  lose  the 
term  for  which  this  cause  has  been  [or,  may  be, 
yr,  by  which  it  appears  satisfactorily  to  the  court 
ndment  heretofore  made  in  the  answer  filed  herein 
;hout  authority  of  law]  ; 

[>of  of  due  service  of  notice  of  this  motion  upon  the 
;he  [defendant],  and  after  hearing  A.  T.,  of  counsel 
itiff],  and  Z.  T.  [or,  no  one  appearing]  for  the  [de- 
opposition;  and  on  motion  of  A.  T.,  attorney  for 

1.  That  said  amended   [name  of  pleading]  be  and 

ereby  stricken  out. 

plaintiff]  have  dollars  costs  of  this  motion,  to 

defendant's  attorney  personally].'® 

fnaiure  of  judge  by  initials  of  name  and  title.] 


a  stipulation  defend- 
it  to  serve  an  answer 
complaint,  if  he  de- 
Lilianthal  v.  Levy,  4 
8  N.  Y.  Supp.  936. 
>.  20. 

>ear  that  the  plaintiff 
lefit  of  a  term(Muglia 
b.,  07  App.  Div.  532, 
216),  and  the  motion 
lust  be  denied  if  de- 


fendant offers  to  stipulate  to  try  the 
case  at  the  first  term.  Harney  v. 
Prov.  Sav.  Soc.,  41  App.  Div.  410,  58 
N.  Y.  Supp.  822,  29  Civ.  Pro.  Rep. 
315. 

89  See  Vol.  I,  p.  235,  and  Form  No. 
101.  See  Ostrander  v.  Conkey,  20 
Hun,  421 ;  Frank  r.  Bush,  2  Civ.  Pro. 
Rep.  250;  Allen  v,  Compton,  8  How. 
Pr.  261. 
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FORM.  No.  1046. 
Notice  of  motion  for  leave  to  aaiend  a  plui^ngA^ 

{^As  in  Form  815,  p.  1171,  of  this  volume,  omitting  the  mat 
"between  the  f  and  t,  and  if  a  formal  amendment  substituting  / 
the  italic  maiter  between  the  t  and  %  as  follows:']  that  the  pla 
tifif  have  leave  to  amend  his  [suininons**  and]  complaint  [or,  1 
reply]  herein  \^or,  that  the  defendant  have  leave  to  amend  1 
answer  —  or,  his  demurrer  herein].  [Here  indicate  the  amen 
ment,  as  thus:  by  substituting  in  the  complaint  in  place  of  t 
paragraph  numbered  "five,"**  the  following  words  —  etc.]. 

[Or,  if  a  substantial  amendment  of  theory  of  action  or  defem 
or  of  the  facts  alleged,  move  on  proposed  amended  pleading,  (i\ 
substitute:  that  the  —  plaintiff  —  have  leave  to  serve  the  pi 
posed**  amended  complaint  —  or    other   pleading  —  a    copy 
which  is  herewith  served  upon  you.] 


40  The  court  has  no  power  to  allow 
an  amendment  of  a  pleading,  unless 
the  original  pleading  is  before  it,  and 
the  necessity  for  an  amendment  is 
shown.  Jenkins  v,  Warren,  25  App. 
Div.  669,  50  N.  Y.  Supp.  957. 

41  As  to  whether  all  the  defendants 
must,  in  every  case,  have  notice  of  a 
plaintiff's  application  to  amend,  com- 
pare Fassett  v.  Tallmadffe,  15  Abb. 
Pr.  205;  People  r.  Woods,  2  Sandf. 
652,  and  Vol.  I,  pp.  87,  88;  Weil  t?. 
Martin,  24  Hun,  646,  1  Civ.  Pro.  Rep. 
133. 

The  moving  party  should  show,  by 
affidavit,  an  excise  for  the  defect 
which  he  seeks  leave  to  remedy.  Har- 
rington V,  Slade,  M  Barb.  161.  If  the 
amendment  will  raise  a  new  issue,  he 
should  show  that  he  was  not  aware 
of  the  facts  at  the  time  of  pleading, 
and  excuse  laches  in  his  application. 
Cocks  V.  Radford,  13  Abb.  Pr.  207; 
s.  p.,  Cross  r.  Morgan,  6  Fed.  Rep. 
241. 

A  general  allegation  of  the  attornev 
that  he  deems  an  amendment  ad- 
visable, is  not  sufficient.  Bewley  r. 
Equitable  L.  Ins.  Co.,  10  Wkly.  Dig. 
191. 

The  court  have  power  to  allow 
an  amendment  even  increasing  the 
amoimt  claimed.  Reed  &.  Mayor,  etc., 
of  New  York,  97  N.  Y.  620,  afTg  31 
Hun,  311. 


But  should  not  generally  allow 
amendment   substituting  a   new  a 
different  cause  of  action.     Shields 
Barrow,  17  How.  (U.  S.)  130.     Co 
pare  Eighmie  r.  Taylor,  39  Hun,  Si 

The   court   may    refuse    leave, 
affidavits  that  the   proposed   amez 
ment  is  false   (Muller  v.  Muller, 
Wkly.  Dig.  287),  but  will  not  usual 
do  so  unless  the  evidence  be  sufficie 
to  strike  out   a   pleading  as  shai 
Hughes  V.  Heath,  9  Abb.  Pr.  (N.  £ 
275;    Richardson    t;.    Chynoweth, 
Wis.  656. 

42  As   to  amending   summons,   a 
Vol.   I,  p.   711,   etc.;    Heckemann 
Young,  18  Abb.  N.  C.  196. 

The  summons  is  amendable  und 
the  general  prayer  for  relief,  if  t) 
motion  is  opposed.      Walkenshaw 
Perael,  7  Robt.  606.  32  How.  Pr.  31 

43  Do  not  amend  by  reference 
folios.  See  Vol.  I,  p.  63;  Sprague 
Pritchard,  6  West.  Rep.  888. 

44  The  particulars  in  which  tl 
amendment  is  desired  should  be  spec 
fled  in  the  notice  of  motion.  Bark< 
V.  Walbridge,  14  Minn.  469;  Casl 
man  v,  Anderson,  26  Mo.  67. 

It  has  not  always  been  held  nece 
sary  to  submit  the  proposed  amenV 
ment,  in  final  form,  for  in  a  prop< 
case,  the  court  may  authorize  tl 
party  to  amend  as  he  shall  be  advi8e< 
Renwick  «.  Wilson,  6  Johns.  Ch.  8! 
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FORM.  No.  1047. 
Mer  srantiiig  leave  to  amend  a  pleadiiig.46 

:ourt  order)  and  recitals,  as  in  Form  820,  pp.  1174 
lis  volume.^ 

hat  the  plaintiff  have  leave  to  *  serve  an  amended 
ein,  and  that  the  proposed  complaint  served  with 
Eipers  herein  stand  as  the  amended  complaint  in 
L  payment  of  dollars  costs  to  the  defendant 

ent  of  costs  to  date  of  the  amendment]  and  that 
re  twenty  days*^  to  plead  to  said  amended  com- 
irvioe  of  a  copy  of  this  order  and  payment  of  said 

proposed  pleading  was  served  with  motion  papers: 
I]  have  leave  to  serve  an  amended  [complaint]  on 
day  of  >  19     J  hut  the  amendment  of 

plaint  under  this  order  shall  be  restricted  to  Instate 
idding  provisions  therein  showing  the  appointment 
f  as  committee  of  the  person  and  estate  of  M.  N.]*^ 
>rmal  error^  is  amended,  may  say:  amend  his  com- 
in  this  action,  by  inserting  —  or,  canceling  —  the 


Aland,  62  How.  Pr. 
.  Malone,  13  Rich.  L. 
)ut  if  the  complaint 
tarticularly  if  a  pro- 
has  been  granted 
b  of  it,  the  proposed 
the  amended  plead- 
abmitted,  duly  veri- 
Dow  the  settled  prac- 
of  all  motions  for 
>stantial  amendment. 
,  p.  1380.  Lynde  r. 
?r.  350,  1  Code  Rep. 
ipp,  8  Civ.  Pro.  Rep. 

be  case  of  Marquisee 
Bow.  Pr.  399,  a  de- 
answer  has  been 
frivolous,  and  who 
put  in  a  new  one, 
^,  and  offer  it  to  the 
eys;  and  if  they  de- 
^,  he  must  then  move 

D  an  amended  plead- 
nied  if  it  is  clearly 
le  proposed  pleading 
Seaman  v.  Clarke,  60 
9  N.  Y.  Supp.  1002; 
61  Wis.  31;  Pracht 
Y.  Super.   Ct.  508. 


But  the  granting  of  leave  does  not 
constitute  an  adjudication  upon  the 
materiality  of  evidence  to  be  offered 
thereunder.  Michigan  Steamship  Co. 
V,  Am.  Bonding  Co.,  109  App.  Div.  55. 
Nor  does  it  necessarily  sanction  the 
new  pleading,  in  substance  or  form, 
but  leaves  it  obnoxious  to  such  legal 
objections  as  may  subsequently  be 
taken  against  it.  Thilemann  f>.  Mayor, 
71  App.  Div.  695,  76  N.  Y.  Supp.  132; 
Paddock  e,  Bamett,  88  Hun,  381,  34 
N.  Y.  Supp.  834;  Ward  r.  Barber,  1 
E.  D.  Smith,  423. 

45  An  order  is  irregular  which  gives 
permission  to  amend  in  any  way  de- 
sired. Wood  V,  McGuire,  26  Misc. 
200.  55  N.  Y.  Supp.  746;  Gaylord  v. 
Beardsley,  46  N.  Y.  St.  Rep.  523,  19 
N.  Y.  Supp.  548;  New  v.  Bland,  62 
How.  Pr.   185. 

4«The  court  has  no  power  to  cut 
down  defendant's  time  to  answer, 
when    permitting   an    amended    com- 

Slaint  to  be  served.     Hayes  r.  Kerr, 
9  App.  Div.  529,  57  N.  Y.  Supp.  323. 
«From   Callahan   v.   N.   Y.    C.    k 
H.  R.  R.,  99  App.  Div.  50,  90  N.  Y. 
Supp.  657. 

481x1  case  of  mere  formal  errors, 
such  an  order,  allowing  the  original 
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word  — designating  the  error  —  after  the  word 

in  the  paragraph  numbered  .] 

[Or  if  amendment  is  as  to  parties,  see  Volume  I,  pp.  724,  7 
and  as  to  any  original  defendant,  provide  for  service  of  amenc 
complaint  upon  Aim.]** 

[//  the  case  is  at  issue  and  on  the  calendar,  the  court  has  pot 
to  make  a  further  direction  as  follows: 

It  is  fubtheb  obdebed,  that  this  cause,  which  is  on  the  gene 
calendar  of  issues  of  fact,  retain  the  place  upon  such  csJenc 
which  it  occupied  before  this  amendment  was  allowed,  and  tJ 
the  proceedings  had  upon  the  amended  pleadings  shall  not  aff 
the  place  of  this  case  upon  such  calendar,  or  render  necessi 
the  notice  of  a  new  trial. 

FORM.  No.  1048. 
Motion  to  strike  oat  aaieiided  pleading  as  anaQthorised.5i 

[As  in  Form  815,  p.  1171,  of  this  volume,  stating  motion  ihw 
for  an  order  striking  out  the  amended  [complaint]  on  the  grou 
that  it  does  not  comply  with  the  provisions  of  the  order  of  f] 
court,  entered  on  the  day  of  ,  19     ,  permitti 

pbintiflF  to  serve  the  amended  complaint,  in  that  [state  wherein 
is  not  in  accordance  with  leave  given.'] 


on  file  to  be  amended,  is  proper.  (De 
Caters  r.  De  Chaumont,  3  Paige,  178 ; 
Jackson  r.  Belknap,  7  Johns.  300; 
Fitzpatrick  v.  Gebhart,  7  Kans.  35) ; 
and  service  of  a  certified  copy  of  the 
order,  without  a  new  copy  of  the 
original,  is  enough. 

But  where  the  amendment  is  sub- 
stantial —  e  g.f  striking  out  or  adding 
an  allegation  —  it  should  not  be  done 
by  mutilating  or  altering  the  files. 
The  party  amending  should  either  file 
a  new  pleading,  or  file  a  statement  of 
the  amendment,  and  designate  by 
reference  where  the  new  matter  is  to 
be  inserted,  or  what  is  to  be  consid- 
ered as  stricken  out.  Stimpson  r. 
Daniels,    10  Ohio  St.   620;    Luce   v. 


Graham,  4  Johns.  Ch.  170.    The  us 
practice  is  to  serve  a  new  pleadi 

40  Dattelbaum    v.    Tannebaum, 
App.  Div.  567,  64  N.  Y.  Supp.  824 

80  This  power  was  conferrea  in  1 
by  an  amendment  to  Code  Civ.  P 
f  723,  superseding  decision  in  Zie| 
17.  Trenkman,  31  App.  Div^  305, 
N.  Y.  Supp.  613. 

SI  Where  the  amended  pleading 
served  is  not  in  accordance  with 
leave  given,  the  remedy  is  not  to 
turn  the  pleading  but  by  motion 
strike  it  out  as  not  conoplying  w 
the  order  of  the  court  Kobertaor 
Rockland  Cemetery  Imp.  Co.,  54  A 
Div.  101,  66  N.  Y.  Supp.  632. 
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ARTICLE    VI. 

Demurring. 

Bt  of  Forms,  with  authorities,  will  be  found  in  the  second 
^8  FoBMS  OF  Pleadiko  (edition  of  1898),  and  they  are,  there- 
eated.] 


ARTICLE   VIL 


Severing  Action. 


r  of  the  court. 
iT  to  sever. 


I  severinff  action 
in  issue  of  law  and 
e  of  fact  arise  with 


respect  to  different  causes 

of  action. 
(1050)  Order     severing     ejectment 

against  distinct  occupants, 
( 1061 )  Order  severing  action  arainst 

defendants  severally  liable. 

after  judgment  against  part. 


ce  on  admission  of  part  of  claim,  see  page  1426 ;  as  to  sever- 
e  Pabties.] 

power  of  the  court. '\  —  The  court  has  inherent 
an  action,  in  furtherance  of  justice,  as,  for  instance, 
joinder,  the  competency  of  witnesses"*  or  other 
be  prejudiced. 

f  power  to  sever.']  —  The  Code  has  conferred  power 
ion  in  the  following  cases :  against  defendants  sev- 
1  entry  of  judgment  against  some  (§  456)  ;  after  im- 
•  (§  497);  on  judgment  for  part  admitted  due 
L  judgment  against  some  of  the  defendants  against 
I  judgment  is  proper  (§  1205)  ;  **  when  issue  of  law 
>ined  upon  several  causes  of  action,  and  plaintiff 
Igment  on  one  or  more  (§  1220) ;  in  ejectment 
2-8) ;  in  partition  (§  1547). 


Mvord,  19  Hun,  77. 
»rms    thereon,    Nos. 


MStedeker  v.  Barnard,  102  N.  T. 
327. 
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FORM.  No.  1040. 

Ordtr  •eroring  action  whore  an  isiue  of  law  and  an  iatne  of  fact  aziae  ^ 
reapoct  to  differont  cauaea  of  action.8o 

At  a  Special  Term  letc,  as 
Form  820,  p.  1174]. 
[Title  of  action.'} 

It  appearing  to  the  court  that  an  issue  of  law  and  an  iss 
of  fact  have  arisen,  with  respect  to  different  causes  of  action 
forth  in  the  complaint  herein,  and  final  judgment  can  be  tab 
with  respect  to  the  [first]  cause  of  action  therein  set  forth, withe 
prejudice  to  either  party  hereto  in  maintaining  the  action  or  i 
fense  \_or,  counterclaim],  with  respect  to  the  remaining  causes 
action,  or  in  the  recovery  of  final  judgment  upon  the  whole  issi 

Now,  upon  the  pleadings  herein,  and  on  reading  and  fili 
the  notice  of  motion,  dated  ,  19     ,  and  the  affidavit 


A.  T.,  verified  on  the 


day  of 


19     ,  thereto  fi 


nexed,  and  after  hearing  A.  T.,  of  counsel  for  plaintiff,  for  t 
motion,  and  M.  N.,  of  coimsel  for  defendant,  opposed,  it  is, 
motion  of  A.  T.,  attorney  for  the  plaintiff, 

Obdebed,  that  this  action  be  and  the  same  is  hereby  divid 
into  [two]  actions,  one  of  which  shall  be  upon  the  cause  of  acti 
numbered  "  one  "  in  said  complaint,  and  the  other  action  shall 
upon  the  causes  of  action  numbered    respectively    "  two  "    ai 
"  three  ''  in  said  complaint ;  and  it  is  further 

Obdebed,  that  plaintiff  have  leave  to  enter  final  judgment 
his  favor  in  the  action  based  upon  the  cause  of  action  number( 
"  one  "  in  said  complaint,  and  that  the  parties  proceed  upon  ti 
remaining  causes  of  action  as  if  originally  brought  in  a  separa 
action. 

FORM.  No.  1050. 
Ordor  aevering  ejectment  against  distinct  occnpant8.M 

At  a  Special  Term  [etc.,  as  i 
Form  820,  p.  1174]. 
[Title  of  action.'] 

It  appearing  satisfactorily  to  the  court  by  the  answers  herei 
that  the  defendant,  W.  X.,  occupies  [or,  that  the  defendants,  "V 
X.  and  U.  V.,  jointly  occupy]  a  distinct  parcel  of  the  lands  f< 
the  recovery  of  which  this  action  is  brought,  and  that  the  defen 
ant  [nams  or  names]  possesses  the  other  parcel  thereof  in  severali 


«  Under  Code  Civ.  Pro.,  |  1220.  See 
Stokes  V.  Stokes,  31  Abb.  N.  C.  464, 
30  N.  T.  Supp.  153,  where  such  sever- 


ance was  allowed  in  an  action  baa 
upon  separate  libels. 

MN.  Y.  Code  Civ.  Pro.,   |   161 
Judson  V,  Malloy,  40  Cal.  209. 
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and  on  reading  and  filing  proof  of  due  notice  of 
I  after  bearing  W.  T.,  of  counsel  for  plaintiff,  and 
one  appearing]  for  the  defendants  in  opposition; 
ration  having  been  had ;  now,  on  motion  of  W.  T., 
lintiff : 

at  this  action  be  divided  into  [two]  several  actions, 
hall  be  by  said  A.  6.  against  W.  X.  [or,  against 
,  v.]  for  the  recovery  of  the  parcel  hereinafter 
>arcel  A.  with  such  other  relief,  as  under  the 
r  be  had  in  respect  thereto,  and  the  other  by  said 
Y.  Z.,  for  the  recovery  of  the  parcel  hereinafter 
reel  B.,  and  such  other  relief  in  respect  thereto: 

This  severance  is  without  prejudice  to  the  pro- 
ly  had  herein;  and  the  clerk  is  directed  to  make 
of  the  notice  of  pendency  of  this  action,  a  mem- 
ring  to  this  order. 
%ny   conditions  imposed.] 
otions  respectively.'] 
\ature  of  judge  by  initials  of  name  and  title.] 


FORM.  No.  1051. 
etioii  against  defendants  leyertlly  liaUe  after  judgment 
againtt  part.B7 

and  action.] 

?  that  in  this  action  summons  has  been  issued 
above-named  defendants,  and  that  they  are  alleged 
int  to  be  severally  liable,  and  that  said  summons 
served  upon  all  of  said  defendants,  as  appears  by 


I  must  be  made  bv 
J  Hennessy  p.  Paul- 
33  N.  Y.  Supp.  638. 
e  after  death  of  a 
1105,  and  Code  Civ. 
23. 

the  clerk  without 
n  to  the  court.  N.  Y. 
456,  and  see  §  1205. 
Is  only  applicable 
it  ion  is  several,  or 
ion  is  joint  and  sev- 
several.  Strauss  r. 
77,  26  N.  Y.  Supp. 


20.  The  action  cannot  be  severed 
where  the  obligation  is  wholly  joint, 
as,  a  partnership  note.  Oneida  Co. 
Bank  v.  Lewis,  23  Misc.  34,  51  N.  Y. 
Supp.  826,  afTd,  35  App.  Div.  631. 
Entry  of  judgment  against  one  of  two 
joint  obligors  discharges  the  other 
(Candee  r.  Smith,  93  N.  Y.  349),  but 
when  such  a  judgment  has  been  en- 
tered by  inadvertence,  it  will  be  va- 
cated if  no  prejudice  is  shown.  Weston 
r.  Clt.  Nat.  Bank,  88  App.  Div.  330, 
84  N.  Y.  Supp.  743. 
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the  affidavit  of  C.  D.,  hereto  annexed,  and  judgment  having  bee 
duly  entered  pursuant  to  law  in  favor  of  the  plaintiff  and  agaiai 
the  defendant  Y.  Z. ;  now,  on  motion  of  A.  T.,  attorney  for  plaii 
ti£F: 

Obd£B£D,  that  the  action  be  severed,  and  that  the  plaintiff  ma 
proceed  against  the  defendant  W.  X.  Inaming  all  the  defendant 
severally  liable  against  whom  judgment  was  not  takenli^  as  if  l 
were  the  only  defendant  named  therein. 

[Z?(rfe.]  ISignature  of]  Clerk. 
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AETICfLE  VIII. 

SUPPLBUBNTAI.   PLBADUrO." 

FORMS. 


>  move  for  leave  to 

mental  pleading. 

T    setting    up    paj- 

elease. 

show   cause   why   a 


party  should  not  have  leave  to 
serve  a  supplemental  pleading. 

1055.  —  granting  leave  to  serve  a  sup* 

plemental  pleadinff. 

1056.  Supplemental  pleading. 


FORM.  No.  1052. 
t  to  move  for  leave  to  file  eupplemental  pleading. 

t  and  ac/ion.] 


5  duly  sworn,  says : 

is  the  [plaintiff]  above  named;  that  this  action 
jd  in  this  court  by  the  service  of  a  summons  and 
the  day  of  >  19     ;  that  the  action  is 

le  purpose  of  [state  hriejly  the  object  of  the  suit, 
«ure  of  a  certain  mortgage  particularly  described 
lint  herein]  ;   that  issue  has  been  joined  herein, 

is  now  upon  the  calendar  of  this  court,  awaiting 

at  further  says,  that  he  has  read  the  annexed  draft 

i  supplemental  [complaint],  duly  verified  by  him.^ 

s  did  not  occur  \_or,  did  not  come  to  the  knowledge 

nt,  nor  had  he  any  information  thereof]  \mtil  after 

the  said  original  complaint.^ 

der  to  show  cause  is  asked  for,  state  as  to  previous 

in  Form  817,  p.  1172,  and  also  the  condition  of  the 

rm  816,  p.  1172.] 

ication  relates  to  answer  or  reply,  add  oaih  to  merits, 

orm  1031."] 

[Signaiure,"] 


stinction  between  an 
elemental  pleading, 
iman,  112  App.  Div. 
p.  53. 

[supplemental  plead- 
red  with  the  motion 
Buck,  61  App.  Div. 
pp.  818. 

defendant's  attorney 
lent,    which    alleged 


{hat  the  facts  had  come  to  his  knowl- 
edge, and  to  the  knowledge  of  defend- 
ant's officers,  since  original  answer 
was  served.  Reynolds  v.  Aetna  Life 
Ins.  Co.,  16  App.  Div.  74,  44  N.  Y. 
Supp.  691. 

61  Newell  f?.  NeweU,  27  Misc.  117, 
57  N.  Y.  Supp.  403. 
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FOKM.  No.  1053. 

AiSdATit  to  moTe  for  leave  to  file  mipplemeiitAl  answer  oettiag.iqp  payma 

or  release. 

ITitle  of  court  and  action.'] 
Y.  Z.J  defendant  above  named,  being  duly  sworn,  says: 

I.  That  this  action  was  commenced  on  the  day  of 

19     ;  that  issue  was  joined  therein  by  the  service  of  this  defer 
ant's  answer  on  the  day  of  9  19     ,  and  this  cause 

now  upon  the  calendar  of  this  court,  awaiting  trial. 

II.  Deponent  further  says,  that  this  action  is  brought  [up 
a  promissory  note  alleged  to  have  been  made  by  him,  and  to 
held  and  owned  by  the  plaintiff].      That  since  the  joining 
the  issue,  viz.,  on  the  day  of  9  19     ,  this  defenda 
paid  to  the  plaintiff  the  sum  of            dollars  in  full  payment 
the  note  mentioned  in  the  complaint,  and  of  the  costs,  up  to  th 
day,  accrued  herein,  or,  plaintiff  duly  executed  and  delivered 
defendant  a  general  release  under  seal  of  and  from  any  and  t 
claims  and  demands  whatsoever,   which  payment    [release]    c 
ponent  desires  to  set  up  in  his  supplemental  answer,  a  draft 
which  is  hereto  annexed,  marked  "A."® 

^Conclude  as  in  last  Form,  from  the  *.] 

FORM.  No.  lOM. 

Order  to  show  cause  why  a  party  should  not  have  leave  to  serve  a  snpp 

mental  pleadins. 

[As  in  Form  8 18,  p.  1173,  omitting  matter  in  brackets  before  i 
X  and  substituting  for  the  italic  matter  between  the  X  and  f  ti 
folloiuing:]  the  [plaintiff]  should  not  have  leave  to  serve  tl 
proposed  supplemental  complaint  [or  other  supplemental  plea 
ing]  [or,  a  supplemental  —  name  of  pleading  —  setting  up  tl 
matters  contained  in  the  annexed  affidavit. 

FORM.  No.  1055. 
Order  granting  leave  to  serve  a  supplemental  pleading.63 

[Caption  and  recitals  as  in  Form  820,  p.  1174.] 

Ordered,  that  the  [plaintiff]  have  leave  to  make,  file  ai 
serve  the  proposed  supplemental  [complaint]  in  addition  to  [0 


62  The  proposed  supplemental  an- 
swer must  be  served  with  the  motion 
papers.  Diehl  v.  Buck,  61  App.  Div. 
570,  70  N.  Y.  Supp.  818. 


63  There  is  said  to  be  no  authori 
for  allowing  a  combined  "  amend 
and  supplemental  "  pleading.  Oelbi 
man  v.  N.  Y.  &  Northern  R.  R.  C 
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the  original  [complaint],  and  that  the  service  of  the 
heretofore  made,  stands  as  the  service  of  the  same 
,  file  and  serve  within  days  from  the  entrj' 

f  a  copy  of  this  order,  a  supplemental  —  complaint 
n  to  —  or,  in  place  of  —  the  original  —  complaint 
>  the  matters  contained  in  the  affidavit  of  A.  B., 
referred  to  —  or,  in  the  notice  of  motion  —  or,  order 
)  —  herein]. 

jvision  that  case  retain  its  place  on  the  general  cal- 
)rm  1047.] 

conditions  are  to  he  imposed,  state  them.'] 
jnature  of  jvdge  by  initials  of  name  and  title.] 

FORM.  No.  1056. 
Sttpplemental  pleadiiis.<M 

rt  and  action,] 

this  supplemental  [and  amended]  complaint,  served 

arsuant  to  an  order  of  this  court,  dated  the 

,19     ,  to  which  reference  is  hereby  made,  A.  B., 
ntinuing  as  in  commencement  of  an  original  comr 


;6,  29  N.  Y.  Supp.  864. 
pleading  is,  however, 
and  considered.     See 
,  78  App.  Div.  491,  79 
i.    But  an  order  grant- 
lerve    a    supplemental 
not  be  set  aside  be- 
have been  designated 
complaint.    Frisbie  v, 
I,  217,  33  N.  Y.  Supp. 

)lication  for  leave  to 
liency  or  truth  of  the 
be  added  will  not  be 
1  Tel.  Co.  V,  Home  Tel. 
iv.  13,  64  N.  Y.  Supp. 
bheir  bearing  upon  the 

(8 


relief  sought  be  determined.  Central 
Trust  Co.  V,  West  India  Imp.  Co.,  109 
App.  Div.  517,  96  N.  Y.  Supp.  519. 
A  supplemental  complaint  will  not  be 
allowed  where  such  a  pleading  would 
state  an  entirely  new  and  different 
cause  of  action  from  that  existing 
when  the  action  was  begun.  Bush  r. 
O'Brien,  58  App.  Div.  118,  68  N.  Y. 
Supp.  651. 

A  supplemental  pleading  may  be  in 
addition  to,  or  in  place  of,  the  former 
pleading.  When  in  place  of  the  origi- 
nal it  may  be  attacked  by  demurrer 
in  the  same  manner.  Steams  v.  Lich- 
tenstein,  48  App.  Div.  498,  62  N.  Y. 
Supp.  949. 
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ARTICLE   IX. 

Pabticttlars  ;  and  Modifying  or  Striking  out  Adversart 

Pleading. 

tiBcnoN     I.  Copt  of  account,  ob  bill  of  pabticuiabs. 
II.  Motion  to  compel  sepabatb  statement. 

III.  Motion  to  make  mobe  definite  and  cebtain. 

IV.  Motion  to  stbike  out  a  pleading  ob  matteb  thebkrom. 

section  I. 
Copt  of  Account,  ob  Bill  of  Pabticulabs. 

FORMS. 


I.  Pbocebdings  to  obtain  COPT  OF  ac- 
count befebbed  to  in  pleading. 

1057.  Demand  of  copy  of  account  re- 

ferred to  in  pleadings. 

1058.  Affidavit  to  obtain  stay  of  pro- 

ceedings and  extension  of  time, 
on  demanding  copy  of  account. 

1059.  Copy  of  account. 

1060.  AflBdavit  to  obtain  further  ac- 

count. 

1061.  Order  precluding  the  giving  of 

evidence,  after  failure  to  serve 
copy  of  account. 

1062.  Notice  of  motion  or  order  to 

show  cause   upon   application 
to  strike  out  demana. 

II.  Bills  of  pabticulabs. 

1063.  Affidavit  to  obtain  order  for  bill 

of  particulars. 

1064.  Order  to  furnish  a  bill  of  par- 

ticulars (General  Form). 

1065-1073.  Statement  of  particulars 
suitable  to  be  inserted  in  fore- 
going Form. 

1074.  Proof  of  service  of  order,  and 
default. 


1076.  Order  (peremptory)  to  ser 
bill  of  particulars  and  impo 
ing  penalty;  after  default  u 
der  order. 

1076.  Bill  of  particulars. 

1077.  Verification  of  bill  of  partici 
lars,  or  account  referred  to  i 
pleading. 

1078.  Affidavit  to  obtain  further  a 
count  or  further  bill  of  pa 
ticulars. 

1079.  Notice  of  motion  to  compel  tl 
service  of  a  further  account  < 
bill  of  particulars. 

1080.  Order  for  further  account  i 
further  bill  of  particulars. 

1081.  Notice  of  motion  to  compel  a 
oeptance  of  bill  of  particulai 
returned  as  defective. 

1082.  Notice  of  motion  to  precluc 
evidence  for  failure  to  sen 
account  or  particulars. 

1083.  Order  precluding  evidence  i 
the  trial. 

1084.  — striking  out  complaint,  < 
counter-claim  for  not  obeyii 
order  for  account  or  partici 
lars. 

I.  PROCEEDINGS  TO  OBTAIN  COPY  OF  ACCOUNT  REFERRED  TO  I 

PLEADING. 

FORM.  No.  1057. 
Demand  of  copy  of  account  referred  to  in  pleadingt.6B 

[Title  of  court  and  action.^ 

I  hereby  demand  that  you  deliver  to  me,  within  ten  days  c 
service  of  this  demand,  a  copy  [_if  the  pleading  be  verified,  say 


«5  The  right  to  proceed  by  this  kind 
of  demand  is  statutory,  and  only  ex- 


tends to  a  case  of  an  account  mei 
tioned    in  the    pleading    and    item 
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]  of  the  account  [t/  more  than  one  account  is  re- 
tify  the  one  demanded]  alleged  in  the  complaint 
r]  in  this  action.^ 

[Signature  and  office  address  of]^ 
,  Attorney  for 

ney  for 

FORM.  No.  1058. 

D  stay  of  proceedings  and  extension  of  time,  on  demanding 
copy  of  account.<^ 

and  action.] 

idant  above  named,  being  duly  sworn,  says,  that 

commenced  by  the  service  of  a  summons  and  com- 

lefendant,  on  the  day  of  >  19     ,  and 

*8  time  to  plead  will  expire  on  the  day  of 

;  that  the  action  is  brought  to  recover  the  sum  of 


)er  matter  of  book 
were  actually  mat- 
^een  the  parties.  It 
>  a  case  of  items  of 
ive   not  been   made 
t  between  the  par- 
tie   following  cases: 
8  App.  Div.  237,  85 
Baricley  r.  Renns., 
7  Hun,  615,  2  Civ. 
mard  r.  Francklyn, 
Y.  Supp.  877;  Ives 
Pr.  64;  Fullerton  v. 
651 ;    Dowdney   v. 
Y.  Super,  a.  313; 
ory,    2    Robt.    681; 
12   Ohio   St.   621; 
Dn,    6    Bosw.    681; 
ewspaper    Union,    7 
ioore  V,  Belloni,  42 
184.     An   account 
items,  falls  within 
dverse  party  is  en- 
Keyes  t?.  Flint  Co., 
74  N.  Y.  Supp.  483. 
be  made  to  direct 
i  bill   of   items,  in 
urt  may  direct  the 
sction  of  the  plead- 
any  affidavit  as  to 
f>.  Gilroy,  21  Misc. 
p.  660. 

mated  that  demand- 
account  precludes  a 


subsequent  motion  to  make  the  plead- 
ing more  definite  and  certain.  M'Kin- 
nejr  r,  M'Kinney,  12  How.  Pr.  22.  But 
this  is  not  to  be  applied  except  so 
far  as  the  remedy  by  requiring  the  ac- 
count is  sufficient.  Even  then  the  de- 
mand does  not  take  away  the  power  of 
the  court  to  require  amendment. 

A  motion  for  a  further  account  may 
be  made  on  affidavits  similar  to  those 
relating  to  a  bill  of  particulars,  show- 
ing that  the  account  delivered  is  de- 
fective. Code  Civ.  Pro.,  §  531.  Such 
further  account  is  matter  of  right  if 
the  bill  of  items  served  is  incomplete. 
See  Wells  v.  Van  Aken,  39  Hun,  315. 

WThe  items  of  the  account,  an- 
nexed to  the  complaint  and  made  part 
of  it,  will  satisfy  the  requirement  of 
the  section,  and  a  motion  for  a  bill 
of  items  is  properly  denied.  Lieb- 
mann's  Sons  Co.  v.  Cody,  21  App.  Div. 
235,  47  N.  Y.  Supp.  669. 

«7N.  Y.  Code  Civ.  Pro.,  $  531,  re- 
quires that  the  party  pleading  an 
''account"  shall,  within  ten  days 
after  demand  in  writing,  serve  a  copy 
of  such  account.  But  as  neither  the 
plaintifTs  proceedings  are  stayed,  nor 
the  defendant's  time  to  answer  ex- 
tended by  a  simple  demand,  it  is  some- 
times well  to  obtain  in  the  first  in- 
stance an  order  from  the  court. 


K, 
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dollars  on  an  alleged  account  [here  state  cause  of  actia 
—  e.  g.,  thv>s]  for  goods  alleged  to  have  been  sold  and  delivere 
by  the  plaintiff  to  this  defendant ;  that  the  particulars  respectin, 
such  sale  and  delivery  do  not  appear  in  the  plaintiff's  complaint 
and  that  this  defendant  has  duly  annexed  a  copy  of  said  account 
of  which  demand  a  copy  is  annexed,  with  proof  of  service  thereo 
upon  plaintiff's  attorney;  that  this  defendant  is  advised  by  hi 
counsel,  T.  Z.,  who  resides  at  ,  and  verily  believes,  that  h 

will  not  be  able  to  answer  the  same  properly  without  a  copy  o 
said  account. 

[Add  oath  to  merits,  as  in  Form  1031,  paragraph  VII.'\ 
Deponent,  therefore,  asks  that  his  time  to  answer  or  demu 
to,  or  otherwise  move  against  the  complaint,  be  extended 
days  from  the  day  of  the  service  of  a  bill  of  items  pursuant  to  sai< 
demand. 


[Juraf] 


FORM.  No.  1059. 
Copy  of  account 


[Title  of  court  and  action.^ 

[Here  set  forth  the  account  referred  to  in  the  pleading.']^ 
[Address  to  attorney.] 

Please  take  notice,  that  the  above  is  a  copy  of  the  items  of  th< 
account  demanded  by  you  [or,  referred  to  in  the  complaint  —  or 
answer]  in  this  action. 

[Date.'\  [Signature  and  office  address  of]. 

Attorney  for 

[Verification,  if  pleading  is  verified  as  in  Form  1077,  sub 
stituting,  copy  of  the  account  referred  to  in  the  —  complaint  — 
herein,  in  place  of  the  words,  bill  of  particulars  of  the  claim  oi 
the  —  plaintiff  —  herein.] 

FORM  No.  1060. 
Affidavit  to  obtain  further  account 

[Adapt  from  Form  1078.] 


68  The  adverse  party  is  entitled  to 
the  items  of  credits  as  well  a^  debits. 
Badser  t;.  Gilroy,  21  Misc.  406,  47 
N.  Y.  Supp.  669;  Un.  Hardw.  Co.  r. 
Flagler,  8  N.  Y.  St.  Rep.  894. 

A  copy  of  a  statement  of  the  bal- 
ance due,  signed  by  defendant,  U  not 


a  compliance  with  the  statute.  Beirn< 
r.  Sanderson,  83  App.  Div.  62,  85 
N.  Y.  Supp.  493;  Wells  v.  Van  Aken 
39  Hun,  315.  Each  item,  with  iu 
date,  amount  and  general  eharactei 
should  be  set  forth.  Kellogg  v,  Paine 
8  How.  Pr.  329. 


EADINGS. IX.     BILLS   OF   PABTICULABS. 


1397 


FORM  No.  1061. 
;  the  sivirg  of  eridence^  upon  failure  to  furnish  the  items 
of  the  accounted 

At  a  JSpecial  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
^.] 
ropriate  recitals  of  the  moving  papers,  as  in  Form 

] 

hat  the  plaintiff  be  and  he  is  hereby  precluded  from 

;e  of  the  account  alleged  in  the  complaint  herein  [as 

t  of  action],  imless  plaintiff  serves  a  [verified]  copy 

defendant's  attorney  within   [ten]   days  from  the 

s  order,  and  pays  ten  dollars  costs  of  this  motion 

me  period. 

FORM  No.  1062. 

m  or  order  to  show  cause  upon  application  to  strike  out 
demand.70 

m  No.  815  or  No.  818,  basing  the  notice  of  motion 
lings  and  the  demand  —  and  the  order  to  show  cause 
pers,  and  an  affidavit  as  in  Form  No.  816  —  stating 
as  follows:]  for  an  order  striking  out  or  nullifying 
on  the  ground  that  it  is  improper  and  unauthorized. 

II.    BILL  OF  PARTIOJLARS. 
FORM  No.  1063. 
Idavit  to  obtain  order  for  bill  of  particulars-Ti 

'i  and  action.] 


g  duly  sworn,  says: 

is  defendant  in  this  action*^  [or  if  the  affidavit  he 
ther  than  defendant,  state  reason,  and  his  relation 
and  show  means  of  knowledge'].  * 


jsary  to  procure  an 
I  the  giving  of  evi- 
Dunt,  notwithstanding 
Code  Civ.  Pro.,  §531, 
"  is  precluded  from 
of  the  account."  Geb- 
120  N.  Y.  33.  Other- 
\  the  account  will  be 
hough  there  has  been 
ly  with  the  demand, 
ay,  72   Hun,  435,  25 

nand  has  been  served, 

ich  the  adverse  party 

an  account,  he  has  a 


right  to  test  the  question  by  a  motion 
before  the  expiration  of  the  ten  days. 
Main  r.  Pender,  88  App.  Div.  237,  85 
N.  Y.  Supp.  428;  Dowdney  r.  Volken- 
ing,  37  N.  Y.  Super.  313.  Or,  at  a 
date  subsequent  to  the  expiration  of 
the  ten  days.  Stone  v.  Hudson  Valley 
R.  R.  Co.,  47  Misc.  5,  95  N.  Y.  Supp. 
220. 

71  A  verified  pleading  is,  of  course, 
available  as  an  affidavit  upon  the  mo- 
tion. Newman  f?.  West,  101  App.  Div. 
288,  91  N.  Y.  Supp.  740. 

72  Without  excuse  shown  for  the 
nonproduction  of  the  party's  affidavit, 
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II.  [State  condition  of  the  cause,  for  instance,  thus:']  Thf 
the  complaint  herein  was  served  on  deponent  [or,  on  the  attome 
of  this  deponent]  on  the  day  of  >  19  >  aiid  that  t 
has  appeared  in  the  action,  but  has  not  answered  [or,  that  issu 
herein  was  joined  by  the  service  of  deponent's  answer  on  the 
day  of                 ,  19     . 

III.  That  the  cause  of  action  alleged  in  the  complaint  is  [feei 
state  it  very  'briefly'] ,  and  said  cause  of  action  is  alleged  general! 
in  the  complaint,  and  without  stating  the  particulars  of  the  claii 
[or,  the  particulars  of  the  property  which  the  plaintiflF  seeks  t 
recover  —  or,  the  particulars  of  the  injuries  suffered  by  plaintiff, 

IV.  [//  previous  demand  for  particulars  has  been  made,  allec^ 
that  fact  and  default,  as  bearing  upon  an  award  of  costs.] 

V.  That  defendant  [intends  in  good  faith  to  defend  this  actioi 
and  that  he]  is  ignorant  of  the  particulars  of  the  claim"  [or,  < 
the  breaches  —  etc.,  as  above]  alleged  by  the  plaintiff,  and  th; 
it  is  necessary  and  material  to  his  defense  in  this  cause  and  i 
order  to  enable  him  to  properly  prepare  for  trial  [or,  to  enab 
to  answer  herein],^*  that  he  shall  have  delivered  to  him  a  bill  < 
the  particulars  thereof  specifying  [state  particulars  desired]  ;  i 


1 


the  motion  cannot  be  granted  on  an 
affidavit  of  the  attorney.  Van  Olinda 
V.  Hall,  82  Hun,  357,  31  N.  Y.  Supp. 
495;  Gallerstein  r.  Manh.  Ry.  Co.,  27 
Misc.  506,  58  N.  Y.  Supp.  374 ;  Maver 
r.  Mayer,  29  App.  Div.  393.  51  N.*Y. 
Supp.  1079;  Stevens  v.  Smith,  38 
App.  Div.  119,  56  N.  Y.  Supp.  640. 

It  must  be  shown  that  the  attorney 
is  the  only  person  having  knowledge 
of  the  subject-matter,  or  that  it  is 
impossible  to  obtain  the  party's  affi- 
davit and  that  the  attorney  has  re- 
ceived from  the  party  full  information 
of  the  subject-matter  and  makes  full 
disclosure  of  what  the  information 
consists.  Mungall  v.  Bursley,  51  App. 
Div.  380,  64  N.  Y.  Supp.  674. 

That  the  party  is  not  within  the 
county  of  the  attorney's  residence  is 
an  insufficient  reason  for  presenting 
attorney's  affidavit.  St.  Regis  Paper 
Co.  V.  Santa  Clara  Paper  Co.,  112 
App.  Div.  775,  98  N.  Y.  Supp.  572; 
Cohn  V.  Baldwin,  74  Hun,  346,  26 
N.  Y.  Supp.  457 ;  Wolff  r.  Kaufman, 
65  App.  Div.  29,  72  N.  i.  Supp.  500. 

The  affidavit  should  be  made  by 
some  one  competent  to  depose  as 
to  the  principal's  ignorance,  and  the 
necessity  for   the   bill.     Canonico  r. 


Cunard    S.   S.   Co.,   49   Misc.   92, 
N.  Y.  Supp.  499. 

73  It  should  appear  from  the  fac 
shown  in  the  pleadings,  or  the  movii 
affidavit,    that   the   moving  party 
not    only    ignorant    of    the    partic 
lars,   but  that   the  facts  are  pecu 
arly  within  the  knowledge  of  the  a 
versary.     Isaac  v.  Wilisch,  69   Hu 
339,  23  N.  Y.  Supp.  589;   Kirby 
Kirby,    34   App.    Div.   24,  54   N. 
Supp.    1074;    Phelan   V.    Roberts,   1 
App.  Div.  603,  47  N.  Y.  Supp.  78i 
Am.    Transfer    Co.    v.    Borgfeldt,    ! 
App.  Div.  470,  91  N.  Y.  Supp.  209. 

74  If  the  application  is  made  befo 
answer,  it  must  appear  that  defenda 
lacks  sufficient  knowledge  of  the  pa 
ticulars   to   enable    him   to   propei 
frame   his   defense.      See    Scnultz 
Rubsam,  104  App.  Div.  20,  93  N. 
Supp.    334;    Wolff    v.    Kaufman,    ( 
App.   Div.  29.  72  N.   Y.   Supp.   50( 
MjcClellan  r.  Duncombe,  26  App.  Di 
353,  49  N.  Y.  Supp.  679;  Am.  Cred 
Ind.  Co.  V.  Bondy,  17  App.  Div.  32 
45  N.  Y.  Supp.  267.    If  he  is  ignora] 
of  the   particulars   of   the   plaintifl 
claim,  1  -3  thereby  shows  that  he  is 
a  position  to  put  the  allegations 
issue  by  means  of  a  denial   of  ai 


..  If 
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i  by  T.  Z.,  his  counsel,  who  resides  at  No.  , 

f  ,  and  verily  believes,  f 

m  order  to  show  cause  is  asked  for"]  That  no  previous 
For  a  bill  of  particulars  has  been  made  herein  [except, 

J' 

te  reason  for  asking  order  instead  of  giving  notice. 

laches  appear,  allege  facts  to  excuse.']'^ 

Hon  of  time  to  plead  is  asked  no  oath  to  merits  seems 

woper.y^ 

[Signature.! 
FORM  No.  1064. 
er  to  furnish  a  bill  of  particulars  (General  Form). 77 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
lion.'] 

pleadings  \_or,  the  summons  and  complaint]  in  this 
upon  reading  and  filing  the  notice  of  motion,  dated 
9  ,  and  the  affidavit  of  Y.  Z.,  the  defendant  herein, 
the  day  of  ,  19     ,  thereunto  annexed 

?orm  820]  ; 

:  1.  That  the  [plaintiff],  on  or  before  the  day  of 

."^^  deliver  to  the  [defendant]  a  [verified]^®  bill  of 


nformation  sufficient  to 
lb.  It  is  apparently 
the  affidavit  go  further, 
',  an  immediate  bill  is 
rder  to  give  defendant 
)on  which  to  found  a£- 
»nses.  See  Allegheny 
lesp.  &  O.  Ry.  Co.,  69 
74  N.  Y.  Supp.  614. 
;fore  issue  joined,  the 
ay  be  renewed  after 
may  be  safer  to  have 
y  given.  Saalfi^ld  v. 
so.  661,  56  N.  Y.  Supp. 
.  Bullock,  85  Hun,  373, 
.  1009. 

negotiations  for  settle- 
V.  Brickl.  Un.,  78  Hun, 
Supp.  621. 

^ufman,  65  App.  Div. 
ipp.  500. 

rmer  practice  the  order 
ate,  but  in  terms  that 
imish  a  bill  of  particu- 
lin  day,  or  show  cause. 
Jardinier,  2  Cow.  463. 
5  Code,  an  order  for  a 
ade  by  the  court  (and 
nent  of  1904  to  §  531, 


by  a  judge  on  notice) ;  and  it  is  a 
common  practice  to  make  now  an 
absolute  order,  in  the  first  instance, 
after  both  parties  have  an  oppor- 
tunity of  being  heard  on  the  motion, 
adding,  however,  the  provision  that  in 
case  of  default  the  party  be  precluded 
from  giving  evidence,  so  as  to  avoid 
the  appearance  of  being  guilty  of  a 
contempt.  Outman  v.  Watrous,  99 
App.  Div.  254,  90  N.  Y.  Supp.  940. 

A  denuind  that  the  adverse  party's 
pleading  be  made  more  definite  and 
certain  has  been  often  inserted  as 
part  of  this  motion,  in  the  alterna- 
tive. See  Whitner  t*.  Pernacs,  25 
Abb.  N.  C.  130,  and  note.  But  the 
practice  is  disapproved,  and  justly  so, 
m  Kavanaugh  t?.  Conn.  Tr.  Co.,  45 
Misc.  201,  91  N.  Y.  Supp.  967. 

78  Reasonable  time  to  prepare  must 
be  given.  See  Brauer  r.  Oceanic  Steam 
Nav.  Co.,  26  App.  Div.  623,  49  N.  Y. 
Supp.  937. 

79  The  order  should  direct  that  the 
bill  be  verified  whenever  the  pleadings 
are  verified.  Manning  r.  Benedict,  31 
App.  Div.  51,  52  N.  Y.  Supp.  530. 
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particulars  *  of  the  demand  upon  which  this  action  is  broug 
[or,  of  the  counter-claim  set  up  in  the  answer],  specifying  [Ae 
indicate  partictdar^  a«  in  Forms  1065  to  1073  (below)^. 

2.  That  if  the  plaintiff  has  no  knowledge  with  reference  to  ai 
of  the  foregoing  particulars,  he  shall  state  such  lack  of  knowled 
under  oath  in  lieu  thereof.®^ 

3.  That  upon  his  failure  to  serve  a  bill  of  particulars  as  hei 
inbefore  required,  the  plaintiff  is  precluded  from  giving  eviden 
of  the  part  or  parts  of  his  affirmative  allegations  of  which  pa 
ticulars  have  not  been  delivered.®* 

In  the  meantime  and  until    service  of  said  bill  of  particulai 
let   all  further  proceedings  on  the  part  of  the    [plaintiff] 
stayed,®  [and  if  ordered  to  enable  defendant  to  plead"]  and  let  ti 
[defendant]  have  days  further  time®*  to  answer  [or,  reply 

demur,  or  take  such  other  proceedings  as  he  may  be  entitled  t 
after  the  service  of  such  bill. 

[//  previous  demand  was  made  and  disregarded  may  add  cos 
of  motion.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FoBMB  Nob.  1065-1073. —  Statement  of    particulars  suitable  to  be  insert4 

in  foregoing  Form. 

FORM  No.  1065. 
In  an  action  on  a  breach  of  contract 

[After  the  *  in  Form  1064]  —  of  the  breaches  of  the  bond^  o: 
which  this  action  is  brought. 

[As  to  character  of  contract:]  Whether  the  alleged  agreemeB 
was  oral  or  written ;  if  oral,  with  whom  made,  when,  and  where 
if  in  writing,  to  furnish  a  copy  thereof.®** 


A  bill  of  particulars  need  not  be 
verified  unless  the  order  requiring  it 
so  directs.  Shankland  v.  Bartlett,  15 
N.  Y.  Civ.  Pro.  Rep.  24,  1  N.  Y.  Supp. 
458.  And  should  not  be  required  to 
be  verified  if  the  pleadings  are  not. 
Brauer  v.  Oceanic  Steam  Nav.  Co.,  26 
App.  Div.  623,  49  N.  Y.  Supp.  937. 

so  A  sweeping  clause  specifying  no 
details  is  usually  improper.  Hubbard 
t?.  Otis,  17  Wkly.  Dig.  348. 

For  the  form  of  an  order  for  bill 
of  particulars  of  evidence  of  fraud  or 
false  representations  in  procuring  life 
insurance  —  see  Dwight  v.  Germania 
Life  Ins.  Co.,  84  N.  Y.  493. 

For  an  order  for  particulars  of  a 
fraud  in  general  assignment  for  bene- 
fit of  creditors.  Ciaflin  v.  Smith,  13 
Abb.  N.  C.  205. 

For   an   order   for   particulars   of 


charge  of  fraud  in  conspiring  to  witl 
hold  evidence.     Leigh  v,  Atwater, 
Abb.  N.  C.  419. 

81  This  requirement  held  proper  ii 
Ziadi  t?.  Interurban  St.  Ry.  Co..  9 
App.  Div.  137,  89  N.  Y.  Supp.  606 
Worden  v.  New  York  City  Ry.  Co.,  41 
Misc.  626. 

82  Oatman  t*.  Watrous,  99  App.  Div 
254,  90  N.  Y.  Supp.  940. 

An  order  is  necessary,  in  order  U 
preclude  evidence  after  default.  Se< 
Gebhard  v.  Parker,  120  N.  Y.  33. 

83  This  clause  is  necessary  in  ordei 
to  effect  a  stay.  Vermont  Academj 
of  Medicine  r.  Landon,  2  Wend.  621 

84  The  stay  does  not  enlarge  time  tc 
plead.    Volume  I,  p.  413. 

84*  Proper  where  a  defendant  has 
denied  any  knowledge  of  the  contract. 
Rhodes  v,  Adams,  113  App.  Div.  304 
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^.cover  for  alleged  extra  work;  substitute  in  Form 
^itic  statement  of  the  various  items  of  the  work 

materials  furnished,  for  which  plaintiff  seeks  to 
»  reasonable  value  of  each  thereof. 
laintiff's  exclusive  right  of  sale:']  the  names  of  the 
md  corporations  to  whom  defendant  sold  goods  in 

alleged  agreement,  the  dates  when  such  sales  were 
place,  nature,  quantity  and  quality  of  each  sale, 

FORM  No.  1066. 
In  action  for  money  paid,  etc 
in  Form  1064]  —  of  the  dates  of  the  alleged  pur- 
3,  the  ^inds  and  amounts  of  goods  alleged  to  have 
and  sold,  the  names  of  the  persons  and  firms  to 
I  such  sales  and  purchases  were  made,  the  amounts 
lid  by  his  said  firm  in  making  said  purchases  and 
•e  and  when  each  such  purchases  and  sales  were 
a  and  where  the  goods  so  purchased  and  sold  were 
ilivered,  and  the  names  of  the  persons  or  firms  to 
1  whom  goods  were  delivered  and  received. 

FORM  No.  1067. 
In  action  for  negligence.ss 

aber  of  the  car,  and  the  names  or  numbers  of  the 
gripman,  if  known  to  plaintiff;  the  direction  in 
was  going,  and  the  particular  place  where  and 
itiff  received  the  alleged  injury.  [As  to  plaintiff's 
emized  statement  of  the  expenses  plaintiff  has  been 
ical  and  surgical  treatment,  the  exact  number  of 
was  confined  to  his  bed,  and  the  amount  of  the 
en  thereby  prevented  from  earning,  the  nature  and 
L  of  plaintiff's  internal  injuries  as  he  is  informed 
^  permanent.®^ 

FORM  No.  1068. 
In  action  for  conversion. 

in  Form  1064]  —  of  the  goods,  chattels,  fixtures 
nal  property  alleged  to  have  been  carried  away  and 


'.  Met.  St.  Ry.  Co,, 
ri  N.  Y.  Supp.  256; 
►  App.  Div.  610,  72 
English  r.  Westch. 
App.  Div.  576,  75 
Levy  V.  New  York 
App.  Div.  (Memo.) 


See,  as  between  master  and  servant. 
Mullen  V.  Hall,  51  Misc.  59. 

86  See  an  insufficient  compliance 
with  directions  to  pive  such  particu- 
lars in  Quinn  v.  Fitzgerald,  87  App. 
Div.  539,  84  N.  Y.  Supp.  728. 
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converted  by  the  defendant,  with  a  statment  of  the  alleged  va 

of  each  article,  piece  or  portion  threof  so  allied  to  have  1m 

converted. 

FORM  No.  1069. 

In  action  of  criminal  connection. 

lAfter  the  *  in  Form  1064]  — of  the  particular  times    b 

places  at  which  he  expects  or  intends  to  prove  that  any  acts 

adultery  or  criminal  intercourse  took  place  between  the  defends 

and  the  wife  of  the  plaintiff,  and  of  the  particular  times  a 

places  at  which  he  expects  or  intends  to  prove  that  the  defends 

confessed  any  such  act  of  adultery  or  criminal  intercourse. 

FORM  No.  1060a. 
In  action  for  alienation  of  affections.86a 
That  the  said  plaintiff  furnish  to  the  defendant  within  twei 
days  after  service  of  a  copy  of  this  order  with  notice  of  en 
thereof,  a  bill  of  particulars  in  which  he  shall  state,  so  far  as 
is  able,  the  particular  acts  done  or  committed  by  the  defenda 
of  which  the  plaintiff  complains  and  which  he  intends  to  pr( 
upon  the  trial  of  this  action ;  the  general  course  of  conduct  of  1 
defendant  towards  the  plaintiff's  wife,  which  the  plaintiff  clai 
alienated  his  wife's  affections  and  caused  her  to  leave  or  renu 
away  from  plaintiff's  home;  and  the  times  when  and  place 
places  where  the  particular  acts  complained  of  were  done 
committed,  and  the  time  within  which  the  general  course  of  o 
duct  on  the  part  of  the  defendant  which  is  complained  of  occurri 

FORM  No.  1070. 
In  slander. 

[After  the  *  in  Form  1064]  —  of  the  particular  place  or  ploi 
at  which,  and  the  names  of  at  least  one  of  the  persons  on  ea 
occasion  in  whose  presence  and  hearing  he  expects  or  intends 
prove  the  defendant  uttered  the  alleged  slanderous  words  set  foi 

in  the  complaint®^ 

FORM  No.  1071. 
In  libel.88 

[After  the  *  in  Form  1064]  —  of  the  name  of  every  pers 
and  firm  to  whom  he  intends  to  prove  the  alleged  libelous  sta 


8«»Lorham  v.  HaU,  113  App.  Div. 
Memo. 

87  Defendant  is  entitled  to  particu- 
lars of  the  place  where  and  of  the 
name  of  at  least  one  person  in  whose 
presence  and  hearing,  the  alleged  slan- 
der was  uttered.  Rowe  r.  Washburne, 
62  App.  Div.  131,  70  N.  Y,  Supp.  868. 


88  Sustained  in  New  York  Inft 
Asylum  r.  Roosevelt.  36  Hun,  501. 

Such  an  application  before  isi 
should  be  denied.  Nat.  Gram.  Co. 
Am.  Talking  Mach.  Co.,  60  App.  E 
162,  63  N.  Y.  Supp.  600. 


LEADINGS. IX.  BILLS  OF  PABTICULAB8. 


1403 


blished,  giving  the  names  of  the  towns  and  cities  in 
arsons  respectively  reside  [or  thus:  the  names  of  the 
by  reason  of  the  matters  in  the  complaint  alleged, 
•used  to  contribute  or  donate  any  further  sums  of 
plaintiff.] 

FORM  No.  1072. 
Items  of  special  damage  by  loss  of  custom.80 

ales  and  profits  that  plaintiflF  has  lost  by  reason  of 
lleged  libels,  as  claimed  and  alleged  in  plaintiff's 
rein,  giving  the  names  of  the  persons  whose  custom 
and  their  place  of  business  respectively,  and  the 
nd  places  where  such  losses  have  occurred,  as  well 
and  amounts  of  any  transactions  or  sales  or  orders 
intiff  lost  the  benefit  of  by  reason  of  the  defendant's 
and  of  the  plaintiff's  losses  thereon  specifically.] 

FORM  No.  1073. 
Items  of  damage  by  loss  of  employment 

le  names  and  addresses  of  the  employers  in  plaintiff's 
ing  who  have  refused  to  employ  him  because  of  any 
defendant,  as  charged  in  the  complaint,*^ 


FORM  No.  1074. 
Proof  of  service  of  order,  and  default. 


>n.] 


ag  duly  sworn,  says:  that  he  is  managing  clerk  in 
le  [defendant's]  attorney  herein ;  that  on  the 

,  19     ,  at  ,  he  served  the  annexed  order 

particulars  upon  the  [plaintiff's]   attorney  herein, 

to  and  leaving  with  him  a  true  copy  thereof  [or 

*e  Volume  /,  p.  378,  etc.']  ;  that  no  bill  of  particulars 

1  has  been  served  on  the   [defendant's]    attorney 

[^Signature.'] 


by     American,     etc., 

ireka,  etc..  Hose  Co., 

See  Bell  v.  Heather- 

.  603,  73  N.  Y.  Supp. 

issue  joined.  See  pre- 


Defendant  is  not  entitled  to  a  bill 
of  particulars  of  the  general  damage 
alleged.  Town  Topics  Pub.  Co.  t?. 
Collier,  114  App.  Div.  191;  Hanson  r. 
Collier.  ^^\  Misc.  496. 

w>  See  Justum  v.  Bricklayers'  Union, 
78  Ilun,  503,  29  N.  Y.  Supp.  621t 
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FORM  No.  1075. 

Order  (peremptory)  to  terve  bill  of  particulars  and  imposing  penalty;  aftc 

default  under  prior  order.oi 

At  a  Special  Term  [etc.,  as  ii 
Form  820,  p.  1174]. 
[TUle  of  action.~\ 

On  the  pleadings  herein,  ard  on  the  order  of  this  court,  en 
tered  in  this  action  on  the  day  of  ,  19     ,  directing 

service  by  plaintiff  of  a  bill  of  particulars,  and  on  reading  and  liJ 
ing  proof  of  due  sen-ice  of  said  order  and  that  no  bil 
of  particulars  has  been  served ;  and  after  hearing  A.  T.,  of  coiib 
sel  for  ,  and  T.  Z.,  of  counsel  [or,  no  one  appearing]  fo 

in  opposition  thereto;  and  due  deliberation  having  beei 
had,  now,  on  motion  of  A.  T.,  attorney  for  ; 

Obdebed,   that  the   [plaintiff]   deliver  to  the   [defendant] 
[verified]  bill  of  the  particulars  as  directed  in  said  order  entered 
on  the  day  of  19     ,  within  days  from  tli 

service  of  this  order ;  or  in  default  thereof  that  he  be  and  hereb; 
is  precluded  from  giving  evidence  at  the  trial  of  the  part  or  part 
of  his  affirmative  allegations  of  which  particulars  have  not  beei 
delivered;  and  in  the  meantime  let  all  further  proceedings  in  thi 
action  on  the  part  of  the  [plaintiff]  be  stayed.  [And  it  i 
further  ordered,  that  the  —  defendant  —  have  days  fui 

ther  time  from  the  sen^ice  of  such  bill  within  which  to  answe 
the  complaint,  or  to  demur,  or  make  such  motion  as  he  may  b 
advised.] 

[Authentication  as  in  Form  818,  p.  1173,  of  this  volume.J 

FORM  No.  1076. 
Bill  of  particulars. 

[Title  of  court  and  action.'] 

The  following  is  a  bill  of  the  particulars  of  the  claim  for  wHicl 
this  action  is  brought  [or,  the  counter-claim  in  the  answer  hereii 


01  It  18  proper  to  incorporate  the 
penalty,  for  failure  to  serve  the  bill, 
in  the  original  order  directing  service 
of  the  bill  if  such  order  be  made  by 
the  court.  If,  however,  the  original 
order  be  made  by  a  judge  (under  1904 
amendment  to  §  531),  or  the  original 
order  fails  to  contain  the  direction 
precluding,  etc.,  the  above  Form  is 
applicable.  An  order  precluding  the 
giving  of  evidence  is  necessary.  Geb- 
hardr.  Parker,  120  N.  Y.  33. 


02  It  is  not  essential  that  the  bil 
have  a  caption;  and  hence  an  erro 
in  inserting  a  caption  which  wrongl 
designates  the  defendant,  may  be  dif 
regarded  if  he  has  not  been  mislec 
Benson  r.  Brown,  10  Wend.  25f 
Where  the  nonjoinder  of  a  joini 
debtor  is  waived  by  omitting  to  plea 
it,  the  objection  that  the  bill  was  no 
made  out  again<«t  him  also,  falls  to< 
Gay  c,  Cary,  9  Cow.  44. 
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)r,  of  the  matters  called  for  by  the  demand  —  or, 

3  herein  the  day  of  ,  19     ]  :^ 

out  the  it  ejus  with  precision  and  certainty;  and  if 

ems  or  their  dates  cannot  be  given,  state  that  fact, 

%son  for  such  omission.     For  instance,  in  an  action 

id,  thus.'Ji 

its,  composing  the  firm  of  B.  &  H,, 

To  the  plaintiff,  Dr. 
allowing  remittances  of  E.  M.,  the  plaintiff,  from 
[)  B.  C.  &  Co.,  at  New  Orleans,  for  the  use  of  the 
.  &  H.,  of  Xew  Orleans,  at  their,  the  said  B.  & 
nstance  and  request,  to  be,  by  the  said  B.  C.  &  Co., 
le  payment  of  the  indebtedness  of  B.  &  H.,  and 
I  sums  were  in  the  course  of  mail  received  and 
lem,  and  applied  to  the  payment  of  the  business  and 
of  the  said  firm  of  B.  &  H. 

Checks  of  the  Mechanics'  Bank  of  New 

the  branch  bank  of  New  Orleans,  re- 
rom  New  York  to  New  Orleans,  by  the 

as  above  mentioned,  to  B.  C.  &  Co.,  on 


t  should  state  all  the 
le  party  will  prove. 
5,  8  How.  Pr.  329.  The 
bated  in  the  bill ;  and 
inot  state  the  precf-.e 
;ate  the  year  and  the 
in  (Humphry  v.  Ot- 
64;  8.  P.,  Morg*»»i  f. 
.,  1887),8  Atlan.  Rep. 
ime  stated  in  the  bill 
lin  r.  Astor,  2  Wend, 
re  Duncan  v.  Ray,  19 
ral  allegation  that  the 

the   same  items  for 

within  a  long  period, 
mpliance. 

"cash**  must  show 
lent  to  defendant,  or 
r  received  by  him  for 

A  charge  of  a  note 
ether  it  was  made  by 
I  made  by  some  one 

was  sold  to  the  de- 
ered  to  him  for  collec- 

Mlllard,  4  Hill,  50. 
bem  as  ''amount  ad- 
;  enough,  ^ioran  r. 
bb.  Pr.  131 ;  8.  C,  less 
Pr.  100.  Where  the 
ready  rendered  an  ac- 
ims  of  his  demand,  it 


is  sufficient  in  a  bill  of  particulars  to 
refer  to  it  generally  as  an  account 
rendered,  without  restating  the  items, 
unless  the  court  order  further  par- 
ticulars (Goodrich  ads.  James,  1 
Wend.  289)  ;  but  a  reference  to  bal- 
ance due  on  settlement,  etc.,  was  held 
insufficient  in  Wetmore  v.  Jennys,  1 
Barb.  53. 

Plaintiff  is  not  to  be  required  to 
include  the  items  with  which  he 
credits  the  defendant.  Ryckman  r. 
Haight,  15  Johns.  222;  Williams  v. 
Shaw,  4  Abb.  Pr.  209  (actions  for 
price  of  goods  sold).  And  see  Case 
r.  Pharis,  (1887),  8  N.  Y.  State  Rep. 
548.  The  English  practice  requires 
him  to  do  so.  1  Tidd's  Pr.  698.  It 
may  be  otherwise  of  an  action  for 
the  balance  of  an  account,  as  stated. 

A  bill  containing  items  of  service 
sued  for  but  not  placing  a  value  on 
any  one  item,  but  only  on  the  aggre- 
gate—  held  insufficient.  Colwell  r. 
Ludlam,  1  Month.  L.  Bui.  42. 

A  bill  of  particulars  cannot  change 
the  cause  of  action  stated  in  the  com- 

S la  int.     St.  Albans  Beef  Co.  r.  Al- 
ridge,  112  App.  Div,  803,  99  N.  Y. 
Supp.  398. 


1406 


ABBOTT'S    PRACTIOE   AND   FOBMS. 


this  day,  for  account  of  the  defendant,  and  at  the 
defendant's  request $3,000 

[And  other  items  in  like  detail.'] 
Also  interest  on  the  aforesaid  several  amounts  from  the  da 

of  their  respective  remittances  and  payment.^ 

[Date.']  [Signature  and  office  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1077. 
Verification  of  bill  of  particnUn,  or  account  referred  to  in  pleading.e< 

[Venue.] 

A.  B.,  being  duly  sworn,  says :  that  he  is  the  [plaintiff]  abc 
named;  that  deponent  believes  the  foregoing  bill  of  particuh 
served  herein  under  direction  of  the  court  [or,  copy  of  tiie  accoc 
referred  to  in  the  complaint  —  or,  answer  herein],  to  be  true. 

[Jurat.]  [Signature.] 

FORM  No.  1078. 

Affidavit  to  obtain  further  account  or  further  bill  of  particuUrs.9e 

[Title  of  court  and  action.] 
[Venue.] 

Y.  Z.,  being  duly  sworn,  says  that  he  is  the  [defendant]  abo 
named;  that  the  [plaintiff]  herein,  in  pursuance  of  an  order  i 
quiring  him  so  to  do  [or,  voluntarily  —  or,  on  request  of  depo 
ent's  attorney],  served  upon  the  [defendant's]  attorney  a  co] 
of  the  account  alleged  in  [plaintiff's  complaint]  [or,  served  o 
etc.,  ,  a  bill  of  particulars],  of  which  the  annexed  is 

copy;  and  that  said  copy-account  [or,  said  bill]  is  defective,  ai 
insufficient  to  enable  the  [defendant]  to  prepare  for  trial  [c 
answer]  in  that  it  does  not  state  the  dates  of  the  several  itet 
[or  otherwise  specifying  the  defect^'']  :  and  that  a  further  accou: 
[or,  bill  of  particulars]  in  this  respect  is  essential  and  materi 


94  This  Form  was  sustained  in  Mat- 
thews V.  Hubbard,  47  N.  Y.  428. 

85  If  the  party  does  not  make  the 
verification,  add  clauses  such  as  are 
required  in  verification  of  a  pleading 
by  another  than  the  party.  (Jode  Civ. 
Pro.,  §  531.  See  p.  1368,  etc.  See 
Baremore  v.  Taylor,  53  N.  Y.  Super, 
a.  119. 

If  verification  is  insufiicient,  or 
omitted,  when  the  party  is  entitled  to 
a  verified  bill  or  account,  return  the 
paper  promptly  with  notice  of  the  ob- 


jection. Volume  I,  pp.  404,  411;  TH 
nison  v.  Smith,  1  Cal.  437;  Paine 
Smith,  32  Wise.  335 ;  Hoag  f .  West< 
10  Civ.  Pro.  Rep.  (Browne)  92. 

06  If  a  bill  is  defective,  the  app 
cant  should  apply  for  an  order  for 
further  bill.  Baker  v,  Sutton, 
Hun,  588,  33  N.  Y.  Supp.  1072 ;  Mos 
f>.  Hatch,  22  App.  Div.  21,  47  N. 
Supp.  781;  Ward  v,  Littlejohn, 
N.  Y.  Supp.  170,  17  Civ.  Pro.  R< 
179. 

97  Kellogg  V.  Paine,  8  How.  Pr.  35 
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of  the  defendant  in  [or,  the  prosecution  of]  this 
ason}. 

[Signature.'l 
FORM  No.  1079. 
to  compel  the  serrice  of  a  further  accoant  or  bill  of  par- 
ticulars. 

815,  p,  1171,  substituting  for  the  italic  clause  he- 
i  the  t,  requiring  the  said  —  plaintiff  —  to  serve 
f  particulars  of  —  indicating  the  respects  in  which 
larity  is  desired,  as  in  Forms  1067-1073,  of  this 

FORM  No.  1080. 
or  further  accounc  or  further  biU  of  particulars. 

bat  the  aforesaid  bill  of  particulars  heretofore 
plaintiff]  is  not  a  compliance  with  the  order  of 
red  on  the  day  of  ,  19     ,  directing 

[  of  particulars  in  the  following  respects:  [state], 

tat  all  proceedings  on  the  part  of  plaintiff  be,  and 
7  stayed  until  twenty  days  after  full  compliance 
der  of  ,  19     ,  in  the  respects  mentioned.^ 

FORM  No.  1081. 
to  compel  acceptance  of  biU  of  particulars  returned  as 
defective.©© 

I  815,  p,  1171,  stating  as  relief  sought:]  for  an 
that  the  [plaintiff]  accept  service  of  [defendant's] 
irs. 

FORM  No.  1082. 
to  preclude  evidence  for  failure  to  serve  account  or  par- 
ticulars.! 
and  action.] 

notice,  that  on  the  order,  a  copy  of  which  was 
aintiff's  —  attorney  on  the  day  of  , 


be    ordered    when 
lis  inability  to  givo 

Kindberg  t*.  Chap- 
r,  153. 

I  order  entered  in 
1,  87  App.  Div.  539, 
I,  In  the  case  of  a 
nalty  would  be  a 
ig  him  from  giving 
ding  Forms, 
anger,  09  App.  Div. 
)p.  205,  the  proper 
4}  testing  the  suflS- 

as  served,  is  dis- 

following    practise 


(a)  The  party  receiving  the  bill 
may  either  return  it  as  insufficient, 
or  may  retain  it  and  move  for  a  fur- 
ther bill. 

(b)  The  party  serving  the  bill  may, 
in  case  it  is  returned,  move  to  compel 
its  acceptance,  or  (as  a  less  desirable 
method  of  practise)  may  do  nothing 
and  wait  imtil  the  question  is  raised 
upon  the  trial. 

lA  party  is  onlv  entitled  to  this 
order  when  the  adversary  is  in  de- 
fault. It  is  not  authorized  when  a 
bill  of  particulars  is  served,  although 
such  bill  is  alleged  to  be  defective. 
Reader  v.  Haggin,  114  App.  Div.  112. 
And  see  note  to  preceding  Form. 
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19     ,  requiring  the  —  plaintiflp  —  to  serve  a  —  further -;- bill 
particulars  on  the  attorney  for  the  —  defendant  —  on  or  befo 
the  day  of  ,  19     ,  and  on  the  affidavit  of  M.  N 

verified  the  day  of  ,   19     ,  that  no  such  bill  h 

been  served: 

The   undersigned   will   move   this   court   at   a   Special   Ter 
thereof  to  be  held  at  the  County  Court  House  [or.  City  Hall], 
the  city  of  ,  on  the  day  of  ,  19     ,  at  tl 

opening  of  the  court,  [or,  o'clock  in  the  noon],  < 

as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  precludii 
the  [plaintiff]  from  giving  evidence,  on  the  trial  of  this  actio 
of  the  following  matters  alleged  or  referred  to  in  his  [complai: 
—  or,  of  the  following  items  contained  in  the  account  —  or,  bi 
of  particulars  —  or,  further  account  —  or,  bill,  c/c],  served  1 
said  [plaintiff]  upon  the  attorney  of  the  [defendant],  to  w; 
[here  specify  particularly  the  matters  covered  by  the  order  whi 
has  not  been  complied  within  or  for  such  other  or  further  reli 
as  may  be  just,  and  for  the  costs  of  this  motion. 

[Date.l  [Signature  and  office  address  of] 

Attorney  for  [moving  party]. 

[Address]  To  , 

Attorney  for  [adverse  party]. 

FORM  No.  1083. 
Order  precluding  evidence  at  the  triid. 

At  a  Special  Term  [etc.,  as 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  [and  filing]  the  affidavit  of  T.  Z.,  verified  the 
day  of  ,  19     >  [sind  the  original  bill  of  particulars  herein 

and  the  order  of  this  court  entered  on  the  day  of 

19     ,  a  copy  of  which  was  served  on  the  ,  on  the 

day  of  >  19     ,  requiring  the  to  serve  a  [furthei 

account  —  or,  bill  of  particulars  —  on  or  before  the  day  < 

,19     ,  and  the  affidavit  of  T.  Z.,  verified  the  di 

of  ,  19     ,  that  no  such  [further]  account  —  or,  bill- 

has  been  served ;  and  after  hearing  T.  Z.,  of  counsel  for  the  [d 
fendant],  and  A.  T.,  of  counsel  [or,  no  one  appearing  for  tl 
plaintiff]  in  opposition;  now,  on  motion  of  T.  Z.,  attorney  f 
the  [defendant]  : 

Ordered,  1.  That  the  [plaintiff]  be  precluded  from  giving  ar 
evidence  on  the  trial  of  this  action,  in  support  of  the  matte 
whereof  he  has  failed  to  render  a  [further]  bill  of  particula 
indicated  in  the  order  above  referred  to  [or  may  state  them  her 


II  Mil  111 
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ddence  of  the  account  and  the  items  thereof  men- 
iswer  of  the  defendant  Y.  Z.  herein.*] 
[plaintiff]  pay  to  the  [defendant]  dollars 

tion. 

iHon  08  in  Form  820,  p.  1174  of  this  volume.'\ 

FORM  No.  1084. 
It  compUdnt,  or  counter-claim  for  not  obeying  order  for 
account  or  particular8.8 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174,  of  this  volume'\. 

and  filing  the  affidavit  of  Y.  Z.,  verified  the 

,19     ,  and  the  order  to  show  cause  granted 
>  notice  of  this  motion],  dated  ,  19     ,  [and 

lie  service  thereof],  and  after  hearing  T.  Z.,  of 
jfendant],  and  A.  T.  [or,  no  one  appearing],  for 
^position,  and  due  deliberation  having  been  had; 
of  T.  Z.,  attorney  for  [defendant]  : 
That  the  complaint  [or,  the  counter-claim  in  the 
be  stricken  out,  and  the  [defendant]  have  judg- 
g  the  same  with  costs  [it  is  usual  to  add'},  pro- 
the   [plaintiff]   within  days  serve  on  the 

attorney  a  bill  of  particulars  as  required  by  the 
made  herein  the  day  of  ,  19     ,  and 

respects  wiih  said  order,   and   pay  the  costs  of 
ow  stated,  then  this  motion  be  denied.* 
[plaintiff]  pay  to  the  [defendant]  dollars, 

otion. 
ature  of  judge  with  initials  of  name  and  title,"] 


iccount  stated,  the 
idant  may  be  pre- 
^  any  evidence  of  it. 
t  Co.,  69  App.  Div. 
ipp.  483.  Compare 
1  Daly,  168,  17  Abb. 

lote. 

nent  of  1904  to  sec- 
»vided  that  upon  de- 
a  bill  of  particulars 
Mirt.  it  *'  shall  pre- 
iring  evidence  of  the 
his  affirmative  alle- 
particulars  have  not 
In  the  absence  of 
holding  that  this 
imited  the  court  in 
ish  the  default,  the 
[er  is  presented;  but 


it  is  thought  by  the  present  author 
that  the  practice  of  striking  out  as  a 
penalty  for  this  kind  of  disobedience 
is  abrogated.  And  such  seems  to 
have  been  the  disposition  of  the  court 
of  its  own  motion.  See  Raff  v.  Ros- 
ter, etc.,  Co.,  37  App.  Div.  534,  56 
N.  Y.  Supp.  292 ;  Oatman  v.  Watrous, 
99  App.  Div.  256,  90  N.  Y.  Supp.  940. 
*  For  approval  of  this  practice  see 
Gross  V,   Clark,   87   N.  Y.   272,  276, 

I  Civ.  Pro.  R.  464,  13  Wkly.  Dig.  434, 

II  Reporter,  583  (complaint) ;  Wilson 
V,  Fowler,  44  Hun,  89  (counter- 
claim ) ;  Baremore  r.  Taylor,  53  N.  Y. 
Super.  Ct.  119   (defense). 

A  court  of  limited  statutory  juris- 
diction has  no  such  power.  See  Bloom 
V.  Huyck,  71  Hun,  252,  25  N.  Y. 
Supp.  7. 


VI 


1410 


Abbott's  practice  ai^d  forms. 


SECTION  II. 
Motion  to  Compel  Skpabate  Statement  of  Causes  of  Aohon.  Dkfens 

ETO.ft 

FORMS. 


1085. 


1086. 


Notice  of  motion  to  compel 
separate  statement  of  causes 
oi  action. 

The  same;  to  compel  separate 
statement,  or  to  strike  out 
irrelevant  allegations. 


1087.  Order  requiring  the  plaix 
to  separately  state  and  ni 
ber  his  causes  of  action. 


FORM  No.  1085. 
Notice  of  motion  to  compel  separate  statement  of  causes  of  action* 

[As  in  Form  815,  p.  1171,  omitting  clause  between  the  t  and 
and  substituting  for  the  italic  clause  between  the  X  and  the 
the  following  :^  that  the  plaintiff  be  required  to  serve  an  amenc 
complaint  in  this  action  wherein  he  shall  separately  state  a 
number  the  facts  constituting  each  cause  of  action,  viz.,  \ 
statement  of  the  facts  which  constitute  his  all^jed  cause  of  acti 
against  the  defendant  [indicating  one,  as  thu3:]  for  injury  to  1 


* 


6  If  the  complaint  contains  several 
causes  of  action  improperly  united, 
contrary  to  Code  Civ.  Pro.,  §  484,  the 
vice  may  be  reached  by  a  demurrer, 
and  the  failure  of  the  plaintiff  to 
separately  state  and  niunber  them 
will  not  defeat  the  demurrer;  nor 
would  a  failure  to  move  to  correct 
the  complaint  by  compelling  a  sepa- 
rate statement;  nor,  if  such  a  motion 
were  made  and  denied,  would  the  de- 
fendant be  concluded  by  the  decision 
on  the  motion.  See  Ooldberg  i;.  Utley, 
60  N.  Y.  427;  O'Connor  v.  Va.  Pass., 
etc.,  Co.,  184  id.  47,  51.  Defendant  is 
entitled,  however,  to  have  the  com- 

Slaint  corrected  by  motion.  Fisher  v. 
r.  Y.  Staats-Zeitung,  114  App.  Div. 
824;  Whitney  i?.  Wenman,  96  App. 
Div.  290,  89  N.  Y.  Supp.  296;  Cohn  v. 
Jarecky,  90  Hun,  266,  36  N.  Y.  Supp. 
935. 

When  it  is  fairly  doubtful  whether 
the  complaint  states  more  than  one 
cause  of  action,  and  the  plaintiff  in- 
tends to  state  but  a  single  one,  a 
motion  to  separately  state  will  not  be 
granted,  but  defendant  will  be  left 
to  his  remedy  by  demurrer.  Weed  v. 
First  Nat.  Bank,  106  App.  Div.  285, 


94  N.  Y.  Supp.  681;  Pope  t?.  Kf 
30  App.  Div.  253,  61  N.  Y.  Supp.  6 
O'Brien  v,  Blaut,  6  App.  Div.  223. 
N.  Y.  Supp.  218. 

The  motion  will  in  no  case 
granted  unless  more  than  one  ca 
of  action  is  sufficiently  stated.  E 
V.  Mitchell,  46  Misc.  493,  92  N. 
Supp.  749. 

The  motion  should  be  granted  wl 
allegations  irrelevant  to  the  sii 
cause  of  action  are  included  {ph 
tiff  asserting  that  but  a  single  ca 
of  action  is  set  forth ) ,  unless  plair 
stipulates  to  amend  his  complaint 
omitting  the  irrelevant  matt 
Blake  v.  Barnes,  9  N.  Y.  Supp.  ( 
30  St.  Rep.  299.  Or  stipulates,  i: 
proper  case,  which  facts  are  alle 
by  way  of  aggravation.  Daly  v,  \ 
laneck,  29  Misc.  162,  60  N.  Y.  Su 
162. 

The  motion  must  be  heard  and 
termined    on    the    pleadings    ale 
Hatch  V,  Matthews,  9  Misc.  307, 
N.  Y.  Supp.  309;  aff*d,  83  Hun,  341 

The  several  causes  of  action  or 
fenses  set  up  in  a  pleading  should 
distinguished  by  ttie  phrase,  "  foi 
further  and  (second)  cause  of  actic 
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5  plaintiff,  and  his  statement  of  the  facts  which  con- 
^ed  cause  of  action  against  defendant  l_indicating 
L*]  for  injuries  to  plaintiff's  person. 

[Signature  and  office  address  of] 

,  Attorney  for  [naming  party]. 

ney  for  [adverse  party]. 

FORM  No.  1086. 
npel  separate  statement,  or  to  strike  out  irrelevant  alle- 
gations.? 

preceding  Form:]  or,  if  the  plaintiff  claim  that 
of  action  is  set  forth,  viz.,  a  cause  of  action  to 
IS  caused  by  the  defendant's  alleged  breach  of  duty 
's  agent,  that  the  following  allegations  be  stricken 
omplaint  as  irrelevant:  [state  specifically], 

FORM  No.  1087. 

he  plaintiff  to  separately  state  and  number  his  causes  of 
action.8 

rder)  and  recitals,  according  to  the  case;  see  Form 

follow  the  relief  stated  in  notice  in  Form  1085 
]  with  leave  to  the  [defendant]  to  answer  or  demur 
d  complaint  [or,  to  reply  or  demur  to  such  amended 
L  twenty  days  from  the  service  of  the  same, 
lintiff  pay  to  the  defendant  dollars  costs  of 

/iture  of  judge  by  initials  or  name  and  title.] 


something  equiva- 
tated  in  paragraphs 
'ed,  it  has  been  held 
,ted  and  numbered. 
1,  44  App.  Div.  634, 
);  Parsons  r.  Hayes, 

me  tortious  act  re- 
,o  both  person  and 
\  rise  to  two  inde- 
f  action.     Reilly  r. 

Paving  Co.,  170 
of  course,  includes 
1  by  negligence,  and 
ff  will  be  compelled 
te  and  number  the 
5.  Powers  V,  Sherin, 
^5  N.  Y.  Supp.  89. 

V.  Toung,  49  App. 
r.  Supp.  110,  where 

sanctioned. 


It  would  be  advisable  to  frame  the 
notice  in  this  alternative  form, 
wherever  it  might  with  some  force  be 
claimed  by  the  adverse  party  that  but 
one  cause  of  action  or  defense  was 
intended  to  be  pleaded,  but  which 
claim  would  leave  certain  allegations 

Plainly  irrelevant.  It  was  held,  in 
renndlich  v.  Hall,  7  N.  Y.  Civ.  Pro. 
62,  that  the  court  could  grant  this 
alternative  relief  under  the  usual 
prayer  "  for  other  and  further  re- 
lief";  the  decision  seems  of  doubtful 
correctness,  and  the  question  should 
be  avoided  by  framing  the  notice  in 
the  alternative. 

8  This  application  is  freouently 
joined  with  one  to  make  more  definite 
and  certain. 
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SECTION  ni. 

Motion  to  Makk  Mobe  Detinitb  aitd  Ckbtain.* 
FORMS. 


1088.  Notice  of  motion  to  make  a 
pleading  more  definite  and 
certain. 


1089.  Order  that  pleading  be  mi 
more  definite  and  certain. 


FORM  No.  1068. 
Notice  of  motion  to  make  a  pleading  more  definite  and  certain.io 

[As  in  Form  815,  p.  1171,  of  this  volume,  omitting  the  matl 
in  brackets  following  the  t,  cif^d  substituting  for  the  italic  clau 
between  the  t  o^f^d  1  the  folowing:'\  requiring  the  complaint  [c 
answer]  herein  to  be  made  more  definite  and  certain  [here  eith 
designate  the  particular  clauses  believed  to  be  indefinite  and  u 
certain,  or  state  the  respects  wherein  more  definiteness  and  a 
tainty  is  required,  as  thus:^^]  by  showing  the  kind,  charact^ 
amount  and  value  of  merchandise  stated  by  the  plaintiff  to  ha 
been  shipped  to  defendant. 


I 

f 


1 1 


9  Matters  of  time,  place  and  cir- 
cumstance, unless  they  constitute 
material  parts  of  the  cause  of  action 
or  defense,  are  strictly  within  the 
province  of  a  bill  of  particulars,  and 
must  be  obtained  by  that  method. 
See  Smith  v.  Irvin,  45  Misc.  262.  92 
N.  Y.  Supp.  170;  Dumar  v.  Witherbee, 
88  App.  Div.  181,  84  N.  Y.  Supp.  669 ; 
Kavanaugh  f.  (Jomm.  Tr.  Co.,  45 
Misc.  201,  91  N.  Y.  Supp.  967,  and 
cases  cited.  But  dates  of  execution 
and  delivery  of  a  writing  are  part  of 
the  instrument,  and  omission  results 
in  indefiniteness.  Pigone  v»  Lauria, 
115  App.  Div.  286. 

The  practice  of  uniting  a  motion  to 
make  more  definite  and  certain  with 
an  application  for  a  bill  of  particu- 
lars, in  the  alternative,  disapproved. 
Kavanaugh  r.  Com.  Tr.  Co.,  supra. 
The  distinction  between  the  two  mo- 
tions is  well  stated  in  Mullen  r.  Hall, 
51  :Misc.  50. 

1^  Move  within  twenty  days  after 
serviro  of  the  pleadinjr  objected  to, 
and  before  roticinjr  for  trial,  and  be- 
fore answerinsr.  demurring  or  reply- 
ing to  the  pleading,  or  obtaining  any 


extension  of  time  to  do  so,  unless  t 
right  to  move  be  reserved  there 
N.  Y.  Gen.  Rule,  22;  see  p.  1374  a 
notes.  De  Carillo  r.  De  Carillo, 
Hun,  359,  6  N.  Y.  Supp.  305;  W 
Hams  V.  Folsom,  57  Hun,  128,  10 
Y.  Supp.  893. 

If  order  to  show  cause  is  ask( 
add  allegations  under  N.  Y.  G^ 
Rules;  see  p.  1172. 

If  defendant  moves  make  affida^ 
of  merits.  Bingham  v.  Bingham, 
Civ.  Pro.  Rep.  166.     See  Form  lO: 

10*  In  analogy  to  the  practice 
special  demurrer,  for  which  this  n 
tion  is  a  substitute,  the  notice  shov 
point  out  the  defects  of  the  plead! 
as  distinctly  as  possible.  Nineteen 
Ward  Bank  v.  Manh.  Ry.  Co.,  .56  Ar 
Div.  618.  67  N.  Y.  Supp.  .598;  G 
more  v.  Norton,  10  Kans.  491 ;  Kc 
r.  Reece,  27  id.  338 ;  O'Connor  r.  Ko< 
56  Mo.  253;  Carney  r.  Bernheira< 
3  Monthly  L.  Bui.  22;  Truesdell 
Hull,  35  Minn.  468,  29  N.  W.  Rep.  7 
Nischke  r.  VVirth.  66  Wis.  -170,  2^ 
W.  Rep.  342.  See.  also.  Pope  Ml 
Co.  r.  Rubber  Goods  Mfg.  Co.,  li 
App.  Diy.  353,  91  N.  Y.  Supp.  82 
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7  allying  whether  the  agreement  referred  to  in  the 
oral,  or  in  writing,  and  if  in  writing  to  allege  its 

r  describing  particularly,  by  metes  and  bounds,  the 
oned  therein,] 

ting  forth  any  provisions  of  the  charter  of  the 
.  Louis  Bridge  Company,  and  any  provisions  of  the 
:ates  of  Illinois  and  Missouri  respectively,  by  or 
;  is  claimed  by  the  plaintiff  that  the  stockholders 
y  are  severally  liable  as  alleged  in  such  subdivision 
int.] 

ig  the  nature  and  grounds  of  the  alleged  indebted- 
?ndant  to  the  plaintiff.] 

>wiiig  what  allegations  of  the  complaint  are  de- 
ring  what  were  the  causes  and  reasons  for  the  plain- 

from  employment  other  than  those  particularly 

said  answer,  p^ 

FORM  No.  1080. 
hat  pleading  be  made  more  defnite  and  certain. 

't  order)  and  recitaW^  as  in  Form  820,  p.  1174,  of 

] 

That  within  days  after  service  of  a  copy  of 

n  the  [plaintiff's]  attorney,  the  [plaintiff]  serve 
endant's]   attorney  a  copy  of  the  complaint   [or. 


it  need  not  disclose 
nent  was  or  was  not 
igh  its  terms  bring 
ite  of  frauds.  Mars- 
N.  Y.  206.  Bui  de- 
id  on  motion  to  re- 
nt to  be  made  more 
in  as  stated  in  the 
•st  Presb.  Church  c. 
.  Div.  82,  76  N.  Y. 

"  each  and  every 
m"  is  properly  re- 
lade  more  definite. 
15  N.  Y.  Supp.  119, 

89. 

was  in  the  form  of 
uit  was  held  to  be 


frivolous,  and  a  motion  to  make  it 
more  definite  and  certain  denied,  in 
Kelly  V.  Sammis,  25  Misc.  6,  63  N.  Y. 
Supp.  825.  The  correctness  of  this 
decision  is  doubtful.  See  Stuber  r. 
McEntee,  142  N.  Y.  200.  206. 

13  From  Cooper  r.  Fiske,  44  App. 
Div.  531,  00  N.  Y.  Supp.  944,  where 
the  answer,  after  pleading  some 
grounds  justifying  the  discharge^ 
added  **  and  other  causes." 

14  If  the  party  against  whom  the 
motion  is  made  stipulates  in  open 
court  in  a  manner  to  defeat  the  mo- 
tion, see  that  the  recitals  carefully 
set  out  the  stipulation.  See  Van 
Tassell  v,  Beecher,  8  Misc.  26,  28 
N.  Y.  Supp.  73. 
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answer]    amended    [here  state  in  what  respect;  see  precec 
Form]. 

2.  That  within  [the  same  time]  the  plaintiff  pay  to  the  | 
fendant's]  attorney  dollars  costs  of  this  motion, 

3.  That  in  default  of  such  service  and  payment  the  follow 
allegations  of  the  complaint  [or,  answer]  be  stricken  c 
[specif y]}'^ 

[4.  Meanwhile  let  all  further  proceedings  by  the  plaintiff 
stayed.] 

5.  That  the  time  for  the  [defendant]  to  answer  [or,  repl 
demur,  or  take  such  other  action  as  he  may  be  advised,  is  exten 
until  the  expiration  of  twenty  days .  after  such  amended  [c( 
plaint]  shall  have  been  served  on  his  attorney.^® 

Enter:  [signature  of  judge  by  initials  of  name  and  title. 


SECTION   IV. 


Motion  to  Stbike  Out  a  Pleading  ob  Matteb  Thebefbom. 


FORMS. 


I.   Stbikino  out  pleading  fob 
contempt. 

1090.  Order  striking  out  pleading  for 

refusal  of  a  party  to  obey  an 
order  of  the  court. 

II.   Stbikino  out  pleading,  etc.,  as 

SHAM,  ETC. 

1091.  Affidavit  to  move  to  strike  out 

sham  answer  or  defense. 

1092.  Notice  of  motion  to  strike  out 

a  sham  answer  or  defense. 

1093.  Order    striking   out   sham    an- 

swer or  defense. 

III.     IBBELEVANT,  BEDUNDANT,  AND 

scandalous  MATTEB. 

1094.  Notice  of  motion  to  strike  out 


irrelevant,      redundant, 
scandalous  matter. 

1095.  Order   striking   out   irrele^ 

redundant,  or  scanda 
matter. 

IV.   Compelling  election. 

1096.  Affidavit  in  support  of  mo 

to  compel  election. 

1097.  Notice    of    motion    to    coi 

plaintiff  to  elect  heU 
several  counts  setting  f 
the  same  cause  of  action. 

1098.  Order    requiring    election 

tween  several  counts  set 
forth  the  same  cause 
action. 


15  Need  not  repeat  the  allegations 
if  sufficiently  identified  in  the  preced- 
ing portion  of  order. 

See,  as  to  propriety  of  the  penalty 
for  non-compliance  with  order,  Cooper 
f.  Fiske,  44  App.  Div.  531,  60  N.  Y. 


Supp.  944;   Hughes  r.   Chicago, 
R.  Co.,  45  N.  Y.  Super.  Ct.  114. 
18  If  extension  of  time  to  answ 
desired,  submit  an  affidavit  of  mc 
See  Form  No.  1031;  Rule  24;  Ki 
V.  Hardware  Mfg.  Co.,  49  Misc.  3 
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EtIKINO  OUT  PLEADING  FOR  CONTEMPT. 
FORM  No.  1090. 

;  pleading  for  refuMl  of  a  party  to  obey  an  order  of  the 
courtiT  ^ 

At  a  Special  Term  {eic,  as  in  Form 
820,  p.  1174]. 
•J 

7ing  been  made  by  Mr.  Justice  ,  in  this 

day  of  ,  1^     >  requiring  the  [plain- 

er and  refusal,  as  thus^  to  appear  on  the  day 

,  o'clock  [a.]  m.,  and  be  examined  as  a  witness 
I  his  deposition,  at  tJie  instance  of  the  [defendant], 

Code  of  Civil  Procedure.  And  the  said  [plain- 
peared,  and  having  given  certain  testimony,  and 
ing  been  adjourned  from  time  to  time  until  this 
)llowing  question  among  others  having  been  pro- 
,  viz.  [stating  question], 
[plaintiff]  having  refused  to  ansv^er  said  question, 

motion  by  [defendant]  to  compel  said  [plaintiff] 

question  having  been  made  and  heard  before 
,  and  he  having  decided  that  the  [plaintiff] 
id  question  which  has  been  propounded,  and  the 
^eing  again  propounded,  and  the  witness  having 
jr,  as  follows  [stating  evasive  answer  or  refusal']  y 
jlined  to  give  any  other  answer,  and  the  court 
that  said  answer  was  evasive,  and  that  the  plain- 
e  the  [constituent  parts  of  said  remedy],  and  the 
;  refused  to  answer  further,  and  the  defendant 
that  the  plaintiff's  complaint  be  dismissed,  and 
ad  filing  the  evidence  taken  herein,  and  the  com- 
sver,  and  the  order  of  Mr.  Justice  ,  of 

,  and  the  affidavit  of  L.  A.  C,  dated  the  day 

>     ,  on  which  said  order  was  founded,  and  after 

H.,  Esq.,  of  counsel  for  the  defendant,  and 
for  the  plaintiff,  and  due  deliberation  having  been 
otion  of  the  defendant's  attorney : 


lichards  v,  Judd,  15 
184,  a  case  of  re- 
examination before 
•  V,  Walker,  8  Abb. 
Y,  260  (neglect  to 
K  1340  of  this  vol- 
17.  Clark,  cited  on 


p.  1409  of  this  volume,  as  to  neglect 
to  serve  bill  of  particulars. 

It  is  doubtful  whether  the  court 
has  the  power  to  strike  out  the  de- 
fendant's answer  as  pimishment  for 
such  contempt.  See  notes  to  Form 
No.  1007. 
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Ordered,  that  the  plaintiff's  complaint  herein  be  and  the  sa 
is  hereby  stricken  out,  and  that  this  action  be  and  the  same 
hereby  dismissed,^®  with  costs. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 

II.    STRIKING  OUT  PLEADING  AS  SHAM,  ETC.i* 
FORM  No.  1091. 
Affidayit  to  moye  to  strike  out  tham  answer  or  defeaie;«> 

[Title  of  court  and  action."] 
[Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  herein  [or  state  connection  unth 
cause,  means  of  knowledge,  etc.]. 

II.  That  he  has  read  the  answer  of  the  defendant  Y.  Z.  her< 
and  that  the  defense  of  [payment]  therein  set  up  is  wholly  i 


18  The  language  of  the  statute  as 
to  examination  before  trial  only  con- 
templates "  striking  out  the  plead- 
ing.'  The  practice  has  been,  in  the 
case  of  plaintiff's  refusal,  to  add  that 
the  complaint  be  dismissed. 

19  A  defense  is  sham  when  it  is  so 
clearly  false  in  fact  as  that  it  does 
not  in  reality  involve  any  matter  of 
substantial  litigation,  t.  e.,  false  in 
the  sense  of  being  a  mere  pretense  set 
up  in  bad  faith  without  color  of  fact. 
Goodwin  v.  Thompson,  88  Hun,  698, 
34  N.  Y.  Supp.  769.  There  should 
appear  some  fact  or  facts,  outside  of 
affidavits  showing  or  tending  to  show 
the  falsity  of  the  answer,  which  indi- 
cates bad  faith.  Albany  Co.  Bank  v. 
Rider,  74  Hun,  349,  26  N.  Y.  Supp. 
490.  A  sham  answer  or  defense  may 
not  be  stricken  out,  unless  its  falsity 
be  made  to  appear  beyond  a  reason- 
able doubt.  Zimmerman  r.  Meyro- 
witz,  77  App.  Div.  329,  79  N.  Y.  Supp. 
159,  12  Anno.  Gas.  271. 

A  mere  repetition  by  the  defend- 
ant, in  his  opposing  anidavit,  that  the 
statements  in  his  answer  are  true,  but 
not  in  any  way  directly  answering  the 
statements  in  the  moving  affidavits, 
adds  nothing  to  the  answer  and  is 
wholly  unsatisfactory.  First  Nat. 
Bank  v,  Slattery,  4  App.  Div.  421, 
38  N.  Y.  Supp.  859. 

20  A  verified  general  denial  cannot 
be  struck  out  as  sham.    Wayland  v. 


Tysen,  45  N.  Y.  281.  Nor  can  a  i 
fled  denial  of  a  material  and  essei 
allegation  of  the  complaint.  Rob 
Hallock,  5  Abb.  N.  C.  86,  55  How. 
412;  Colt  V,  Davis,  50  Hun,  36 
N.  Y.  Supp.  354,  16  Civ.  Pro.  180. 

The  rule  seems  to  be  the  si 
whether  the  denial  be  general  or 
cific,  on  knowledge  or  on  informa 
and  belief,  or  a  denial  of  any  kn< 
edge  or  information  sufficient  to  f 
a  belief  —  in  other  words,  a  denia 
any  one  of  the  forms  authorized 
the  Code,  and  either  in  an  actioi 
law  or  in  equity,  cannot  be  stri( 
out  as  sham.  See  Schlesingei 
Wise,  106  App.  Div.  570,  94  N 
Supp.  721 ;  Thompson  v.  Erie  Ry. 
45  N.  Y.  408;  Humble  v.  McDonoi 
5  Misc.  608,  25  N.  Y.  Supp.  965;  ( 
lagher  v.  Merrill,  13  App.  Div. 
43  N.  Y.  Supp.  303;  Wilson  v.  E 
man,  etc.,  Co.,  56  Hun,  194,  9  N 
Supp.  189;  Robert  Gere  Bank  v. 
man,  51  Hun,  97,  5  N.  Y.  Supp. 
aff*d  on  opinion  below,  115  N.  Y.  ( 
Alexander  v.  Aronson,  65  App.  '. 
174,  72  N.  Y.  Supp.  640;  Ginnel 
Stayner,  71  App.  Div.  540,  76  N 
Supp.  887. 

A  counter-claim  cannot  be  stri( 
out.  Baum's  Castorine  Co.  r.  Thoi 
92  Hun,  1,  37  N.  Y.  Supp.  913;  I 
Nat.  Bank  r.  Slattery,  4  App.  '. 
421,  38  N.  Y.  Supp.  869. 
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e  and  sham ;  Estate  facts  as  ihus]  that  the  defendant 
i,  or  in  any  way  satisfied  the  demand  set  up  in  the 
p  any  part  thereof;  nor  has  he  ever  paid,  hy  him- 
Qts,  to  the  plaintiflF,  or  to  any  of  his  agents,  any  part 
eged  by  the  said  answer  to  have  been  paid. 

bhe  only  person  ever  authorized  by  deponent  to  ask 
ley  from  the  defendant  is  one  M.  N.,  whose  affidavit 
jxed ;  and  that,  to  the  best  of  deponent's  knowledge 
other  person  ever  asked  or  received  anything  from 
for  account  of  this  deponent. 

[Signature.'] 
avits  in  corroboration  should  be  annexed.]^^ 

FORM  No.  1092. 
of  motion  to  strike  out  a  sham  answer  or  def  ense.22 

:ourt,  as  in  Form  815,  p.  1171,  of  this  volume,  sub- 
\e  italic  matter  between  the  X  and  the  t,  as  follows:] 
the  answer  herein  as  sham  [or  as  thus:  the  first 
)  answer  herein  as  sham  —  and  if,  only  part  being 
!  remainder  is  frivolous,  may  say:  and  for  judgment 
as  frivolous].^ 

And  if  such  relief  be  denied,  that  the  said  defense 
•  be  made  more  definite  and  certain  as  to  —  specify- 


itest  authorities,  it  is 
as  to  make  this  mo- 
can  be  shown  (out- 
by  of  the  defendant's 
ations,  as  shown  by 
plaintiff  and  the  sup- 

0  which  raise  a  pre- 
he  answer  is  a  mere 
terits  of  the  defense 
lere  preponderance  of 

on  the  motion,  wiU 

1  determinative. 

1  should  be  made  to 
Y.  Code  Civ.  Pro., 
Casaneuva,  30  Cal. 
made  any  time  before 
Foster,  29  Minn.  166. 
^h  the  plaintiff  has 
reply.    Miln  v,  Vose, 

is  not  unreasonable, 


and  does  not  appear  to  have  preju- 
diced the  defendant,  is  not  ground  for 
denying  the  motion.  Tibballs  v.  Self- 
ridge,  12  How.  Pr.  64. 

23  It  is  common  practice  to  include 
in  an  order  striking  out  the  whole 
answer  as  sham,  a  direction  for  judg- 
ment. Whether  this  is  proper,  or 
whether  the  plaintiff  should  be  left  to 
apply  to  the  clerk,  or  to  move  on 
notice,  as  the  case  may  require,  for 
judgment  for  failure  to  answer,  com- 
pare Fuller  t?.  Claflin,  93  U.  S.  14; 
KreitB  r.  Frost,  6  Abb.  Pr.  (N.  S.) 
277;  People  v.  McCumber,  18  N.  Y. 
315;  Potter  v.  Carreras,  4  Robt.  629; 
Lefferts  v,  Snediker,  1  Abb.  Pr.  41; 
Tharin  u.  Seabrook,  6  S.  C.  113;  De 
Forest  v.  Baker,  1  Abb.  Pr.  (N.  S.) 
34,  1  Robt.  700. 
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FORM  No.  1093. 
Order  strikiiiK  out  sham  answer  or  defenae. 

[Caption  {court  order)  and  recitals,  according  to   the   case; 
Form  820,  p.  1174,  of  this  volume.] 

Obdebed,  that  the  answer^  of  the  defendant  Y.  Z.  in  this  a< 
be  stricken  out?^  as  sham  [or  if  the  motion  be  to  strike  out 
defense  as  sham,  and  for  judgment  on  another  as  frivolo 
that  the  first  defense  be  stricken  out  as  sham,  and  that  the  p 
tiff  have  judgment  on  the  second  defense  as  frivolous],  with 
dollars  costs  of  this  motion. 

Enter:  [signature  of  judge  by  initials  of  name  and  title 


III.    IRRELEVANT,   REDUNDANT,   AND   SCANDALOUS  MATTE! 
FORM  No.  1094. 
Notice  of  motion  to  strike  out  irrelevant,  redundant,  or  scandaloui  mat 

[As  in  Form  815,  p.  1171,  of  this  volume,  substituting  for 
italic  matter  between  the  t  and  If  the  foilowing:']   striking 


A  motion  to  strike  out  as  sham  may 
be  joined  with  a  demand  for  judgment 
for  frivolousness  of  the  answer.  Peo- 
ple r.  McCumber,  18  N.  Y.  315  (see 
supra).  Or,  in  the  alternative,  to 
make  more  definite  and  certain.  Sher- 
man V.  Boehm,  15  Abb.  N.  C.  254. 

A  motion  to  strike  out  a  defense  as 
sham  may  be  joined  with  a  demand 
for  judgment  for  frivolousness  of  an- 
other defense.  Kay  v.  VVhittaker,  44 
N.  Y.  565.  And  in  such  a  case  it  is 
best  to  state  which  portions  are  ob- 
jected to  as  sham  and  which  frivo- 
lous. Bailey  v.  Lane,  13  Abb.  Pr. 
354,  21  How.  Pr.  475.  See,  also,  Jar- 
vis  V.  McBride,  18  Wis.  316. 

As  to  what  relief  will  be  granted 
under  the  prayer  for  general  relief, 
see  volume  I,  pp.  151,  152,  and  Fel- 
lows V.  MuUer,  38  N.  Y.  Super.  Ct. 
137. 

24  Part  of  an  entire  answer,  or  part 
of  a  separate  defense,  cannot  be  struck 
out  as  sham.  Smith  v.  Am.  Tur- 
quoise Co.,  28  N.  Y.  Supp.  329;  Win- 
slow  V,  Ferguson,  1  Lans.  436 ;  Collins 
17.  Coggill.  7  Robt.  81;  Bell  v,  Ogden, 
13  Abb.  Pr.  93,  note. 


26  A  sham  answer,  or  defens 
ordered  stricken  out.  If  the  an 
is  frivolous,  the  order  should  n( 
that  it  be  struck  out,  but  that 
overruled,  and  plaintiff  have  ; 
ment.  Howe  t*.  Elwell,  57  App. 
357,  67  N.  Y.  Supp.  1108,  9  Anno. 
166;  Reese  v.  Walworth,  61  App. 
64,  69  N.  Y.  Supp.  1115. 

It  is  not  usual  to  give  leav 
answer  anew. 

26  If  anything  of  the  answe 
left,  an  order  granting  judgmeni 
solutely  in  favor  of  the  plai 
would  be  improper.  Strong  r.  Sp 
53  N.  Y.  497.  See,  also,  note  to 
Form. 

27  This  motion  is  not  to  be  use 
a  substitute  for  a  demurrer,  or 
of  an  issue,  and  the  court  will 
determine  upon  the  motion  the  i 
ciency  of  the  allegations  as  msitU 
defense.  See  Rankin  r.  Bush, 
App.  Div.  294,  95  N.  Y.  Supp.  71 

28  Directions  as  in  note  10  to  F 
No.  1088.  Siriani  r.  Deutsch,  12  ^ 
213,  34  N.  Y.  Supp.  26.  Move  he 
issue  joined.  Gen.  Rule  No.  22.  1 
ure  to  return  motion  papers  is  n 
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it,^  as  thus:'\  all  of  the  third  paragraph^^  of  the 

answer]   herein,  and  so  much  of  the  fifth  para- 

ws  the  words  [quote  a  few  preceding  words],  and 


|€ction  that  the  mo- 
e  in  time.  Gibson  t*. 
381,  22  N.  Y.  Supp. 

;r  practice  to  state 
1  of  the  cause  so  as 

motion  is  in  time ; 
at  this  is  not  essen- 
i  to  delay  is  matter 
tarber  v,  Bennett,  4 
a  f.  Saugerties,  etc., 
37. 

'esent  practice  the 
cise  of  its  discretion, 
iie  motion  unless  it 
irrelevant  matter  ag- 
rrasses  the  moving 
irrelevancy  or  redun- 
jd  as  presumptively 
rell  V.  Day,  84  App. 
'.  Supp.  993;  Bogar- 
ly.  Co.,  62  App.  Div. 
>p.  1094;  Dinkelspeil 
aurnal  Pub.  Co.,  91 
5  N.  Y.  Supp.  375. 
>r8on  need  not  be  a 
Loewy,  2  Misc.  345, 
1027.  Therefore,  if 
t  scandalous,  nor  on 
ssing,  facts  showing 
[larty  is  embarrassed 
in  an  aflidavit. 
lowing  the  pleadable 

merely  set  out  the 
jperly  stricken  out. 
7o.  V,  Rothschild,  HI 

I  need  not  be  struck 
fault  is  the  pleading 
[Tt  V.  Vogt,  86  App. 
I,  Supp.  677. 
on,  which  is  harm- 
ustify  granting  the 
tffg.    Co.    V,   Rubber 

100  App.  Div.  349, 
128. 

are  unnecessarily  re- 
affirmative   defenses 

out  as  redundant, 
aenoe  will  prevent 
demurring.  Uinkel- 
re.  Journal  Pub.  Co., 
86  N.  Y.  Supp.  376; 
»t,  66  App.  Div.  532, 
74,  8  Anno.  Cas.  453. 


29  The  notice  must  specify  the  pre- 
cise parts  which  are  to  be  striclkei) 
out.  Blake  v.  Eldred,  18  How.  Pr. 
240;  Benedict  t*.  Dake,  6  id.  352; 
Bryant  v.  Bryant,  2  Robt.  612;  Peo- 
ple r.  Empire,  etc.,  Mining  Co.,  33 
Cal.  171;  Pearce  v,  Mclntyre,  29  Mo. 
423;  Jackson  t.  Bowles,  67  id.  609; 
Robinson  v.  Rice,  20  Mo.  229  ( holding 
that  a  designation  of  the  objectionable 
matter  by  a  reference  to  the  line  and 
page  of  the  original  pleading  is  not 
sufficient ;  see  volume  I,  p.  63 ;  O'Con- 
nor V.  Koch,  56  Mo.  253. 

A  counterclaim  cannot  be  stricken 
out  as  irrelevant  or  redundant.  Fet- 
terich  v.  McKay,  47  N.  Y.  426;  Wal- 
ter r.  Fowler,  85  N.  Y.  621;  Harway 
f.  Mayor,  1  Hun,  628. 

An  entire  answer  or  defense  cannot 
be  stricken  out  as  insufficient,  as  the 
remedy  is  by  demurrer,  or  motion  for 
judgment;  but  if  containing  unau- 
thorized matter,  or  if  redundant,  it 
can  be  stricken  out  even  where  it 
embraces  what  is  pleaded  as  a  sepa- 
rate defense.  Uggla  v.  Brokaw,  77 
App.  Div.  310,  79  N.  Y.  Supp.  244, 
Noval  r.  Haug,  48  Misc.  198,  96  N.  Y. 
Supp.  708;  Colt  V.  Davis,  50  Hun, 
366,  3  N.  Y.  Supp.  354,  16  Civ.  Pro. 
180. 

Separate  allegations  should  not  be 
struck  out  so  as  to  leave  what  re- 
mains unintelligible,  or  consisting  of 
admissions  which  are  qualified  by 
matter  struck  out.  Collins  v.  Cog- 
gill,  7  Robt.  81 ;  Day  v.  Day,  95  App. 
Div.  122,  88  N.  Y.  Supp.  504. 

Nor  the  prayer  for  relief.  Averill 
V.  Taylor,  5  How.  Pr.  476;  1  Code  R. 
(N.  S.)  213. 

Allegations  of  special  damage  can- 
not be  stricken  out  as  irrelevant, 
where  the  result  would  necessarily  be 
to  determine  plaintiff's  right  to  re- 
cover therefor.  Pavenstedt  v,  N.  Y. 
Life  Ins.  Co.,  103  App.  Div.  36,  92 
N.  Y.  Supp.  853. 

80  If  the  motion  relates  onlv  to  a 
part  of  a  cause  of  action  or  oefense, 
indicate  it  distinctly  and  not  merely 
by  the  folios.  Vol.  I,  p.  63;  Common- 
wealth V.  Melugin,  4  ^y.  L.  Bep.  265. 
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precedes  the  words  [quote  a  few  subsequent  words'\,  as 
relevant^^  [or,  redundant  —  or,  as  irrelevant  and  redundant  - 
if  the  application  be  in  whole  or  in  part  for  scandalousness,  i 
stitute  or  add:  as  scandalous.]^ 


iiti' 


fii 


FORM  No.  10G5. 

Order   strikmg   out   irrelevant,   redundant,   or   acandaloiu   matter   fr« 

pleading. 

[Caption  (court  order)  and  recitals,  according  to  the  case,  a 
Form  820,  p.  1174,  of  this  volume.^ 

Ordebed,  that  so  much  of  the  matter^  contained  in  the 
paragraph  of  the  [complaint]  in  this  action  as  follows  the  w( 
\_qu/)te  a  few  preceding  words'},  and  precedes  the  words  [qiu) 
few  subsquent  words},  in  said  paragraph,  be  stricken  ou 

redundant   [or,  irrelevant  —  or,  redundant  and  irrelevant  - 
add  or  substitute:  as  scandalous]. 

[//  the  pleading  is  on  file,  and  if  the  omission  leaves  the  pi 
ing  sensible,  may  add  direction  to  clerk,  as  in  second  paragrapi 
Form  33,  Volume  I,  p.  23.  Otherwise  may  direct  amendn 
as  thus:]  That  within  days  after  the  service  of  this  or 

and  upon  payment  of  the  costs  hereinafter  mentioned,  the  [pi 
tiff]  re-serve  upon  the  [defendant]  the  said  [complaint]  her 
amended  by  the  omission  of  the  aforesaid  matter  stricken  ou 
herein  ordered,  and  thereupon  the  [defendant]  shall  have 
days  in  which  to  plead  thereto  [or  make  such  application  as 
may  be  advised  thereon^]. 

[If  the  matter  be  scandalous,  may  direct  removal  from  fi 
see  Volume  I,  p.  297,  Forms  169,  170.  For  direction  chart 
attorney  with  costs,  see  same  forms.} 


» 


31  The  frround  of  objection  must 
be  specified.  Bowman  v.  Sheldon,  5 
Sandf.  657;  Lucas  v.  Smith,  54  Ind. 
530;   Ricketts  v.  Dorrell,  59  id.  427. 

32  See  volume  I,  pp.  61,  62;  N.  Y. 
Code  Civ.  Pro.,  §  545;  Hilton  v,  Carr, 
40  App.  Div.  490,  58  N.  Y.  Supp.  134; 
People  ex  rel.  v,  Murray,  23  Civ.  Pro. 
R.  53;  Armstrong  v.  Philips,  60  Hun, 
243,  14  N.  Y.  Supp.  582,  20  Civ.  Pro. 
309:  La  vols  v.  Clute,  37  N.Y.  St.  Rep. 
859;  Bowman  r.  Sheldon.  5  Sandf. 
657:  Opdyke  r.  Marble,  44  Barb.  64, 
18  Abb.  Pr.  266;  ard.  Id.,  375. 

As  to  charging  attorney  with  costs, 
see  Cracknall  v.  Janson,  L.  R.,  11  Ch. 
D.  1,  48  L.  J.  Ch.  168,  39  L.  T.  31, 


27  W.  R.  55;  and  for  Form  of  d 
tion  on  this  point,  volume  I,  p. 
Form    169. 

33  The  motion  may  be  sustaine 
to  part  and  denied  as  to  the  res: 
De  Santes  v.  Searle,  11  How.  Pr. 

34  It  is  in  the  discretion  of 
court  to  compel  the  service  oj 
amended  (fleading.  Durch  v,  C 
pewa  County,  60  Wis.  227. 

The  order  should  direct  the  sei 
of  an  amended  pleading  when 
original  pleading  is  radically 
formed  by  the  order.  Waltham 
Co.  1-.  Brady,  67  App.  Div.  102 
N.  Y.  Supp.  540. 
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IV.   COMPELLING  ELECTION. 
FORM  No.  1096. 
rit  in  support  of  motion  to  compel  election.86 
ind  adion.] 

luly  sworn,  says: 

the  defendant  herein  [or  state  relation  to  cause, 
iowledge.'] 

one  transaction  of  the  nature  mentioned  in  either 

causes  of  action  set  up  in  the  complaint  ever 

Q  said  defendant  and  the  plaintiff,  and  that  the 

oth  of  the  said  supposed  causes  of  action  relate 

and  the  same  transaction. 

[Signature.^ 

FORM  No.  1007. 
0  compel  plaintiff  to  elect  between  aeveral  counts  setting 
forth  the  same  cause  of  action. 

815,  p.  1171,  of  this  volume,  omitting  clause  in 
e  t,  and  substituting  for  the  italic  matter  between 
the  following .'l  requiring  the  plaintiff  to  elect  be- 
tated  cause  of  action  and  the  second  stated  cause 


on  of  a  plaintiff *a 

same  demand,  in 

action,  whenever 

to  the  aspect   in 

1  to  relief  (Mulli- 

99  App.  Div.  499, 

;   Blank  v.  Harts- 

;  Velie  r.  Newark 

^bb.  N.  C.  309,  65 

notion  is  rarely  to 

e  plaintiff's  com- 
two  inconsistent 
a  motion  will  lie 

on.    See  Tuthill  r. 

Y.  148,  155;  Cas- 
Wklv.    Dig.    222: 

,  23  Misc.  442,  52 

election  between  a 
nmon  law  liability 
a  count  upon  lia- 


bility under  the  Employers*  Liability 
Act,  denied.  Monigan  v.  Erie  R.  Co., 
99  App.  Div.  603,  91  N.  Y.  Supp.  657; 
8.  p.,  Frieze  v.  Ala.,  etc.,  R.  Co.,  99 
App.  Div.  545,  91  N.  Y.  Supp.  81. 

See,  also,  Gowans  t;.  Jobbins,  90 
App.  Div.  429,  86  N.  Y.  Supp.  312. 

Misjoinder  of  distinct  causes  of 
action  is  not  ground  for  this  motion 
(Woodman  r.  Davis,  32  Kans.  344, 
4  Pac.  Rep.  263),  but  the  remedy  is 
demurrer. 

An  affidavit  is  unnecessary  (Ford 
r.  Mattice,  14  How.  Pr.  91),  except 
when  the  cause  of  action  or  defence 
is  repeated  in  such  manner  that  the 
pleading  does  not  show  upon  its  fare 
that  the  two  are  really  identical 
(Lackey  i*.  Vanderbilt,  10  id.  155),  or 
unless  an  order  to  show  cause  is  asked 
(see  p.  1172),  or  an  extension  or  stay 
(see  p.  1374). 
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of  action  in  the  complaint,  and  state  which  he  will  rely  on; 
that  on  such  election  the  other  cause  of  action  be  stricken  out ;  o 
default  of  so  electing,  then  the  second  cause  of  action  be  stric 
out  as  redundant. 

FORM  No.  1098 
Order  requiring  election  between  leverftl  counts  setting  forth  the  same  c 

of  action. 

[Caption  {court  order)  and  recitals  according  to  the  case,  oi 
Form  820,  p.  1174  of  this  volume.] 

Ordered,  1.  That  the  plaintiff,  within  days  after  the 

vice  of  a  copy  of  this  order  elect  between  the  first  stated  a 
of  action  and  the  second  stated  cause  of  action  in  his  compl 
herein  [by  paying  the  costs  hereinafter  mentioned  and  sen 
upon  defendant's  attorney  an  amended  complaint  containing  < 
a  statement  oi  the  cause  of  action  so  elected.] 

2.  That  in  default  of  so  electing,  the  [second]  cause  of  ac 
be  stricken  out  as  redundant  [or,  irrelevant,  or  both]. 

3.  That  the  plaintiff  .pay  to  defendant's  attorney  do] 
costs  of  this  motion. 

Enter :  [signature  of  judge  by  initials  of  name  and  title. 


n 
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ARTICLE  X. 
Requibino  Reply.®* 

FORMS. 

move  to  compel  a       1101.  Order  compelling  a  reply, 
lotion    to    compel 

FORM  No.  1099. 
Affidavit  to  move  to  compel  a  reply. 

63,  to  the  *.] 

stimmons  and  complaint  herein  were  served  upon 
day  of  ,  19      ;  that  on  the  day  of 

,  the  attorney  for  deponent  served  upon  the  plain- 
tt  answer  setting  up  among  other  defenses  [state 
Uch  reply  is  desired.'\ 

leponent  is  advised  by  counsel  M.  N.,  who  resides 
it  it  is  necessary  for  the  proper  defense  of  this 
hould  be  informed  before  the  trial  in  what  way 
?cts  to  meet  his  aforesaid  defense,  and  that  a  reply 
is  necessary  and  proper.  [May  add  facts  tending 
ssment  unless  reply  is  ordered/] 

r  to  show  catLse  is  ashed,  add  as  directed  on  p. 
imel. 

[Signature.] 
FORM  No.  1100. 
Notice  of  motion  to  compel  a  reply. 

nd  action.] 

otice,  that  upon  [the  annexed  affidavit  of  Y.  Z., 
day  of  ,  19     J  and]  the  pleadings  in  this 


alone  is  given  au- 
the  court  to  com- 
lew  matter  consti- 
way  of  avoidance. 

516;    Sterling  r. 

6  N.  Y.  St.  Rep. 
ivie,  1  Monthly  L. 


A  reply  will  not  be  directed  when 
the  only  purpose  is  to  relieve  defend- 
ant from  the  necessity  of  proving  the 
facts  which  he  sets  up  in  his  answer 
by  way  of  avoidance.  Masters  r.  De 
Zavala,  48  App.  Div.  269,  62  N.  Y. 
Supp.  791,  7  Anno.  Cas.  286. 
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action,  the  undersigned  will  move  this  court  at  a  Special  Te 
thereof,  to  be  held  at  the  County  Court  House  {or.  City  Ha] 
in  the  city  of  on  the  day  of  ,  19 

at     the     opening     of     the     court     [or,     at  o'clock 

the  noon],     or     as     soon     thereafter     as     coui 

can  be  heard,  for  an  order  requiring  the  plaintiff 
reply  to  the  answer  herein  lor  if  to  a  part  only,  indicate  wh 
as  thus:  to  the  new  matter  set  up  in  the  answer  herein — or,  to 
first  defense  in  the  answer  herein  —  or,  to  such  of  the  ansA 
herein  as  sets  up  payment  to  plaintiff's  assignee  as  a  defense 
this  action],  or  for  such  other  and  further  relief  as  may  be  just 
IDate."]  [Signature  and  office  address  of], 

Attorney  for  \_moving  party] 

[Address,  To 

Attorney  for  [adverse  party"]. 

FORM  No.  1101. 
Order  compelling  a  reply. 

[Title   (court  order)   and  recitals,  according  to  the  case,     t 
Form  820,  p.  1174.] 

Obdered,  That  within  twenty  days  from  the  service  of  a  c< 
of  this  order,  the  plaintiff  serve  a  reply  to  the  new  matter  c 
tained  in  the  answer  herein  [or,  to  the  new  matter  contained 
that  part  of  the  answer  herein  which  is  therein  alleged  as 
second  defense. 

Enter:  [signature  of  judge,  by  initials  of  name  and  title. 
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ARTICLE    XI. 
Judgment  on  the  Pleadings. 


FORMS. 


ICIS8I0NS. 

iion  for  judgment 
lint  and  answer, 
e  only  a  question 

tion  for  judgment 
admitted   by   the 

be  due. 

igment  for  sum  ad- 
the  answer  to  be 

y   plaintiff  of  de- 
(ounterclaim. 
itered  by  clerk  on 


1107. 


admitted  cause  of  action,  less 
admitted  counterclaim. 
Order  for  judgment  by  the 
court,  on  admitted  cause  of 
action,  less  admitted  counter- 
claim. 


II.  On  fbivolous  pleading. 

1108.  Notice  of  motion  for  judgment 
on  a  frivolous  pleading. 

1109.  Order  for  judgment  on  a  friv- 
olous pleading. 

1110.  The    same;    granting    leave   to 
amend. 

n  default  of  pleading,  or  on  a  trial  of  the  issues  whether 
Trial  and  Judgment.] 

I.   ON  ADMISSIONS. 

FORM  No.  1102. 

or  judgment  on  complaint  and  answer,  which  raise  only  a 
question  of  law.37 

md  action.^ 

otice,  that  on  the  pleadings  in  this  cause  [and  on 
is  court,  referred  to  in  the  complaint  and  answer], 
will  move  this  court,  at  a  Special  Term  thereof,  to 
)unty  court  house  [or,  city  hall],  at  ,  in  the 

,  on  the  day  of  ,  19     ,  at  the 

rt   \_or,  at         o'clock  in  noon],  or  as  soon 

unsel  can  be  heard,  for  judgment  as  prayed  for 
;,  or  for  such  further  or  other  relief,  or  such  order 
nay  seem  proper. 

[Signature  and  office  address  o/]. 

Plaintiff's  attorney. 


for 


i  no  issue  to  be  de- 
nce,  and  no  trial 
eyond  an  applica- 
the  facts,  plaintifT 
courts,  at  Special 
t  on  .the  pleadings. 
R.  R.  Co.,  42  N.  Y. 


217,  afiTg  53  Barb.  08.  See,  also,  Al- 
bany Sav.  Inst.  V.  Burdick,  87  N.  Y. 
40. 

In  Havemeyer  v.  Brooklyn  Sugar 
Refining  Co.,  26  Abb.  N.  C.  157,  the 
court  allowed  a  defendant  to  make 
such  motion. 
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FORM  No.  1108. 
Notice  of  motion  for  judgment  for  relief  admitted  by  the  answer  to  be 

ITitle  of  court  and  action.^ 

Please  take  notice,  that  on  the  pleadings  in  this  cause? 
undersigned  will  move  this  court  at  a  Special  Term  thereof, 
held  at  the  county  court  house  \_or,  city  hall],  on  the  di 

,19     ,  in  the  city  of  ,  in  the  county  of 

at  the  opening  of  court  [or,  at         o'clock  in  the  noon  J, 

soon  thereafter  as  counsel  can  be  heard,  for  an  order  grai 
judgment  for  [the  sum  of  dollars*^],  admitted  by  the  an 

herein  to  be  due  the  plaintiff  [and  directing  that  the  action  h< 
be  severed ;  and  if  the  plaintiff  so  elect,  that  it  be  continued 
the  remainder  of  the  claim  set  up  in  the  complaint,  with  like  e 
as  to  all  subsequent  proceedings,  as  if  it  had  been  origii 
brought  for  the  remainder  of  the  claim],  or  for  such  other 
further  relief  as  may  be  just  [with  the  costs  of  this  motion]. 

[Date.l  [Signature  and  office  address  of], 

Attorney  for  [moving  party 

[Addressi  To  , 

Attorney  for  [adverse  party]. 


38  Under  N.  Y.  Code  Civ.  Pro., 
S  611,  application  for  this  discretion- 
ary order  must  be  made  to  the  court, 
and  upon  general  principles  should  be 
made  upon  notice,  although  the  stat- 
ute does  not  expressly  provide  for 
notice.  See  Vol.  I,  pp.  87,  88.  And 
the  court  has  power  to  grant  it  with- 
out notice.  8haw  v.  Coleman,  3  N.  Y. 
St.  Rep.  534,  54  Super.  Ct.  3. 

The  admission  must  be  uncondi- 
tional. Foster  i?.  Devlin,  57  N.  Y. 
Super.  Ct.  120,  6  N.  Y.  Supp.  505; 
Burgess  V,  House,  49  App.  Div.  383, 
63  N.  Y.  Supp.  512.  The  answer  must 
be  in  such  form  that  the  court,  upon 
an  inspection  of  the  pleadings,  can 
determine  the  amount  admitted  (ex- 
pressly or  by  not  denying)  to  be  due. 
New  York  Wire  Co.  r.  Westinghouse 
Co.,  85  Hun,  269,  32  N.  Y.  Supp.  1127. 
An  offer  of  judgment  served  with  the 
answer  is  not  available  on  this  mo- 
tion. Id.  And  an  accepted  offer  of 
judgment,  not  made  applicable  to  any 
one  cause  of  action,  is  a  settlement 
of  all  the  causes  of  action  included  in 


the  complaint,  so  that  there  can  1 
severance  of  actions.  Walsh  t?. 
pire  Brick,  etc.,  Co.,  90  App.  Div. 
85  N.  Y.  Supp.  528.  So,  taking 
ment  under  section  511  for  the  an 
admitted  to  be  due  waives  int 
on  that  sum  not  also  admitted  b^ 
answer  to  be  due.  Bronx  Gas, 
Co.  V.  New  York,  29  Misc.  402 
N.  Y.  Supp.  548. 

For  another  remedy,  where  pc 
sion  is  admitted,  and  an  order  eni 
ble  by  proceedings  for  contempt 
be  had,  see  p.  1142  of  Vol.  I. 

89  Usually  an  affidavit  is  not  ei 
tial,  unless  an  order  to  show  cau 
asked,  in  which  case,  imder  the 
York  rule,  there  should  be  an 
davit,  for  the  requirement  of  wl 
see  Form  No.  817,  p.  1172,  of 
volume. 

40  May  ask  specific  or  equitablj 
lief  if  the  ground  therefor  is  admi 
Hall  V.  Holt,  25  Hun,  277  (fore 
ure;  judgment  grunted  upon  p' 
tiff's  application  for  amount  admi 
by  answer  to  be  due). 
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FORM  No.  1104. 
lament  for  sum  admitted  by  the  answer  to  be  due. 

ier)  and  recitals,  according  to  the  case;  see  Form 
4.] 

t  this  action  be  and  is  hereby  severed;  that  judg- 
for  the  plaintiff  for  [specify  precisely  the  relief 
aintiff  is  entitled  by  reason  of  the  admission'ly 
unless  upon  the  application  for  judgment  plain- 
le  with  the  clerk  of  this  court  a  duly  executed 
the  plaintiff  elects  not  to  continue  the  action,  and 
iling  such  stipulation,  said  judgment  shall  be 
ts  to  be  taxed ;  it  is  further 

it  if  the  plaintiff  within  days  after  the  entry 

ill  elect  to  continue  this  action,  and  shall  within 
upon  defendant's  attorney  notice  of  such  election, 
►e  continued  against  the  defendant  with  like  effect 
quent  proceedinars  as  if  it  had  been  originally 
remainder  of  the  claim  made  in  the  plaintiff's 
ot  admitted  by  the  answer. 
nature  of  judge,  by  initials  of  name  and  title."] 

FORM  No.  1105. 
Ion  by  plaintiff  of  defendant's  counter-claim.^ 

\nd  action."] 

in  the  above-entitled  action  hereby  admits  the 
terposed  by  the  defendant's  answer  to  the  [first] 
itated  in  plaintiff's  complaint. 

[Signature  and  office  address  of]. 

Plaintiff's  attorney. 
r^.  Code,  Civ.  Pro.,  §  512,  notice  of  this  is  not 
J  it  justifies  entry  of  judgment  as  to  the  excess, 

] 

FORM  No.  1106. 

)y  clerk  on  admitted  cause  of  action,  lesa  admitted  counter- 
claim. 

ind  action.] 

having  filed  with  the  clerk  of  this  court  a  state- 
day  of  >  19     >  admitting  the  counter- 


tt  reoorer  costs  un- 
^  to  continue  the 
Kaldenberg  Co.,  68 
.  Supp.  1006. 


43  Applies  only  to  actions  on  con- 
tract where  plaintiff  demands  judg- 
ment for  a  sum  of  money  only.  Hall 
r.  Holt,  25  Hun,  277. 
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Abbott's  pbactice  and  forms. 


daim  contained  in  the  answer  of  the  defendant  \_or,  dcfen< 
naming  themliy  and  said  answer  not  denying  the  plaintiff's 
as  set  forth  in  his  complaint,  and  the  plaintiff's  costs  having 
duly  taxed  at  the  sum  of  dollars,  now,  on  motion  of  j 

attorney  for  the  plaintiff: 

It  is  adjudged,  that  the  plaintiff  recover  of  the  defendan 
defendants,  naming  them}  dollars,  being  the  excess  c 

plaintiff's  claim  over  the  said  counter-claim,  with  d 

costs   of    this    action    and  dollars    disbursements,    m; 

together  dollars. 

[Under  N,  Y.  Code  Civ,  Pro.,  §  512,  this  is  the  proper  i 
in  a  case  where  judgment  can  be  entered  by  the  clerk  wi 
application  to  the  court;  see  §§  420,  1212.] 


FORM  Mo.  1107. 

Order  for  judgment  by  tbe  court,  on  admitted  cause  of  action,  leas  adi 

counter-claim. 

At  a  Special  Term  [etc.,  as  in  1 
820,  p.  1174.] 
[Names  of  parties.'] 

The  defendant  herein,  Y.  Z.,  having  by  his  answer  adm 
the  plaintiff's  claim,  but  haying  alleged  a  counter-claim  foi 
sum  of  dollars,  which  is  less  than  the  claim  set  fort 

plaintiff's  complaint  herein,  and  the  plaintiff  having  duly 
with  the  clerk  of  this  court  an  admission  of  the  said  counter-cl 
duly  signed  according  to  the  rules  and  practice  of  this  court, 
on  motion  of  A.  T.,  attorney  for  said  plaintiff: 

It  is  obdebed,  that  A.  B.,  the  plaintiff  herein,  recover  J 
Y.  Z.,  said  defendant,  the  sum  of  dollars,  with  intere&t  i 

the  day  of  y  '^^     y  being  the  excess  of  said  plain 

claim  over  and  above  the  amount  of  said  counter-claim,  tog« 
with  his  costs  and  disbursements  of  this  action  to  be  taxed  bj 
clerk  of  this  court,  and  that  the  plaintiff  have  execution  ther( 

Enter :  [signature  of  judge  by  initials  of  name  and  title 

[Under  N.  Y.  Code  Civ.  Pro.,  §  512,  this  is  the  proper  f 
where  application  to  the  court  for  judgment  is  necessary; 
§  1216.«] 


43  8.  P.,  under  Code  Pro.,   S  240;  Robbing  v.  Watson,  22  How.  Pr.  S 
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FORM  Ko.  1108. 
of  motioto  for  judgment  on  a  friyolovi  pleAding.44 

n  815,  p.  1171  of  this  volume,  substituting  for  the 
etween  the  t  a^  the  t  as  follows:*'^]  overruling  the 
^murrer  —  or,  reply*^]  herein  as  frivolous,  and  for 


eon*^   \_or,  striking  out  the 


defense  in  the 


as  sham,*®  and  for  judgment  on  the  remainder  as 


>de  Civ.  Pro.,  fi  637, 
be  made  to  the  court 
[>f  upon  at  least  five 
e  adverse  party ;  and 
•t  of  New  York  two 
,  S  3161. 

cannot  shorten  this 
show  cause.  Beal  v. 
o.,  4  N.  Y.  Civ.  Pro. 
Maher,  9  VVkly.  Dig. 
)enter,  7  Wis.  395. 
lot  premature  before 
f'B  time  to  amend  of 
d.  Lee  r.  Jacob,  38 
6  N.  Y.  Supp.  645; 
Hun,  642.  Nor  too 
me.  Darrow  t?.  Mil- 
47,  3  Code  Rep.  241. 
or  judgment  on  the 
lous/'  no  affidavit  is 
lilable  to  show  the 
^ncel  1*.  Goodyear, 
Div.  498,  73  N.  Y. 
w  V,  Miller,  {above). 
1st  be  treated  as  an 
ion  win  lie  against 
as  frivolous  (unless 
LS  been  stricken  out 
slant).  See  Siriani 
iisc.  213,  34  N.  Y. 
Davis,  50  Hun,  366, 
>.  182.  Or,  after  a 
rest  of  the  answer 
d.  Austen  v.  West- 
3  Misc.  11,  28  N.  Y. 

frivolous  only  when 
1  its  face  as  to  re- 
mt  to  support  the 
position.  That  the 
!  demurrable  is  no 
ing  it  frivolous.  See 
I,  46  App.  Div.  667, 
1 ;  Shaw  v.  Feltman, 
91  N.  Y.  Supp.  114. 


That  the  moving  party  submits  an 
extended  argument  upon  the  applica- 
tion may  be  a  reason  for  denying  it, 
see  Exchange  F.  Ins.  Co.  v.  Norris,  74 
Hun,  627,  26  N.  Y.  Supp.  823. 

A  denial  of  any  knowledge  or  in- 
formation  sufficient  to  form  a  belief 
as  to  matters  of  public  record  is  friv- 
olous. Austen  v,  Westchester  Tel.  Co., 
8  Misc.  11,  28  N.  Y.  Supp.  77;  City 
of  New  York  v.  Matthews,  180  N.  Y. 
41. 

A  demurrer  based  on  an  obvioua 
clerical  error  is  frivolous.  King  ©. 
Mail  &  Express  Co.,   113  App.  Div.  90. 

46  A  counterclaim  cannot  be  over- 
ruled as  frivolous.  Fettretch  v,  Mc- 
Kay, 47  N.  Y.  426,  11  Abb.  Pr.(N.  S.) 
453. 

The  remedy  in  such  a  case  is  by 
demurrer,  or  by  motion  to  make 
definite.  Page  1412;  Cooper  v,  Howe, 
16  Hun,  602;  Curtis  r.  Sprague,  41 
Cal.  66. 

47  Where  the  prayer  was  for  such 
other  order  as  the  justice  shall  deem 
proper,  held  that  judgment  for  the 
frivolousness  of  the  answer  could  not 
be  granted.  Darrow  v.  Miller,  5  How. 
Pr.  247;  8.  P.,  Rae  v,  Washington 
Mut.  Ins.  Co.,  6  id.  21. 

4SThe  application  may  be  joined 
with  a  motion  to  strike  out  as  sham, 
but  in  such  case  the  application  must 
be  made  to  the  court.  Adams  v.  Mc- 
Partten,  11  Abb.  N.  C.  369;  Berrigan 
V.  Oviatt,  3  How.  Pr.  (N.  S.)  199; 
Howell  V.  Ferguson,  87  N.  C.  113; 
and  affidavit  will  be  necessary. 

It  is  better  to  specify  which  ar« 
claimed  to  be  frivolous  and  which 
sham,  but  in  Bailey  v.  Lane,  13  Abb. 
Pr.  364,  modifying  21  How.  Pr.  475, 
this  was  held  not  essential. 
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FORM  Mo.  1100. 
Older  for  judgment  on  a  f riYolom  plmdiiig. 

ICaption  and  recitaU  according  to  the  case;  see  Form  819  oi 
p.  1174  of  this  volume.] 
It  is  obdebed  and  adjudged,  that  the  answer  [or  other  j 
ing]  of  the  [defendant]  herein  be  and  the  same  is  hereby 
ruled*®  as  frivolous  *;  and  that  the  [plaintiff]  have  judj 
thereon  for  the  relief  demanded  in  the  complaint,  with  the 
of  this  action,  and  ten  dollars  costs  of  this  motion."^ 

I  Authentication;  see  Form  818,  p.  1173  of  this  volume. 


FORM  No.  1110. 
The  same;  granting  leave  to  amend.5i 

[As  in  preceding  Form  to  the  asterisk]  with  leave  to  th< 
fendant  to  answer  [or,  to  the  plaintiff  to  reply]  anew  within 
days  after  service  of  this  order,  upon  [state  terms  as  thus 
payment  of  dollars  costs  of  this  motion^]  ;  and  that  : 

fail  to  serve  such  answer  and  pay  such  costs  the  [plaintiff] 
judgment  for  the  relief  demanded  in  the  complaint,  with  cos 
this  action,  and  dollars  costs  of  this  motion. 

[//  a  writ  of  inquiry  is  necessary  to  assess  damages,^  may  a 
And  it  is  further  ordered  and  adjudged,  that  if  the  said  [dei 
ant]  fail  within  days  after  service  of  this  order,  to  serv 

answer  as  aforesaid,  the  damages  sustained  by  the  [plaintiff 
assessed  by  a  jury,  and  that  a  writ  of  inquiry  be  for  that  pui 
issued,  directed  and  delivered  to  the  sheriff  of  the  county  of 
and  that  for  his  damages  so  assessed,  together  with  his  costs  t 
taxed,  plaintiff  have  judgment  against  the  defendant. 

[Authentication;  see  Form  818,  p.  1173  of  this  volume.] 


«  A  frivolous  pleading  is  not  struck 
out,  but  remains  upon  the  record,  and 
forms  part  of  the  judgment-roll.  Colt 
V.  Davis,  50  Hun,  366,  16  Civ.  Pro. 
Rep.  182;  Reese  v.  Walworth,  61  App. 
Div.  64,  69  N.  Y.  Supp.  1116;  Briggs 
p.  Bergen,  23  N.  Y.  162;  Strong  v. 
Sproul,  53  N.  Y.  497.  Contra  in  Wis- 
consin.   Malone  v.  Roby,  62  Wis.  459. 

60  Compare  Hill  t*.  Simpson,  11  Abb. 
Pr.  (N.  S.)  343;  Whitman  r.  Nicoll, 
16  id.  329,  49  How.  Pr.  88;  N.  Y. 
Code  Civ.  Pro.,  $$  3251,  637,  and 
3239. 

51  Where  it  appears  that  the  answer 
was  put  in,  in  good  faith,  and  merits 


are  properly  sworn  to,  an  am< 
answer  may  be  allowed  upon  t 
Stedeker  r.  Bernard,  4  Monthly  L 
31;  Witherspoon  t?.  Van  Dola 
How.  Pr.  266;  Fales  v.  Hicks,  12 
Pr.  153.  But  an  oath  to  merj 
required  in  order  to  get  leave, 
pleby  V,  Elkins,  2  Sandf.  673;  2 
Rep.  80;  Bank  of  Lowville  v. 
wards,  11  How.  Pr.  216.  For  1 
see  p.  1373  of  this  volume. 

62Bernhard  v,  Kapp,   11   Abb 
(N.  S.)  342. 

63  Lane  v.  Gilbert,  9  How.  Pr. 
Gilbert  v.  Rounds,  14  id.  46. 
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CHAPTER   XI. 

PRACTICE  IN  REFERENCE  TO  PARTIES. 
rAnnNG  address  of  adverse  pabtt. 

XSBDIlfOS  AS  TO  CHANGES   Ilf   PASTIES. 


ARTICLE  I. 
Obtaining  Address  of  Adverse  Party. 

FORM  No.  1111. 
der  that  attorney  disdoie  his  client's  address.! 

order)  and  recitals  according  to  the  case;  see  Form 

174.] 

1.  That  the  plaintiff's  attorney  hereby  is  required  to 

lie  defendant's  attorney  the  place  and  street   and 

aintiffs  residence  within  days  after  service  on 

>mey  of  a  copy  of  this  order. 

til  such  address  be  furnished  to  defendant's  attorney 

dings  on  the  part  of  the  plaintiff  herein  are  hereby 

plaintiff  pay  to  defendant's   attorney  dollars 

notion.] 

nature  of  judge  by  initials  of  name  and  title.'] 


{  the  court  to  require 
me  his  residence  is  the 
difference  of  opinion, 
the  court  may  require 

disclose  his  address 

of  being  allowed  to 
in  the  cause,  and  this 
effectual  with  a  plain- 
mt  seeking  affirmative 
mreported  case,  Law- 
d  a  motion  to  compel 

give  his  client's  ad- 
be  attorney  made  affi- 
¥as  unable  to  do  so, 
absent;  but  neverthe- 

proceedings  on  the 
il  he  should  return  to 
ibmit  to  examination 

which  it  was  sought 
1.      See  also  Olmstead 
kly.  Dig.  486. 
jose  the  order  may  be 
ttomey. 
iter   opinion  that   in 


those  cases  where  the  fair  administra- 
tion of  justice  requires  it,  the  court 
may  order  an  attorney,  being  its  offi- 
cer, to  disclose  his  client's  address 
(unless  a  privileged  communication), 
and  punish  him  for  contempt  if  he 
refuses.  See  Havana  City  Ry.  Co.  r. 
Ceballos,  25  Misc.  660,  56  N.  Y.  Supp. 
360. 

Whether  the  pleading  of  a  concealed 
defendant  can  be  struck  out  (see 
p.  1341)  for  the  refusal  of  his  attor- 
ney to  disclose  the  address,  is  another 
question. 

In  any  case  the  application  will  be 
made  on  affidavit  snowing  necessity, 
and  inability  to  ascertain  the  address 
(including  the  fact  that  the  attorney 
has,  on  request,  refused  to  disclose 
the  address.  Goodness  r.  Met.  St.  Ry. 
Co.,  27  Misc.  11,  57  N.  Y.  Supp.  100), 
and  if  stay  or  order  to  show  cause  is 
asked,  the  usual  allegations.  See 
Forms  Nos.  816  and  817,  p.  1172. 
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ARTICLE  IL 
Pboceedikos  as  to  Changes  in  Pabtdss. 

[Proceedings  to  ascertain  proper  defendants  to  be  joined,  and  the  mod 
bringing  them  in,  are  in  Vol.  I,  p.  704.] 

Section     I.  Plaintiff's  pboceedinos  as  to  chakoe. 
II.  Defendant's  pboceedinos  as  to  change. 
III.  Pboceedinos  of  a  thibd  pebson  to  come  in. 


8.  — bringing  in  originally  omi 

party. 

9.  Intervention. 

10.  — bringing   in   one  who   has 

quired  the  interest  of  an  o 
nal  party. 

11.  Mode  of  objecting  to  omissioi 

12.  Laches. 


1.  General  principles. 

2.  Actions   survive   if  the  cause  of 

action  does. 

3.  Power  of  the  court;    on  assign- 

ment, assumption,  etc. 

4.  — on  death. 

5.  —  on  death  of  a  co-party. 

6.  —  on  death  of  a  sole  party. 

7.  The  practice;  bringing  in  one  by 

virtue  of  a  new  right  or  liabil- 
ity arising  in  the  action. 

1.  Oeneral  principles.^  —  Proceedings  relating  to  changes 
parties  are  subject  to  four  classifications,  viz.:  (1)  substituti* 
(2)  interpleader;  (3)  intervention;  and  (4)  the  duty  of  the  eo 
to  refuse  to  proceed  in  the  action  because  of  the  absence  of  na 
sary  parties  whose  rights  cannot  be  saved.  Each  of  these  classif 
tions  is  regulated  by  a  different  statute,  and  subject  to  differ 
rules. 

2.  Actions  survive  if  the  cause  of  action  does.'\  — Under  c 
procedure^  actions  and  special  proceedings'  no  longer  abate  by  i 
event,  if  the  cause  of  action,  or  the  right  to  the  relief  sought,  s 
vives.* 

The  rule  that  a  personal  action  dies  with  the  person  does  : 
apply  to  a  corporation,  and,  therefore,  practically  all  species 
actions  may  be  continued  and  revived  against  those  who  succeed 
the  property  rights  of  the  defunct  corporation.*^  Nor  does  it  ap 
when  the  party  who  is  deceased  merely  held  the  right  to  sue,  wi 
out  the  beneficial  interest.® 

2N.  Y.  Code  Civ.  Pro.,  fi  755.  This  was  also  the  rule  in  equity  before 
Code.      Clarke  t?.  Mathewson,  12  Pet.  164. 

8  Does  not  apply  to  Surrogate's  Court.  Re  Schlesinger,  36  App.  Div. 
65  N.  Y.  Supp.  614. 

4  For  the  similar  test  as  to  assignability,  see  Vol.  I,  p.  604. 

BShayne  v.  Even.  Post  Pub.  Co.,  168  N.  Y.  70,  10  Anno.  Cas.  237. 

«Meekin  v.  Brooklyn  Heights  R.  R.  Co.,  164  N.  Y.  145  (action  for  negligei 
causing  death).  The  death  of  the  defendant  abates  the  action.  Hegerid 
Keddie,  99  N.  Y.  268. 
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the  cause  of  action  survives  if  it  is  on  contract^ 
aim  to  property,^  or  is  for  a  wrong  done  to  property 
ests,®  as  for  instance  deceit  by  which  plaintiff  is 
perty.*®  An  action  for  damages  to  the  person,"  or 
'  personal  injury,^*  or  for  purely  personal  relief,^^ 

t.  John,  90  N.  Y.  461   (action  for  money  paid) ;  McNulta  v. 

Lpp.  Div.  257,  70  N.  Y.  Supp.  897. 

n  action  for  breach  of  promise  of  marriage.    Wade  v,  Kalb- 

Pr.   (N.  S.)    104,  68  N.  Y.  282,  17  Am.  Rep.  250    (holding 

of  promise  of  marriage  not  to  survive,  because  not  technically 

►r  concerning  "  property  rights  or  interests  " ) . 

'  a  joint  surety  survives  under  N.  Y.  Code  Civ.  Pro.,  f  758, 

ale  in  Wood  v,  Fiske,  63  N.  Y.  245;  Smith  v,  Kibbe,  31  Hun, 

counting.     Halstead  t?.  Cockcroft,  40  N.  Y.  Super.  Ct.  519; 

ttcy,  41  App.  Div.  397,  58  N.  Y.  Supp.  727. 

lot  abate  l^  death.     N.  Y.  Code  Civ.  Pro.,  $  1736;  Koberts 

m,  486. 

oklyn  Crosstown  R.  R.  Co.,  75  N.  Y.  192,  31  Am.  Rep.  549, 

;  reaff'd,  83  N.  Y.  595   (husband's  action  for  loss  of  wife's 

f  by  defendant's  negligence,  and  for  medical  expenses,  sur- 

8cts  pecuniary  rights). 

action  for  damages  for  seduction  of  daughter  was  held  not 
rule,  but  to  abate,  in  Holliday  r.  Parker,  23  Hun,  71. 

Gray,  13  Abb.  Pr.  (N.  S.)  299,  35  N.  Y.  Super.  Ct.  196 
mal  property) ;  Garden  v.  Strong,  158  N.  Y.  407  (taxpayer's 

Kinstry,  37  Hun,  194   (fraud  by  which  defendant  gained  a 

age). 

;z,  35  Hun,  622  (slander  affecting  credit  of  firm  plaintiff). 

ised  upon  an  attempt  to  cheat  and  defraud  survives  because 

rights.     Hadcock  r.  Osmer,  4  App.  Div.  435,  38  N.  Y.  Supp. 

3f  an  actio,  of  a  penal  nature  to  hold  a  trustee  of  a  corpora- 

i  creditor  for  making  a  false  annual  report.      Brackett  v. 

Y.  425.  Otherwise  also  of  failure  to  file  annual  report. 
y,  96  id.  323.  But  after  judgment  personal  representatives 
an  be  substituted.  Blake  r.  Griswold,  104  id.  613. 
ual  liability  of  a  stockholder  for  the  debts  of  his  corporation 
stock  not  being  full  paid,  survives.  Chase  v.  Lord,  6  Abb. 
i.  1. 

Central,  63  N.  Y.  414  (personal  injury  from  negligence); 
lie,  99  N.  Y.  258  (negligence  causing  death  of  intestate), 
on  the  substitution  should  be  of  the  administrator  de  bonis 
al  decedent.  Mundt  v.  Glokner,  24  App.  Div.  110,  48  N.  Y. 
es  r.  Webber,  65  App.  Div.  170,  72  N.  Y.  Supp.  508,  32  Civ. 

rtlett.  Id.  651  (wife's  action  under  Civil  Damage  Act)  ;  s.  P., 

[03  Ind.  468,  1  West.  Rep.  548,  3  N.  E.  Rep.  151,  154. 

B,  75  N.  Y.  244,  31  Am.  Rep.  463  (deceit  inducing  void  mai- 

se  after  verdict,  report  or  decision,  in  action  for  damages 

I  jury   (N.  Y.  Code  Civ.  Pro.,  $  764),  unless  it  be  set  aside 

t,  34  Hun,  11,  and  cases  cited). 

Iwood,  82  N.  Y.  362  (action  merely  for  injunction  against  a 

idant  abates  on  his  death). 

)kin8,  21  Wkly.  Dig.  174;  Millady  r.  Stein,  19  Misc.  652,  44 

[holding  that  after  the  death  of  a  party  in  divorce,  the  attor- 

oceed  to  enforce  a  previous  order). 
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does  not  survive.     Where  a  negligent  act  causes  injury  to 
person  and  property,  two  causes  of  action  arise,  <me  of  w 
abates   while  the   other   survives.**     Where   either   plaintif 
defendant  dies,  the  action,  if  based  upon  the  two  counts,  ma 
revived  as  to  the  one  which  survives.** 

After  judgment,  in  any  case,  and  after  verdict,  repor 
decision  in  an  action  for  a  personal  injury,  the  death  of  a  p 
will  not  cause  an  abatement.** 


I 


3.  Power  of  the  court;"  on  assignment,  assumption,  etc. 
Upon  a  transfer  of  right  or  devolution  of  liability*"*  (excej 
death)  the  court  may,  in  its  discretion,  direct  the  transfere 
person  becoming  liable  to  be  substituted  or  joined.^** 

Such  direction  may  be  given  on  the  application  of  either  p 
or  of  the  third  person. 

If  no  such  direction  is  given,  the  action  will  continue  in 
original  names,  unless  the  transfer  or  devolution  resulted  i 
death  or  from  the  absolute  dissolution  of  a  corporation.*^ 

In  all  cases  an  infant  brought  in  must  have  a  guardian  ad  I 
appointed. 

Of  course  a  transfer  of  or  subrogation  to  a  portion  of  the  i 
involved,  prior  to  action  begun,  may  make  the  transferee  or 
subrogated,  a  necessary  co-plaintiff.^ 


4.  — on  death.'\ — Death  of  a  defendant  before  procea 
served  upon  him,  or  appearance  by  him,  is  still  held  to  abate 
action  so  far  at  least  as  he  is  concerned  (except  in  case  of  a  ; 

14  Reilly  v,  Sicilian  Asphalt  Paving  Co.,  170  N.  Y.  40. 

15  See  Forster  v.  Cantoni,  19  App.  Div.  306,  46  N.  Y.  Supp.  118,  4  . 
Cas.  375.  The  court  suggest  that  the  order  of  revivor  might  expressly  ad, 
that  the  cause  of  action  which  has  abated  has  not  been  continued,  oi 
motion  could  be  granted  on  condition  that  the  plaintiff  consent  to  strik 
the  abated  count. 

16  Code  Civ.  Pro.,  §  764;  Carr  v.  Rischer,  119  N.  Y.  117. 

IT  The  Code  provisions   (§§  755  et  seq.)   do  not  apply  to  pending  ap 
Riley  r.  Gitterman,  24  Abb.  N.  C.  89. 
iTa  N.  Y.  Code  Civ.  Pro.,  S  756. 

18  The  trustee  in  bankruptcy  is  properly  substituted  in  situations  cc 
by  the  Federal  statute.      Patten  v.  Carley,  69  App.  Div.  423,  74  N.  Y. 
993. 

19  Burton  v.  Burton,  67  App.  Div.  113,  67  N.  Y.  Supp.  1067;  Fifth  Nat. 
r.  Woolsey,  31  App.  Div.  61,  52  N.  Y.  Supp.  827. 

20Mun8on  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  32  Misc.  282.  66  N.  Y.  Supp 
(subrogation  of  insurance  companies  to  portion  of  plaintiff's  clain 
damages). 
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t  whom  judgment  could  go  without  service)  ;*^  for 
action  is  not  deemed  commenced ;  and  a  revival  or 
rainst  his  representatives  without  service  of  sunmions 
>pearance  by  them,  is  not  allowed.^ 
her  party  before  verdict,  report,  or  decision,  actually 
solutely  prevents  the  rendering  of  a  valid  verdict, 
nsion  against  him;^*  but  judgment  in  favor  of  a 
3d  before  verdict,  report,  or  decision  in  his  favor, 
7  irregular.^ 

death  after  an  accepted  offer  of  judgment,  or  a 
t,  or  decision  actually  rendered,  or  interlocutory 
jred,  on  an  adjudication  of  issues,  does  not  prevent 
t  thereon  in  the  names  of  the  original  parties.*® 

ath  of  a  co-party.]  —  If  a  plaintiff  dies  leaving  a 

a  defendant  dies  leaving  a  co-defendant,  the  action 

In  favor  of  or  against  the  survivors,  as  to  whatever 

L  or  any  part  thereof  survives  to  or  against  the  latter ; 


BTord,  103  N.  Y.  274. 

Hum,  43  N.  Y.  St.  Rep.  616;  Barron  r.  South  Brooklyn  Saw 
.  N.  C.  352  (holding  that  the  conditional  jurisdiction  acquired 
le  Civ.  Pro.,  §  638,  by  the  levy  of  a  valid  attaclinient  upon 
in-resident  defendant,  and  the  due  commencement  of  service 
»ublication,  is  divested,  and  the  attachment  falls  by  the  death 

before  such  service  is  made  complete  by  the  continuance  of 
for  the  required  period), 
the  referee's  report,  but  without   filing  or  delivery,   is  not 

of  Venable,  104  App.  Div.  631,  93  N.  Y.  Supp.  1074;  Clark 

App.  Div.  417,  72  N.  Y.  Supp.  232. 
::iv.  Pro.,  S  765 ;  Stevens  v.  Humphreys,  73  Hun,  199,  25  N.  Y. 

147  N.  Y.  5S6.  The  rule  is  the  same  in  a  special  proceeding, 
le,  104  App.  Div.  531,  93  N.  Y.  Supp.  1074. 
^ce,  14  Daly,  73,  11  Civ.  Pro.  Rep.  257  (refusing  to  discharge 
er  such  judgment).  Contra,  McCreery  v.  Everding,  44  Cal. 
idgment  aside  in  favor  of  a  dead  person,  as  a  nullity). 
;^iv.  Pro.,  S  703.  This  does  not  apply  to  judgments  by  default, 
d,  21  Hun,  509,  513;  Smith  v.  Joyce,  14  Daly,  73,  11  Civ.  Pro. 
bo  actions  which  abate,  and  are  not  preserved  by  section  764. 
ers,  138  N.  Y.  425.  It  contemplates  an  adjudication  on  the 
-ties.  A  report  on  the  usual  reference  to  compute  amount  in 
)  no  issues  are  raised  in  the  pleadings, other  than  by  the  usual 
m  behalf  of  an  infant  defendant,  is  not  within  the  statute. 
{above  cited).  Whether  death,  after  leave  to  withdraw  de- 
rer  haa  been  granted,  but  before  the  lapse  of  the  time  allowed 

within  section  763,  seems  unsettled.  Affirmative  —  Clark's 
397,  12  Civ.  Pro.  Rep.  383.      Negative  —  Secor  v,  Clark,  54 

461;  Simmons  r.  Vanderbilt,  N.  Y.  Daily  Reg.,  Feb.  6,  1883. 
)  pro  tunc,  see  Mitchell  v.  Overman,  103  U.  S.  62 ;  s.  c,  with 

Reg.  607;  Tuomy  r.  Dunn,  77  N.  Y.  515;  Long  r.  Stafford, 
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but  the  court  has  power  to  require  or  allow  the  successor 
representative  of  the  deceased  to  come  in.^ 

If  no  one  is  to  be  brought  in,  it  is  usual  simply  to  suggest 
death  upon  the  record.^ 

A  personal  representative  is  brought  in  by  motion  in  the  acti 
and  it  is  not  necessary  that  the  order  direct  that  the  representa 
be  served  with  supplemental  summons  or  complaint  (unless  abse 
from  jurisdiction  necessitates  a  substituted  service  which  car 
be  made  of  an  order).** 

6.  — on  death  of  a  sole  party.]  — If  the  cause  of  action,  or 
of  several  causes  of  action*^  survives  the  death  of  a  sole  plair 
or  a  sole  defendant  —  and  this  applies  to  the  death  of  a  sole  i 
viving  plaintiflF  or  defendant®^  —  the  continuance  of  the  ad 
by  bringing  in  the  representative^  or  successor  in  interc 
must  now^*  be  effected  by  motion  and  order,  without  putting 
applicant  to  a  supplemental  pleading,  unless  there  are  other  fa 
beside  the  succession,  which  should  be  alleged  ;^  but  in  ot 
respects  the  right  to  continue  such  a  cause  depends  in  equity  u 
the  settled  equity  practice;*®  and  the  courts  still  exercise  the  si 
legal  discretion  as  formerly  to  refuse  the  application  in  case 

27N.  Y.  Code  Civ.  Pro.,  §§  758,  759.  As  to  Partition,  see  f  1588;  E 
ment,  §§  1521-1523.  If  the  liability  is  purely  several,  as  in  case  of  maker 
indorser,  it  is  usual  to  sever  the  action.  In  case  of  tort,  plaintiff  is  usi: 
left  to  bring  a  new  action  against  the  representatives  of  the  deceased. 

28  See  Vol.  I,  p.  446. 

29Cit.  Nat.  Bank  r.  Bang,  112  App.  Div.  748,  99  N.  Y.  Supp.  76. 

SOBrackett  v.  Griswold,   103  N.  Y.  425. 

31  Coit  V.  Campbell,  82  N.  Y.  609. 

32  That  is,  a  representative  over  whom  the  court  may  exercise  jurisdic 
McGrath  v.  Weiller,  98  App.  Div.  291,  90  N.  Y.  Supp.  420  (declining  to  ri 
and  continue  an  action  against  the  non-resident  executor  of  a  non-resi 
defendant). 

33  The  devisee  of  real   property  may  be  such  successor  in   interest. 
Higgins  V.  Mayor,  136  N.  Y.  214. 

34  N.  Y.  Code  Civ.  Pro.,  §  757. 

35  This  portion  of  the  text  was  quoted  as  correctly  stating  the  practic 
Flannery  v.  Sahagian,  109  App.  Div.  321,  95  N.  Y.  Supp.  643  (denying 
motion  of  the  defendant  executor  to  require  a  supplemental  complaint  t 
served  upon  him).  See,  also,  Cit.  Nat.  Bank  v.  Bang,  112  App.  Div.  74J 
N.  Y.  Supp.  76. 

The  rule  is  the  same  when  a  representative  party  has  resigned,  and  a 
cessor  has  been  appointed  after  action  begun.  Griswold  r.  Caldwell,  14  J 
299,  35  N.  Y.  Supp.  1057,  25  Civ.  Pro.  Rep.  122,  2  Anno.  Cas.  211. 

The  death  of  the  original  party,  and  the  right  to  substitution,  canno 
litigated  at  the  trial,  as  the  order  for  substitution  is  a  conclusive  adjudica 
thereon.      Gibson  r.  Nat.  Park  Bank,  98  N.  Y.  87. 

36  Coit  17.  Campbell,  82  N.  Y.  509. 
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it,  by  analogy  to  the  Statute  of  Limitations,  revival 

eluded. 

)re8cribed  by  the  Statute  of  Limitations  for  bringing 

usually  been  regarded,  in  equity,  —  if  allowed  to 

right  to  revive  and  continue  an  action  has  accrued, 
plying  to  do  so,  —  as  sufficient  reason  for  refusing 
but  even  in  a  legal  action  the  lapse  of  that  time  is 
r,  and  as  matter  of  law  a  flat  bar,  if  the  original 
sonably  brought.^     And  the  better  opinion  is  that 

formerly  applied  in  equity  will  still  sustain  the 
[)ower  of  the  court  to  refuse  to  allow  a  substitution 
3e  of  continuance,  alike  in  legal  and  in  equitable 
ss  the  case  has  been  such  that  the  court  might,  under 
as  in  the  case  of  the  death  or  marriage  of  the 
ave  ordered  that  the  action  abate  if  not  continued 

parties  within  a  specified  time;  for  this  remedy 
3ient  protection  to  the  survivors,  alike  in  common 
J  actions.*^ 

ztict;  bringing  in  one  by  virtue  of  a  new  right  or 
g  pending  action.']  —  Where  one  is  to  be  brought  in 
aot  by  way  of  substituting  him  in  respect  of  a  right 
eady  represented  by  other  parties,  but  because  event^i 
ling  the  action  have  created  a  new  liability  or  right 
nee  if,  pending  foreclosure,  a  stranger  to  the  action 
1  for  the  payment  of  the  mortgage  debt,^  or  if,  in 
3visee  of  an  estate  in  expectancy  is  bom,**'*  or,  in  a 
cement  suit,  a  third  person  takes  an  interest  with 
i  infringes,**  or  if  pending  trial  of  negligence  action 
?rs  of  a  railroad,  a  corporation  purchases  it,*^  —  he, 
be  brought  in  by  supplemental  summons  and  com-, 
s  he  himself  makes  application  to  be  joined,  or  sub- 


pbeU  {above  cited) ;  Biason  r.  Sandford,  137  N.  Y.  497. 

(veland,  72  N.  Y.  486;  Holsman  v,  St.  John,  90  id,  461. 

k.  Ill  N.  Y.  350;  Mason  v.  Sandford,  137  id.  497;  Pringle  t;. 

R.  Co..  167  id.  100. 

Civ.  Pro.,  f  761. 

tester,  20  App.  Div.  55,  51  N.  Y.  Supp.  852.     In  such  a  case, 

f  be  imposed  upon  granting  the  substitution.      Mclnnis  t;. 

»c.  487,  57  N.  Y.  Supp.  471. 

y  V.  Lake  Shore,  etc.,  R.  R.  Co.,  86  N.  Y.  272.      Compare 

I  in  52  id.  363. 

;lish  rule,  see  Peter  r.  Thomas  Peter,  L.  R.,  26  Ch.  Div.  181. 

.  Kinsman.  2  Blatchf.  72,  8  N.  Y.  Leg.  Obs.  73. 

Kinjr.  51  App.  Div.  80,  64  N.  Y.  Supp.  496. 

p.  720. 
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mits  to  come  in  by  way  of  amendment;  in  which  case  ac 
amendment  of  the  record  is  desirable 

Where  the  judgment  in  the  action  will  fix  or  affect  the  liabi 
of  the  one  ultimately  liable,  as  principal,  he  is  held  to  be  intere 
in  the  "  subject  of  the  action,"  and  entitled  to  intervene.*" 

8.  —  bringing  in  originally  omitted  party.]  — One  who  sh< 
originally  have  been  made  a  defendant,  but  was  then  omittec 
brought  in  by  plaintiff  by  supplemental  summons  and  compla 
or  by  amendment  in  the  manner  stated  in  Volume  I,  p.  719.** 

In  an  action  for  a  tort,  plaintiff  will  not  be  permitted,  eithei 
means  of  supplemental  process,  or  by  amendment  of  the  orig 
process  and  complaint,  to  bring  in  a  joint  tort-feasor  whom  he 
omitted  to  include  in  the  action  as  at  first  instituted.*®  Nor  ii 
action  at  law,  wherein  only  a  money  judgment"®  is  sought,  and 
title  to  no  real,  or  specific  or  tangible  personal,  property  is 
volved,  can  the  plaintiff  be  compelled  to  bring  in  a  third  persoi 
a  defendant,  either  on  the  application  of  a  present  defendant 
on  the  application  of  the  third  person."* 

47  In  Feinburg  v.  Am.  Surety  Co.,  33  Misc.  458,  67  N.  Y.  Supp.  868,  it 
held  that  the  principal  debtor  had  a  right  to  be  allowed  to  intervene  ii 
action  upon  an  undertaking,  to  which  he  was  not  a  party.  The  court 
sidered  that  the  principal  was  interested  in  the  "  subject  of  the  acti 
having  been  notified  by  the  surety  to  defend  the  action.  So  held,  also,  w 
the  obligation  was  a  bond.  Matter  of  Mason,  12  Misc.  77,  33  N.  Y.  Supp 
If  the  principal  is  allowed  to  intervene,  he  may  set  up  any  counterclair 
may  have  against  the  plaintiff  or  his  assignor.  Kinney  t;.  Reid  Ice  Ci 
Co.,  67  App.  Div.  206,  68  N.  Y.  Supp.  326. 

In  Sauer  r.  Biayor,  10  App.  Div.  267,  41  N.  Y.  Supp.  957,  the  one  ultimt 
liable  was  permitted  by  order  to  appear  and  take  part  in  the  trial,  and 
was  held  proper. 

48  A  mere  direction  of  the  trial  court  that  such  a  person  be  joined,  wl 
then  not  represented  and  is  given  no  opportunity  to  answer,  is  wl 
ineffective.  Hood  c.  Hood,  86  N.  Y.  561;  Lehrer  r.  Walcoff,  47  Misc.  IH 
N.  Y.  Supp.  640. 

4»  Heffem  r.  Hunt,  8  App.  Div.  686,  40  N.  Y.  Supp.  914;  Ten  Eyck  v,  Ke 
99  App.  Div.  106,  91  N.  Y.  Supp.  169.  Contra,  Schun  r.  Brooklyn  Hei 
R.  R.  Co.,  82  App.  Div.  560,  81  N.  Y.  Supp.  869.  The  true  rule  doubtles 
that  after  a  plaintiff  has  made  a  deliberate  election,  with  full  knowlc^lgf 
does  not  show  any  reason  for  the  exercise  of  the  judicial  discretion  in 
favor;  but  he  should  be  allowed  to  join  the  other  tort-feasor,  upon  shoi 
newly-discovered  facts  establishing  a  joint  liability.  Lederer  v.  Adler 
Misc.  572. 

50  Chapman  v.  Forbes,  123  N.  Y.  432.  Code  Civ.  Pro.,  f  452,  providing 
where  a  complete  determination  of  the  action  cannot  be  had  without  the  ] 
ence  of  other  parties  the  court  must  direct  them  to  be  brought  in,  applies 
to  equitable  actions.      Id.     And  such  section  is  construed  as  requiring 
such  parties  to  be  joined  as  would  have  been  necessary  parties  at  the  time 
action  was  commenced.     CoUanan  v.  Keeseville,  etc.,  R.  R.  Co.,  48  Misc.  47 

The  general  proposition  stated  in  the  text  yields,  however,  when  the  del 
ant  is  entitled,  under  section  820,  to  an  otder  of  interpleader. 

61  Bauer  v,  Dewey,  166  N.  Y.  402;  Long  v.  Burke,  106  App.  Div.  467 
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ion.]  — In  an  action  of  replevin,  neither  plaintiff 

can  be  allowed  to  add  a  third  person  as  a  defendant 

^r's  objection;"  but  the  third  person  may  be  joined 

)lication." 

lie  applies  when  the  person  sought  to  be  joined  has 

the  subject  of  the  action,  which  may  be  affected  by 

I 

ing  in  one  who  has  dcquired  the  interest  of  an 
]  —  Where  the  person  proposed  to  be  brought  in, 
plaintiff  or  a  defendant,  is  to  be  joined  merely 
ng  the  action,  he  has  acquired  an  interest  in  the 
ition  from  one  who  was  an  original  party,  effectually 
,  the  court  have  power  to  bring  him  in  under  the 
eading  already  existing;^  and  this  is  done  by  an 
ntion. 

f  objecting  to  omission.] — A  defect  of  parties, 
at  the  commencement  of  the  action,  is  waived  by 
)y  answer  or  demurrer  as  the  case  may  require,^ 
ect  is  one  which  prevents  the  court  from  doing 
party  before  it,"  in  which  case  the  court  should 
►n  to  stand  over  whenever  the  defect  appears,  until 
parties  be  brought  in.^ 

parties  not  existing  at  the  commencement  of  the 
ich  arose  thereafter  —  as  for  instance  by  the  death 
ly  joined,  may  be  objected  to  without  pleading ;  and 

at  the  trial,  it  is  error  if  the  absent  parties  be 


The 
estate. 


principle  applies  upon  a  reference  of  a  disputed 
Honigbaum  v.  Jackson,  97  App.  Div.  527,  00  N.  Y. 


Shapiro,  85  App.  Div.  83,  82  N.  Y.  Supp.  1038;  King  Co.  v. 
25  N.  Y.  Supp.  116. 

Salomon,  144  N.  Y.  92,  1  Anno.  Cas.  11.     Upon  showing  an 
attel,  which  may  be  affected  by  the  action. 
Jewelers,  etc.,  Co.,  41  App.  Div.  530,  58  N.  Y.  Supp.  715, 
,  60  N.  Y.  Supp.  680. 

the  subject  of  action  within  the  rule,  see  Feinberg  r.  Am. 
isc.  458,  67  N.  Y.  Supp.  868,  and  cases  cited. 
.  Sherman,  87  N.  Y.  277.     And  unless  the  defendant  secures 
ervioe  of  a  supplemental  complaint  alleging  the  transfer  of 
es  an  issue  thereon,  the  transferee's  title  cannot  be  made  an 
.     Smith  r.  Zalinski,  94  N.  Y.  519. 
:)iv.  Pro.,  f  499. 
Rapid  Tel.  Co.,  36  Hun,  400. 
Supervisors,  98  N.  Y.  239;  Mahr  v,  Norwich  Un.  F.  Ins.  Co., 
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necessary  parties,  to  overrule  it  as  too  late  and  allow  the  actio 
proceed.** 

12.  Laches.]  —  The  court  has  power  to  refuse  a  revivor 
substitution,  or  to  deny  an  application  to  intervene,  upon 
ground  of  laches.*^ 

SEcrriON  I. 
Plaintiff's  Pboceedings  as  to  Change  of  Pabties. 

FORMS. 

1112.  Affidavit  to  move  to  strike  out       1125. 

a  defendant  who  has  died, 
leaving  neither  representa- 
tive nor  assets  subject  to  the 
jurisdiction.  ll^U. 

1113.  Affidavit  to  move  to  strike  out 

and  substitute   parties  after 
new   trial    ordered,    and    for 
leave   to   serve  supplemental 
complaint,    or    for    leave    to       1127. 
amend. 

1114.  Notice   of    motion    (or   order) 

that  an  unnecessary  party  be 

struck  out.  1128. 

1115.  Notice   of    motion    (or    order) 

for  leave  to  change  a  co- 
plaintiff  to  a  defendant.  1120. 

1116.  Affidavit  to  obtain  leave  to  add 

formal  parties  (with  leave 
to  amend). 

1117.  Order    granting    leave    to   add       1130. 

formal  parties  (and  to 
amend ) . 

1118.  Affidavit  to  move  for  leave  to 

bring  in  a  new-born  infant. 
1110.  Notice  of  motion  (or  order)  to       1131. 
bring  in  new-bom  infant. 

1120.  Affidavit   to  move   to  bring  in 

one  who,  pending  the  action, 

has   made    himself    liable   to       1132. 

suit  and  injunction. 

1121.  Order,  by  consent,  substituting 

executors   of  deceased   plain-       1133. 
tiff,  without  prejudice  to  pro- 
ceedings had. 

1122.  Consent  to  entry  of  order.  1134. 

1123.  Affidavit  of  assignee   upon  ap- 

plication    for     substitution, 

after  plaintiff's  death.  1135. 

1124.  Order   reviving  and  continuing 

one  of  two  causes  of  action 

which  have  been  joined,  only       1136. 

one  of  which  survives. 


Affidavit  to  move  to  subs 
executor  or  administrat 
deceased  defendant  ( 
Form). 

Order  that  executors  or  a^ 
istrators  of  deceased  d< 
ant  show  cause  why  s 
should  not  continue  ag 
them. 

Order  continuing  action  1 
against  personal  repref 
tives  of  a  sole  party 
ceased. 

Order  continuing  action  a^ 
surviving  defendants  oi 
death  of  one. 

Order  granting  leave  to 
tinue  action  against  si 
sors  in  interest  of  a  dc 
ant. 

Order  for  leave  to  serve  a 
plemental  complaint,  brii 
in  as  an  auaitional  defei 
a  third  person  who  ha 
sumed  defendant's  obligs 

Affidavit  of  attachment  ie 
and  death  of  defendan 
fore  publication  of  sum 
completed. 

Affidavit  to  move  for  sub 
tion  of  public  officer's 
cessor. 

Notice  of  motion  for  subi 
tion  of  public  officer's  si 
sor. 

Order  substituting  success 
public  officer,  trustee  o 
ceiver. 

Affidavit  to  move  to  con 
action  against  receive] 
place  of  corporation. 

Order  granting  leave  to  pr 
against  receiver  of  diss 
corporation. 


OBHasbrouck  t*.  Buncc,  62  N.  Y.  475  (death  of  one  of  several  tenani 
common,  plaintiffs  in  ejectment),    s.  p.,  N.  Y.  CJode  Civ.  Pro.,  S  750. 

floSee  paragraph  6,  supra;  Draper  v,  Piatt,  43  Misc.  406,  80  N.  Y.  S 
356,  and  cases  cited. 
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FORM  No.  1112. 

i  to  strike  out  a  defendant  who  has  died,  leaving  neitbef 
lentatiye  nor  anett  subject  to  the  jurisdiction.«i 

%  1116  to  the  *]  II.  That  this  action  was  brought 
pel  the  defendants  above  named  to  make  contribu- 

sustained  lor,  money  paid]  by  the  plaintiff  on 
self  jointly  with  defendants  in  Istating  ground 
pears  by  the  complaint  herein  on  file  [^or,  a  copy 
nexed].  That  the  summons  was  served  on  the  de- 
m  the  day  of  ,  19      [and  state  condi- 

se  as  to  him].  That  at  the  commencement  of  this 
said  the  defendant  W.  X.  was  and  thereafter  con- 
i  resident  of  ,  in  the  State  of  , 

,  which  occurred  at  ,  in  last. 

7.  X.  was  never  during  this  action  a  resident  of 

to  the  knowledge  of  deponent  within  this  State, 
e  not  at  the  time  of  his  death,  nor  have  there  since 
there  now,  any  assets  or  property  of  said  W.  X., 
,  within  this  State,  and  that  for  want  of  any  juris- 
or  authority  in  any  surrogate  or  other  officer  within 
espert  thereto,  the  plaintiffs  are  unable  to  procure 
It  within  this  State  of  any  personal  representative 

ide  as  in  Form  1116.] 

FORM  No.  1113. 
to  strike  out  and  substitute  parties  after  new  trial  ordered, 
0  serve  supplemental  complaint,  or  for  leave  to  amend.^ 

and  action.] 

Dg  duly  sworn,  says : 

3  one  of  the  plaintiffs  in  this  action  [or  as  in  Form 


J  action  was  brought  for  the  purpose  of  rescinding 
»ed  by  the  plaintiffs  to  have  been  fraudulent,  and 


n  the  precedent  in 
14  Hun,  70;  appeal 
N.  Y.  540,  without 
d  an  order  waa  nec- 
tfos^ove  r.  Kountz, 
i;  Hays  r.  Thomas, 
he  better  opinion  is 
Duld  have  power  to 


strike  out  the  name  on  the  trial.  In 
Angell  V.  LAwton,  plaintiff  by  the 
same  order  had  leave  to  bring  in  the 
representatives  of  another  deceased 
defendant,  which  is  not  noticed  in  the 
report. 

«2  Sustained  by  the  Supreme  Court 
in  Getty  v,  Spaulding,  2  Supm.  Ct. 
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to  recover  the  moneys  contributed  or  paid  by  the  plaintiffs  m 
and  in  pursuance  of  said  contract. 

III.  That  prior  to  the  commencement  of  this  action  the  p! 
tiffs,  believing  that  they  had  been  def  rauded,  but  not  understand 
the  exact  method  and  nature  of  the  fraud  by  which  they  had 
induced  to  part  with  their  money,  caused  some  investigation 
be  made,  the  substantial  results  of  which  were  embodied  in 
original  complaint  in  this  cause;  but  that  afterwards,  when 
cause  came  to  be  tried,  the  plaintiffs  found  that,  while  the  ma 
of  fact  stated  in  the  complaint  were  substantially  true,  yet 
the  complaint  was  not  as  full  and  as  accurate  in  all  relating  tc 
details  of  the  fraud  as  the  proofs  upon  the  trial. 

IV.  That  on  the  trial  the  plaintiff's  counsel  prepared  and 
mitted  to  the  court  proposed  findings  of  fact,  intending  to  aak 
court,  in  case  said  findings  of  fact  should  be  adopted  by  the  c( 
to  confirm  the  pleadings  thereto,  but  that  the  court  rendered  j 
ment  for  the  defendants,  which  judgment  was  affirmed  by 
Appellate  Divisign.  But  the  judgment  of  the  Special  Term 
of  the  Appellate  Division  has  been  reversed,  and  a  new 
granted  by  the  Court  of  Appeals. 

V.  That  after  the  commencement  of  this  action,  J.  H.  H. 
J.  A.  A.,  who  were  originally  co-plaintiffs,  transferred  and  assij 
their  shares  and  interests  in  the  cause  and  causes  of  action 
forth  in  the  complaint  to  the  plaintiffs  R.  P.  O.  and  S.  E.  O. 

VI.  That  the  proposed  amended  and  supplemental  compl 
hereto  annexed,  embodies  the  facts  which,  as  deponent  beli< 
were  substantiated  by  the  proofs  given  on  the  trial  of  this  ci 
and  that  while  the  said  proposed  amended  and  supplemental  < 
plaint  embodies  substantially  the  same  cause  of  action  set  fort 
the  original  complaint,  and  does  not  involve  any  abandonmec 
such  cause  or  such  original  complaint,  it  states  more  accurately 
fully  than  the  original  complaint  did,  the  details  of  the  fi 
complained  of  by  the  plaintiffs,  and  the  connection  of  the 
fendants  therewith. 

VII.  [If  order  to  dhow  cause  is  asked,  etc.,  slate  as  on  p.  11 
[Jural.']  [Signature 


(T.  k  C.)  174;  mem.  s.  c,  1  Uun, 
115;  ard,  58  If.  Y.  636,  holding  that 
the  court  had  power  in  its  discretion 
to  make  the  order.  See,  also,  Glen- 
ville  Woolen  Co.  v.  Ripley,  11  Abb. 
Pr.  (N.  8.)  87. 


In  equity  omitted  parties  or 
ties  not  duly  served  may  be  br< 
in  even  after  jud^^ent  and  sal 
opening  the  judgment.  See  Ri 
Barrett,  9fl  N.  Y.  403;  Wood  v.  I 
43  Hun,  328. 
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FORM  No.  1114. 
on  (or  order)  that  an  nnnecessary  party  be  struck  out.«s 

r  Forms  (see  815,  p.  1171,  818,  p.  1173),  stating 
'hat  the  summoiiB  and  complaint  [and  other  proceed- 
try]  herein  be  amended  by  striking  out  the  name  of 
lat  the  plaintiff  A.  B.  may  proceed  with  this  action, 
ting  the  name  of  W.  X.  as  a  [defendant]  therein, 
lice  to  the  proceedings  already  had. 

FORM  No.  1116. 

(or  order)  for  leaTe  to  change  a  co-plaintiff  to  a  defendant. 

r  Forms  (see  No.  815,  p.  1171,  No.  818,  p.  1173, 
hus:'\  allowing  the  plaintiff  A.  B.  to  amend  the  sum- 
plaint  herein,  by  striking  out  C.  D.  as  plaintiff,  and 
defendant  herein,  without  costs  as  to  the  other  de- 
id  to  issue  a  supplemental  summons  against  said 

FORM  No.  1116. 
tain  leaTe  to  add  formal  parties  (with  leaTe  to  amend).M 
( and  cavse.] 

duly  sworn,  says : 

is  the  plaintiff  [or,  defendant]  above  named  [or  if 
le  relation  to  the  cause  and  means  of  knowledge. 


be  given  to  the  de- 
ame  is  sought  to  be 
he  has  appeared  in 
bo  the  hearing  of  the 
18  V.  Hall,  25  Abb. 
J.  Y.  Supp.  763,  19 
17. 

*elief  sought  is  the 
lame,  this  order  that 
lue  is  enough.  Such 
in  on  this  point  in 
ig,  cited  on  p.  1441. 
Vol.  I,  pp.  716,  719, 

r..  161. 

ot  always  be  neces- 

ition    is    frequently 
where  the  change  is 


merely  formal;  but  if  it  be  such  that 
any  party  who  has  been  senred  could 
be  affected  in  right,  in  the  scope  of 
tbe  controversy,  or  in  relief,  by  the 
order,  he  ought  to  have  notice  even 
if  he  has  not  appeared;  for  a  failure 
to  appear  in  response  to  a  summons 
to  annear  and  answer  in  a  suit  for 
specified  relief  between  A.  and  B. 
ought  not  to  deprive  defendant  of  the 
opportunity  to  litigate  a  substantial 
question  brought  in  by  joining  C,  or 
by  asking  different  relief,  or  relief  on 
different  facts.  See,  for  an  applica- 
tion of  the  principal  involved,  though 
relating  to  service  of  an  amended 
pleading,  Merrill  t?.  Thompson,  80 
App.  Div.  503,  81  N.  Y.  Supp.  122, 
and  cases  cited. 
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unless  implied;  and  if  leave  to  do  more  than  add  or  strike  o% 
formal  parly  is  asked,  state  reason  why  the  applicant's  affidavi 
not  presented,  unless  proposed  new  pleading  duly  verified  is 
nexed].  * 

II.  IState  facts  constituting  ground  of  application  as  thu 
That  this  action  is  brought  to  foreclose  a  mortgage  upon  the  pi 
erty  of  the  defendant,  the  Company,  including  cert 
real  property  in  the  city  and  coimty  of  New  York ;  that  the  si 
mona  and  complaint  in  this  action  were  duly  filed  in  the  office 
the  clerk  of  the  city  and  county  of  New  York,  on  the  daj 

,19     ,  and  notice  of  pendency  of  this  action  was  d 
filed  in  said  clerk's  ofiice  on  the  day  of  ,  19     . 

about  o'clock       m.  ;  that  the  defendant,  the  C< 

pany,  has  appeared  herein  by  A.  &  G.,  its  attorneys. 

That  since  the  said  complaint  and  notice  of  pendency  of  act 
were  filed,  it  has  been  ascertained  by  deponent,  through  an  offi< 
search,  that  the  following  persons  have,  or  claim  to  have  some  1 
upon,  or  interest  in  the  premises  and  property  sought  to  be  f < 
closed  in  this  action,  which  lien,  if  any,  accrued  subsequently 
the  Hen  of  the  mortgage  sought  to  be  foreclosed  herein,  viz.,  F. 
and  B.  C. 

That  it  is  now  desired  to  amend  the  summons,  complaint,  j 
notice  of  pendency  of  action,  and  all  the  papers  herein,  by  add 
the  above-named  persons  as  parties  defendant  herein  \_and  if  oi 
allegations  are  desired  to  he  made,  add:  and  to  make  such  chan 
in  the  complaint  as  are  contained  in  the  annexed  proposed  amen< 
complaint]  ;  and  that  a  supplemental  summons  issue  directed 
such  additional  defendants,  to  the  end  that  they  may  be  brought 
as  parties  hereto. 

[/f  changes  in  the  allegations  of  the  original  complaint  are  ; 
posed,  indicate  the  substance  concisely,  as  thu^:]  That  the  amo 
of  the  bonds  certified  by  the  plaintiflF  is  correctly  stated  in 
annexed  proposed  amended  complaint,  as  deponent  has  a8< 
tained  after  careful  examination  of  the  facts;  that  in  other 
spects  there  is  no  diflFerence  between  the  said  proposed  amen< 
complaint  and  the  complaint  as  already  filed  herein. 

III.  [If  order  to  show  cause  is  asked,  or  application  is 
parte,  state  as  to  condition  of  cause,  reason,  and  no  previous  ap 
caiion,  etc.,  as  required;  see  p.  1172  of  this  volume,"] 

[Jurat  J]  [Signature.' 
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FORM  No.  1117. 
Srantiag  letTe  to  add  formal  parties  (and  to  amend). 

At  a  Special  Term  letc,  as  in 
Form  820,  p.  1174]. 
ion.] 

ling  and  filing  the  annexed  proposed  amended  oomr 
verified,  and  the  affidavit  of  A.  T.,  verified  the 

,  19  ,  [and  proof  of  the  due  service  of  notice  of 
on  upon  all  the  defendants  who  have  appeared  herein] 
n  of  A.  T.,  attorney  for  the  plaintiff : 

1.  That  the  summons,  complaint,  and  notice  of 
action,  and  all  the  papers  and  proceedings  herein  be, 

I  hereby  are  amended,  by  adding  as  defendants  herein 
.  C. 

ie  plaintiff  be,  and  hereby  is,  allowed  to  file  and  serve 
amended  complaint,  and  to  file  notice  of  pendency  of 
led  so  as  to  include  the  parties  who  are  added  as  de- 
this  order,  and  that  the  said  annexed  amended  com- 
as the  complaint  herein. 

supplemental  summons  issue  herein,  directed  to  the 
ire  added  as  defendants  by  virtue  of  the  provisions  of 
>  the  end  that  they  may  be  brought  in  as  parties  de- 
lis action. 

II  proceedings  had  herein  stand  with  the  same  force 
if  this  action  had  been  brought  originally  against  the 

IS  constituted  by  the  amendment  [but  without  preju- 
insert  saving  clause  if  necessary']. 

FORM  No.  1118. 
▼it  to  move  for  leave  to  bring  in  a  new-bom  inf ant^r 

'c  in  Form  1116]  II.  That  this  action  was  brought 
let,  as  thus:']  for  the  partition  of  lands  between  the 
o  as  heirs  [^or,  for  the  construction  of  the  will]  of  M. 
jd  in  the  complaint  herein  [^and  state  condition  of 
us:]   That  on  the  day  of  ,   19     ,  the 

at  issue,  and  all  the  parties  to  this  action  appearing 
3urt  at  Special  Term,  the  cause  was  heard  upon  the 


p.  Thomas  Peter,  L.  R., 

181. 

g  the  rights  of  unborn 

m,  see  Bowman  r.  Tall- 

?r.  212;  ard,  40  id.  1; 

Jo;  aTd,  41  N.  Y.  619; 


Mead  v.  Mitchell.  17  N.  Y.  210;  Chinn 
t?.  Keith,  4  N.  Y.  Supm.  Ct.  (T.  &  C.) 
Rep.  126;  s.  c,  8uh,nom,  Chism  «. 
Keith,  1  Hun,  689;  Brevoort  v,  Grace, 
63  N.  Y.  245. 
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merits  and  fully  argued  and  submitted  to  the  decision  of  the  cc 
That  thereafter,  and  on  or  about  the  day  of  >  1« 

the  case  was  decided  by  Mr.  Justice  D.,  but  no  judgment  or  de 
has  yet  been  entered  herein.  That  after  the  hearing  and  a 
ment  of  the  cause,  and  pending  its  consideration  by  the  court 
infant  daughter  was  bom  to  the  defendants  W.  X.  and  V.  X. 
wife,  and  the  said  infant  has  some  interest  under  the  trusts  cre^ 
in  and  by  the  will  of  M.  N.,  mentioned  in  the  complaint  hereii 

That  [the  deponent  is  advised  by  his  counsel,  A.  T.,  of 
street,  in  ,  that]  the  said  infant  daughter  is  a  necesi 

party  defendant  to  this  action,  and  that  a  supplemental  sumn 
ought  to  issue  for  the  purpose  of  making  her  a  party  defend 
and  that  a  supplemental  complaint  should  be  made  accordingly 

FORM  No.  1119. 
Notice  of  motion  (or  order)  to  bring  in  new-bom  infant. 

[As  in  other  Forms,  No.  815,  p.  1171,  818,  p.  1173,  sta 
relief  thus:]  allowing  plaintiff  to  bring  in  C.  D.  as  a  defen< 
herein  [the  name  O.  being  fictitious  and  the  real  first  or  Chris 
name,  if  yet  given,  being  to  said  plaintiff  as  yet  imknown,  the 
son  intended  being  the  infant  daughter  of  the  defendant,  Y. 
bom  on  or  about  the  day  of  ,  19     ],  and  that 

[second]  supplemental  summons  and  complaint  annexed  ma^ 
filed  and  served  herein  [or,  that  a  —  second  —  supplemental  s 
raons  issue  for  that  purpose,  and  that  a —  second  —  suppleme 
complaint  may  be  made  in  accordance  with  the  facts  set  fortl 
the  annexed  affidavit,  and  in  such  manner  and  form  as  fitly  to 
forth  and  charge  the  interest  of  the  said  C.  D.]. 

FORM  No.  1120. 

Affidayit  to  move  to  bring  in  one  who,  pending  the  action,  has  made  hix 
liable  to  suit  and  injunction. 

[As  in  Form  1116,  to  the  *]   11.  That  this  action  was  c 
menced  by  the  service  upon  defendant  Y.  Z.,  on  or  about 
day  of  ,  19     ,  of  the  summons,  complaint,  affida 

and  order  to  show  cause,  containing  a  temporary  injunction,  wl 
enjoined  the  defendant  from  doing  the  things  sought  to  be 
strained  permanently  by  judgment  in  the  action,  which  orde 
still  in  full  force ;  and  a  motion  thereon  made  to  continue  the  j 
injunction  during  the  pendency  of  the  action,  is  now  pending 
undetermined  [or  otherwise  according  to  the  facf].  That  si 
paid  order  was  made  and  served,  the  defendant  Y.  Z.  has  execi 
the  contract  with  W.  X.,  which  is  set  forth  in  the  proposed  sup 
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laint  annexed  hereto;  and  deponent  believes,  that 
ed  and  restrained,  the  said  defendant  and  said  W.  X.* 
.  said  contract,  to  the  great  injury  of  the  plaintiff  as 
Leiuental  complaint  set  forth.  That  it  will  be  neces-^ 
a  supplemental  summons  herein  against  said  W.  X., 
the  summons  in  this  action,  by  adding  the  name  of 
X.  as  a  defendant  therein,  and  to  make  and  serve  a. 
complaint  substantially  like  that  hereto  annexed. 

Par.  in.  Form  1116.] 


FORM  No.  1121. 

mt,  rabttitutiiig  executors  of  deceaeed  pUiatiff  without  preju- 
dice to  proceedings  already  had. 

At  a  Special  Term  [efc,  as  in 
Form  No.  820,  p.  1174]. 
ton.] 

g  and  filing  the  affidavit  of  A.  T.,  verified  the 

,  19     ,  showing  the  death  of  A.  B.,  the  plaintiff 

3-entitled  action,  and  the  granting  of  letters  testa-. 

ler  and  by  virtue  of  his  last  will  and  testament  lor, 

administration  on  his  estate],  to  C  D.  and  E.  F., 

gate  of  county,  and  on  motion  of  A.  T.,  at- 

*,  the  attorney  for  consenting  thereto : 

that  this  action  be  and  the  same  is  hereby  continued 
of  the  said  C.  D.  and  E.  F.,  as  [executors  of  the  last 
ament]  of  A.  B.,  deceased,  as  plaintiffs ;  and  that  the 
rs  be  and  they  hereby  are  substituted  as  plaintiffs  in 
1  stead  of  the  said  A.  B.,  deceased,  and  that  such  sub- 
[  continuance  be  without  prejudice  to  any  of  the  pro- 
ady  had  in  this  action. 
gnature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  Ild2. 

Consent  to  entry  of  order. 

rwritten.'] 

T  consent  to  the  entry  of  the  foregoing  order  and  the 

therein  made. 

\_8ignature  of], 

Attomev  for 


1  * 
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FORM  No.  1123. 

Affid«Tit   of  aadcnoe  upon   application   for   rabttitutiOBy  after   doatfe 

plaintiff.^ 

T.  B.y  being  duly  Bwom,  says:  That  the  above-entitled  ad 
was  brou^t  by  A.  B.,  plaintiff  above  named  Idate  eharacUf 
action,  lowing  it  to  be  assignable.'] 

That  heretofore,  and  on  or  about  the  day  of 

19     ,  by  an  instrument  in  writing,  the  said  plaintiff  duly  s 
assigned  and  transferred  to  deponent  all  his  right,  title  and 
terest  in  and  to  said  cause  of  action  herein,  and  all  moneys 
and  to  become  due  him  thereunder.^ 

That  subsequently  thereto,  and  on  or  about  the  daj 

,19     ,  said  plaintiff  died  [intestate,  leaving  him  i 

viving  F.  B.  and  C.  B.,  his  only  heirs  at  law  and  next  of  kin,  ; 

that  no  letters  of  administration  upon  his  estate  have  been  grax 

or  applied  for.] 

Deponent  further  says  that  he  is  the  absolute  owner  of  the  ca 
of  action  herein,  and  that  no  other  person  or  persons  has  or  fa 
any  interest  therein. 

FORM  No.  1124. 

Order  reriying  and  continiiiiig  one  of  two  causes  of  action  which  have  1 
joined,  only  one  of  which  •nnrivea.TO 

\_After  appropriate  recitals :] 

Obdered  and  adjudged  that  the  [first]  cause  of  action  alle 
in  the  complaint  has  not  survived  the  death  of  the  [defends 
and  is  not  continued;  that  the  [second]  cause  of  action  be  i 
the  same  is  hereby  continued  by  and  in  the  name  of  C,  B., 
executor  of  the  last  will  and  testament  of  A.  B.,  deceased  [c 
tiniLe  as  in  Form  1129.] 

{Or,  if  the  two  causes  were  commingled:'] 

Obdebed,  that  so  much  of  the  causes  of  action  set  forth  in 
complaint  herein  as  relates  to  and  is  based  upon  damages  to 
property  of  said  A.  B.  is  continued  [etc.    A  direction  for  the  . 
vice  of  an  amended  complaint  may  he  desirahle.] 

This  order  is  granted  upon  condition  that  [said  execut 
stipulates  to  strike  from  the  complaint  the  cause  of  action  relat 
to  and  based  upon  damages  to  the  person  of  said  A.  B.] 


68  Form  is  from  Bennett  r.  Thomp- 
son, 76  Hun,  125,  27  N.  Y.  Supp.  565, 
where  the  court  held  that  notice  to 
the  representatives  or  next  of  kin  of 
the  deceased  plaintiff  was  not  neces- 
sary. 

00  An    assignment   to    the    moving 


party  from  the  deceased's  represe 
tive,  although  of  foreign  appointno 
gives  the  assignee  the  right  of 
tinuance  and  substitution.  McN 
V,  Huntington,  62  App.  Div.  257 
N.  Y.  Supp.  897. 
70  Probably  limited  to  two  ca 
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FORM  No.  1125. 
«  to  mibititiite  executor  or  administrator  of  deceaaed  defend* 
ant  (short  Form).?! 

•m  1116,  io  the  *]  II.  That  this  action  [here  state 
I  condition,  as  thus:'\  was  commenced  by  the  service 
>ns  and  complaint  upon  the  above-named  defendant, 
tie  day  of  ,  19     ,  to  recover  damages 

of  a  contract  [indicating  its  nature;  see  Forms  1116 
iretofore,  and  on  or  about  the  day  of  , 

y  said  defendant  with  this  deponent 


on  or  about  the 


day  of 


19     ,  issue 

erein  by  the  service  of  an  [amended]  answer;  and 
id  on  or  about  the  day  of  y  ^^     y  this 

ly  noticed  for  trial  by  this  plaintiff,  and  duly  placed 


ndar  of  this  court  [in  the  county  of 


where 


riable],  and  is  still  pending,  and  that  the  next  term 
ould  be  tried  is  appointed  to  be  held  on  the 

next  [or,  if  trial  but  no  decision  or  report  had, 
orm  1118]. 

hereafter,  and  on  or  about  the  day  of  , 

f  trial  has  been  had,  add:  and  before  verdict  —  or, 
decision  actually  rendered^]  as  deponent  is  informed 
said  defendant,  being  then  the  sole  defendant  herein, 
a  will,  by  which  he  appointed  W.  X.,  who  resides  at 
s  executor.  That  said  will  was  admitted  to  probate 
le  day  of  last,  by  the  surrogate  of  the 

,  and  that  letters  testamentary  thereon  have 


iging  from  the  same 
rtious  act,  which  re- 

both  to  person  and 
ly  V.  Sicilian  Asphalt 
\  N.  Y.  40. 
drawn  upon  the  sug- 
rster   t;.    Cantonl,    19 

46  N.  Y.  Supp.  118, 
r5. 

Civ.  Pro.,  if  767,  758. 
0  in  case  of  the  death 
ving  defendant.     Coit 

N.  Y.  609. 
iving  partner  sued  as 
r.   Spofford,   16  Abb. 

46  How.  Pr.  294. 
ras   defendant   as   ex- 
Btrator,    assignee    for 
tors,  trustee,  commit- 
!tc.,  his  successor,  not 


his  personal  representatives,  should 
be  brought  in. 

If  the  substitution  desired  is  of  a 
public  officer  as  successor  of  one  orig- 
inally a  co-defendant,  follow  Form 
1132. 

For  suggestion  of  death,  where  the 
entire  cause  of  action  continues 
against  the  survivors  only,  see  Vol.  I, 
p.  446,  and  N.  Y.  Code  Civ.  Pro., 
f  758. 

T2  If  the  death  was  not  before  such 
determination,  judgment  will  be  en- 
tered in  the  name  of  the  original  de- 
fendant (N.  Y.  Code  Civ.  Pro.,  §§  763, 
765),  with  a  suggestion  of  the  death. 
Id,,  f  1210;  Long  V.  Stafford,  103 
N.  Y.  274.  And  such  suggestion  can 
even  be  supplied  after  judgment  nunc 
pro  tunc.    Id, 
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been  issued  to  the  said  executor  by  the  said  surrogate,  and  h 
undertaken  the  execution  thereof  and  now  is  such  executoi 
died  intestate,  and  that  letters  of  administration  upon  his  < 
were,  on  or  about  the  day  of  last,  duly  i8su< 

the  surrogate  of  county  to  W.  X.,  who  resides  at 

and  that  he  has  undertaken  the  administration  thereof  and  n 
such  administrator]. 

V.   [etc.;  see  IIL  Form  1116.]^ 

[If  laches  in  making  the  applicaiion  appear,  state  fact 
casing. y^ 

FORM  No.  1186. 
Order  that  tzecutort  or  administrators  of  deceased  defendant  show  cnna 
action  should  not  continue  against  them. 

[Title  of  court  and  actional 

Upon  the  annexed  affidavit  of  A.  B.,  verified  on  the 
of  ,  19     ,  and  on  the  pleadings  [here  may  specify 

proceedings  relied  on]y  let  M.  N.  and  O.  P.,  the  executors  o 
last  will  and  testament  [or,  the  administrators  of  the  g 
chattels  and  credits]  of  Y.  Z.,  deceased,  show  cause  before  o] 
the  justices  of  this  court,  at  a  Special  Term  [Part  I]  therec 
be  held  in  the  City  Hall  [or.  County  Court  House],  in  the  ci 
,  county  of  ,  on  the  day  of  ,19 

o^clock  in  the  noon  of  that  day,  or  as  soon  there 

as  counsel  can  be  heard,  why  an  order  should  not  be  grs 
herein,  directing  the  above-entitled  action  to  be  continued  ag 
them,  the  said  M.  N.  and  O.  P.,  as  the  executors  [or,  as  ad 
istrators]  as  aforesaid,  in  the  place  of  said  deceased  defend 
without  prejudice  to  the  proceedings  already  had,  [and  amen 
tlie  title  of  this  action  accordingly  —  and  granting  leave  to 
plaintiflF  to  amend  the  complaint  —  or,  to  file  and  serve  a  su 
mental  complaint  —  herein,  as  he  shall  be  advised],"  and 
such  further  or  other  relief  should  not  be  granted  as  may  be 


,I1M 


» 


73  If  the  deceased  defendant  was  one 
of  two  or  more  joint  debtors,  the  affi- 
davit must  show  insolvency  of  the 
survivors,  or  other  ground  for  order- 
ing the  substitution  of  the  representa- 
tives. See  First  Nat.  Bank  r.  Lenk, 
10  N.  Y.  Supp.  261;  aff'd,  123  N.  Y. 
«38;  Potts  r.  Dounce,  173  N.  Y.  335. 

74  See  paragraph  6,  pp.  1436,  1437, 
ftupra.  The  court  will  consider  only 
the  delay  of  the  representative  in  se- 


curing appointment,  or  in  makir 
application,  for  a  deceased  pla 
or  the  plaintifTs  delay  in  makin 
application  for  a  revivor  againt 
representatives  Of  a  deceased  di 
ant.  Prior  delay  in  the  cau 
irrelevant.  See  Markell  r.  Nest 
App.  Div.  55,  51  N.  Y.  Supp.  f 
76  There  is  usually  no  necessil 
an  amendment  of  summons  or  ] 
ings.    See  paragraph  6,  p.  1436,  t 
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iiis  order  shall  be  sufficient  if  made  upon  said  M.  N^ 
,  upon  either  said  M.  N.  or  said  O.  P.]  personally 
rvice  be  not  practicable,  by  leaving  the  same  at  their 
by  service  on  the  attorney  for  the  deceased  defend^ 
nd,  if  shorter  time  than  eight  days  is  ashed^^  add 
le  day  of  ]. 

uthentication,  see  Form  818,  p.  1173.] 


FORM  No.  1127. 

action  by  or  against  personal  representatives  of  a  sole  party, 
deceased.'H 

court  order  —  and  recitals  according  to  case;  see 
1174.] 

iiat  this  action  be  and  the  same  is  hereby  continued 
name  of  [or  against  and  in  the  name  of]  C.  B.,  as 
of  the  last  will  and  testament  of  A.  B.,  deceased]^* 
summons  and  pleadings  be  amended  so  as  to  make 
r]  the  party  [plaintiff]  in  this  action,  without 
ie  proceedings  already  had  herein. 
tions,  if  any,  imposed jy^ 

isons  exist  for  serving  supplemental  complaint,  it 
^d;  otherwise  the  pleadings  will  stand  as  before.^ 
\gainst  a  representative  of  a  deceased  defendant,  con- 
)laintiff  have  leave  to  file  and  serve  a  supplemental 
nn,  alleging  such  of  the  matters  stated  in  said  affi- 
1  other  matters  as  he  may  be  advised,  and  that  a  sup- 
imons  issue  herein  directed  to  the  said  as 

r],  requiring  him  to  answer  the  original  and  such 
complaint. 

FORM  No.  1128. 

action  against  surviving  defendants  on  the  death  of  one; 
or  directing  severance.8i 

vrt  order)  and  recitals  according  to  the  case;  see 
p.  1174.] 

tiat  the  said  action  be,  and  the  same  is  hereby  con- 
;  such  surviving  defendants,  without  prejudice  to 


»e  have  the  affidavit 
quired  by  court  rule. 
1172,  of  this  volume. 
>h  6,  p.  1436,  supra, 
be  taxen  to  join  the 
resentative  capacity. 


See   First  Nat.  Bank  r.  Shuler,  153 
N.  Y.  163. 

79  See  Knoch  r.  Funke,  28  Abb.  N.  C. 
240;  MnTnnis  r.  Gardiner,  26  Misc. 
487,  57  N.  Y.  Supp.  471. 

80  See  parafSfraph  6,  p.  1436,  supra, 

81  See  paragraph  5,  p.  1435,  supra. 
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the  proceedings  heretofore  had  tlierein  [and  that  the  cau 
ceed  on  days  notice,  after  service  of  this  order  —  c 

that  the  cause  may  be  set  down  for  trial  at  the  trial  ten 
mencing  ihe  day  of  next]. 

[Or,  if  severance  is  directed,  that  the  action  be  severer 
that  it  proceed  [if  as  to  part  only  say,  as  to  the  claim  for  - 
ing  whaf]  against  Y.  Z.,  the  surviving  defendant  alone ;  ai 
it  proceed  [if  as  to  part  only,  state  what]  against  said  J. 
executor  of  W.  X.^  as  a  separate  action  with  like  eflFect  as 
subsequent  proceedings,  as  if  separate  actions  had  been  orii 
and  seasonably  brought  against  them  respectively.] 

Enter :  [signature  of  judge  by  initials  of  name  and  title. 


FORM  No.  1129. 
Order  granting  leave  to  continue  action  against  snccestors  in  interei 

defendant. 

At  a  Special  Term  [etc.. 
Form  820,  p.  1174]. 
[Title  of  action  as  originally.] 

Upon  reading  and  filing  the  notice  of  motion  [or,  order  tc 
cause]  on  behalf  of  the  plaintiff  herein,  dated  , 

and  the  affidavit  of  A.  B.  verified  on  the  same  day  [and  Ui 
posed  supplemental  complaint  of  A.  B.,  each]  annexed  th 
and  proof  of  due  service  of  such  notice  and  copies  of  al 
papers  upon  M.  N.,  the  sole  devisee  —  etc.,  according  to  ih 
—  of  Y.  Z.,  deceased,  and  upon  the  attorneys  for  the  respecti 
fendants  U.  V.  and  W.  X.  herein,  and  after  hearing  A.  ' 
counsel  for  the  plaintiflF,  and  Z.  T.,  of  counsel  for  the  defen 
U.  V.  and  W.  X.,  and  said  M.  N.  as  executor  [or,  and  n 
appearing]  in  opposition,  and  due  deliberation  being  had; 
on  motion  of  A.  T.,  attorney  for  plaintiflF: 

Obdeeed,  that  said  action  be  and  the  same  is  hereby  cont 
in  the  name  of  the  plaintiflF  herein  against  and  in  the  name  < 
said  M.  N.  [and  said  U.  V.  and  W.  X.]  and  that  the  summer 
pleadings  in  this  action  be  and  hereby  are  amended  so  as  to 
said  M.  N.  a  party  defendant  in  this  action  as  above  pro^ 
without  prejudice  to  any  proceedings  heretofore  had  in  the 
action. 

[The  order  ih  case  of  necessity  for  substituted  service  ma] 
vide:  That  the  plaintiff  be  allowed  to  serve  a  supplemental 
mons  and  complaint  herein  as  he  shall  be  advised,  and  thi 
service  of  said  supplemental  sunmions  and  complaint  be  wi 
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J  of  the  proceedings  already  had  herein,  and  upon 
this  action  shall  proceed  with  like  e£Fect  as  if  said 
Q  originally  named  as  a  party  thereto.]** 
alter  issue  may  be  given,  thus:  And  the  said  M.  N. 
^ed  to  file  and  serve  a  supplemental  answer  to  the 
lis  action  within  twenty  days  after  service  of  said 
lummons  and  complaint;  otherwise  the  answer  of 
stand  as  the  answer  in  the  cause  on  that  behalf.] 

\ature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  1130. 

0  serve  a  supplemental  complaint,  bringing  in  as  an  addi- 
t  a  tMrd  person  who  has  assumed  defendant's  obligation.8S 

At  a  Special  Term  [etc.,  as  in  Farm  820, 
p.  1174  of  this  volume^]. 

%  as  originally.] 

and  filing  the  affidavit  of  A.  B.,  verified  the 

,  19  [and  thus  enumerate  all  the  motion  papers, 
orm]  ;  and  after  hearing  A.  T.,  of  counsel  for  the 
in  support  of  the  motion,  and  Z.  T.,  of  counsel  for 
iT.  Z.,®*  in  opposition  thereto;  now,  on  motion  of  A. 
r  plaintiff: 


h  5,  p.  1435,  supra, 
I  Prouty  V.  Lake 
X,  85  N.  Y.  272,  the 
having  assumed  the 
lefendant  by  a  con- 
ig  the  action.  Com- 
ision  in  52  id.  363, 
d  that  a  motion  to 
Hal,  new  defendants, 

an  assumption  by 
ility  established  on 
tout  prejudice  to  the 
ot  the  remedy,  but 
ide  parties  to  a  new 

a  fresh  trial. 

of  the  court  upon 

any  actual  amend- 
[ings,  or  any  allega- 
ings  relating  to  the 
ly  appearance  on  the 
)r  issue  joined  as  to 
ithstanding  the  pres- 
es  in  court,  not  to 
ies  to  the  record. 
.  N.  Y.  661;  Lehrer 


V,  Walcoff,  47  Misc.  112,  93  N.  Y. 
Supp.  540. 

84  Under  N.  Y.  Code  Pro.,  %  122. 
a  referee  wa«  held  to  be  without 
power  to  order  a  new  party  to  be 
brought  in  by  compulsory  process. 
Newman  v,  Marvin,  12  Hun,  236. 
Compare,  for  present  statute,  N.  Y. 
Code  Civ.  Pro.,  %  1018.  The  better 
practice,  in  case  of  reference,  is  to 
move  in  court,  and  take  an  adjourn- 
ment of  the  reference,  meanwniie,  if 
necessary. 

86  Notice  of  application  for  leave  to 
file  supplemental  summons  and  com- 
plaint need  not  be  given  to  the  party 
sought  to  be  brought  in.  So  held 
where,  after  a  decree  in  foreclosure, 
and  a  sale  thereunder,  plaintiff,  on 
discovering  that  a  person  liable  to 
pay  the  mortgage  debt  had  not  been 
made  a  defendant,  applied  at  a 
Special  Term  for  leave  to  bring  in 
and  to  file  a  supplemental  summons 
and  complaint.  Ebbets  v,  Martine,  19 
Hun,  294. 
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Ost>EBED,  that  said  plaintiff  have  leave  [within 
after  entry  of  this  order^]  to  issue  and  serve  a  supplemental 
mons,  and  to  serve  and  file  a  supplemental  complaint  in  this 
against  W.  X.,  bringing  him  in  as  a  party  defendant  in  the  s 
with  such  allegations  as  the  said  plaintiff  may  be  advised  [a 
specify  nature  or  scope  of  the  amendment^  ^  and  serve  the 
on  the  said  W.  X.  ;®^  and  that  the  said  W.  X.  be  permit 
answer  or  demur  to  the  complaint  and  supplemental  com 
within  twenty  days  after  the  service  thereof,  as  he  may  1 
vised  [the  answer  of  the  defendant  Y.  Z.  to  stand  as  his  a 
herein  —  all  questions  of  costs  to  be  reserved  until  the  deter 
tion  of  the  issues  to  be  joined  on  such  supplemental  complaii 
other  pleadings]. 

[It  is  further  ordered,  and  as  a  condition  of  this  order,  a 
a  condition  precedent  to  the  plaintiff  having  or  deriving  ai 
lief  under  or  pursuant  to  this  order,  that  the  said  plaint 
here  state  conditions.] 

Enter:  [signature  of  judge  by  initials  of  name  and  official  \ 


M^ij 


FORM  No.  1131. 

Affidavit  of  attaclmwBt  isaued,  and  death  of  defendant  befoie  publ 
of  aummons  completed.S8 

[Commencement  as  in  other  cases,  and  stating  the  nature  < 
cause  of  action.] 

II.  That  on  the  day  of  ,  19  ,  he  comm 
proceedings  for  the  purpose  of  bringing  this  action  thereon  ej 
the  defendant  Y.  Z.  by  publication  of  the  summons  herein  aj 
him,  pursuant  to  the  provisions  of  the  statute,  the  said  defe 
being  a  non-resident  of  the  State  of  New  York,  and  residi 
the  town  of  ,  in  the  State  of  ;  which  publicatioi: 
menced  on  the             day  of                 last 

III.  That  deponent  procured  an  attachment  to  be  duly  i 
in  his  favor,  in  said  action,  against  the  property  of  said  1 
upon  which,  during  the  lifetime  of  the  said  Y.  Z.,  ai 
or  before  the  day  of  last,  the  sheriff  < 


80  When  the  court  has  fixed  the 
time  within  which  leave  is  given  to 
file  a  supplemental  complaint  to  con- 
tinue an  action,  or  within  which  the 
plaintiff  must  file  such  a  complaint 
or  submit  to  a  dismissal,  it  has  no 
longer  power  to  enlarge  it.  N.  Y. 
Code  Civ.  Pro.,  f  7S5. 


87  See  Vol.  I,  p.  719. 

88  Whether  the  action  can  1 
tinned  in  such  case  under  the  ; 
statute,  see  Barron  v.  South  Bi 
Saw  Mill  Co.,  18  Abb.  N.  C.  3i 

i  cited. 
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seized  a  large  quantity  of  goods,  the  property 
^  Z.f  of  the  value  of  dollars;  that  after  the 

re  so  seized  by  the  said  sheriff,  and  before  the  said 
as  completed,  the  said  Y.  Z.  died,  on  or  about  the 

.  19     . 
pointment  of  executor,  or  cutministrator;  see  Form 
conclude  as  in  other  cases.'] 

FORM  No.  1132. 
to  moTO  for  subttitutioii  of  pubUc  officer's  •accetior.i^ 

rt  and  caitse.^'] 


g  duly  sworn,  says  that  he  is  the  attomey^^  of  the 
defendant]  in  this  cause;  that  on  the  day  of 

0.  D.,  of  ,  was  duly  elected  \_or,  appointed] 

f  of  the  [town  of  ,  in  the]  county 

in  place  of  the  plaintiff  \_or,  defendant  —  naming 
,  who  died  at  \_or,  whose  term  expired]  on 

of  ,  19      ;  and  that  on  the  day  of 

the  said  C.  D.  qualified  and  has  entered  upon  the 

office,  and  still  holds  the  same. 

[Signature.'] 
FORM  No.  1188. 

I  motion  for  ratetitutiOA  of  pubHc  officer's  successor. 
i  and  cause.] 

I  notice,  that  on  the  pleadings  herein  and  the  affi- 
tificate],  of  which  a  copy  is  herewith  served,  the 
(rill  move  the  court,  at  a  Special  Term  thereof  to  be 


in  the 


on  the 


day  of 


r  is  statutory.  2  R.  S. 
ed  in  N.  Y.  Code  Civ. 
10.  In  the  absence  of 
on  may  abate  unless 
lly  the  representative 
r  of  a  municipality, 
[Mility.  See  U.  S.  v. 
lIL  004;  Thompson  17. 
480,  and  cases  cited; 
K  Norton,  3  Hill,  474. 
oes  not  authorise  an 
idividual  or  personal 
deceased  or  outgoing 
mtinued  against  his 
nt  V,  Haight,  44  How. 
cording  to  Hitchman 
Pro.  Rep.  226,  does  it 
on  against  objection 


of  a  defendant  who  if  successful  would 
have  execution  for  costs  against  the 
original  party  personally.  Compare 
Pratt  V.  Seeley,  20  Wkly.  Dig.  280. 

Under  the  New  York  statute  the 
proceeding  may  continue  in  the  orig- 
inal names,  if  no  application  for 
substitution  is  made.  Manchester  v. 
Herrington,  10  N.  Y.  164;  and  see 
Griggs  V.  Griggs,  56  N.  Y.  504. 

The  statute  is  not  mandatory  on 
the  court.  Famham  v.  Benedict,  29 
Hun,  44. 

00  This  remedy  is  applicable  to 
special  proceedings.  N.  Y.  Code  Civ. 
Pro.,  SI  766,  1930. 

91  If  the  RUccPRSor  applies,  the  affi- 
davit should  be  by  him. 
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ivll 


'Hi 


19     y  at  o'clock  in  the  noon,  or  as  soon  thereafi 

counsel  can  be  heard,  to  substitute  Iname]  as  supervisor  ( 
town  of  [or  other  official  designation]  ^^  in  the  pli 

Y.  Z.,  as  plaintiff  [or,  defendant]  in  this  action ;  or  for  such 
relief  as  may  be  just. 

[Date.li        [Signature  and  office  address  of], 

Attorney  of    [moving  party  or  successi 

[Address'] J  To  [the  successor;^  or  if  the 
motion  is  by  him,  to  the 
attorney    of    the    adverse 
party], 

FORM  No.  1134. 
Order  rabttitutiAg  successor  of  public  officer,  trustee  orreeeiTer. 

At  a  Special  Term  [etc.. 
Form  820,  p.  1174]. 
[Names  of  original  parties.] 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  ,  19     [and  mention  any  other  papers],  and 

of  due  notice  of  this  motion  [adding,  if  public  officer's  succes 
made  defendant  and  has  not  consented:  fourteen  days  previc 
the  hearing],^  and  after  hearing  A.  T.,  of  counsel  for 
and  Z.  T.  [or,  no  one  appearing,  for  in  opposition  - 

and  consenting  thereto]  ;  now,  on  motion  of  A.  T 

tomey  for  : 

Ordered,    that  ,    as    [official    designation]  y    be 

hereby  is  substituted  as  plaintiff  [or,  as  defendant]  here 
place  of  said  deceased  [or,  whose  term  has  expir 

or,  who  has  been  removed],  without  prejudice  to  the  procee 
already  had  [or  may  give  leave  to  plead,^  etc.;  see  prec 
Forms], 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


92  Where  the  action  is  against  offi- 
cers whose  terms  expire  together  — 
e,  g.,  the  commissioners  of  highways 
of  a  town  —  but  one  application  ought 
to  be  made  to  substitute  the  successors 
of  all.    People  r.  Sage,  3  How.  Pr.  56. 

03  The  notice  should  be  served  on 
the  successor,  where  the  motion  is  by 
the  adverse  party.  If  the  successor  is 
to  be  made  defendant,  give  fourteen 
days'  notice  (Code  Civ.  Pro.,  fi  1930), 
or  get  consent. 

M  Applies  only  to  a  statutory  re- 
ceiver. Hegewisch  t*.  Silver,  140 
N.  Y.  414. 


wCode  Civ.  Pro.,  S   1930. 

MSee    Board     of     Supervise 
Tweed,  3  Hun,  682  ( favoring  th 
that  aefendant  is  not  entitled 
swer  anew   where   tue  complai 
mains  unchanged). 

The  statute  requires  the  or 
be  annexed  to  the  judgmen 
(jl  766,  providing  for  case  of 
tiff),  and  in  practice  this  is  rej 
as  dispensing  with  necessii 
amendment  of  the  summons  am 
plaint.  Proceedings  subseque 
the  order  are  entitled  with  th 


]  \ 


L- 
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FORM  No.  1135. 
\  to  coBtinue  action  againit  receiyer  in  place  of  corporation.^ 


n  in  which  receiver 
ed.  Also,  if  in  same 
:tion  in  which  svb- 
sought.^ 


^orm  1116,  to  the  *.] 

L  or  about  the  day  of  ,  19     ,  an  action 

id  by  A.  B.  against  the  Company,  in  the 

•t  [^or,  in  this  court,  the  title  whereof  is  secondly 
jo  [here  state  object  showing  that  it  is  not  a  demand 
be  left  to  be  disposed  of  on  a  reference  under  the 
it  requires  separate  trial]. 

condition  of  the  cause.] 

n  the  day  of  ,  19     ,  deponent  was 

n  injunction  order  to  show  cause  in  this  action 
)  People  of  the  State  of  New  York,  at  the  instance 
y-general,  against  the  above-named  defendant,  for 
dissolving  the  latter  and  for  winding  up  its  affairs, 
,  19  ,  the  said  company  was  so  dissolved  by 
jree  of  this  court,  and  one  N.  D.  W.  was  constituted 
e  property  and  effects  of  said  company  with  the 
in  such  cases. 

x)nent  believes  it  is  desirable,  from  the  nature  and 
the  questions  involved,  that  the  action  referred  to 
nued  by  substituting  the  said  receiver  as  defendant, 
1  said  complaint,  and  further  this  deponent  says 
s  that  the  nature  of  the  action  brought  by  his  client 
hat  the  same  can  be  more  properly  tried  by  a  court 


ch  r.  Norwood,  58 
aid  V.  Dwinelle,  59 
r.  Vanderbilt,  73  id, 
Knickerbocker  Life 
574;  People  v,  Uni- 
Co.,  17  Wklj.  Dig. 


Give  notice  to  the  attorney-general, 
as  directed  on  p.  1010  of  Vol.  I. 

98  If  this  cause  is  in  another  court, 
this  order  will  give  leave,  and  the 
other  court  should  be  applied  to  for 
an  order  of  substitution. 
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than  a  referee,  and  that  for  such  among  other  reasons  it  shoul 
continued. 

VL  [//  order  to  Aow  cause  is  asked,  state  as  on  p.  1172.] 
[Jurat.]  \_Signature. 

FORM  No.  1136. 
Order  grtatinf  leaTe  to  proceed  asaiast  receiver  of  dissolved  corporati 

[Court  order,  with  double  title,  as  in  last  Form,  and  recitab 
cording  to  the  case,  including  notice  to  or  appearance  of 
attorney-general.  ] 

Obdebed,  that  the  injunction  order  heretofore  granted  hex 
and  referred  to  in  said  affidavit  be,  and  the  same  is  hereby  modi 
so  as  to  permit  the  continuance  of  said  action  against  said  recei 
and  the  proceedings  in  the  second  above  entitled  action 
amended  by  substituting  said  receiver  as  defendant  in  plac< 
said  Company,    without   prejudice    to    the    proceed 

already  had  [or,  and  all  other  orders  and  proceedings  herein 
consistent  herewith,  are  hereby  amended  so  as  to  permit  the 
A.  P.  to  apply  to  the  Court  for  such  relief  as  to  proc 

ing  with  her  said  action  against  said  receiver  in  place  of 

Company  as  she  may  be  advised. 
[The  foregoing  order  is  granted  with  ten  dollars  costs  to 
applicant  A.  P.  or  her  attorney,  to  be  paid  by  the  receiver  of 

Company.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


>f'l 


SECTION  II. 
DcnENDAinr's  Pboceedings  as  to  Chanok. 


FORMS. 


1137.  Notice  by  defendant  to  a  third 

person   primarily    liable,    re- 
quiring him  to  defend. 

1138.  Affidavit  on  motion  to  declare 

action     abated,     unless     the 
representatives  continue  it. 

1139.  Notice  of  motion   (or  order  to 

show  cause)  thereon. 

1140.  Order  thereon. 

1141.  Affidavit  to  obtain  order  on  be- 

half of  defendant  continuing 
action. 


1142.  Notice  of  motion   (or  ord 

show  cause)  thereon. 

1143.  Notice  of  motion  by  repres 

tive  of  sole  party  defen 
deceased,  to  compel  subi 
tion  and  continuance,  c 
default  to  obtain  dismiss 

1144.  Affidavit  to  obtain  order  i 

pleading  third  person 
uischarging  defendant  on 
ment  into  court,  etc. 
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Amenta  of  ground  for 
(ader    suitable   to    in- 
foregoing  Form, 
show   cause    (or   no- 
motion)    for    inter- 
interpleader. 
Porm;  discharging  de- 
b  without  determining 
de  of  interpleading. 
Form;   as  in  foreclos- 

interpleader,  on  de- 
of  specific  property, 
K)inting  receiver  there- 


1155.  .^mother  Form;  securities  to  be 

delivered  to  a  trust  company. 

1156.  Affidavit  to  obtain  order   that 

plaintiffs  in  two  causes  in 
the  same  court  interplead. 

1157.  Order  to  show  cause  thereon. 

1158.  Affidavit  to  obtain  order  in  na- 

ture of  interpleader,  joining 
a  rival  claimant,  where  orig- 
inal defendant  disputes  lia- 
bility in  whole  or  in  part. 

1159.  Affidavit  and   order  to  substi- 

tute successor  of  public  offi- 
cer co-defendant. 


FORM  No.  1137. 

Bdant  to  A  third  person  primarily  liable,  requiring  him  to 
defend.! 

)  notice,  that  A.  B.  has  commenced  an  action  against 
lame  the  court] ^  for  [here  designate  the  ground  of 
hing  it  sufficienily  to  give  adequate  information  ta 
Idresse^]  ;  and  I  hereby  request  you  to  defend  said 
ir  own  expense  and  cost,  for  if  I  am  liable  at  all  it 
jty  [or,  only  secondarily],  you  being  primarily  liable ; 
o  be  indemnified  and  held  harmless  by  you. 
ioture  and  address.] 


>t  contemplate  substi- 
taking  the  burden  and 
efense. 

rever,  that  under  Code 
12,  the  principal  has 
it  in  the  subject  of 
es  him  to  intervene. 
!,  p.  1438,  Mipra,  and 

B  is  appropriate,  not 
of  a  surety,  but  also 
in  sued  for  another's 
ty  of  Rochester  v, 
!  N.  Y.  66,  67,  and 
though  not  essential 
Port  Jervis  v.  First 
N.  Y.  550.  Such  a 
:iven  by  one  party  to 
idy  a  party.  Albany 
nst.    r.    Burdick,    87 

o  effect  of  the  notice, 
15,  &nd  cases  cited; 


Fake  v.  Smith,  2  Abb.  Ct.  App.  Dec. 
76;  Barroon  v.  Lithauer,  1  id,  99. 

2  If  it  is  his  contract,  a  brief  desig- 
nation may  suffice.  If  negligence,  de- 
tails  of  time,  place  and  circumstance 
may  be  necessary.  Such  a  notice  has 
been  held  insufficient  if  it  neither 
stated  the  cause  or  nature  of  the  ac- 
tion, nor  showed  in  what  way  the  per- 
son addressed  might  be  interested  in 
the  result.  Town  of  Lebanon  v.  Mead, 
(N.  H.,  1886)  2  New  Engl.  Rep.  279, 
4  Atl.  Rep.  392.  But  compare  Chicago 
V,  Robbins,  2  Black.  418;  again,  4 
Wall.  657,  holding  that  express  notice 
to  defend  is  not  necessary  to  fix  such 
a  person's  liability,  if  he  knows  the. 
suit  to  be  pending  and  can  defend  it. 

8  A  request  to  join  in  the  defense  is 
sufficient  to  make  the  judgment  com- 
petent evidence  against  the  one  noti- 
fied. Farmers',  etc.,  Bk.  r.  Erie  Ry. 
O).,  72  N.  Y.  188,  196. 
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Jlffidavit  on  motion   to 


FORM  No.  1138. 
declare   action   abated   unlets  the   repreaenU 


continue  it 
XTitle  of  court  and  action.] 
lVenue,'\ 

Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  the  above-entitled  action.  | 
otherwise  state  relation  to  the  cause,  showing  means 
knowledge,  etc  J] 

II.  That  this  action  is  brought  to  recover  [state  nature 
object  of  action  briefly,  and  the  condition  of  the  cause]. 

III.  That,  as  deponent  is  informed  and  believes  [after  i 
was  joined],  in  this  action,  to  wit,  on  the  day  of 

19  ,  and  before  any  verdict,  report  or  decision  rendered  hen 
the  above-named  plaintiff  died  [allege  will  or  intestacy,  leii 
and  representative's  assumption  of  duty,  as  in  Form  1! 
jparagraph  IV. ] 

IV.  That  to  the  best  of  deponent's  information  and  belief  i 
[executor]  has  failed  to  make  any  application  to  have  the  ab 

-entitled  action  continued  by  him  as  plaintiff. 

V.  [If  an  order  to  show  cause  be  asked,  allege  as  to  prev 
application,  reason,  etc.;  see  p.  1172.] 

IJurai.']  [Signature. 


^'<l 


FORM  No.  1130. 

notice  of  motion  (or  order  to  show  cause)  to  declare  action  abated,  m 
the  representatives  continue  it. 

[As  in  Form  815  or  818,  pp.  1171,  1173,  omitting  the  matte 
brackets  following  the  f,  and  substituting  for  the  matter  betu 
the  t  and  the  f  the  following:']  requiring  this  action  to  be  < 
tinned  by  the  personal  representatives  of  the  above-named  A. 
-deceased,  as  plaintiffs  herein,  within  a  time  to  be  fixed  by 
<»urt,  or  that,  in  default  thereof,  the  action  shall  be  deei 
abated.* 


4  See  N.  Y.  Code  Civ.  Pro.,  fi  765. 
BAn  order  to  show  cause  is  desira- 
1>le  in  order  that  the  court  maj  direct 


mode  of  service,  and  on  whom.    1 
Code  Civ.  Pro.,  f  761. 
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FORM  No.  1140. 
tring  action  abated  unless  the  representatives  continue  ito 

rt  order)  and  recitals,  including  service  of  notice, 
to  the  direction  of  the  court;  see  Form  820,  p.  1174.] 
that  C.  D.,  as  [executor]  of  the  above-named  A.  B., 
at  liberty  to  continue  this  action  as  plaintiff  therein 

the  said  A.  B.,  and  that  in  the  event  of  his  failure  to 
proceed  therein  as  such  within  months  after 

I  copy  of  this  order  upon  ,  this  action  be 

ted.^ 

ignature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1141. 
t)tain  order  on  behalf  of  defendant  continuing  action  in  namd 
ntative  of  plaintiff  deceased;^  or  in  the  name  of  the  assignee 
plaintiff  has  assigned. 

n  1125,  in  case  of  plaintiff's  death.] 
of  assignment  of  cause  of  action  substitute,  for  allega- 
h,  etc.,  appropriate  allegation  of  assignment,  etc.,  as 
The  plaintiff  is  entirely  insolvent  and  has  no  pecuni- 
ibility.     In  the  month  of  ,  19     ,  M.  N.,  of 

was  appointed  receiver  in  supplementary  proceedings 
)laintiff's  property,  and  has  duly  qualified. 
B  also  judgments  on  record  against  the  plaintiff  in 
upon  which  executions  appear  by  the  record  to  have 
and  returned  wholly  unsatisfied.  The  plaintiff,  when 
supplementary  proceedings  in  ,  19     ,  testified 

hat  he  had  no  property  whatsoever,  and  had  no  interest 
se  of  action. 

lent  is  informed  by  the  said  receiver  and  believes, 
Toperty  of  the  plaintiff  whatsoever  in  his  hands,  and 


right  of  dismissal,  com- 
Marcellus,  2  Barb.  373; 
iv.  Pro.,  S  761. 
sh  practice  requires  a 
lication,  subsequent  to 
efault  be  made.  Win- 
mpson,  27  Wkly.  Rep. 
mr  statute  it  is  proper 
rder  of  dismissal  as  in 
of  conditional  orders. 
See,  also,  Form  1196. 
nee  fixed  cannot  be  ex- 
J  further  order.  Code 
84. 

esentatives    of    a    sole 

has  died   pending  the 

lo  right  to  elect  whether 


it  shall  stand  revived  or  not;  the  de- 
fendants are  entitled  to  have  the  suit 
continued  in  the  name  of  the  plain- 
tifTs  representatives,  if  the  cause  of 
action  survives.  N.  Y.  Code  Civ.  Pro., 
§  757;  Pierson  v.  Morgan,  44  Hun, 
517.  For  the  rule  where  a  part  only 
of  the  plaintiffs  died,  and  the  cause 
of  action  did  not  survive  to  the  sur- 
vivors, compare  N.  Y.  Code  Civ.  Pro.. 
H  758,  and  Williamson  v.  Moore,  6 
Sandf.  647. 

9  The  allegations  here  given,  are 
sustained  as  suflicient  ground  for  com- 
pelling substitution  in  De  Bost  r. 
Albert  Palmer  Co.,  1  How.  Pr.  (N.  S.) 
508. 
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does  not  daim  to  have  any  right,  title  or  interest  to  the  ' 
of  action  set  forth  herein,  because  the  assignment  to  H 
hereinafter  set  forth,  preceded  his  appointment  by  nearly 
years. 

III.  That  plaintiff  is  not  now  the  real  party  in  interest^ 
since  about  ,  19     ,  this  action  has  not  been  prosecut 

the  name  of  the  real  party  in  interest 

After  the  appeal  was  taken,  and  before  a  decision  was  rend 
about  three  months  ago,  deponent  and  the  officers  of  the  defei 
learned,  for  the  first  time,  that  in  the  month  of  ,  1 

the  plaintiff  sold  and  transferred  his  entire  interest  in  the  can 
action  herein  to  one  H.  D.,  of  No.  street,  in 

who  since  that  time  has  been  continuously  and  now  is  the 
owner  of  the  said  cause  of  action,  and  that  the  said  H.  D.,  i 
the  real  and  sole  party  in  interest,  is  prosecuting  this  actio 
the  name  of  the  plaintiff  who  is,  as  before  stated,  entirely  inso' 
and  of  no  pecuniary  responsibility. 

Deponent  further  alleges,  upon  information  and  belief,  I 
on  the  statement  of  said  H.  D.,  to  deponent,  that  he  refused  e 
to  apply  to  the  court,  or  upon  the  application  of  another,  to 
sent  to  be  made  party  plaintiff  in  this  action. 

The  defendant  is  compelled  to  litigate  this  action  with  a  p 
tiff  entirely  irresponsible,  for  the  benefit  of  the  said  H.  D., 
is  the  real  party  in  interest,  and  whom  the  defendant  desin 
be  made  the  real  party  plaintiff. 

III.  [If  order  to  show  cause  is  asked,  state  as  to  pret 
application,  etc.;  see  p.  1172.] 

[Jurat.]  [Signature 

FORM  No.  1142. 

Notice  of  motion  (or  order  to  show  cause)  on  behalf  of  defendant,  to 
tinue  action  in  name  of  repreaentrntiyes  of  deceased  plaintifLio 

[As  in  Form  815  or  818,  pp.  1171,  1173,  omitting  the  matti 
brackets  following  the  f,  and  substituting  for  the  matter  bett 
the  t  and  the  If  the  follomng:']  continuing  the  above-entitled  ac 
in  the  name  of  C.  D.  as  executor  [or,  assignee  —  or  otherw 
of  A.  B.  deceased. 


10  Appropriate  where  defendant  de- 
sires judfnnent  on  the  merits,  not- 
withstanding plaintiff's  death,  etc. 
For  alternative  application,  where  he 
is  content  to  have  dismissal,  see  next 
Form. 

Where  the  defendant  is  desirous, 
for  any  reason,  to  compel  the  contin- 


lianoe  of  the  action  (e.  g,,  wher 
answer  prays  affirmative  relief) 
order  of  continuance  will  be  abso 
and  a  certified  copy  should  be  w 
upon  the  representatives  or  assif 
of  the  plaintiff;  and  whether  the; 
pear  or  not,  defendant  may  proce 
judgment  on  the  merits. 


B. n.    CHANGES   AT   DSFBNDANT's   INSTANCE.       1463 

FORM  No.  1143. 
ion  by  repreaentatiTes  of  sole  party  defendant,  deceaaed,  to 
titntion  and  continuance,  or  in  default  to  obtain  diimliaal 

rm  No.  815,  p.  1171,  inserting  as  the  relief  sought:'\ 
r  directing  the  plaintiff  to  cause  this  action  to  be 
continued  against  the  executor  of  the  last  will  and 
'  Y.  Z.,  deceased,  or  in  default  thereof  that  said 
substituted  as  the  sole  party  defendant  and  simultan- 
ction  be  dismissed  with  costs.*^ 

FORM  No.  1144. 
obtain    order    interpleading   third    peraon    and    diachafging 
defendant  on  payment  into  court,  etcis 

]irt^*  and  action.'} 

ig  duly  sworn,  says : 

B  is  the  defendant^*  [or,  the  president  —  or,  cashier 
lant]  above  named  [or  otherwise  state  relation  to  the 


Bon  V,  Morgan,  44  Hun, 

ivingB  bank  asks  inter- 
answer,  by  virtue  of 
banking  Law  (L.  1892, 
ply  by  petition,  which 
\e  same  allegations  as 
it,  and  differ  only  in 
ision  and  verification. 
306.  A  claim  by  per- 
ly  a  future  interest  is 
L  Gifford  v.  Oneida 
App.  Div.  25,  90  N.  Y. 

ion  of  the  Code  under 
»tion  is  made  (N.  Y. 
§  820)  relates  to  cases 
on  has  been  already 
Vhere  no  action  has 
•d,  a  person  vexed  by 
may  institute  an  inter- 
See  Dom  r.  Fox,  61 
ane  r.  McDonald,  118 
ebe  r.  Mead,  110  App. 
N.  Y.  Supp.  61.  The 
ibed  by  the  Code  is 
ent,  that  is  to  say,  an 


alternative  remedy.  Windecker  v, 
Mut.  Life  Ins.  Co.,  12  App.  Div.  73, 
43  N.  Y.  Supp.  358.  After  the  order 
is  granted,  the  action  is  of  an  equi- 
table character.  Id,;  Hirsch  v.  Mayer, 
165  N.  Y.  236;  Satofsky  v.  Jarmu- 
lowsky,  49  Misc.  624. 

Where  a  party  is  sued  in  two 
courts,  each  having  jurisdiction  of 
interpleader,  he  may  obtain  inter- 
pleader orders  in  both.  Allen  v.  Oilby, 
2  Dowl.  P.  C.  143.  In  one  he  may,  in 
a  proper  case,  have  an  order  requir- 
ing the  plaintiff  there  to  consent  to 
be  interpleaded  in  the  other.  John- 
ston V.  Stimmel,  26  Hun,  435  (where 
such  an  order,  conditional,  was  made 
against  the  United  States).  In  the 
case  of  Wells  i?.  Com  Exch.  Bank,  43 
Misc.  377.  87  N.  Y.  Supp.  480,  the 
court  held  that  the  City  Court  of 
New  York  had  no  jurisdiction  to 
grant  an  inter pleauer  order,  and  on 
defendant's  application  stayed  all 
proceedings  in  the  City  Court  action 
pending  an  application  for  inter- 
pleader, in  the  Supreme  Court  action. 


ipal  Court  of  the  City 
nay  make  an  order  of 
Satofsky  v,  Jarmulow- 
24. 


IS  It  is  decidedly  advisable,  if  not 
indispensable,  that  the  affidavit  should 
be  made  by  defendant,  if  possible. 
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caiLse,  indicating  means  of  knowledge,  excusing  non-productic 
party's  affidavit,  etc.']. 

H.  That  the  complaint  herein  was  served  on  the  da 

last,   and  said  defendant's  time   to   answer   will 
expire  until  the  day  of  instant.^^ 

III.  [Here  indicate  cause  of  action,  which  must,  under  I 
Civ.  Pro.,  §  820,  be  on  contract^''  or  for  recovery  of  specific 
or  personal  property j^^  also,  the  fact  that  a  claim  is  made  < 
third  person,  and  show  in  some  detail  its  plausible  foundatio 
law  or  fact.^^    See  Forms  1145-1149  (below).] 


As  to  the  jurisdiction  of  the  City 
Court,  the  decision  is  probably  incor- 
rect (see  Krugman  v.  Hanover  Ins. 
Co.,  45  Misc.  346,  90  N.  Y.  Supp.  448) , 
but  the  practice  suggested  may  be 
applied  to  justice's  court  actions, 
since  a  justice's  court  cannot  order 
interpleader.  Jacobs  r.  Lieberman,  51 
App.  Div.  642,  64  N.  Y.  Supp.  953. 

Subsequent  to  the  Wells  decision 
(supra),  the  defendant  appliea  in  the 
Supreme  Court  action  for  an  order 
interpleading  the  plaintiff  in  the  City 
Court  action.  The  Supreme  Court 
action  being  an  equitable  one  (judg- 
ment creditor's  suit),  the  court 
granted  an  order  making  the  plaintiff 
in  the  City  Court  action  a  party  de- 
fendant, requiring  the  parties  to  de- 
termine the  title  to  the  deposit,  and 
enjoining  the  City  Court  plaintiff 
from  further  prosecuting  his  action. 
Hclene  t?.  Corn'Exch.  Bank,  96  App. 
Div.  392,  89  N.  Y.  Supp.  310. 

A  claimant  of  a  part  of  the  fund 
or  deposit  may  be  interpleaded,  and 
plaintiff  may  upon  proper  application 
receive  the  unclaimed  balance.  Koe- 
nig  r.  N.  Y.  Life  Ins.  Co.,  14  Civ.  Pro. 
269,  14  N.  Y.  St.  Rep.  250. 

16  The  sUtute,  N.  Y.  Code  Civ.  Pro., 
S  820,  contemplates  application  before 
answer.  The  court  may  of  course  on 
cause  shown  allow  later  application 

(S  783).  Under  the  N.  Y.  Banking 
Law,  §  115,  a  savings  bank  is  allowed 
to  apply  after  answer.  If  extension 
of  time  to  answer  or  stay  is  asked, 
see  allegations  necessary  in  Form 
1031,  p.  1373. 

17  where  the  different  claims  must 
rest  upon  separate  contracts,  there  is 
no  right  of  interpleader.     McCreery 


V.  Inge,  49  App.  Div.  133,  63  1 
Supp.  158  (rival  brokers  each  c 
ing  commissions  out  of  same  sal 

18  The  Code  of  Civil  Procedur 
substituting  for  the  phrase  in 
statute  the  words  "  ejectment  " 
"  action  to  recover  a  chattel,"  si 
not  be  deemed  to  have  taken  awa; 
power  of  the  court  to  grant  this 
edy  in  equitable  actions. 

i»The  object  of  the  equity  bi 
interpleader,  and  of  its  Code  s 
sory,  is  to  relieve  a  defendant  o 
risk  in  deciding  between  rival  c 
ants.  The  defendant  asking  for  i 
pleader  must  show,  however,  tha 
risk  is  a  real  not  an  imagined 
the  mere  fact  that  a  demand  has 
made  is  not  enough  to  obtain  tfa 
der.  Mich.  Sav.  Bank  v.  Coy  C< 
Misc.  40,  90  N.  Y.  Supp.  814;  Chi 
r.  Long,  77  App.  Div.  272,  78  1 
Supp.  1046;  Hinsdale  v.  Ban 
Life  Ins.  Co.,  72  App.  Div.  18( 
N.  Y.  Supp.  448;  bteiner  r. 
River  Sav.  Inst.,  60  App.  Div.  23 
N.  Y.  Supp.  223 ;  Mars  r.  Albany 
Bank,  64  Hun,  424;  Nassau  Ba 
Yandes,  44  Hun.  55. 

This  rule  does  not  apply  to  s 
cations  made  by  savings  banics  i 
S  115  of  the  Banking  Law.  Mc< 
V.  Auburn  Savings  Bank,  78  App. 
22,  79  N.  Y.  Supp.  91.  But  ei 
savings  bank  cannot  be  allowc 
join  one  whom  it  suspects  may  < 
adversely  to  plaintiff,  and  to  add 
third  person's  personal  represents 
to  cover  a  case  of  his  being  ali 
deceased.  Tyrrel  r.  Seamen's  1 
57  App.  Div.  381,  68  N.  Y.  Supp 

The  rule  is  solely  for  plaii 
benefit,  and  cannot  be  invoked  b 


i 


i. II.    CHANGES    AT    DEFENDANT'S    INSTANCE.       1465 

the  claims  of  the  plaintiff  and  of  said  have 

without  collusion  of  this  defendant  with  either  of 
the  defendant  has  no  interest  in  the  sum  [or,  prop* 
I,  except  to  pay  [or,  deliver]  to  the  person  rightfully 
Bto;^*  that  he  is  in  doubt,  and  cannot  safely  deter- 
Ich  of  said  claimants  it  should  be  paid  [or,  delivered], 
and  willing  to  pay  said  sum  into  court  [or,  to  deliver 
the  court  may  direct^]  upon  being  discharged  from 
ither  claimant  [and  if  discharge  of  a  lien  on  defend- 


Butler  V.  Atl.  Trust 
5,  59  N.  Y.  Supp.  814. 

person  disavows  the 
ication  may  be  denied 
of  any  evidence  show- 
third  person  is  in  a 
lert  a  claim.  South- 
Lk  V.  Childs,  39  App. 

Y.  Supp.  789. 
illusion  with  the  third 
red.  N.  Y.  Code  Civ. 
he  application  may  be 
irt  considers  the  claim 
rted.  Burrett  v.  Press 
jp.  Div.  141,  49  N.  Y. 

lant  is  a  corporation, 
Qst  aver  that  the  de- 
t  merely  the  deponent^ 
[on  with  the  claimant, 
land,  11  Sim.  23. 
it  contests  his  liability 
claimed,  the  order  in- 
*  other  claimant  and 
I  moving  party  must, 

denied.  Jackson  v. 
lub,  49  App.  Div.  107, 

1109;  B.  &  O.  R.  R. 
dO  N.  Y.  234. 
mendment  of  1894  to 
ant  disputing  his  lia- 
may  join  an  adverse 
•roper  application.  See 

Lion  that  defendant  is 
the  right  is  no  longer 
;on  r.  Groh,  4  Abb.  Ct. 
;  Schell  v.  Lowe,  75 
Y.  Supp.  989,  23  Civ. 
it  must  appear  from 
1  that  he  cannot  safely 
R.  R.  Co.  r.  Arthur, 

5  of  the  cases  is  not 


harmonious,  but  the  true  rule  is  clear 
that  a  case  of  sufficient  doubt  for  Ju- 
dicial determination  should  appear; 
but  defendant's  opinion  as  to  that 
doubt  is  not  the  test.  No  matter  how 
clear  he  may  be  of  the  truth  of  one 
claim  and  the  falsity  of  the  other,  if 
he  cannot  safely  determine  the  con- 
troversy he  may  ask  the  court  to  do 
so.  If  the  affidavits  leave  no  doubt, 
the  motion  should  be  denied.  See  note 
19,  supra,  and  cases  cited. 

28  The  party  asking  interpleader  (as 
distinguished  from  his  right  to  ask  to 
join  a  rival  claimant  notwithstanding 
he  disputes  liability  in  part — see  note 
21,  supra — ),  must  bring  the  money 
into  court,  or  offer  to  do  so.  Mohawk 
&  Hudson  R.  R.  Co.  r.  Clute,  4  Paige, 
384;  Shaw  v.  Coster,  8  id.  339;  Atkin- 
son 17.  Manks,  1  Cow.  691.  He  must 
be  prepared  to  surrender  the  entire 
fund,  or  pay  the  whole  debt  in  con- 
troversy, without  claim  of  title 
against  either  party.  Boggart  v. 
Cutts,  1  Craig  &  Ph.  197,  204.  By 
the  fact  of  his  application,  he  admits 
that  both  claimants  have  title  as 
against  him.  Slingsby  v,  Boulton,  1 
Ves.  &  B.  334.  If  he  claims  to  de- 
duct anything  (except  his  costs) 
from  the  fund,  he  cannot  have  an 
order  of  interpleader.  Mitchell  r. 
Hayne,  2  Sim.  &  Stu.  63. 

In  case  of  specific  property,  the 
fact  that  the  applicant  is  not  in  a 
position  to  deliver  it  is  a  sufficient 
answer  to  his  application.  Vosburgh 
V.  Huntington,  15  Abb.  Pr.  254  (hold- 
ing that  as  the  statute  requires  cer- 
tain things  to  be  done  in  order  to 
entitle  the  party  to  relief,  the  court 
has  no  power  to  dispense  with  these 
conditions ) . 
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ant's  property  is  involved,  may  add,  as  thus:  and  upon  said  i 
gage  being  discharged  of  record]. 

[For  allegations  where  order  to  show  cause  is  ashed,  si 
1172;  where  extension  or  stay  is  ashed,  see  p.  1373.]** 

[JuraiJ]  [Signature 

STATEMENTS  OF  GROUND  FOR  INTERPLEADER  SUITABLE  TO  IN 
IN  FOREGOING  FORM. 

FORM  No.  1145. 
AUegatioB  of  conflicting  cUimi  to  money  deposit 

Insert  in  above  Form:  III.  That  said  action  is  brou^t  t 
cover  the  sum  of  dollars,  deposited  with  said  defendai 

or  about  the  day  of  ,  19     ,  by  one  M.  N. ; 

that  the  plaintifiF  claims  to  be  entitled  to  said  moneys  so  depoe 
under  an  assignment  thereof  to  him  by  the  said  M.  N. 

That  on  the  day  of  ,  19     ,  one  O.  P.  ga^ 

said  defendant  notice  that  he  had  been  appointed  receiver  of  a1 
property  of  the  said  M.  N.,  and  demanded  of  said  defendant 
they  pay  the  said  deposit  to  him^  [and  notified  defendant 
he  disputed  and  denied  the  validity  of  the  assignment  to  plai 
on  the  ground  that  the  same  was  never  delivered.] 

FORM  No.  1146. 
The  tame;  another  Form. 

m.  That  said  action  is  brought  to  recover  certain  mc 
heretofore  deposited  with  defendant  by  one  M.  N.,  amountii 
about  the  sum  of  dollars. 

That  the  same  moneys  are  claimed  by  one  O.  P.,  imder  [an  c 
of  the  Court] ,  of  which  a  copy  is  hereto  annexed.^ 

FORM  No.  1147. 
Goods  claimed  by  purchaser  from  consignor  and  by  general  asaisnei 

III.  That  the  property  which  is  claimed  by  and  described  ii 
complaint  herein  was  consigned  to  this  defendant  by  one  M. 


24  It  was  suggested  in  Mich.  Sav. 
Bank  r.  Coy,  etc.,  Co.,  45  Misc.  40, 
90  N.  Y.  Supp.  814,  that  the  granting 
of  a  motion  for  interpleader  suspends 
the  running  of  defendant's  time  to 
plead. 

SfiThis  Form  is  sustained  by 
Fletcher  v,   Troy  Sayings   Bank,    14 


How.  Pr.  383.  But  it  may  h 
visable  to  add  the  ground  for  d 
ing  the  effect  of  the  assignmei 
above  suggested  in  brackets. 

28  Sustained  by  Wehle  v.  H 
Savings  Bank,  40  N.  Y.  Super.  C 
8.  P.,  German  Exch.  Bank  v.  Coi 
sioners  of  Excise,  6  Abb.  N.  C.  I 


subject  to  his  order;  and  the  plaintifiF  herein  claim? 
Ell  assignment  of  all  the  property  of  the  said  M.  N. 
jd  by  the  said  M.  N.  on  the  day  of  ,  19     . 

me  property  is  claimed  by  one  O.  P.,  of  , 

n  orider  of  the  said  M.  N.,  dated  the  same  day,  and 
lelivery  to  him  as  the  alleged  purchaser  thereof; 
lemanded  delivery  from  this  defendant.  [If  in 
?  (md  refer  to  a  copy.] 


FORM  No.  114a 
Foredoiiire^ 

his  action  is  brought  to  foreclose  a  mortgage  for 
e  by  this  defendant  to  O.  P.,  and  recorded  in  the 
of  county,  on  the  day  of  , 

p  of  Mortgages,  p.         ,  which  plaintiff  alleges 

Int  herein  was  assigned  to  him  by  said  O.  P.  on  the 

,19     ,  by  assignment  recorded  [e<c.]. 
ious  times  [before  and  since  the  service  of  the  sum- 
M.  N.,  now  residing  in  the  city  of  ,  and 

uU  age,  not  a  party  to  this  action,  has  demanded 
lant  payment  of  the  amount  due  on  the  bond  and 
tioned  in  the  complaint  herein,  and  has  given  this 
psonally,  notice  not  to  pay  the  same  to  any  person 
ling  herself  to  be  the  sole  and  lawful  o\vner  of  said 
rtgage  [by  virtue  of  an  assignment  thereof  from 
)rior  to  the  assignment  to  plaintiff,  and  of  which 
le  plaintiff  had  knowledge].  [If  demand  was  in 
V  and  refer  io  a  copy.] 

FORM  No.  1149. 
Municipal  award,  claimed  by  mortKaKeo.28 

this  action  is  brought  to  recover  dollars 

le  plaintiff  in  proceedings  had  upon  the  application 
ment  of  Parks  to  acquire  title  to  certain  streets  and 
ni  as  and  various  other  streets;  that  as  ap- 

complaint  herein,  that  said  sum  was  awarded  by 


ly  Tauton  v.  Groh,  4 
Dec.   358.     See,  also, 
;on,  31  Hun,  458. 
>y  Barnes  v.  Mayor, 


etc.,  of  New  York,  27  Hun,  236;  s.  P., 
Pollock  V.  Morris,  51  N.  Y.  Super.  Ct. 
112. 
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the  report  made  by  the  commissioners  appointed  in  said  m 
and  confirmed  by  the  court,  for  premises  acquired  thereii 
avenue,  and  designated  in  said  report  by  the  da 
map  No.  .    That  on  or  about  the  day  of  , 

was  served  on  the  [Department  of  Finance]  a  notice  of 
on  behalf  of  one  M.  N.,  claiming  an  interest  in  said  awar 
virtue  of  a  mortgage  held  by  said  M.  N.  for  the  sum  of  $ 
the  interest  on  which  simi  it  was  stated  had  not  been  paid 
the  day  of  >  19     >  of  which  notice  a  copy  is  1 

annexed. 

FORM  No.  1150. 
Order  to  «how  cause  (or  notice  of  motion)  for  interpleader.29 

[Title,  etc.,  as  in  other  cases,  see  pp.  1171,  1172,  stating 
thiLs:]  interpleading  and  substituting  M.  N.  as  defendant  i 
above  entitled  action,  in  the  place  and  stead  of  Y.  Z.  [and  fv 
relief  if  desired~\,  and  discharging  Y.  Z.  from  liability  to  eith 
B.  or  M.  N.,  on  paying  into  court  [or  otherwise;  see  next  Fc 
the  amount  claimed  in  the  complaint  herein  to  be  due  on 
bond  and  mortgage  for  principal  and  interest,  less  costs  ol 
motion  [or,  action],  and  directing  such  other  or  further  ord 
may  be  just.^  [In  case  of  doubt  as  to  right  of  interpleader, 
in  an  equitable  case,  add:  or,  that  said  M.  N.,  be  added 
party  defendant  herein.]^* 

Let  the  defendant's  time  to  answer  [or,  demur  —  or, 
such  motion  as  defendant  may  be  advised]  be  extended 
[ten]  days  after  the  hearing  and  determination  of  this  moti< 

[Service  of  a  copy  of  this  order,  with  the  papers  on  \ 
it  is  granted,  shall  be  sufficient  if  made  both  on  the  attome 
the  plaintiff  and  personally  on  said  M.  N.  on  or  before 
day  next.] 

[Authentication,  see  Form  818,  p.  1173.] 


29  It  is  usual  to  take  an  order  to 
show  cause  directing  mode  of  service 
on  the  third  person.  But  under  N.  Y. 
Code  Civ.  Pro.,  §  820,  the  ordinary 
notice  may  be  enough,  irrespective  of 
whether  the  adverse  claimant  sought 
to  be  substituted  will  appear  volun- 
tarily. 

The  interpleader  is  erroneously 
granted  if  notice  is  not  served  on  the 


other  claimant.  Roberts  r.  Van 
21  App.  Div.  309,  47  N.  Y.  Sup] 

so  The  motion  should  be  has 
the  complaint,  as  well  as  the  n 
affidavit,  unless  the  latt«r  giv 
character  of  action  and  claim 
sufficient  particularity. 

81  Williams  r.  Edison  £1.  II 
16  N.  Y.  Supp.  857. 


L .II.    CHANGES   AT    DEFENDANT'S    INSTANCE.       1469 

FORM  No.  1151. 
Order  of  interpleader. 

order)  and  recitals,  according  to  the  case;  see  Form 
■4.] 

L.  That,  on  payment?^  by  the  defendant  into  court^ 
of  this  action  of  the  said  fund  of  $  ,  as 

le  complaint  herein,  and  accrued  interest,  to  date** 
ars  costs  of  this  motion,  hereby  awarded  to  defend- 
L  [ten]  days  from  the  entry  of  this  order,  O.  P.  be 
herein  and  substituted  as  defendant  in  this  action 
ind  stead  of  Y.  Z.,  the  defendant  above  named,  and 
iking  such  payment  aforesaid  this  action  be  discon- 
linst  said  Y.  Z.,  and  said  Y.  Z.  thereupon  be  dis- 
liability  as  to  said  sum  to  either  the  plaintiflf  above 
I  O.  P.^« 

*  plaintiff  have  leave  and  is  hereby  required  to  serve 
P.  within  twenty  days  after  service  upon  him  of  a 
order,  a  supplemental  complaint  setting  forth  such 
Its  as  may  be  necessary  to  show  that  he  has  a  right 
J  amount  claimed  as  against  said  O.  P.  f  and  that 


^iH  be  conditional  on 

Dg    paid    into    court. 

Roy,  8  How.  Pr.  425; 

Savings  Bank,  14  id, 

sometimes  deposited 
my  before  settling  the 

terms  of  the  above 
1  varied,  thus:  The 
ig  deposited  in,  etc., 
eave  of  this  court, 
the  sum  of,  etc.,  O.  P. 
tuted,  etc. 

pulation  to  that  effect 
5r  an  order  to  provide 
n  question  remain  on 
Mink  until  final  judg- 
Q  V.  Bank  for  Savings, 
6  N.  Y.  Supp.  1080; 

Dime   Sav.   Inst.,   36 

ro. 

it  company  may  be 
Gen.  Rules' No.  68. 
ant  is  a  savings  bank 
)sit,  the  following  di- 
stipulated  for,  but  is 
tout  the  stipulation 
Bank  for  Savings, 
defendant  retain  the 
i  in  the  summons  and 


complaint  herein,  principal  and  in- 
terest to  date,  the  same  to  be  held  by 
it  at  interest  at  the  rate  of  per 

cent,  per  annum,  subject  to  the  fur- 
ther order  of  this  court,  and  that  O. 
P.  be  substituted,  etc. 

34  An  order  is  erroneous  which  fails 
to  direct  the  payment  into  court  of 
the  accrued  interest.  Sibley  v.  Eq. 
Life  Ass.  Soc,  66  N.  Y.  Super.  Ct. 
274,  3  N.  Y.  Supp.  8,  15  Civ.  Pro.  316. 

36  The  costs  of  the  action,  to  be 
taxed,  have  in  some  cases  been 
awarded,  but  this  is  unusual  except 
in  an  action  of  interpleader.  Lane  r. 
i!iquit.  Life  Ass.  Soc.,  102  App.  Div. 
470,  92  N.  Y.  Supp.  877. 

In  some  cases  the  costs  are  not  di- 
rected to  be  paid  out  of  the  fund,  but 
by  plaintiff.     See  Form  1154. 

36  Where  the  interpleaded  party  as- 
sented to  the  making  of  the  order,  he 
cannot  thereafter  raise  any  question 
of  the  plaintiff's  title  being  merely 
equitable.  See  Ilirsch  v,  Mayer,  165 
N.  Y.  236. 

37  That  this  is  the  proper  practice, 
see  Sayer  r.  Beirne,  78  App.  Div.  491, 
79  N.  Y.  Supp.  696. 
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said  O.  P.  may  appear  and  plead  thereto  or  make  such  moti< 
he  may  be  advised,  within  twenty  days  after  service  of  a 
of  this  order,  with  notice  of  its  entry,  and  of  a  copy  of 
complaint;^  that  if  the  said  O.  P.  does  not  appear  and  de 
this  action  within  twenty  days  after  service  upon  him  of  a 
of  this  order,  together  with  a  copy  of  the  complaint  herein, 
supplemental  complaint,  the  plaintiff  may  apply    ex    parte 
proof  of  such  default  for  an  order  that  tiie  money  so  depo 
be  paid  over  to  him. 

[//  the  original  defendants  liability  is  evidenced  by  a  wri 
may  add:  3.  That  upon  entry  of  final  judgment  herein  the  p 
tiff  surrender  and  deliver  up  to  said  Insurance  Company  the 
policy  of  insurance.  ]*• 

Enter:  [sigrwiure  of  jvdge  by  initials  of  name  and  title 

FORM  No.  1152. 
Another  Form;    diicharging  defendant   without  determining   the  mo^ 

interpleading.^o 

[Substitute  for  paragraph  2  of  Form  1151:]  That  said 
testing  parties  interplead  between  themselves  as  to  their  rei 
tive  claims  or  rights  in  said  fund,  and  that  such  proceeding 
had  thereupon  as  are  required  and  provided  for  by  the  usual  ] 
tice  of  this  court,  and  that  either  of  them  have  leave  to  appl 
the  usual  notice  for  the  further  order  of  the  court  in  this  behi 

FORM  No.  1153. 
Another  Form;  as  in  foreclosure. 

[As  in  Form  1151  to  the  *  ai  end  of  paragraph  1.] 

2.  That  said  M.,  within  [ten]   days  from  the  service  of 
order  and  the  payment  of  said  money  into  court,  execute 
deliver  to  said  Y.  Z.,  in  due  form,  a  satisfaction-piece  of 
mortgage  mentioned  in  said  complaint  which  was  made  by 
M.  G.  and  J.  G.,  bearing  date  the  day  of  ,  1 


If  the  order  does  not  grant  leave, 
plaintiff  should  apply  for  leave  to 
serve  a  supplemental  complaint;  but 
if  the  interpleaded  defendant  will 
admit  due  and  timely  service,  such  ad- 
mission will  obviate  necessity  of  leave. 
Greenblatt  v.  Mendelsohn,  46  Misc. 
554,  92  N.  Y.  Supp.  963. 

The  action  becomes  one  in  equity, 
in  which  the  court  must  dispose  of 
the  subject  matter  upon  equitable 
principles.  See  Hirsch  f?.  Mayer,  165 
N.  Y.  236. 


38  McElroy  r.  Baer,  9  Civ.  Pro. 
133,  3  How.  Pr.   (N.  S.)  340. 

39  Lane  r.  Equitable  L.  Assur. 
102  App.  Div.  470,  92  N.  Y.  \ 
877. 

40  On  awarding  an  interplead 
equity,  the  court  may  determine 
the  burden  of  alle^tion  and  pr< 

41  This  form  was  used  in  G 
blatt  r.  Mendelshon,  46  Misc.  5£ 
N.  Y.  Supp.  963,  and  the  subset 
practice  in  the  action  carefull; 
viewed. 


J 
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>  secure  the  payment  of  the  sum  of  dollars, 

lay  of  ,  19     >  with  interest  thereon,  at  [five] 

annum  payable  semi-annually,  which  said  mortgage 

in  the  office  of  the  Register  of  Deeds,  of  the  County 

on  the  day  of  ,  19     ,  in  Liber 

^  P<^  9  A^  o'clock  and  minutes  in  the 

[In  New  York  County,  provide  also  for  a  delivery 

x)n  production  to  the  clerk  of  this  court  of  a  proper 
said  deposit  has  been  made,  with  a  copy  of  this 
le  exhibition  of  a  duplicate  receipt  for  said  deposit, 
F  pendency  of  this  action  filed  on  the  day  of 

,  in  the  office  of  said  clerk,  be  by  him  cancelled  and 
I  record. 

gnature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1154. 

pleader,   on    deliyery   of   specific   property,    and    appointing 
receiver  therefor. 

order)  and  recitals  a^^cording  to  the  case;  see  Form 

r4.] 

I.  That  the  defendant  deliver  the  property  men- 
complaint  herein  to  R.  C,  Esq.,  of  ,  who  is 
tited  receiver  thereof.** 

).  P.,  of  ,  be  substituted  as  defendant  in  this 

ace  of  the  above-named  Y.  Z.,  who  shall,  upon  de- 
5  said  property  to  the  said  receiver  be  discharged 
bility   therefor,    either   to   the   plaintiff   or   to   the 


the  said  receiver  hold  the  said  property,  subject  to 
lirection  of  this  court.  [Add  special  directions  if 
^ond,  income,  to  sell  or  rent,  etc.;  see  pp.  1029,  1037, 
volume  /.] 

plaintiff  have  leave  to  serve,  within  days  after 

J  order,  a  supplemental  complaint  upon  the  said  O. 
the  said  O.  P.  plead  to  such  complaint  within  twenty 
er. 


irty  Law,  §  270a,  a8 
>3,  requires  the  origi- 
[)  be  filed  when  cover- 
i  New  York  county. 
Dtiff  baa  replevied  the 
hould  be  no  direction 


for  a  delivery  to  a  receiver.  Pel  ham 
Hod  El.  Co.  c.  Baggaley,  12  N.  Y. 
Supp.  218;  Wright,  etc.,  Works  r. 
N.  Y.  Kerosene,  etc.,  Co.,  44  Misc. 
580,  »0  N.  Y.  Supp.  130. 
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V.  That  if  the  plaintiff  neglect  to  serve  his  supplemental 
plaint,  the  defendant  Y.  Z.  may  apply  to  the  court  for  an  < 
dismissing  the  action,  and  that  tlie  said  property  be  deliverc 
the  receiver  to  the  said  defendant  Y.  Z. ;  and  if  the  said  ( 
neglect  to  answer  such  complaint,  if  served  as  herein  dire 
the  plaintiff  may  apply,  on  notice,  for  an  order  that  said  pro] 
be  delivered  by  the  receiver  to  the  plaintiff. 

VI.  That  dollars  costs  be  allowed  to  the  said  Y.  5 
be  deducted  by  him  out  of  the  fund  [or,  to  be  paid  by 
plaintiff,  and  allowed  to  him  in  case  of  his  final  recover 
judgment]. 

Enter:   [signature  of  judge  by  initials  of  name  and  title 

FORM  No.  1155. 
Another  Form;  securities  to  be  delivered  to  a  trust  company. 

[Substitute  for  the  direction  to  pay:]  That  the  said  del 
ant  The  M.  Co.,  deliver  to,  and  leave  with  The  Trust  Co 
the  credit  of  this  action  and  within  days  after  entry  of 

order,  the  certain  certificate  numbered  ,  bearing  date 

day  of  >  19     ,  issued  by  the  R.  Co.,  a  cor] 

tion  organized  under  the  laws  of  the  State  of  ,  where! 

was  certified  by  the  said  last  mentioned  corporation  that  W.  i 
were  the  owners  of  shares  of  the  capital  stock  of 

last  mentioned  corporation,  such  certificate  to  be  retained  by 
Trust  Company,  subject  to  the  further  order  of  this  court. 

And  that  the  said  defeudant  The  M.  Co.  be  and  it  herel 
discharged  from  all  liability  to  either  party  on  account  of 
certificate  upon  the  delivery  thereof  as  aforesaid. 

FORM  No.  1156. 
Affidavit  to  obtain  order  that  the  plaintiffs  in  two  causes  in  the  same 

interplead.^ 

[Title  of  court  and  both  actions.] 
[Venue.] 

E.  P.  C,  being  duly  sworn,  says: 

I.  I  am  a  member  of  the  firm  of  C.  &  C,  and  one  of  the 
fendants  in  the  actions  above  entitled. 


44  See  note  13  to  Form  No.  1144. 

Held,  in  Tynan  f.  Cadenas,  3  How. 
Pr.  (N.  S.)  78,  error  to  deny  the  mo- 
tion on  this  affidavit,  citings  Balti- 
more, etc.,  R.  R.  Co.  r.  Arthur,  90 
N.  Y.  234.  Even  the  fact  that  the 
moving   party   may  have   a    defense 


(which  could  be  waived)  will  m 
feat  the  motion.  Grell  v.  Globe 
Ins.  Co.,  65  App.  Div.  612,  67  ! 
Supp.  253. 

If  actions  are  in  different  c< 
proceed  as  in  note  13  to  Form  11 


J. II.    CHANGES   AT    DEFENDANT'S    INSTANCE.       1473 

iction  is  brought  to  recover  the  price  of  certain  to- 

is  the  same  tobacco  in  each  case,  alleged  to  have 

I  delivered  to  my  firm  by  the  plaintiff  in  each  action. 

)y  of  the  verified  complaint  in  each  action  is  annexed 
rit.  The  debt  alleged  in  each  complaint  is  the  same 
iction  in  which  J.  H.  T.  is  plaintiff  was  commenced 
»e  of  a  copy  of  the  summons  and  complaint  on  the 
d  ,  19     .      The  action  in  which  J.  R.  H. 

are  plaintiffs  was  commenced  by  the  service  of  the 
I  complaint  on  the  day  of  ,  19     .     The 

lave  not  answered  or  pleaded  in  either  action,  nor 
le  so  to  do  expired.  As  to  the  action  in  which  J. 
aother  is  plaintiff,  it  will  expire  on  the  day  of 

A.S  to  the  action  in  which  J.  H.  T.  is  plaintiff,  it  will 
3  day  of 

lemand  by  each  of  the  said  plaintiffs  against  the  de- 
nade  without  collusion  on  the  part  of  the  defendants 
r  either  of  them. 

efendants  are  entirely  ignorant  of  the  rights  of  the 
aants  to  the  purchase  price  of  said  tobacco,  and  ask 
It  the  said  plaintiffs  may  be  respectively  substituted 
and  stead  of  said  defendants  in  said  actions,  and 
ay  be  discharged  from  liability  to  either  on  paying 
le  sum  of  dollars,  with  interest  on  the  sum  of 

from  the  day  of  ,  19     ,  and  on  the  balance 

[lars  from  the  day  of  >  19     ,  the  amount 

rder  to  show  cause  is  asked  why  the  said  plaintiffs 
)e  80  substituted  for  the  reason  that  the  defendants' 
ver  in  the  action  in  which  H.  is  plaintiff  expires  on 
t.,  as  aforesaid.  No  previous  application  for  such  an 
en  made. 


[Signature.'l 


FORM  No.  1157. 


w  cause  why  plaintiffs  in  two  causes  should  not  interplead.^ 
n  both  actions  if  in  the  same  court.'\ 
e  relief  thus:  why  the  plaintiffs  should  not  be  respec- 
tuted  in  the  place  and  stead  of  the  defendants  in  said 
why  the  defendants  should  not  be  discharged  from 
ither  plaintiff  on  paying  into  court  the  sum  of 


45  See  note  13  to  Form  No.  1144. 


)3 
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dollars,  with  interest  on  the  sum  of  dollars,    fro 

day  of  9  19     >  ai^d  on  the  balance  of 

from  the  day  of  >  19     >  the  amount  of  the  del 

why  the  said  defendants  should  not  have  such  other  and  i 
relief  as  to  the  court  may  seem  just 

And  it  is  further  Ordered,  that  said  defendants'  time  to  i 
each  of  said  complaints  is  hereby  extended  to  days  af 

determination  of  this  motion. 

Service  of  a  copy  of  this  order  on  the  attorneys  for  tiie 
tiflFs  in  said  actions  respectively  on  or  before  ihe  < 

,19     ,  to  be  sufficient 

[Authentication,  see  Form  818,  p.  1173.] 


FORM  No.  1158. 
Affidavit  to  obtain  order  in  nature  of  interpleader,  joining  a  rival  d 
where  original  defendant  disputes  liability  in  whole  or  in  part 

[As  in  Form  1144,  svbstituting  for  paragraph  IV:"] 

IV.  That  the  respective  claims  of  said  plaintiff  and  said 
have  been  made  without  collusion  of  defendant  with  eitl 
them ;  the  defendant  admits  an  indebtedness  to  either  plain 
said  in  the  sum  of  dollars  only,  but  dispute 

denies  liability  for  the  further  sum  of  dollars  [state  I 

the  ground  for  denying  liability.'] 


FORM  No.  1159. 
Affidavit  and  order  to  subatitute  succeuor  of  public  officer  co-defen 

[Adapt  from  Forms  1132  to  1134.] 


4«  Allowed  under  N.  Y.  Code  Civ. 
Pro.,  fi  820,  as  amended  in  1894.  The 
order  to  be  entered  will  merely  join 
the  other  claimant  as  a  co-defendant, 
and  direct  service  upon  him  of  a  sup- 
plemental complaint,  and  may  be 
readily  adapted  from  Form  No.  1161. 
A  provision  in  the  order  discharging 
the  original  defendant,  upon  paying 
into  court  the  portion  admitted,  is 
erroneous.  Jackson  v,  Knick.  Athl. 
Club,  49  App.  Div.  107,  62  N.  Y. 
Supp.  1109. 


This  added  portion  of  eecti 
applies  only  to  a  case  where  tli 
tion  to  be  determined  is  as 
right  of  the  rival  claimants  to 
or  property  in  the  hands  of 
fendant,  and  not  to  a  case  wh 
right  of  each  one  of  the  claim 
recover  depends  upon  a  state  < 
which  does  not  affect  the  other 
ant.  See  Sullivan  v.  Crowe,  7 
Div.  6,  76  N.  Y.  Supp.  98. 
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SECTION  III. 
FBOCEEDniOS  OF  A  'iHIRD  PEBSON  TO  COMB  IN. 

FOKMS. 


r  OF  A  THIBO  PEBSON 
tF  ONE  NAMED  ON  THE 
A  PABTT. 

for  motion  on  behalf 
iitor  or  administrator, 
leviseey  assignee,  re- 
etc.,  to  be  substituted 
B;inal  plaintiff  or  de- 

ements  as  to  death,  or 
ransfer,  suitable  to  be 
I     in     the     foregoing 

for    substitution    an* 

o  affidavit  of  attorney 

t 

of  former  attorney  in 

ration  of  moving  affi- 

motion  to  be  substi- 
for  a  party  already 
on  the  record, 
ihow  cause  why  appli- 
iould  not  be  substi- 
tuting applicant, 
(ial  directions  suitable 
inserted   in  foregoing 


1185.  Order  substituting  infant  heir 

and  guardian  ad  litem  to 
prosecute  appeal  after  sole 
plaintiff's  death. 

1186.  Petition  by  receiver  for  leave  to 

be  substituted  for  a  party  in 
an  action  which  was  pending 
when  he  was  appointed. 

1187.  Affidavit  on  behalf  of  successor 

in  administration  or  trust,  to 
move  to  continue  action 
brought   by   his    predecessor. 

1188.  Notice  of  motion  thereon. 

1189.  Order  thereon. 

1190.  Motion  by  successor  in  office  to 

come  in  as  a  party  in  place 
of  his  predecessor. 

1191.  Affidavit  to  move  to  substitute 

indemnitor  as  defendant  in 
place  of  sheriff. 

1102.  Consent   of   indemnitors  to   be 

substituted. 

1103.  Order  to  show  cause  (or  notice 

of  motion)  thereon. 

1104.  Order  thereon. 

1105.  Order  for  severance. 

II.   BBINOINO  in  ADDITIONAL  PABTT  ON 
HIS    OWN    APPLICATION;    INTEB- 

VENINO.     See  p.  1402. 


[ON  OF  A  THIRD  PERSON  IN  PLACE  OF  ONE  NAMED 
ON  THE  RECOUP  AS  A  PARTY. 

FORM  No.  1160. 

lOtiOB  on  behalf  of  executor  or  administrator,  heir,  devisee, 
sceiver,  etc,  to  be  substituted  in  place  of  original  plaintiff 

lt.47 

rt  and  action.} 


ig  duly  sworn,  says : 

5  was  the  attorney  for  the  plaintiff  [or,  the  defend- 
in  the  above-entitled  action,  and  has  been  retained 


Ov.  Pro.,  fi§  766-760. 
tives  of  a  defendant 
loye  nnder  this  statute 
e  of  a  plaintiff.    Pier- 

44  Hun,  617. 


And  the  statute  extends  to  a  case 
where  both  parties  are  dead.  Hols- 
man  V.  St.  John,  00  N.  Y.  461. 


fH 
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herein  by  and  appears  for  [name  of  applicant'}  below  namec 
otherwise  state  relation  to  the  cause  and  means  of  knowl 
unle^  clearly  implied^.  * 

II.  That  this  action  was  brought  by  said  A.  B.  against 
Y.  Z.  for  the  purpose  [here  state  nature  of  cause  of  action 
ficiently  to  show  that  it  is  one  that  would  not  abate  by  dei 
or  is  assignable,  etc.,  as  the  case  may  be^  and  if  at  issue  ind 
defense.] 

III.  [State  death,  assignment  or  other  ground  of  the  api 
Hon;  see  following  Forms  1161-1167.]" 

rV.  [If  additional  grounds  of  relief  occurring  penditig 
action,  on  which  the  representative  is  entitled  to  recover,  i 
predicate  an  additional  defense,  are  relied  on  as  ground  for  cm 
leave  to  serve  supplemental  complaini^^  or  ansiver,  annex 
refer  to  copy  of  su^h  proposed  pleading.] 

V.  [State  situation  of  the  cause  at  the  time  of  the  deat 
transfer,  and  nowf^  and  if  order  to  show  cause  is  asked, 
as  on  p.  1172.] 

VI.  [If  extension  of  time  or  stay  is  ashed,  allege  merits, 
as  on  p.  1373.] 

[Jurat.]  [Signature 

[Annex  an  acknowledged  consent  of  representative   or  ( 

party  to  be  substituted,  unless  the  affidavit  is  made  by  him,Y 

STATEMENTS  AS  TO  DEATH,  OR  OTHER  TRANSFER,  SUITABLE  T 
INSERTED  IN  THE  FOREGOING  FORM. 

FORM  No.  1161. 

Wliere  the  applicaticm  is  on  behalf  of  executor  or  administrator,  in« 

last  Form. 

TIT.  That  pending  said  action,  and  on  or  about  the 
of  ,  19     ,  said  A.  B.  died  at  ,  having  first 

made  and  published  his  last  will  and  testament,  by  whicl 


48  See  pp.  1432,  1433. 


pp   ] 
>  Vol. 


40  See  Vol.  I,  p.  604, 

BOA  receiver  has  no  absolute  right 
to  be  substituted  as  the  plaintiff. 
Pitzpatrick  r.  Moses,  34  App.  Div. 
242.  64  N.  Y.  Supp.  426. 

81  As  in  De  Lisle  v.  Hunt,  36  Hun, 
620. 

MThe  death  of  a  party  does  not 
terminate  a  pending  reference,  but  it 


is  suspended  until  continued  b 
substitution  of  the  represent 
Matter  of  Venable.  104  App.  Di^ 
93  N.  Y.  Supp.  1074. 

M  Order  of  substitution  rei 
when  afRdavit  was  made  by  att 
who  had  represented  the  de< 
party,  and  no  consent  of  reprei 
tive  annexed.  Wilson  r.  Hart 
App.  Div.  484,  68  N.  Y.  Supp.  ] 
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F.,  of  ,  bis  sole  executor;"  that  said  will 

yr  proved,  and  letters  testamentary  thereon  lor,  died 
I  that  letters  of  administration  on  his  goods,  chattels 
were  duly  issued  to  said  E.  F,  by  the  surrogate  of 
:  ,  on  the  day  of  ,  19     ,  and 

F.  has  imdertaken  the  execution  [or,  administra- 
',  and  now  is  such  executor  [or,  administrator]. 

FORM  No.  1168. 
by  assignee  of  representative  of  sole  plaintiff  deceased.u 
eging  death,  qualification  of  representative,   etc.:] 


x)ut  the 


day  of 


19     ,  the  said  executor 


rator]  in  due  course  of  administration,  and  for  value, 
transferred  all  the  cause  of  action  and  demand,  and 
mortgage  in  the  complaint  in  said  action  alleged,  to 

.  who  is  now  the  sole  owner  thereof. 


FORM  No.  1163. 
The  same;  another  Form.M 

leging  death  and  qxwlifi cation  of  representative:] 
tate  and  administration  has  been  settled  and  closed, 
iment  duly  executed  by  all  parties  interested  therein, 
me  of  assignee  applying]  has  become  and  now  is  the 
9  own  right  and  individually  of  the  said  cause  of 
jt  said  [defendants]  y  upon  which  the  above  entitled 
)rought.  No  proceedings  have  been  taken  in  said 
ly  party  to  revive,  continue  or  dismiss  it;  but  it 
ue  and  untried  as  above  set  forth;  and  all  the  said 
re  living. 

FORM  Vo.  1164. 
Application  by  heirs. 

ing  said  action  said  [name]  died  intestate  at  , 

the  day  of  ,  19     ,  and  leaving  this  de- 

^.  B.,  his  only  children,  who  are  both  of  full  age  [or 


necessary  for  those  to 

letters    testamentary 

mted,    and    who    have 

Y.    Code    Civ.    Pro., 

r.  Willett,  2  Hilt.  622. 

rule    was    otherwise. 

,  5  Wend.  313.      In  a 

sc  a   mortage,  where 

orecloaiire  died  leaving 

one  of  whom  was  the 

?ndant,    held   that  the 


other  might  continue  the  suit  against 
him.  McGregor  v,  McGregor,  35 
N.  Y.  218. 

66  Sustained  by  Schlichter  r.  Soutli 
Brooklyn  Saw  Mill  Co.,  35  Hun,  339. 

See,  also.  Form  No.  1123,  and  notes. 

66  Sustained  in  McT^chlin  t*.  Brett, 
2  Civ.  Pro.  Rep.  (Browne)  194,  14 
Wkly.  Dig.  360. 

See,  also,  Form  No.  1 123,  and  notes. 
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state  agetPJiy  his  heirs  at  law,  and  as  such  they  inherited 
his  interest  and  estate  in  the  lands  which  are  the  subject  of  i 
action. 

FORK  No.  1165. 
Where  the  attorney  of  the  deceaaed  is  alio  dead*  add: 

That  H.  W.  R,  who  was  the  attorney  of  the  defendant  in 
above-entitled  action,  has  also  departed  this  life,  and  that 
attorney  has  been  substituted  of  record  in  his  place. 

FORM  No.  1166. 
Application  by  assignee  of  cause  of  action.68 

III.  That  pending  said  action  and  on  the  day  of 

19  ,  said  A.  £.,  plaintiff  in  said  action,  duly  assigned  and  ti 
ferred  [the  note]  in  the  complaint  mentioned,  for  a  vali] 
consideration,  to  this  deponent,  who  is  now  the  lawful  owner 
holder  thereof." 

FORM  No.  1167. 
The  same;  another  Fonn.oo 

III.  That  on  or  about  the  day  of  ,  19     , 

A.  B.  executed  and  delivered  to  deponent  a  written  transfer 
aaeignment,  for  his  own  use  absolutely,  of  the  claim  and  den 
of  the  said  A.  B.  in  controversy  in  this  cause  [a  copy  of  w 
assignment  is  hereto  annexed]  ;  and  deponent  has  ever  since  I 
and  now  is  the  owner  thereof. 


S7  Ab  to  guardians  ad  litem  for  in- 
fants, see  Vol.  I,  pp.  587-597. 

One  of  several  heirs  may  be  allowed 
to  continue  the  action  as  to  his  share. 
Van  Home  t\  France,  32  Hun,  504. 

As  to  when  the  widow  should  join, 
compare  Ash  v.  Cook,  3  Abb.  Pr.  389; 
More  p.  Deyoe,  22  Hun,  208. 

fiSPlaintiflTs  general  assignee  for 
the  benefit  of  creditors,  by  an  assign- 
ment made  pending  the  action,  may 
cause  himself  to  be  substituted.  Law- 
son  V,  Town  of  Woodstock,  37  Hun, 
352   (dictum). 

If  the  original  plaintiff  is  living, 
and  there  is  a  counterclaim  against 
him,  the  applicant  should  not  usually 
be  substituted  for  the  plaintiff, 
against  defendant's  objection,  because 
defendant  has  a  right  to  pursue  his 
original  debtor;  but  in  a  proper  case 
the  applicant  may  be  added,  or  the 
court  may  require  security  as  a  con- 


dition of  substitution.  If  the 
plaintiff  is  dead,  a  counterclaii 
course  does  not  prevent  substit 
of  his  executor  or  administrator, 
the  same  is  held  of  the  assignee  c 
executor  or  administrator.  Schli 
r.  South  Brooklyn  Saw  Mill  Ck 
Hun,  330. 

See,  also.  Form  No.  1123,  and  i 

60  An  assignment  pending  a 
places  the  assignee  in  control  < 
and  it  cannot  be  continued  bj 
assignor  against  his  wishes.  He 
field  V,  Fitzgerald,  157  N.  Y.  166 

60  Sustained  by  Schell  v.  Devli 
N.  Y.  333. 

Notice  of  the  motion  was  giv< 
the  widow  and  next  of  kin.  Thii 
held  unnecessary  in  Bennett  v.  Tl 
son,  76  Hun,  125.  27  N.  Y.  Supp 
Contra,  McLaughlin  v.  Mayor,  e 
Daly,  474,  58  How.  Pr.  105. 
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FORM  No.  1168. 
■nbititiitioii  annexed  to  affidavit  of  attorney  or  agent^i 

Court 
foregoing  affidavit  I  request  to  be  made  ^plaintiff] 
forth,  in  place  of  A.  B.  deceased. 
[Signature  of]y 
Administrator,  etc.,  of 
^knowledgment  as  in  Form  822,  p,  1176.] 
pUcation  is  not  made  by  the  attorney  for  the  former 
r  be  desirable  to  obtain  and  annex  his  consent  to  svb- 
there  can  be  any  question  arising  upon  his  right  to 

FORM  No.  1169. 
'  former  attorney  in  corroboration  of  moving  affidavit-tt 

rt  and  cause.] 


,  being  duly  sworn,  says  that  he  was  the 
L.  B.  in  his  lifetime,  in  the  action  mentioned  in  the 
avit;  and  that  the  said  action  was  commenced,  issue 
n,  and  was  pending  and  undetermined  at  the  time 
of  the  said  A.  B.,  as  stated  in  said  affidavit;  and 
►f  ,  aforesaid,  is  the  attorney  of  the  said 

said  action. 

[Signature.] 
FORM  No.  1170. 
n  to  be  substituted  for  a  party  already  named  on  the  record. 

rt  and  cause.] 

B  notice,  that  on  the  annexed  affidavit  [or,  petition] 
verified    on    the  day    of  ?  19     ,    and 

adings    and     proceedings]     in     this     cause,®     the 

will     move     the     court     at     a     Special     Term, 

the  county  court  house  [or,  city  hall],  in  , 

lay  of  >  19     >  at  o'clock  in  the 

oon  thereafter  as  counsel  can  be  heard,  for  an  order 


may,  in  its  discretion, 
nee  by  attorney  in  aU 
at  least  without  per- 
see  Cox  v.  James,  45 
.  (N.  S.)  (Q.  B.  Div.) 
lerhaps  in  ejectment. 
11.  If  request  is  pre- 
he  practice,  it  should 
d.        See  note  53  to 


^  Suitable  where  the  main  affidavit 
is  by  the*  applicant. 

63  This  is  one  of  the  exceptional 
cases  in  which  it  may  be  proper  to 
move  "  on  all  the  proceedings  in  a 
cause."  Compare  Vol.  I»  p.  95,  and 
p.  224. 
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directing  that  [name  of  applica/rU,  and,  if  he  is  to  appear  i 
official  or  trust  capacity,  indicate  it  by  adding,  as  supervise 
or,  as  executor  of  —  etc.,  as  the  case  may  66]  be  substitute 
plaintiff  \_or,  defendant]  herein,  in  the  place  of  \_nams  of 
dent  or  predecessor'].  [May  add  —  or  directing  that  the  sa: 
name  of  applicant — be  joined  as  a  plaintiff — or,  defendai 
in  this  cause.]  And  that  the  summons  and  complaint  be  ame 
accordingly  [or,  and  that  said  have  leave  to  file  and  i 

the  amended  summons  and  amended  —  or,  supplement 
complaint,  of  which  a  copy  is  annexed],  and  that  the  action 
tinue,  without  prejudice  to  the  proceedings  already  had  [if  < 
relief  is  desired,  state  it;  see  Forms  1171-1184],  and  for 
other  and  further  relief  as  may  be  just. 

[Date]  [Signature  and  office  address  of]^ 

Attorney  for  [moving  parti 
To  [address], 

Attorney  for   [all  who  have  appeared,^  and  any  o 
having  an  interest^]. 

FORM  No.  1171. 

Order  to  ihow  cauao  why  appUcant  should  not  be  suhttituted  for  a 
already  named  in  the  record. 

[Title  as  in  Form  819  or  820,  omitting  the  matter  in  bra 
following  the  t ;  and  sttbstitiUing  for  the  italic  clause  bet 
the  t  and  the  f,  statement  of  relief  as  in  last  Form;  or  th 
directing  that  this  action  may  be  revived  and  continued  ag 
the  above-named  defendant,  by  and  in  the  name  of  C.  D 
successor  in  interest  [or,  as  executor,  etc.]  of  the  above-nj 
plaintiff,  deceased;  that  the  complaint  and  answer  heret< 
served  herein  stand  as  the  pleadings  in  said  action  as  so  contin 
with  such  suggestion  or  amendment  on  the  record  as  to  chan^ 
parties  plaintiff  as  may  be  made  in  said  order,  unless  the  < 
shall  deem  it  necessary  to  serve  a  supplemental  complaint  he 
in  which  case  that  the  date  of  issue  remain  the  same  as  he 
fore,  to  wit:  ,  19     .      And  that  A.  T.,  of 

,  be  substituted  as  the  attorney  for  the  plaii 
in  the  place  and  stead  of  B.  T.,  attorneys  for  said  decc 
plaintiff. 


«4  White  V.  Buloid,  2  Paip^e,  475; 
Doug1a88  r.  Sherman,  id.  358.  But 
where  the  Burviving  defendants  have 
no  interest  in  the  question,  and  would 
have  no  right  to  resist  the  motion, 
notice    is    unnecessary.      Gordon    r. 


Rtcrlinpr,  13  How.  Pr.  405.     But 
pare  Vol.  I,  p.  87. 

**  As,  for  instance,  one  who  is 
but  does  not  join  in  applicatior 
co-heir;    and    the   attorney   of 
ceased  party,  if  he  may  have  a 
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relief  he  desired,  specify  it.      See  last  Form  and 
-1184.] 

he  meantime,  and  until  the  decision  of  this  motion, 
dings  on  the  part  of  the  defendant  be  stayed.] 
a  copy  of  this  order,  and  the  annexed  papers  [may 
\om,  and  how']y  on  or  before  ,19     ,  shall 

Authentication  as  in  Form  818,  p.  1173.] 

FORM  No.  1172. 
;nting  applicant  for  a  party  already  named  on  the  record. 

<  order)   and  recitals  according  to  the  case.      See 
20,  p.  1174.] 

that  the  said  C.  D.  [as  executor  of  the  last  will  and 
A.  B.,  deceased]  be  and  he  is  hereby  substituted  as 
1  this  action  in  the  place  of  the  said  [name],  and  * 
tie  of  the  proceedings  herein  be  amended  accord- 
that  the  said  action  be  continued  by  [or,  against] 
lame  of  the  said  C.  D.  [as  such  executor],  without 
the  proceedings  already  had  in  this  action^  [or  other- 
ext  Forms.'\^ 
ignature  of  judge  hy  initials  of  name  and  title.] 

ECTIONS  SUITABLE  TO  BE  INSERTED  IN  FOREGOING 
FORM. 

FORM  No.  1173. 
Leave  to  answer. 

ave  leave  to  appear  and  answer,  and  to  defend  the  ac- 
d  he  so  answer  within  days  from  the  day 

19       [or,  from  the  service  of  this  order]. 


may,  in  its  discretion, 
Lment  of  the  pleadings 
>n.    Smith  v,  Zalinski, 

is  a  mere  formal  sub- 
ing  and  filing  the  order 
t  to  the  ju^^ent  roll 

»  of  devolution  of  title 
is  matter  of  pleading, 
idings  should  be  pro- 
ir  V.  Lawson,  29  Wkly. 

'  pleading  is  necessary 
b  of  the  alleged  repre- 
pceed,  n  clause  should 


be  inserted  in  the  order  of  continu- 
ance allowing  or  directing  the  sub- 
stituted plaintiff  to  amend  the  com- 
plaint, or  to  file  a  supplemental 
complaint,  so  that  his  interest  in  the 
property  in  controversy  may  be  prop- 
erlv  litigated  in  the  action. 

ei  Moore  v.  Hamilton,  44  N.  Y.  666; 
Kreischer  r.  Haven,  23  Wkly.  Dig.  66. 

Compare  Matter  of  N.  Y.,  Lacka- 
wanna, etc.,  R.  R.  Co.,  26  Hun,  194. 

68  Terms  cannot  be  imposed  on  sub- 
stituting the  successor  in  interest 
after  death  of  the  party.  Van  Tjoan 
r.  Squires,  51  Hun,  360,  4  N.  Y.  Supp. 
.371. 


I» 
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FORM  Ho.  1174. 
CUiiie  requiring  appearance. 

That  on  said  C.  D.  causing  a  notice  of  appearance  for 
self  herein  to  be  given  to  plaintiff's  attorney  within 
from  the  entry  of  this  order,  a  copy  of  the  complaint  as  ann 
be  served  upon  his  attorney  within  twenty  days  thereafter 
the  cause  thereupon  proceed  in  like  manner  as  if  said  C.  T 
been  originally  made  a  party-defendant  herein. 

FORM  No.  1175. 
Answer  to  itand,  but  with  leave  to  amend. 

That  the  answer  of  the  said  Y.  Z.  be  deemed  the  answ 
the  said  W.  X.,  as  administratrix  as  aforesaid,  with  leave  1 
said  W.  X.  to  serve  an  amended  answer  within 
after  service  of  this  order,  if  so  advised. 

FORM  No.  1176. 
Order  that  amendment  be  deemed  to  have  been  made. 

That  the  complaint  in  this  action  be  taken  and  consii 
as  amended  by  substituting  the  name  of  J.  R.  as  sole  exec 
under  the  last  will  and  testament  of  J.  R.,  deceased,  in  the 
of  J.  R.,  as  plaintiff,  and  also  adding  the  following  clauses  tc 
complaint : 

That  upon  the  day  of  ,  19     >  the  said  J.  R. 

leaving  a  last  will  and  testament. 

That  on  or  about  the  day  of  >  19     >  said  wil 

duly  admitted  to  probate  by  the  surrogate  of  the  county  of 
and  on  said  day  letters  testamentary  were  duly  granted  and  h 
to  this  plaintiff,  as  sole  executrix  thereof,  and  plaintiff  has 
since,  and  is  now,  performing  her  duties  as  such  executrix. 

And  that  said  complaint  be  taken  and  considered  as  amei 
by  inserting  in  the  place  of  the  word  "  plaintiff,"  wherev 
occurs,  the  words  "  one  J.  R." 

FORM  No.  1177. 
Leave  to  make  rapplemental  complaint 

[Insert  or  substitute  at  the  *  in  Form  1172 :]  —  with  lea 
said  [name  of  applicanf]  to  file  and  serve  the  amended  sumi 
and  the  supplemental  complaint  above  mentioned®  within 
days  after  service  of  this  order. 


09  De  Lisle  r.  Hunt,  36  Hun,  820, 
allowing  supplemental  complaint  by 
administrator  to  recover   rents   and 


profits  in  ejectment,  althoufafh  t 
testate's  estate  terminated  b^ 
death. 


BTIE8. U.     PROCEEDINGS  TO   COMS  IN. 


1483 


FORM  Ho.  1178. 
ndition  that  tapplemcntal  pleading  be  made. 

ubstitute  in  Form  1172 :]  This  order  is  made  upon 

said  [name']  files  and  serves  a  supplemental  eom- 

jwer]  within  days  after  service  of  this  order.''* 


FORM  No.  1179. 
Conditions  as  to  secttrityJi 

s  made  on  condition  that  the  plaintiff  gives  security 
days  after  service  of  a  copy  of  this  order, 
dollars. 


m 


FORM  No.  1180. 
Direction  to  answer. 

is  made  on  condition  that  said  [applicant]  servo 
'er  herein  within  days. 

FORM  No.  1181. 
Saving  clause  as  to  attorney. 

ame  of  applicant]  shall  make  no  change  of  attorney 
the  [plaintiff;  if  receiver,  may  add:  nor  of  coun- 
nduct  of  the  cause,  unless  upon  application  to  the 
>n  showing  satisfactory  cause  therefor." 

FORM  No.  1182. 
Direction  to  enter  nunc  pro  tuncTS 
►rder  be  entered  nunc  pro  tunc,  as  of  the 

FORM  No.  1183. 
As  to  evidence. 

idence  already  taken  in  the  cause  stand  as  the  evi- 
ause  so  continued.    See  Form  No.  1172,  note  66. 


ay  require  the  appli- 
ipplemental  pleading 
s  the  adverse  party 
the  applicant  8  right. 
i.  94  N.  Y.  619. 
r.  Funke,  28  Abb. 
Y.  Supp.  242. 
Vilds,  6  Abb.  N.  C. 


307.  Or  a  substitution  may  be  ex- 
pressed to  be  wicnout  prejuuice  to  the 
lien  of  the  attorney,  and  that  he  shall 
be  continued  as  plaintiff's  attorney 
until  his  lien  is  satisfied.  Edwards 
V.  Citv  of  Watertown,  23  Wkly.  Dig. 
230. 

T8  See  Vol.  I,  p.  242. 
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FORM  Ho.  1184. 
Direction  as  to  date  of  inue  or  retaining  poaition  on  caleadi 

That  issue  shall  be  of  the  day  of  ,  19     . 

[Or,  that  this  case,  No.  on  the  general  calendar  oi 
of  fact,  retain  the  place  upon  such  calendar  which  it  now  o< 
and  that  the  proceedings  had  upon  the  amended  \_or, 
mental]  pleadings  shall  not  affect  the  place  of  the  cast 
such  calendar  or  render  necessary  the  service  of  a  new 
of  trial.]^* 

FORM  No.  1185. 

Order  enbatitvtiaf  infant  heir  and  piardian  ad  litemTS  to  proieciiti 
after  sole  plaintifPi  death. 

At  a  Special  Term  [etc. 
Form  No.  820,  p.  117 

[Title  of  cause.] 

On  reading  and  filing  the  petition,  duly  verified,  dat 
day  of  ,  19     ,  of  S.  H.  M.,  infant  son 

plaintiff  in  this  action,  from  which  it  appears  that  said 
tiff  died  on  the  day  of  ,  19     ,  leaving  said 

M.  his  sole  heir-atrlaw  [or,  leaving  a  last  will  and  testamc 
which  he  devised  the  lands  affected  by  this  action  t< 
petitioner],  and  praying  that  J.  M.  G.,  the  attorney  f 
said  plaintiff,  may  be  appointed  the  guardian  ad  litem  o 
friend  of  the  petitioner,  to  continue  his  action,  and  pre 
the  appeal  herein,  in  the  name  and  on  behalf  of  said  petit 
together  with  the  consent  of  the  attorneys  for  the  defendan 

Obdebed,  that  the  said  J.  M.  G.  be  and  he  is  hereby  app 
the  guardian  ad  litem  or  next  friend  of  the  said  S.  H.  '. 
continue  this  action  and  prosecute  the  appeal  therein,  an< 
said  action  and  the  appeal  therein  stand  continued  in  the  ns 
said  S.  H.  M.  by  said  J.  M.  G.,  as  his  said  next  friend  or  guj 
ad  litem. 

Enter:  [signature  of  judge  by  initials  of  name  and  titU 


74  Section  723,  as  amended  in  1900.  n  See  Vol.  I,  p.  5S7. 
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FORM  No.  1186. 
eiyer  for  leave  to  bo  •ubotittttod  for  a  party  ia  an  actios 
rhich  wai  pending  when  lie  waa  appointed.76 

urL'\ 


ause  iii  ibhich  he  i 
appointed,  \ 

ause  in  which  he  I 
jbstittUion.  | 

Court  of 
m  of  R.  C.  shows: 


^  order  in  the  first  above-named  cause,  made  and 

day  of  last,  your  petitioner  was  duly 

jeiver  of  [briefly  indicating  whaf]. 

appointed  in  supplementary  proceedings:']  I.  That 

day  of  ,  19     ,  upon  application  duly  made 

judgment-creditor  of  the  above-named  A.  B.  in  prp- 

)lementary  to  execution,  your  petitioner  was,  by  the 

,  one  of  the  justices  of  the  Supreme  Court 

judge  for  the  county  of  ],  duly  appointed 

e  property  of  said  A.  B. 

bereaf ter  your  petitioner  duly  qualified  as  such,  and 
s  duties  as  such,  and  now  is  such  receiver. 

je  pendency  and  nature  of  auction;  and  of  defense, 
and  condition  of  caused  and  other  matters,  as  in 


Wilds,  6  Abb.  N.  C. 
iver's  petition  for  in- 
Mige  1107  of  Vol.  I. 
t>ankruptcy  should  ob- 
D    the    Federal    court 

0  be  substituted.  See 
112  App.  Div.  636,  98 
i9. 

^orm  is  appropriate 
Dtment  of  the  receiver 
e  court  as  the  action 
itulion  is  asked.  If 
Terent  courts,  entitle 
first  court  and  cause, 
there.     After  leave  is 

1  the  second  court  and 
bstituted,  on  an  affi- 
he  grounds  for  substi- 


tution as  well  as  the  fact  of  leave 
granted.  The  latter  allegation  is  not 
essential,  for  the  receiver  may  apply 
on  his  own  responsibility  without 
leave. 

As  to  the  right  to  proceed  in  the 
name  of  his  debtor,  see  Ph<Bnix  Ware- 
housing Co.  V.  Badger,  6  Hun,  293; 
Ross  r.  Wigg,  100  N.  Y.  243;  Matter 
of  Lansing,  17  Wkly.  Dig.  288. 

As  to  how  far  bound  if  not  substi- 
tuted, see  Spencer  v.  Berdell,  46  Hun, 
179;  People  v.  Knickerbocker,  etc;, 
Ins.  Co.,  43  id.  574;  Piatt  v.  Ashman, 
32  id.y  230;  Mount  v.  Manhattan  Co. 
(N.  J.,  May,  1887),  8  Centr.  Rep.  573. 

n  If  collusion  between  the  parties 
be  relied  on,  allege  evidence.    A  gen- 
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Whesefobe    your   petitioner    asks    leave    to    prosecu 
defend]^  said  second  above  entitled  cause,  and  that  for  tl 
pose  he  be  substituted  as  plaintiff  [or,  defendant]  in  place 
[name],  and  for  such  other  or  further  relief  as  may  be  jus 
lDate.'\  [Sifftiat^ 

[Verification  as  in  Form  821,  p.  1175.] 
{^Notice  of  presentation  or  order  to  show  cause,  see 

pp.  322,  323.] 

FORM  No.  1187. 

Aflkda^t  OB.  behalf  of  taccoMor  in  adminittratioii  or  trust,  Xm   \ 
continue  action  brought  by  hie  predeceaior.Ts 

[As  in  Form  1160,  to  the  *  ] 

II.  That  this  action  was  brought  by  A.  B.  and  C.  D.  as  | 
tors  of  and  trustees  under  the  will  of  M.  N.,  deceased]  i 
purpose  of  [state  object  and  nature  of  action"], 

III.  [State  condition  of  cause,  death,  etc.,  as  thv^:'\  Thi 
action  being  at  issue  on  the  pleadings,  the  same,  and  all  the 
therein,  were,  by  order  made-  ,19  ,  referred  to  R.  F. 
as  referee  to  hear  and  detrmine  the  same. 

■    IV.  That  while  the  trial  of  said  action  was  pending  bef< 
referee,  and  on  or  about  the  day  of  ,  19     ,  tl 

A.  B.  died,  and  that  said  action  was  continued  by  the  said 
as  sole  surviving  executor  of  and  trustee  under  said  will,  ui 
or  about  the  day  of  ,   19     ,   when  he  also 

leaving  the  said  suit  undetermined. 

V.  That  by  a  decree  of  the  surrogate  of  county 

made  at  a  surrogate's  court,  held  in  and  for  the  said  coui 

,  in  the  village  of  ,  on  the         day  of 

19     ,  deponent  was  duly  appointed  administrator  with  th 


era]  allegation  upon  information  and 
belief,  without  stating  any  fact  or  the 
sources  of  information,  is  insufficient ; 
and  an  order  granting  such  petition 
against  a  positive  denial  by  plaintiffs 
is  erroneous.  Honegger  r.  Wettstein, 
13  Abb.  N.  C.  393,  94  N.  Y.  262. 

78  Or  to  defend  said,  etc.,  action  so 

far   as  necessary   for   the   protection 

of  the  fund  of  which  he  is  receiver. 

See  Honegger  v.  Wettstein,  suf>ra. 

As  a  general  rule,  in  an  action  for 

a  mere  money  judgment  on  a  contract, 


a  receiver  of  the  property  of 
fendant,  not  being  a  party  to  i 
tract,  should  not  be  allowed  t 
in  as  a  party  defendant, 

Honeggar     t*.     Wettstein 
cited) . 

Especially  not  to  be  suhstitv 
a  defendant  against  the  objec 
plaintiff   seeking  to  recover 
the  defendant.  Ross  f .  Wigg,  1( 
243.    Compare  note  58  on  p.  1 

79  Sustained  by  Wood  t?.  Fl> 
Hun,  444. 
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be  goods,  chattels,  and  credits,  which  were  of  the  said 
sed,  and  testamentary  trustee  of  the  estate  of  the  said 
d  that  thereafter  he  duly  qualified  as  such  adminis- 
he  will  annexed,  and  letters  of  administration  were, 
ay  of  >  19     >  duly  issued  to  him. 

further,  by  an  order  of  the  Supreme  Court,  made  at 
jrm  thereof,  held  at  the  court  house  in  ,  in 

>f  ,  on  the  day  of  ,  19     ,  the 

as  duly  appointed  successor  trustee  under  the  will  of 

deceased,  in  the  place  and  stead  of  the  executors 
3d,  duly  vesting  him  as  such  trustee  with  the  trust 

property  and  securities,  and  the  powers  heretofore 
1  executors  as  trustees  under  said  will.^ 
ier  to  show  cause  is  asked,  staie  as  required  by  the 

1172.] 

ISignature.l 
FORM  No.  1188. 

m  (on  order  to  ihow  cause)  to  lubititute  tuccesaoi  in  admin- 
ir  trusty  to  continue  action  brought  by  his  predecessor.si 

court  (see  pp.  1171,  1173),  stating  relief  thus:']  for 
t  E.  F.  Esq.,  who  has  been  appointed  administrator 
1  annexed  and  sole  successor  trustee  to  execute  the 
1  in  and  by  the  last  will  and  testament  of  M.  N.,  de- 
ibstituted  as  plaintiff  in  this  action  in  the  place  and 
executors  and  trustees  named  and  appointed  in  the 
o  are  now  deceased,  and  that  this  action  be  continued  . 
of  the  said  E.  F.  as  administrator  with  the  will  an- 
ccessor  trustee  as  aforesaid,  and  for  such  other  [cfc.]. 

FORM  Ho.  1189. 
ing  successor  in  administration  or    trust,  to  continue  action 
brought  by  his  predeoessor.S2 

i  order)  and  recitals  according  to  the  case.  See 
.  p.  1174.] 

1.  That  E.  F.,  as  administrator  of  M.  N.,  deceased, 
annexed,  and  as  successor  trustee  under  said  will,  be 


868,  where  a  testamen- 
)]ye8  both  realty  and 
K>intment  of  a  succes- 
•ogate's  Court,  by  vir- 
ineral  jurisdiction  to 
id  also  in  the  Supreme 
le  of  the  statute  de- 
Dn  the  Supreme  Court, 
avoid  doubt. 


SI  Sign  notice  as  attorney  for  the 
applicant  named,  and  serve  on  the 
attorneys  of  all  living  parties  who 
have  appeared. 

82  The  question  of  right  to  con- 
tinue the  action,  if  not  raised  on  the 
motion,  is  concluded,  and  then  the 
order  need  not  provide  for  supple- 
mental pleading. 
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and  he  is  hereby  substituted  as  plaintiff  in  this  action,  in  p 
A.  B.  and  C.  D.,  the  executors  and  trustees  appointed  in  i 
the  said  will,  who  are  now  deceased,  and  that  this  act 
continued  in  the  name  of  the  said  E.  F.  as  administrator  w 
will  annexed  and  trustee  as  aforesaid,  as  sole  plaintifiF  i 
action. 

2.  That  the  name  of  said  £.  F.  as  aforesaid  be  substitt 
the  place  and  stead  of  A.  B.  and  C.  D.,  now  deceased,  up 
record  herein,®^  and  that  the  pleadings  herein  and  the  procc 
and  evidence  already  had  and  taken  in  the  cause  stand 
pleadings,  proceedings  and  evidence  in  the  cause  hereby  r 
and  continued  as  aforesaid.®* 

Enter:   [signature  of  judge  by  initials  of  name  and  ti\ 

FORM  Ho.  1190. 

Motion  by  a  successor  in  office  to  come  in  as  a  party  in  place  o 

predecessor. 

[Adapt  from  Forms  1132  to  1134.] 
FORM  No.  1191. 

Affidavit  to   move   to   substitute  indemnitors,   upon   their   applicat 
defendants  in  place  of  sheriff.ss 

[Title  of  court  and  a^ction.l 
[Venue.] 

M.  G.,  being  duly  sworn,  says:   I.  That  on  or  about  the 
day  of  ,  19     ,  an  action  was  commenced  in  the 

Court  of  this  State,  wherein  C.  D.  was  plaintiff  and  W.  5 
defendant ;  and  that  deponent  was  the  attorney  for  plaintiff  i 
action. 

II.  That  on  or  about  the  day  of  ,  19     ,  an  a 

ment  was  duly  issued  in  said  action  to  Y.  Z.,  the  sheriff  i 
county  of  ,   the   defendant   in   this  action,   agains 

property  of  the  said  W.  X. ;  that  the  defendant  as  such  i 
duly  levied  on  property  belonging  to  said  W.  X.  under  ti^ 
virtue  of  said  attachment  [or  allege  judgment  and  executi 
llJi'e  manner]. 


•^'^ThiB  direction  is  not  important 
where  the  title  to  real  property  is  not 
n  fTected. 

84  Sustained  in  Wood  v.  Flynn,  30 
Hnn,  444. 

S5  Sustained  as  constitutional  by 
ITein  r.  Davidson.  96  N.  Y.  175,  and 
Hessberg  v.  Riley,  91  N.  Y.  377,  under 
N.  Y.  Code  Civ,  Pro.,  §8  1421-1425. 


But  a  provision  requiring  th 
to  substitute  the  indemnitors 
application  of  the  sheriff  wi 
demned  as  unconstitutional  i; 
r.  Dunn,  ICO  N.  Y.  504,  since 
time  the  legislature  has  a 
8  1421  by  substituting  a  discrei 
provision  for  substitution  c 
sheriff's  application. 
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t  A,  B.  the  plaiDtiflf  in  the  present  above-entitled 
med  said  property,  and  thereupon,  and  before  the 
eat  of  the  preseut  action,  M,  A\  and  0  P  of 
"d  and  delivered  on  behalf  of  the  plaintiff  in  said  action 
v\.  A.,  a  bond  to  said  sheriff  to  indonmify  him  for 
It  he  might  sustain  by  reason  of  the  levy  under  said 
ittaebmeut,  of  which  bond  a  copy  is  annexed  hereto. 

A.  B.,  has  brought  the  present  action  against  Y  Z 
^,  ^au3e  of  the  said  lei-y  and  the  said  indemnitor, 
U.  r.  desire  to  be  substituted  as  defendants  in  thia 
ice  and  stead  of  Y.  Z„  the  present  defendant  herein, 
idemnitors  are  solvent,  and  able  to  answer  fully  to 

auch  damages  as  he  may  be  awarded  in  this  action, 

ent^asks  an  order  to  show  cause,  because,  as  he  is 
d  believes   fthe  plaintiff  has  noticed  the  cause  for 
tenn,  and  deponent  fears  that  should  Uie 
bed  plaintiff  will  press  on  the  trial]. 

no  previons  application  [etc.;  gee  p.  1172]. 

rut    i  .  {SignatureA 

^Attach  comeni  of  indemnitors.] 


FORM  No.  1192. 

Content  of  indemnitora  to  b«  iubatituted-ST 
ri  and  aciion.l 

ugBed  M.  N.  and  O.  P.,  tlio  sureties  on  the  bond  of 
^en  to  }.Z,nB  sheriff  of  the  [city  and]  county  gf 

ao  action  m  which  a  D.  was  plaintiff  and  W  X 
t.  do  hereby  cnn.^ent  to  bo  made  defendanta®*  in  this 
place  and  stead  of  Y.  Z,  the  defendant  above  named. 

imwiedgmeni  as  tn  Form  832,  p.  1176.] 


Civ*  Pro.t  fi   142,^ 
N,  y.  Code  Civ.  Pro., 

moment  af  each  to  be 


defetidflut  instead  at  u  consent  to  be 
defondatjts,  in  perhaps  informal,  espe- 
cmny  wliPFp  there  Wf^ro  a^feral  ] evil's 
etc.    Uafe^  r,  Davidaon,  &8  N,  Y,  19^ 


Itl 
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FORM  Ho.  1193. 
Order  to  ihow  cause  (or  notice  of  motion)  why  indeniniton  ihonld 
tubftitnted  ai  defendants  in  place  of  sheriff. 

\_Title,  etc.,  (u  in  other  cases;  see  pp.  1171,  1173,  stating 
as  thiLs:'\  substituting  M.  N.  and  O.  P.  as  defendants  in  th( 
and  stead  of  Y.  Z.,  the  defendant  above  named,  and  rel 
said  Y.  Z.  from  any  further  liability  herein,  and  for  such 
and  further  relief  as  may  be  just ;  and  until  [  days  af t€ 

determination  of  this  motion,  let  all  proceedings  on  the  p 
the  plaintiff  be  stayed. 

Service  of  a  copy  of  this  order  to  show  cause  and  the  i 
panying  papers  on  the  attorneys  for  the  respective  parties  1 
on  or  before  ,19     ,  shall  be  deemed  sufficient  sen 

[For  aiUhentication  of  order  to  show  cause,  see  Form  8: 


FORM  No.  1104. 
Order  substituting  indemnitors  for  sheriff.w 

[Title  (court  order)  and  recitals,  according  to  the  case;  see 

820,  p.  1174.] 

Obdebed,  1.  That  M.  N.  and  O.  P.,  of  ,  be  an 

are  hereby  substituted  as  defendants  in  this  action,  in  the 
of  Y.  Z.,  defendant  above  named  Imay  add  conditions  as 
upon  condition  that  within  five  days  after  service  of  a  copy  ( 
order,  said  M.  N.  and  O.  P.  give  to  the  plaintiff  a  bond,  wi 
sufficient  sureties,  to  justify  if  required,  to  pay  any  jud 
which  plaintiff  may  finally  recover  herein,  and  adopting  all 
lations  already  entered  into,  by  the  parties  in  this  causi 
agreeing  to  the  same  preference  as  if  the  action  had  rer 
in  its  present  condition,  and  such  preference  is  thereupon  ac 
by  the  court;  and  also  pay  to  Z.  T.,  Esq.,  attorney  and  of  c 
for  said  Y.  Z.  above  named,  the  sum  of  dollars  i 

for  professional  services  rendered  said  Y.  Z.  above  named, 
above-entitled  action]. 

2.  That  said  M.  N.  and  O.  P.  may  have  days  frc 

entry  and  service  of  this  order  in  which  to  serve  an  ans^ 
may  add:  or  demur  or  make  such  motion  as  they  may  be  a 
—  herein.] 

Enter:  [Signature  of  judge  hy  initials  of  name  and  tu 


80  The  order  and  its  conditions  are 
discretionary.  See  Levy  v.  Dunn,  160 
N.  Y.  604;  Rosenblum  v.  Gorman,  21 


App.  Div.  618,  47  N.  Y.  Sup 
Berg  V.  Grant,  18  Abb.  N. 
Hayes  v.  Davidson,  98  N.  Y.  : 


PABTIE8. II.     PBOCEEDINOS  TO   COME  IN. 


1491 


FORM  No.  1195. 
Order  for  seyeraiice.00 

rt  order)  and  recitals,  according  to  the  case.     8e^ 

820,  p.  1174.] 

that  [if  the  executor,  etc.,  has  not  appeared,  said 
Kecutor,  etc,  as  aforesaid,  be  brought  in  as  a  party 
I  this  action  be  and  it  is  hereby  severed  so  that  it 
irately  against  J.  H.  O.  as  executor  of  the  last  will 
at  of  the  defendant  G.  G.  T.,  deceased,  and  against 
g  defendants  above  named;  and  it  is  further  ordered, 
jverance  be  without  prejudice  to  the  proceedings  in 
dready  had  as  to  the  said  surviving  defendants;  and 
T  ordered,  that  the  plaintiff  serve  a  supplemental 
d  complaint  upon  the  said  J.  H.  O.  as  such  executor, 
ty  days  from  the  entry  of  this  order,  with  suitable 
n  the  premises,  and  that  said  executor  answer  said 
1  complaint  within  twenty  days  after  service  thereof 
ind  it  is  further  ordered,  that  the  service  of  such  sup- 
immons  and  complaint,  and  answer,  if  any  there  be, 
prejudice  to  the  original  date  of  issue  of  the  action 
said  decedent,  G.  G.  T.,  which  said  original  date  shall 
3  date  of  issue  herein  as  against  said  executor,  and 
$tion,  as  against  said  executor,  be  placed  upon  the 

trial  as  of  the  same  place  and  position  as  said  original 
st  the  surviving  defendants ;  and  that  the  proceedings 

and  the  testimony  taken  up  to  the  time  of  the  death 
ndant  G.  G.  T.,  under  the  commission  issued  in  the 
in  which  said  G.  G.  T.,  deceased,  was  a  party  defend- 
9  of  like  force  and  effect  in  this  action  against  said 
though  the  same  had  been  taken  and  had  herein ;  said 
)  be  read  on  the  trial,  however,  without  prejudice  to 
enter's  right  to  move  to  strike  out  such  parts  thereof 
incompetent  as  against  him  as  the  personal  represen- 
id  defendant  G.  G.  T.  deceased. 
Signature  of  judge  hy  initials  of  name  and  title.'] 


raph  6y  p.  1436,  9upra; 
Bwold,  2  Hun,  600;  ap- 
l  in  60  N.  Y.  143;  and 


A  severance  of  the  action  is  not 
mandatory.  Gas  Works,  etc.,  Co.  v. 
Standard  Oas  L.  Co.,  20  N.  Y.  Supo. 
601. 
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n.   BRINGING  IN  ADDITIONAL  PARTY  ON  HIS  OWN  APPUCA' 

INTERVENING.*)* 

FORMS. 

1196.  Order  on  motion  bj  represen- 

tative of  deceased,  that  ac- 
tion   be    continued    by    the 
plaintiff,     or     be     declared      1205. 
abated. 

1197.  Petition  by  husband,  after  mar- 

riage of  female  plaintiff,  to 

have  action  continued  in  joint  1206. 

names.  120 1. 

1198.  Affidavit    of    surety   to   obUin 

leave  to  prosecute  action 
abandoned  by  principal. 

1199.  — by  judgment-creditor  to  move 

to  come  in  before  judgment 

as  co-plaintiff  in  a  creditor's      1208. 

action. 

1200.  Order  thereon. 

1201.  —allowing  bondholders  to  in-      1209. 

tervene  as  co-plaintiffs  in 
trustee's  action  for  fore- 
closure. 1210. 

1202.  — allowing  plaintiff  in  attach- 

ment suit  to  join  in  sheriff's 
action  on  assets. 

1203.  Petition  by  prior  purchasers  to      1211. 

be  brought  in  as  ooniefend- 
ants  in  foreclosure. 

1204.  Order  allowing  an  executor  or      1212. 

administrator  not  served  to 

FORM  No.  1196. 
4>rd«r  on  motion  by  repreaentative  of  deceased,  that  action  be  contiBi 
the  pUintiif,  or  be  declared  abated.oi 
[Adapt  affidavit  and  notice  of  motion  from  Forms  Nos.  1138,  1139 

[^Title  (court  order)  and  recitals  according  to  the  case;  see  . 

820,  p.  1174.] 

Ordered,  that  within  [       ]  days  after  the  service  on  plaii 
attorney  of  a  copy  of  this  order,  the  plaintiff  cause  this  f 

State  court,  the  Federal  cour 
treat  the  applicant  as  a  part, 
withstanding,  for  the  purpose 
lowing  removal.  Hack  r.  CI 
etc.,  Ry.  Co.,  23  Fed.  Rep.  356. 

Also  see  text,  pp.  1437,  1431 
QOJtes. 

After  intervention  has  be< 
lowed,  and  issues  raised  by  t 
spective  pleadings,  the  court  1 
power  to  deprive  the  intervene 
trial  thereof.  Farmers'  L.  k  ' 
V,  Hoffman  House.  96  App.  Dh 
89  N.  Y.  Supp.  281. 

91  Supported  by  Pierson  r.  M 
44  Hun,  517. 


come  in  and  defend 
judgment  suffered  by  i 
executor  or  administra 

Notice  of  motion  (or  oi 
show  cause)  for  legs 
come  in,  in  an  action  i 
strue  a  will. 

Order  thereon. 

Order  to  show  cause  wh^ 
itor  should  not  be  alio 
come  in  after  expirat 
time  limited  in  action  f 
solution  of  corporate 
creditor's  action. 

Affidavit  of  landlord  to 
to  be  made  C0Hlefend4 
ejectment. 

—  by  person  interested  i 
ject  of  action  to  inters 
action. 

Petition  of  bondholder  t< 
in  as  defendant  in  fo 
ure  by  trustee,  on  alle| 
of  collusion. 

Order  to  show  cause  (or 
or  motion)  on  asking 
to  intervene. 

Order  thereon  ^general  1 


Ma  For  the  general  doctrine  of 
equity,  which  is  not  only  adopted 
but  much  extended  by  the  New  \ork 
statute,  see  note  in  6  Abb.  N.  C.  304, 
and  10  id.  361;  Hopkirk  r.  Page,  2 
Brock.  Marsh.  20,  4^;  Birdsong  v. 
Bifdaong,  2  Head  (Tenn.)  289,  302; 
Carter  v.  Mills,  30  Mo.  432;  Drew  r. 
Harman,  6  Price,  319;  Willett  v. 
Stringer,  17  Abb.  Pr.  152;  Dwight's 
Case,  15  id,  259;  Davis  t?.  The  Mayor, 
14  N.  Y.  506,  526;  Gould  r.  Mortimer, 
16  Abb.  Pr.  448;  Kelsey  v,  Murray, 
18  td.  294;  Scheldt  V.  Sturgiss,  10 
Bosw.  606. 

If  leave  be  refused  wrongfully  in  a 
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1  and  continued  against  W.  X.  as  administratrix  of 
lattels  and  credits  which  were  of  Y.  Z.,  deceased,  as 
\may  add  other  directions  as  thus,  and  placed  upon 
a  calendar  for  trial  on  the        Monday  of  ,  19     > 

linistratrix  hereby  consenting  thereto,  or  that  within 
he  plaintiff  serve  upon  Z.  T.,  attorney  for  said  admin- 
written  consent  signed  by  plaintiff's  attorney  that 
on  be  revived  and  continued  against  the  said  W.  X. 
atrix  as  aforesaid  of  defendant,  and  placed  upon  the 
lendar  for  trial  on  the  said  day;]  and  that  in  default 
eor  and  continuimce  by  the  plaintiff,  [and  of  the  ser- 

stipulation]  within  the  said  period,  the  said  W.  X. 
>atrix  as  aforesaid,  be  and  hereby  is  substituted  as 
\  place  of  the  said  Y.  Z.,  deceased,  and  that  simul- 
is  action  and  the  complaint  therein  be,  and  the  same 
Lued  and  dismissed  with  costs,  and  that  judgment  be 
ivor  of  said  W.  X.  as  administratrix  as  aforesaid,  and 

plaintiff  for  such  costs  and  that  the  petitioner  have 
osts  of  this  motion. 
Signature  of  judge  hy  initials  of  name  and  title.'] 

FORM  No.  1197. 
hnslMuidy  after  marriage  of  female  plaintiff,  to  luve  action 
continued  in  joint  namea.98 

irt  and  cause.] 

Court. 

ion  of  A.  D.  and  C.  D.  shows: 

bis  action  was  brought  by  your  petitioner  A.  D.  in 
name  of  A.  B.  [here  state  object,  and  condition  of 


pending  said  action,  and  on  the  day  of  , 

petitioner,  A.  D.,  was  married  to  your  petitioner  C. 


ition  by  a  third  person 
formerly  usually  made 
d  not  unfrequently  still 
ourt  has  power  to  en- 
motion  on  notice  and 
je  the  diflFerence  ex- 
iime  I,  p.  300.  If  peti- 
1,  the  usual  practice  is 
in  the  cause  like  an 
m. 
at,    under    New    York 


practice  (Code,  §  450),  there  must 
be  some  fact  existent,  other  than 
that  of  marriage  merely,  to  require 
or  permit  the  joinder  of  the  husband 
as  a  necessary  or  proper  party. 

The  mere  substitution  or  change  of 
name  by  the  marriage  of  a  female 
plaintiff  is  a  matter  of  form,  which 
may  be  done  nune  pro  tunc,  at  any 
time  before  judgment.  Mapes  v. 
Snyder,  59  N.  Y.  450. 
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D.,  above  named,  who  thereby  became^  and  now  is,  a  neee 

party  plaintiff  herein,  as  your  petitioners  are  advised  and  be] 

[Set  forth  the  fact  that  requires  or  permits  joinder  of  husbc 

[If  order  to  show  cause  is  asked,  state  as  to  previous  a 

cation,  as  in  p.  1172.] 

Wherefobe,  your  petitioners  pray  the  order  of  this  court, 
said  action  may  be  continued  by  your  petitioners  jointly  as  p 
tiffs  against  said  Y.  Z.,  and  that  the  summons  be  amende< 
cordingly  [and  that  your  petitioners  may  have  leave  to  ser\'( 
annexed  supplemental  complaint],  and  for  such  other  relic 
may  be  just 

[Date,']  [Signatures 

[Verification,  as  in  Form  821,  p.  1175.] 

FORM  No.  1198. 

Affidavit    of   lurety   to   obtain   leave   to    protecttte    action   abandone 

prindpaLM 

[Title  of  court  and  auction.] 
[Veriue.] 

C.  D.,  being  duly  sworn,  says: 

I.  That  on  or  about  the  day  of  >  19  >  the  a1 
named  plaintiff  commenced  an  action  in  this  court  against 
above-named  defendant  [stating  cause  as  thus],  to  recover 
tain  property  alleged  to  have  been  wrongfully  taken  by  the 
fendant  from  the  plaintiff,  a  detailed  description  of  which 
gether  with  the  cause  of  action,  is  set  forth  in  the  complain 
file  with  the  judgment  roll  therein  in  the  office  of  the  cler 
this  court 

II.  That  at  that  time  the  plaintiff,  who  resides  in 

had  an  agent  in  this  city  by  the  name  of  B.,  with  whom 
ponent  was  acquainted.  That  said  B.  applied  to  this  depcmei 
join  in  an  undertaking  to  be  given  in  that  action  in  ordc 
enable  the  plaintiff  therein  to  obtain  possession  of  the  said  p 
ertv  described  in  the  complaint,  and  as  a  matter  of  friend 
for  the  said  B.,  and  relying  also  upon  the  reputed  responsib 
of  the  plaintiff  who  resided  in  ,  deponent  executed 


w  Sustained  in  Hoffman  v.  Steinan, 
34   Hun,  239,  reversing  order  which 


denied  the  motion,  and  granting 
by  openimi:  the  judgment. 


i 
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dng  in  conjunction  with  said  B.  and  one  F.  B. 
Ling  was  in  the  usual  form  prescribed  in  section  699 
and  was  in  the  penal  sum  of  dollars;  a  copy 

taking  is  also  on  file  in  the  office  of  the  clerk  of  this 


thereafter,  as  deponent  is  informed  and  believes, 
>btained  the  possession  of  the  property  by  virtue  of 
n  issued  in  this  action,  and  this  cause  was  put  in 
ervice  of  an  answer  on  behalf  of  the  defendant,  who 
Z.  T.,  of  ,  his  attorney. 

>n  or  about  the  day  of  ,  19     ,  the 

leponent  is  informed,  and  as  he  verily  believes,  be- 
lt, and  in  his  said  agent  B.  left  this  State. 


bout  the 


day  of 


19     ,  this  case  came 


m  the  calendar  of  this  court,  in  its  regular  order 
astice  D.  [here  followed  allegations  of  the  circum- 
dismissal  of  the  complaint  for  non-prosecution,  and 
thereon,  judgment  entered,  and  execution  thereon 
itisfied'\. 

m  the  day  of  ,  19     ,  this  defendant 

th  a  summons  and  complaint  in  the  action  brought 
>  the  defendant  in  said  action,  against  deponent  and 
on  said  undertaking,  which  action  was  based  upon 
ing  and  upon  the  judgment  recovered  in  this  action, 
ecover  from  this  deponent  the  amount  of  said  judg- 
•  with  the  costs  therein. 


said  action  is  still  pending,  and  the  time  to  answer 
•e  until  the  day  of  ,  19     . 

i  his  co-sureties  and  co-defendants  in  said  action 
nt  is  informed  and  believes,  perfectly  irresponsible, 
Dent  alone,  in  case  this  action  be  pressed,  would  be 
pay  the  amount  of  any  judgment  which  may  be 
in. 

[eponent  has  been  endeavoring  to  induce  the  plain- 
to  apply  to  open  and  set  aside  the  dismissal  of  the 
his  action,  and  to  be  permitted  to  proceed  with  the 
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trial  thereof,  but  said  plaintiffs'  attorney  has  declined  to 
the  said  motion,  among  other  reasons,  as  he  believes  and  i 
formed,  that  the  said  plaintiffs'  attorney  claims  that  he  ha 
been  fully  paid  for  his  services,  and  does  not  wi^  to  pn 
unless  he  receives  such  payment  [allegations  of  excuse  for  ( 
in  moving  are  here  omitted], 

X.  That  if  said  judgment  be  set  aside  and  he  be  permitt 
proceed  with  the  trial,  he  verily  believes  that  the  plaiBti£ 
recover  herein  [stating  details], 

XI.  That  deponent  desires  to  have  an  opportimity  to  pr 
such  evidence  within  his  reach  as  detailed  aforesaid,  in  ( 
that  the  question  as  to  whether  said  goods  were  fraudulent! 
tained,  and  as  to  whether  the  said  assignee  has  a  right  as  ag 
the  plaintiff  to  retain  the  possession  of  the  said  goods,  be  i 
submitted  to  a  jury  upon  evidence  on  behalf  of  the  plai 
That  in  this  way,  and  only  in  this  way,  can  he  be  relieved 
his  liability  as  surety  on  said  undertalang ;  that  otherwise  if 
default  be  not  opened  and  he  be  not  permitted  to  prosecute 
action  on  behalf  of  the  plaintiff,  this  defendant  will  be 
pelled  to  pay  the  above  amount  of  said  judgment  out  of  his 
means,  and  would  not  be  able  to  recover  a  single  dollar  froi 
plaintiff  or  from  the  said  M.  B.  or  his  co-surety,  all  of  whoi 
insolvent,  and  against  whom  legal  proceedings  for  re-comp 
tion  of  this  defendant  for  any  loss  he  may  sustain  by  rea6( 
executing  said  undertaking  will  be  of  no  practical  value. 

XII.  Deponent  makes  this  application  in  perfect  good  f 
he  is  perfectly  willing  to  respond  to  any  terms  which  this 
may  impose  as  a  condition  of  setting  aside  said  default. 

XIII.  [If  order  to  show  cause  is  asked,  state  as  to  pre 
application,  etc.;  p.  1172.  If  stay  in  second  action  is  asleed 
oath  to  merits;  see  p.  1378.] 

[JwraiJ]  [Bignatun 


ipi 
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FOSM  Ifo.  1199. 
flgxneBt-creditor  to  nioye  to  come  in  before  Judgment  at 
co-plaintifi  in  a  aeditor't  nction.w 

rt  and  octftm.] 


,  being  duly  sworn,  says: 

is  action  was  brought  by  the  plaintiff  above-named 
It-creditor  of  Y.  Z.,  suing  on  behalf  of  himself  and 
lilarly  situated,  who  should  come  in  and  contribute 
les  of  the  adiion,  to  set  aside  as  fraudulent  a  con- 
I  by  said  Y.  Z.  to  the  defendant  W.  X.  [or  otherwise 
the  case']. 

[eponent  is  a  judgment-creditor  of  said  Y.  Z.,  having 
Igment  against  him  on  the  day  of  , 

Court  of  9  for  $        damages  and  costs, 

I  sum  of  $  is  now  due,  with  interest  from  said 
issue  of  exectiiion,  with  or  vnthout  return,  u^nsaiis- 
\g  to  nature  of  case"]., 

as  deponent  is  informed  and  believes   [state  con- 
se]. 

J  reason  for  ashing  leave  to  intervene,  as  thus:^'] 
no  proceedings  whatever  have  been  taken  in 
the  plaintiff's  attorney  having  died  and  no  person 
his  place],  and  no  steps  whatever  have  been  taken 
iff  or  the  said  receiver  for  bringing  the  said  action 
Qgs  to  a  close. 

mt  is  teady  and  willing  to  contribute  to  the  ex- 
\  action  on  being  allowed  to  be  made  a  party  plain- 
^roseeute  &e  same. 

[Sigmture.'] 
attorneys  on  both  sides;  see  also  Volume  I,  p.  87.J 

After  judgment,  creditors,  in  en 
action  for  common  benefit,  can  as 
matter  of  right  come  in  by  mere  ap- 
pearance and  prove  their  claims;  and 
will  not  be  bound  by  a  provision  in 
the  judgment  requiring  tnem  to  pay 
their  contribution  to  costs,  as  a  con- 
dition. Matter  of  Lewis  r.  Hake,  42 
Hun,  542.  Hence  neither  before  nor 
after  judgment  is  an  order  making 
them  parties  necessary  for  the  mere 
purpose  of  aUpwing  them  to  prove 
claims. 

w  From  3  Barb.  Ch.  Pr.  721. 


has  power  to  grant 
Ation  (White's  Bank 
irthing,  101  N.  Y.  344, 
uld  usually  deny  it 
the  applicant  shows 
,  such  as  delay  or  mls- 
i  cause.  In  order  to 
^licant  to  interfere  bv 
le  should  be  made  a 
n  9.  Cave,  44  Law 
r.  8.)  40. 

lent,  such  an  order  be- 
ry,  the  court  can  im- 
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FORM  No.  1800. 

Order  allowing  judgment-creditor  to  come  in  aa  co-plaintiff  in  crc 

action. 

lAs  in  next  Form,  adding,  if  required:'}  This  order  is 
on  condition  that  said  C.  D.,  within  days  after  the 

hereof,  and  before  proceeding  herein,  pay  to  the  plaintiff  . 
$  ,  hereby  fixed  by  the  court  as  his  proper  contributi 

the  costs  and  expenses  of  the  action  for  all  proceedings  up  t 
date  \_or  may  order  reference  to  fix  the  amount,  adding:' 
upon  confirmation  of  said  report  and  payment  thereundi 
order  may  be  entered  making  this  order  absolute. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  1201. 

Order  aUowing  bondlioldert  to  intenrene  as  co-plaintiffs  in  trustee's 

for  f oreclosiire.97 

[Title  (court  order)  and  recitals  according  to  the  case;  see  . 
820,  p.  1174.] 

Obdebed,  that  the  said  C.  D.  and  E.  F.  be  and  they  h 
are  allowed  to  come  in  and  be,  and  hereby  are  made  plainti 
this  action  with  the  said  [original  plaintifflj  and  that  all  o 
heretofore  made,  and  all  proceedings  in  this  action,  shall 
as  the  orders  and  proceedings  of  this  court  herein,  and  thai 
action  proceed  in  the  same  manner  and  with  the  same  force 
effect  as  if  the  said  C.  D.  and  E.  F.  had  been  made  parties  ] 
tiff  at  the  commencement  thereof,  and  that  the  said  sumi 
complaint  and  all  orders  and  proceeding  herein  be  and  hereb 
amended  by  adding  their  names  as  plaintiffs  herein. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 


WThis  may  secure  them  notice  of 
proceedings  and  the  right  to  ask  the 
carriage  of  the  cause  If  their  co- 
plaintiff  is  delinquent;  see  46  L.  T.  R. 
(N.  S.)  437,  8  Pac.  Rep.  184;  but  it 


does  not  facilitate  their  cont 
any  of  plaintiff's  proceedings,  w 
could  more  readily  if  made  d 
ants. 
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FORM  No.  1202. 

plmintiif  in  atUchment  suit  to  join  in  sherilTt  action  on 
a8aetfi.d8 

At  a  Special  Term  [etc.,  or  the 
order  may  be  made  by  the 
judge  who  granted  the  war- 
ranty. 

\achment  action."] 

eriff's  a^^tion.] 

according  to  the  case;  see  Forms  819  and  820,  p. 
ngf.-]  and  it  appearing  satisfactorily  to  the  court  [or, 

the  applicant  C.  D.  might  have  procured  leave  to 
ond  above  named  action  in  the  name  of  himself  and 

the  said  sheriff,  jointly; 

that  said  C.  D.  be  and  he  is  hereby  joined  with  said 
^TiSy  as  a  co-plaintiff  in  said  second  action,  and  that 
J  and  complaint  [and  other  proceedings  therein]  be 
ire  declared  to  be  deemed  to  be  amended  accordingly 
ect  service  of  amended  summons  and  complaint]. 
er  is  made  upon  condition  that  within  days 

e  hereof  —  and  before  service  of  such  amended  sura- 
»mplaint  —  said  C.  D.  shall  pay  to  said  sheriff  the 
dollars  expenses  already  incurred  by  him  therein.] 

Authentication  as  in  Form  818,  p.  1173.] 


FORM  No.  1203. 

>rior    pnrcliasers    to    be    brought    in    as    co-defendants    in 
foreclosure.^ 

rt  and  cause.] 

Court  of 
m  of  C.  D.  and  E.  F.,  of  ,  shows: 

lis  action  is  brought  to  foreclose  a  mortgage  on  real 
city  of  ,  made  by  Y.  Z.  to  M.  N.  to  secure 

of  dollars,  and  was  begim,  as  your  petitioners 


^  Civ.  Pro.,  i  679.  May 
from  Form  301,  Vol.  I, 
>  proceeding  if  the  ac- 
separate  courts,  see 
485. 

oston  r.  Donvan,   106 
ere  the  denial  of  the 


petition  on  the  ground  that  the  deed 
had  not  been  recorded  when  li8  pen- 
dens was  filed,  was  held  error. 

As  to  use  of  petition,  see  note  to 
Form  1107.  Compare  Earle  r.  Hart, 
20  Hun,  75. 
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are  informed  and  believe,  on  the  day  of  last. 

time  of  the  defendants  to  answer  [has  been  extended  and^ 
tinues  imtil  the  day  of  next 

II.  That  the  property  so  mortgaged  was  conveyed  by  J 
to  the  said  Y.  Z.  on  or  about  the  day  of  , 
and  the  said  T.  Z.  at  the  same  time  gave  back  the  said  moi 
to  secure  a  part  of  the  purchase  money. 

III.  At  that  time  your  petitioners  were  partners  in  but 
Your  petitioners,  as  such  partners,  were  the  real  purchasi 
said  property,  and  for  convenience  took  the  title  to  the  sa 
the  name  of  the  said  Y.  Z.,  who  held  the  same  in  trust  foi 
petitioners  as  such  partners,  and  subject  to  the  direction  oi 
petitioners,  and  on  or  about  the  day  of  ,19 
said  Y.  Z.  and  wife,  at  the  direction  of  your  petitioner 
ecuted  and  delivered  to  your  petitioner  E.  F.  a  proper  dee< 
veying  said  premises  to  him,  and  he  has  ever  since  held  th( 
to  said  premises,  in  trust  for  your  petitioners  as  such  partn* 

IV.  That  your  petitioners  have  fully  and  fairly  state 
case  in  this  action  to  their  counsel,  ,  who  resides  a 

street,  in  ,  and  that  they  have  a  good  an< 

stantial  defense  on  the  merits  in  said  action,  as  they  are  a< 
by  said  counsel,  after  such  statement  made  as  aforesaid 
verily  believe.^ 

Said  defense  is  based  on  the  following  facts,  all  of  which 
petitioners  expect  to  be  able  to  prove,  and  most  of  whic 
within  the  personal  knowledge  of  your  petitioner  C.  D. 
fads], 

V.  [If  order  to  show  cause  is  asked,  state  as  on  p.  117 

Whebepore  your  petitioners  pray  that  they  may  be  bi 
in  as  parties  defendants  [if  leave  to  plead  anew  is  desirei 
it;  see  Forms  1173,  etc.^,  and  that  they  may  have  such  othc 
further  relief  as  may  be  just.* 

[Date."]  [Signatun 

[Verification  as  in  Form  821,  p.  1175. J 


1  For  oath  to  merits  approprUt^ 
when  the  affidavit  is  made  by  tlie 
attorney,  see  p.  1373. 

2  It  was  held  in  Lawton  r.  Lawton, 
54  Hun,  415,  7  N.  Y.  Supp.  556,  that 


the  right  of  a  person  to  interv 
showing  a  substantial  interest 
mortgaged  premises,  was  al 
and  that  terms  upon  being  i 
to  intervene  could  not  be  imp 
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FOItM  No.  1904. 

MM  encntor  or  admintattator  not  aorvtd  to  xome  in  and 
it  jndsmont  suffered  by  hie  ooHBiKectttor  or  adviniatrator.s 

i  order)  and  recitals  according  to  case;  see  Form 
74.] 

that  [upon  the  above-named  —  applicant  —  deposit- 
3  clerk  of  the  county  of  ,  within  two  days 

ry  of  this  order  and  service  of  a  copy  thereof  ou  his 
T.y  appearing  for  him  on  this  motion,  the  amount 
dn,  to  wit,  the  sum  of  dollars,  together  with 

•8  as  security  for  costs,  amounting  in  the  whole  to 
•8,  and  paying  the  costs  herein]  the  default  herein 
nd  said   [name]  be  and  he  is  hereby  permitted  to 

action  and  serve  his  answer  or  demurrer  herein 
ime  above  limited;  otherwise  the  said  motion  be  and 

hereby  denied  with  ten  dollars  costs  in  favor  of 
be  paid  by  the  said  defendant  [name']. 
stay  contained  in  said  order  to  show  causel  is  con- 
1  including  the  time  hereinbefore  specified ;  and  upon 
0  perform  the  conditions  above  mentioned,  the  same 
and  vacated. 

^nature  of  judge  by  initials  of  name  and  title.] 


FORM  No.  1205. 
ion  (or  order  to  show  cause)  for  legatee  to  come  in,  in  an 
action  to  construe  a  wilL 

t  of  relief  to  be  inserted  in  common  Form,  pp.  1171, 
thus:']  directing  the  Roman  Catholic  Orphan  Asylum 
)f  Tfew  York,  [naming  all]  the  beneficiaries  under 
.  H.  P.,  deceased,  to  be  brought  in  as  parties  to  this 
liat  the  summons  and  complaint  be  amended^  by  in- 
aames  of  the  said  parties  as  defendants,  and  that 
ave  to  come  in  and  ans-^rer,  setting  forth  their  re- 


:bde  Civ.  Pro.,  §  1818, 
ToL  I. 

the  above  Form  was 
ertcfield  v.  Parkes,  19 
3,  on  evidence  of  cir- 

collusion  or  culpable 
fwrt  of  the  executor  or 
lenred.  Compare,  un- 
Bieianoes  another  form 
BTUBtj  V.   Cbepte,    18 


4  If  the  proposed  defendant  is  not 
ready  to  come  in  voluntarily  by 
amendment,  or  is  an  infant  or  other- 
wise incapable  of  voluntary  appear- 
ance, substitute  for  the  words  *'  sum- 
mons and  complaint  be  amended" 
the  words  "plaintiflT  issue  a  supple- 
mental summons  to  said  ,  and 
that  the  complaint  be  amended,"  con- 
tinuing as  above. 
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spective  claims,  such  order  to  be  without  prejudice  to  ti 
ceedings  heretofore  had  in  said  action  lor  may  ask  furthe 
see  Forms  1173,  etc.,  1212]. 

FORM  No.  1206. 
Order  thereoiLB 

[Title  {court  order)  and  recitals  according  to  the  case;  ssi 
820,  p.  1174.] 

Ordered,  that  the  Eoman  Catholic  Orphan  Asylum, 
city  of  New  York,  etc.    *    *    *    the  beneficiaries  under  t 
of  J.  H.  P.,  deceased,  be  brought  in  as  parties  defendant 
action;  and  the  summons  and  complaint  be  and  the  same 
are  amended  by  inserting  the  names  of  said  parties  def 
and  that  they  have  leave  to  come  in  and  answer  within  [t 
days,  setting  forth  their  respective  claims ;  this  order  to  I 
out  prejudice  to  the  proceedings  heretofore  had  in  said 
and  the  testimony  already  taken  and  proceedings  had  t< 
the  same  as  if  taken  and  had  after  said  answer  had  been 
and  that  the  said  action  be  considered  as  tried  and  sub 
the  same  as  though  the  trial  had  been  had  after  the  put 
of  said  answer. 

Enter:  [signature  of  judge  hy  initials  of  name  and  titU 


FORM  No.  1207. 
Order  to  show  cause  why  creditor  should  not  be  allowed  to  come 
expiration   of    time   limited   in   action  for   dissolution   of   cox 
or  creditor's  action.6 

[Name  of]  Court  [or,  if  a  court  order]  At  a  Special  Terr 

as  in  Form  820,  p.  11 

On  the  annexed  affidavit  of  M.  N.,  verified  on  the 

,  19     ,    [and  specify  other  papers,  if  any  oth 
relied  on]  let  the  said  R.  C,  receiver  of  ,  show  c 

a  Special  Term  of  this  court,  to  be  held  at  the  County 
House   [or,  at  the  City  Hall]   in  the  city  of 


day  of 


19     ,  at      A.  M.,  or  as  soon  the 


as  counsel  may  be  heard,  why  the  claim  of  said  M.  N., 


6  This  was  the  form  of  order  in 
Power  r.  Cassidy,  79.  N.  Y.  602.  See, 
also,  Haas  v.  Craighead,  19  Hun,  396. 
For  other  directions,  see  Forms 
1173.  etc 

6  Such  an  application  is  a  step  in 
the  action,  and  not  a  special  proceed- 


ing.   People  V,  Am.  L.  &  T. 
N.  Y.  117. 

See,  also,  Kerr  v,  Blodgett, 
62;  People  t?.  Security  Life 
79  id,  267;  Attorney-General 
tinental  Life  Ins.  Co.,  S8  id.  ^ 
Code  Civ.  Pro.,  |  1807. 
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I  affidavit,  should  not  be  allowed  and  paid  to  the  ex- 
re  are  funds  left  in  the  hands  of  the  receiver,  propor- 
ilicable  thereto,  and  why  such  other  or  further  relief 
ist  should  not  be  granted.  And  in  the  meantime,  and 
aring  and  decision  of  this  motion,  let  all  proceedings 
of  said  receiver  or  of  his  said  attorneys,  or  of  any 
Ls  with  respect  to  said  receivership  and  the  funds 
stayed. 

:  a  copy  of  this  order  on  or  before  the  day  of 

[9     ,  to  be  sufficient. 
Authentication  as  in  Form  818,  p.  1173.] 

FORM  No.  1208. 
f  landlord  to  move  to  be  made  co-defendant  in  ejectment.7 
Hon.] 


,  being  duly  sworn,  says: 

his  action  is  now  pending  in  this  court®  by  A.  B., 

ainst  Y.  Z.,  defendant,  for  the  recovery  of  the  pos- 

rtain  real  property,  situated  in  ,  and  known 

street,   and  more  particularly  described  in  the 

said  action ;  which  action  the  petitioner  is  informed 

[is  at  issue,  but]  has  not  proceeded  to  judgment® 

e  state  condition  of  cause'], 

said  Y.  Z.  occupies  said  premises  as  tenant  of  this 
id  not  otherwise. ^^  That  this  deponent  claims  in 
3  be  the  owner  in  fee-simple  of  said  premises  [here 
indicate  the  source  of  title }^  e.  g.,  thus],  having  pur- 
ime  at  a  sale  by  the  sheriff  of  upon  a  judg- 


7it  might  be  made  by 
Jackson   v.    Stiles,    1 

feet  as  to  removal  of 
Phelps  r.   Oaks,    117 

may  be  made  at  any 
5tion.  State  of  N.  Y. 
of  New  York,  3  Duer, 
held  that  it  must  be 
dgment,  in  Carswell  r. 
iw.  Pr.  446.  But  the 
irer  after  judgment, 
lot  allowed  to  object 
1  not  formally  correct 


in  respect  to  the  manner  of  execution. 
Carleton  v.  Darcy,  90  N.  Y.  666. 

11  Substitution  in  ejectment  against 
lessee,  of  purchaser  at  foreclosure  of 
mortgage  on  leasehold,  as  defendant 
in  place  of  lessee,  allowed,  on  ground 
that  there  was  a  transfer  of  intere5«t 
such  as  is  contemplated  by  N.  Y. 
Code  Civ.  Pro.,  S  756.  Conger  r. 
Duryee,  22  Wkly.  Dig.  193. 

An  exhibit  of  the  applicant's  title 
is  not  essential,  it  would  often  be 
harsh  to  require  it.  Stribling  v, 
Prettyman,  67  111.  371. 


1 
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ment  and  execution  duly  issued  thereof  against  the  proj 
one  M.  "N.y  wbo,  as  this  deponent  is  informed  a^d  belies 
the  owner  in  fee-simple  of  said  premises  at  the  time  of  ss 
[If  order  to  show  cause  or  stay  is  asked,  see  pp.  1172,  13' 
[Jurat.]  \_Signat 

FORM  No.  1809. 
Affidayit  by  person  interetted  in  the  subject  of  action  to  inttnrene  in 

\_Title  of  court  and  action.] 
[Venue.] 

C.  D.,  being  duly  sworn,  says: 

I.  That  the  above-entitled  action  is  brought  for  [the  r 
of  the  possession  of  certain  personal  property,  to  wit,  or 
dred  barrels  of  flour]  ;  which  action  has  not,  as  deponen 
formed  and  believes,  proceeded  to  judgment  [or  otherwii 
condition  of  cause], 

II.  That  the  defendant  received  the  said  [flour]  fro 
deponent  for  storage,  and  this  deponent  is  the  sole  owner  t 

III.  That  the  claim  of  the  plaintiff  in  this  action  is 
adversely  to  deponent's  title,  and  deponent  desires  to  litig 
question  directly  with  him. 

[Jurat.]  [Signaii 


12  See  paragraphs  9,  10,  p.  1439, 
Mupra, 

Compare  Camej  v,  Gleisaner,  62 
Wise.  493,  22  N.  W.  Rep.  736 ;  Horn- 
by V.  Gordon,  9  Bosw.  656;  Conklin 
r.  Bishop,  3  Duer,  646. 

For  illustrations  of  the  principle 
that  an  application  to  intervene,  made 
by  one  claiming  adversely  to  the 
plaintiff,  will  not  be  so  readily  enter- 
tained as  others;  see  Roth  well  v. 
Bewees,  2  Black  (U.  S.)  613;  Francis 
V.  U.  S.,  5  Wall.  (U.  S.)  338;  U.  8.  r. 
Patterson,  15  How.   (U.  S.)   10;  Bel- 


locque  fJ.  U.  S.,  8  Ct.  of  Claii 
Roberts  f.  Ismay,  51  N.  Y.  Si 
531. 

The  rule  in  New  xork  has 
to  the  statutory  provisions 
Civ.  Pro.,  S  452),  under  whi 
mandatory  upon  the  court  tc 
the  intervention,  and  withou 
(Uhlfelder  r.  Tamaen,  15  A] 
436,  44  N.  T.  Supp.  484), 
prejudicial  conduct  by  inten 
shown  (Wall  i?.  Beach,  20  A] 
480,  47  N.  Y.  Supp.  33).  S 
Friedman  r.  Schreiber,  50  Mi 
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FORM  No.  1210. 
idholder  to  come  in  as  defendant  in  f oredosuie  by  trustee,  on 
allegations  of  collusion.i3 

urt  and  cause, 'I 

Court  of 

on  of  C.  D.  shows: 

icts  as  to  nature  and  condition  of  action,  the  right  of 

t,  and  the  grounds  for  asking  to  come  in.] 

order  to  show  cause  is  ashed,  state  as  to  previous 


BE,  your  petitioners  pray  that  they  may  be  made 
is  action,  and  allowed  to  present  oharges  against  the 
r,  his  management  and  accounts,  and  to  surcharge 
the  same,  and  to  apply  for  his  removal ;  that  said  ac- 
he submitted  to  a  proper  examination,  at  which  your 
and  all  other  bondholders  in  like  case,  may  be  al- 
end  by  counsel;  that  the  said  judgment  herein  en- 
e  vacated  or  amended  by  striking  out  the  objection- 
)n8  hereinbefore  .referred  to;  and  that  in  the  mean- 
ceedings  for  the  enforcement  of  said  judgment  may 
ntil  the  further  order  of  this  court,  and  that  your 
nay  have  such  other  and  further  relief  as  their  case 
,  and  as  may  be  agreeable  to  equity. 

\_8ignature.'] 
[Verification  as  in  Form  821  p.  1175.] 


in  De  Betz's  Petition, 
S46,  where  the  form  ot 
be  found. 

illiams  r.  Morgan,  111 
S.  Trust  (Jo.  r.  N.  Y., 
«.,  Ry.  Co.,  6  Civ.  Pro. 
\  90,  67  How.  Pr.  390. 
creditors  have  not  a 
rene  in  the  foreclosure 
mortgage.  Herring  r. 
tie  &  W.  R.  R.  Co.,  105 
St.  B.  C,  19  xiub.  N.  C. 

n  the  rights  of  stock- 
ervene  in  an  action  bj 
eir  corporation,  or  its 
Hosmer  v.  Standard 
k>.,  85  App.  Div.  485, 
pp.  413,  reversing  39 
N.  Y.  Supp.  390;  Fon- 
i,  etc.,  Co.,  86  Hun,  21», 

95 


32  N.  Y.  Supp.  956;  People  r.  Hekto- 
graph  Co.,  10  Abb.  N.  C.  358;  Kim- 
baU  r.  Ives,  30  Hun,  568;  Cudlipp  r. 
Maxim  Gas  Mach.  Co.,  7  Wkly.  Dig. 
84;  appeal  dismissed  in  75  N.  Y.  UiO; 
Brinckerhoff  v.  Bostwiok,  99  N.  Y. 
185;  Smith  r.  Smith  Moquette  Loom 
Co.,  20  Wkly.  Dig.  342;  Ithaca  Gas- 
Light  Co.  V,  Treman,  30  Hun,  212, 
aflTd,  93  N.  Y.  660;  People  r.  Globe 
Mut.  Ins.  Co.,  27  Hun,  539. 

For  cases  on  the  rights  of  policy- 
holders to  intervene  on  dissolution  of 
insurance  company,  see  Attorney- 
General  V,  N.  A.  Life  Ins.  Co.,  77 
N.  Y.  297,  6  Abb.  N.  C.  293;  People 
r.  Globe  Mut.  Ins.  Co.,  27  Hun,  539. 

Attorney-General  v.  Continental 
Life  Ins.  Co.,  27  Hun,  195.  63  How. 
Pr.  129;  Attorney-General  v,  N.  A. 
Life  Co.,  91  N.  Y.  57. 
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FORM  No.  1211. 
Order  to  show  cause  (or  notice  of  motion)  on  asking  leave  to  iatc 

[Title  and  recitals  according  to  the  case,  see  Form  i 
1174;  and  may  ask  relief,  as  thus:  for  an  order;  —  or,  \ 
order  should  not  be  made]  directing  Iname  of  applicant'^ 
made  a  party  defendant  herein  [as  administrator  of  M.  N. 
leave  to  appear  as  such,  and  directing  the  summons  and  cod 
to  be  amended  accordingly  and  a  copy  thereof  served  on  hi; 
allowing  him  to  answer  or  demur  to  said  amended  compla 
take  such  action  thereon  as  he  may  be  advised,  and  such  o1 
further  relief  as  may  be  just.  [See  for  other  Forms  Nos. 
etc.,  1212.] 

[Stay.]  — Meanwhile  all  proceedings  on  the  part  of  th 
,  for  the  purpose  of   [discontinuing  this  action 
hereby  stayed  until  the  entry  and  service  of  an  order  npc 
motion. 

[Direction  for  notice  in  lieu  of  stay.]  — And  meanwhil 
until  the  decision  of  this  application,  ordered  that  the  [pla 
herein  give  notice  to  said   [name  of  applicant]   of  all  pi 
ings  in  said  action,  in  the  same  manner  and  to  the  same 
as  if  said  were  a  party  on  the  record,  having  duly  ap] 

and  demanded  service  of  papers. 

Service  of  this  order  and  the  papers  on  which  it  is  mi 
the  attorneys  for  the  ,  on  the  day  of  , 

shall  be  sufficient. 

[Authentication  as  In  Form  818,  p.  1173.] 

FORM  No.  1212. 
Order  giving  leave  to  intervene  (general  Form). 

[Title   (court  order)  and  recitals  according  to  case;  see 
820,  p.  1174.] 

Obdebed  [continues  as  below,  or  see  other  Forms  1173, 
[Applicants  made  defendants.]  That  said  [names]  b 
they  hereby  are  made  parties  defendant  in  this  action,  an< 
the  trial  and  findings  herein  and  the  judgment  entered  h 
action  be  and  the  same  are  hereby  set  aside,  and  vacated 
that  the  said  defendants  so  joined  may  appear  and  answ< 
plaintiff's  complaint  within  [twenty]  days  after  the  entry  c 
order. 

[Or — leave  to  come  in  and  answer."]     That  the  said  \ 
may  become  an  additional  party  defendant  in  this  action  bj 
Ing  notice  of  appearance  and  an  answer  herein  within 
days  after  entry  of  this  order;  and  that  thereupon  the  sun 
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int  shall  be  deemed  amended  by  naming  him  therein 

adant. 

nended  summons  and  complaint  to  be  served.]     That 

f  be  required  to  issue,  file  and  serve  an  amended 

id  complaint,  inserting  the  name  of  said  lapplicant^y 

ig  in  said  complaint  the  necessary  allegations  entitling 

pplicant]  to  participate  in  this  action,  and  that  the 

id  complaint  so  amended,  as  aforesaid,  be  served  upon 

jy  of  the]  defendant,  Y.  Z.,  within  [ten]  days  after 

:  this  order. 

g  the  cause;  judgment  to  stand,]     That  the  cause  be 

L  the  term  calendar,  and  short  notice  of  trial 

r  the  term;  also  that  the  said  stip- 

7  the  cause  when   reached,   and  that  the  judgment 

surity. 

That  as  a  condition  of  being  allowed  to  intervene, 
fore  provided,  the  said  W.  X.,  with  his  answer,  pay 
LtiflF  the  sum  of  dollars,  being  term  fees  for  the 

1,  and  the  disbursements  made  to  witnesses  attendant 

clause  as  to  proceedings  had.]  This  order  is  made 
gudice  to  proceedings  already  had,  except  as  afore- 
wept  that  [stating  particulars], 

;*']  Ordered,  further,  that  this  order  shall  not  affect 
int  of  the  plaintiffs,  nor  the  answers  and  amended 
the  defendants,  but  the  same  shall  stand  as  they  are; 
II  it  affect  the  depositions  already  taken  in  this  ac- 
he same  may  be  read  upon  the  trial  of  this  action 
defendants,  and  each  of  them,  and  against  the  said 
uch  receiver,  with  like  effect  as  though  the  same  had 
after  the  answer  of  the  said  F.  M.  as  such  receiver, 
»rved;  and  this  order  is  made  upon  such  condition.** 
ngnature  of  judge  hy  initials  of  name  and  title.'] 


nnot  be  imposed  where 
n  is  made  under  Code 
»2;  Uhlfelder  v.  Tamsen, 
136,  44  N.  Y.  Supp.  484, 
194.  Unless  the  appli- 
1  negli^nt  or  dilatory 
in  which  event  be  may 
0  pay  to  plaintiff  any 
pense  caused.  Wall  r. 
>p.  Div.  480,  47  N.  Y. 


15  See  Form  1172,  p.  1481,  note  67, 
and  Kreescher  r.  Haven,  23  Wkly. 
Dij?.  66;  Matter  of  N.  Y.,  Lacka- 
wanna &  W.  R.  Co.,  26  Hun,  194. 

16  From  the  order  as  settled  in 
Honegger  r.  Wettstein,  47  N.  Y, 
Super.  Ct.  126,  129,  which  however 
was  reversed  in  94  N.  Y.  252,  13  Abb. 
N.  C.  393,  on  the  ground  that  the 
receiver  was  not  entitled  to  come  in 
at  all. 


i 


M 
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CHAPTER  XII. 


VARIOUS  INTERLOCUTORY  PROCEEIHNOa 

AanOLB  I.  ATTOBNKT8. 

II.  Consolidation. 

in.  CONTKMPT. 

IV.  DisooNrnruANOB. 

V.  DlBMIBSAL. 

VI.  Election  between  actions. 
VII.  Issues. 
VIII.  Orm  or  jummbrt. 

IX.  OlTEB  TO  UQUIDATE  DAICAQES. 

X.  Payment  into  court. 
XI.  Pbetesences  on  the  calendab. 

XIL  RVEBENCIS. 
XIIL  SETH>rr  ON   MOTION. 

XIV.  Stat  of  pbocebdinos. 
XV.  Tenmb. 


ARTICLE    L 
Attoentsts. 


FORMS. 


1213.  Affidavit  to  move  that  attomeT 

bringing    ejectment    produce 
aattwrity. 

1214.  Order  staying  ejectment  till  at- 

torney produces  authority. 

1215.  Consent  to  substitution  of  an- 

other attorney. 

1216.  Order  thereon. 

1217-1224.  Statements  of  conditions 
and  other  directions  suitable 
to  insert  in  an  order  of  sub- 
stitution. 

1226.  Order  confirming  referee's  re- 
port, and  directing  payment 
of  amount  found  as  value  ol 
attorney's  services. 


1226.  Notice  to  appoint  new  atl 

in  case  of  death  or  c 
ment. 

1227.  Affidavit   to   obtain   orac 

service,  by  mailing  or  t 
tution,  of  notice  to  a] 
new  attorn^. 

1228.  Order  thereon. 

1229.  Notice  of  motion  by  atl 

(or  order  to  show  earn 
set  aside  satisfaction  ol 
ment,  etc. 
1280.  Order  on  petiticm  of  clii 
determine  dispute  as  ti 
pouatioQ  betwnen  atl 
and  client,  and  on 
reference. 
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FORM  No.  1213. 
more  that  attorney  Mngiiig  ejtctmeBt  prodvcf  ««thOxity.i 

mrt  and  action.'] 

ing  duly  sworn,  sajB: 

be  is  the  defendant  above-named  [or  otherwise  state 
Ihe  cause,  and  reason  why  party  does  not  make  it]. 

this  action  is  ejectment  to  recover  premises  known 

,  in  the  city  of  ,  county  of  ;  that 

has    been    served    with    summons    [and    complaint] 

has  not  answered,  and  his  time  to  answer  extends 


day  of 


19 


evidence  of  the  authority  of  plaintiff's  authority  to 
this  action  has  been  served  on  deponent,  nor  on  hia 
B  he  is  informed  by  said  attorney  and  verily  be- 
on  or  about  the  day  of  ,  19  ,  a  notice 
evidence  of  his  authority  was  duly  served  upon  said 
ttomey,  as  appears  by  the  annexed  affidavit  of  M.  N.* 

an  order  to  show  cause  is  asked:]  That  no  previous 
[etc.    See  p.  1172.] 

[Signature.] 
n  notice,  either  before  court  or  before  a  judge  of  the 
m  815,  p.  1171.] 


FORM  No.  1214. 
ttayiac  ejectment  tiU  attorney  proAncei  antlioilty.s 
recitals  as  in  Form  819  or  820,  p.  1174.]  • 

,  that  plaintiff's  attorney  produce  to  me  [or,  to  this 
,  on  the  day  of  ,  19     ,  at  i 


of  authority,  proof  and 
L  I,  pjD.  012,  013. 

of  tne  complaint  by 
is  fuffident  authority. 
LndrewB,  11  Misc.  S49, 
K  795.    Partition  action 

want    of    proper    au- 

rD  V.  Mock,  106  App. 
T.  8upp.  664. 


2  It  is  better  to  request  nroductioii 
of  authority  before  movinff.  See 
Goodness  p^  Met.  St.  By.  Ca,  27  Misc. 
11,  67  N.  Y.  Sapp.  100. 

« Turner  r.  Davis,  2  Den.  187,  2 
Howard's  Tt,  86;  Harris  v.  Mason, 
10  Wend.  668;  N.  Y.  Code  Civ.  Pro., 
I  1613. 
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o'clock         M.  lor,  produce  and  file  with  the  clerk  of  this 
on  or  before  the  day  of  ,  19     ,  and  withi 

same  period  serve  a  copy  thereof  on  defendant's  attorney]/ 
verified  written  evidence  of  his  authority  to  commence 
action;  and  until  such  production  thereof  all  proceedings  I 
on  plaintiffs  part  be  and  they  are  hereby  stayed. 

lAuthentication  as  in  Form  818,  p.  1173,  of  this  volume.] 


FORM  No.  1215. 
ConMnt  to  rabstitution  of  another  attorney. 

[Title  of  court  and  cause;  or  underwrite   upon  the  pro 
order.'] 

We  hereby  consent  that  A.  T.,  Esq.,  of  ,  be  substi 

in  place  of  ,  as  attorney  for  ,  the  [or,  a]  de 

ant  [or,  plaintiff —  or,  petitioner]  in  this  cause  and  that  the 
going  order  be  forthwith  entered  [or,  that  an  order  of  substit 
may  be  entered  without  notice] . 

[Date.]  [Signatures  of  aJttomey  and  of  client.] 

[Acknowledgment  by  client  as  in  Form  822,  p.  1176,  or  pro 
execution  as  in  Form  6,  Volume  I,  p.  5.] 


FORM  No.  1216. 
Order  of  substitution  of  attomeys.B 

fEntitle  as  a  court  order  or  a  judge's  order,  p.  1174.] 

On  reading  and  filing  the  annexed  consent  of  [name  o 
tomey  displaced  and  of  client],  and  on  motion  of  A.  T.  for 


*  From  Stewart  v,  Hilton,  27  Misc. 
239,  68  N.  Y.  Supp.  415;  8tewart  f. 
Butler,  27  Misc.  708,  59  N.  Y.  Supp. 
673. 

»An  order  of  court  or  a  judge  of 
the  court  is  necessary  to  name  a  new 
attorney  on  the  record  (N.  Y.  Gen. 
Rules  No.  10 ) ,  if  the  change  be  made 
before  judgment  (Vol.  I,  p.  386). 

The  rule  is  the  same  on  an  appeal 
to  the  Appellate  Division  (Penaa  v. 
Pensa,  3  Misc.  417,  23  N.  Y.  Supp. 
186;  Shuler  v.  Maxwell,  38  Hun^ 
S40),  but   a   party  may  retain   an- 


other attorney  on  an  appeal  t 
Court  of  Appeals,  without  an 
of  substitution.    Magnolia  Meti 
V.    Sterlingworth   Ry.    Co.,    37 
Div.  366,  56  N.  Y.  Supp.  16. 

This  order  must  be  founde 
notice,  or  order  to  show  caus 
upon  consent.  Such  consent  s 
be  signed  by  the  party  as  well  a 
attorney.  N.  Y.  Gen.  Rules  Nc 
iiuckley  v,  Buckley,  18  N.  Y.  I 
607.  Otherwise,  apart  from  the 
Ellis  r.  Heptinstan,  8  W.  Va.  2 
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hat  A.  T.,  of  ,  be  and  he  is  hereby  substi- 

ittomey  of  the  plaintiff  [or,  defendant  —  or,  peti- 
above  entitled  cause  in  place  of  [name.'\ 
)ns  are  imposed,  see  Forms  below.y 
f  order,  with  notice  of  entry. y 

>F  CX)NDinONS  AND  OTHER  DIRECTIONS  SUITABLE 
INSERT  IN  AN  ORDER  OF  SUBSTITUTION. 


FORM  No.  1217. 
Conditioii  of  paying  displaced  attomey.s 

last  Form:]  — upon  condition  that  said  [client,  or 
tomey']^  within  days  after  the  date  of  this 

•  cause  to  be  paid,  to  said  [former  attorney"],  the 
for  [indicate  claim  to  be  satisfied  thereby. y 

FORM  No.  1218. 
Condition  preserving  attomejr's  lien, 
en  of  the  said   [attorney]    for    his    compensation 
the  agreement  with  the  plaintiff  therefor,  and  said 
in  no  wise  impaired  by  this  order,  but  remain 
md  effect.^® 


*y  has  abandoned  the 
(tifiable  reason  there- 
compensation  is  lost, 
entitled  to  an  uncou* 
tion.  Gary  v,  Cary, 
71,   89  N.  Y.   Supp. 

Bconduct  is  charged, 
ihould  not  be  granted 
leaving  the  attorney 
>r  his  fees,  but  his 
e  protected  by  con- 
in  the  order  granting 
atter  of  Mitchell,  57 
r  N.  Y.  Supp.  961,  9 
Yuengling  v,  Betz, 
58  N.  Y.  Supp.  574. 
o.  10  requires  cause 
a  client  who  applies 
ion.  But  sumcient 
by  the  client's  pcr- 
*hange  attorneys,  un- 
B  a  receiver.  People 
;en  Island,  112  App. 
Y.  Supp.  486;  John- 
113  App.  Div.  810. 
r  a  contingent  fee  is 
client's  right  to  end 
ny  time.    Johnson  r. 


Ravitch,  supra;  Matter  of  Cable,  114 
App.  Div.  375. 

8  A  party  has  a  right  to  change  his 
attorney  without  showing  cause,  not- 
withstanding the  attorney  has  a  lien 
by  special  contract.  In  such  case, 
however,  he  must  pay  or  secure  the 
attorney  as  a  condition,  but  only  for 
the  value  of  services  renderea.  See 
Johnson  r.  Ravitch,  113  App.  Div. 
810;  Matter  of  Cable,  114  App.  Div. 
376. 

9  Action  may  be  brought  to  recover 
the  amount  directed  to  be  paid  in  the 
order  for  substitution.  Fenlon  r. 
Paillard,  46  Misc.  151,  93  N.  Y.  Supp. 
1101. 

Or,  execution  against  personal 
property  may  be  issued.  Kane  r. 
Rose,  87  App.  Div.  101,  84  N.  Y. 
Supp.  111. 

A  reference  may  properly  be  ordered 
to  take  proof  as  to  value  of  the  serv- 
ices rendered.  Matter  of  Cable,  114 
App.  Div.  376.     See  F#rm  1230. 

10  From  Jeffards  v,  Brooklyn 
Heights  R.  Co..  49  App.  Div.  45,  63 
N.  Y.  Supp.  530. 
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FORM  No.  1219. 
Condition  that  tecuxity  be  giTont^i  and  direction  for  reference 

Upon  condition    (1)    that  widiin  days  from   th 

of  this  order   an  undertaking  in   the   sum   of  dc 

executed  by  two  sufficient  sureties  to  be  approved  by  this 
be  given  to  said  \_displaced  attomeylif  conditioned  to  ps 
sum  which  may  be  found  due  to  him  for  lindicate  gra\ 
claim;  may  add:"]  a  copy  of  the  proposed  security  to  be 
on  said  [displaced  attorney']  [two]  days  before  presentat 
the  same  to  the  justice,  with  notice  of  the  day  of  its  presei 
for  removal.  (2)  That  it  be  referred  to  R  F.,  Esq.,  of 
to  take  the  proofs  of  the  respective  parties  and  to  repori 
amount,  if  any,  is  due  from  plaintiff  to  said  [displaced  atU 
for  said  services  and  disbursements.^^ 


FORM  No.  1880. 
Direction  for  delivery  of  p«pers,i4  etc 


Within  [one  day]  after  the  approval  of  the  undertaking 
required  —  or,  the  payment  hereinbefore  required — or,  tl 
vice  of  a  certified  copy  of  this  order],  let  the  said   [dis 
attorney]  sign  a  consent  for  the  substitution  of  [name]    i 
stead  as  the  attorney  of  said  A.  B.,  in  the  above  mention 


11  Sustained  by  Cunningham  r. 
Widing,  5  Abb.  Pr.  414,  n.  And  see 
note  in  14  Fed.  Rep.  781. 

Or,  an  order  may  be  made  directing 
a  reference  to  inquire  into  the  value 
of  the  Berricee,  and  providing  that  on 
the  confirmation  of  the  referee's  re- 
port and  payment  to  the  attorney  of 
the  amount  adjudged  due,  the  sub- 
stitution be  granted.  6ee  Dean  v, 
Driggs,  82  Hun,  561,  SI  N.  Y.  Supp. 
548,  ard,  145  N.  Y.  595.  Or,  the 
court  may  direct  the  substitution, 
but  provide  that  the  displaced  attor- 
ney may  retain  the  papers  in  the 
action  until  the  sum  due  him  is  ascer- 
tained and  paid.  See  Angle-Cont. 
Chem.  Works  v.  Dillon,  111  App.  Div. 
418,  97  N.  Y.  Supp.  1081.  This  is  a 
reference  to  take  evidence  and  report; 
no  exceptions  need  be  filed,  but  a  mo- 
tion to  confirm  brings  all  qnestiona 
before  the  court.  Dean  v.  Driggs, 
•upm;  Frost  v,  Feinach,  40  Misc.  412, 
81  N.  Y.  Supp.  24«. 

12  This  will  limit  the  recovery  upon 
the  undertaking,  at  least  against  the 
sureties,  to  the  amount  specified,  even 


though  more  should  be  prov 
found  due. 

18  The    report,   duly   obtain) 
confirmed,  will  be  conclusive 
client.  7  Daly,  7.  And  the  cou 
order  payment  and  enforce  it 
cution.     Vol.  I,  pp.  252,  304; 
field  V.  Mayor,  etc.,  of  New  Y 
Hun,   320.     But  in   some  cai 
attorney  may  have  a  right  to  i 
a  trial  by  jury. 

As   to   requiring  attorney 
costs   of   unsuccessful    referen 
Bogart  r.  Electrical  Supply  < 
Fed.  Rep.  722. 

14  Sustained  by  Cunningh 
Widing,  5  Abb.  Pr.  414,  not 
see  Matter  of  Davis,  7  Daly,  1 

The  court  may,  on  motion, 
the  displaced  attorney  to  give  1 
cesser  copies  of  the  entries 
register  stating  the  prooeedlB( 
so  far  as  necessary,  for  the  pi 
ance  of  the  latter's  duties.  ' 
done,  after  proper  request  and 
sonable  refusal,  subsequent  to 
tution. 
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B.  against  Y.  Z.,  and  let  him  deliver  over  to  said 

b  consent,  and  the  papers,  pleadings,  copies  of  deeds, 

ir  papers,  of  every  character,  connected  with  the  said 

B.  against  Y.  Z.,  now  in  his  possession,  under  oaih.^*^ 

FORM  No.  1281. 
ire  dispoaltioa  of  fund  is  under  immediato  control  of  conrti^ 

the  event  of  a  recovery  in  the*  action  no  portion 
11  be  paid  out  without  notice  to  ^attorney']  and  op- 
iven  him  to  have  the  amount  of  his  compensation 


FORM  No.  1222. 
Condition  to  stipulate  for  lien  of  Judgment 

d  Iname  of  clienf}  entering  into  a  stipulation  in 
duly  acknowledged,  to  and  with  said  lattomey'\  that 
dollars  due  to  him  [^or,  that  his  claim]  for  his 
ein  shall  be  a  lien  upon  any  judgment  which  may 
1  herein  by  said  \_cUent]  or  his  successors  in  interest. 

FORM  No.  1223. 
Stipulation  by  substituted  attorney. 

1  filing  a  stipulation  that  the  amount  to  be  paid  to 
omcy],  when  fixed,  shall  be  a  lien  upon  the  cause 
lught  to  be  enforced,  and  upon  the  proceeds  thereof, 
Y  amount  which  should  come  into  the  hands  of  the 
ittomeys  in  the  enforcement  of  ieiny  judgment  ob- 
he  action,  or  upon  any  settlement  of  the  cause  of 
on  [and,  continuing  to  appoint  a  referee  to  take  proof 
nt  to  be  paid  the  former  attorney. y^ 

FORM  No.  1224. 
ion  wbere  no  agreement  witb  attorney  is  estabBilied.is 

proof  as  to  the  terms  of  the  retainer  of  , 

omey  for  plaintiff  herein,  and  the  value  of  his  ser^ 


lien  of  an  ettomey  et- 
client's  papers  in  his 
only  for  the  charge  in 
'  action,  but  for  any 
e  due  (Matbot  «.  Trie- 
iv.  82S,  00  N.  Y.  Supp. 
r  be  a  proper  condition 
ing  for  the  ^yment  or 
if  payment  of  any  gen- 
Bserted. 


IS  For  example,  where  an  infant 
sues  by  guardian  ad  litem,  Bryant  €. 
Brooklyn  Heights  R.  Ck>.,  64  App. 
Div.  542,  72  N.  Y.  Snpp.  308. 

17  From  British  Empire  Typeset- 
ting Mach.  Go.  V.  Spellissy^  83  App. 
Div.  640,  82  N.  Y.  Supp.  47. 

IS  From  Kane  v.  Rose,  87  App.  Div. 
101,  84  N.  Y.  Snpp.  HI. 
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vices,  and  the  amount  of  his  necessary  disbursements,  a 
report  the  same  to  the  court,  with  his  opinion  thereon;  an< 
the  said  \_attomey'\  have  a  lien  to  the  extent  of  the  amount 
after  allowed  by  the  court  upon  the  report  of  said  referee 
plaintiff's  cause  of  action  and  upon  any  judgment  rendered 
favor  therein,  or  settlement  effected  Aereon,  and  that  no 
ment  of  said  cause  of  action  be  made  except  upon  and 
notice  to  said  [attorney']. 

FORM  No.  1225. 
Order  confirming  referee'f  report,  and  directing  payment  of  amount 
aa  value  of  attomejr'a  8ervice8.io 

Obdebed,  that  the  report  of  said  referee  be  and  the 
hereby  is  in  all  respects  confirmed;  that  the  plaintiff  is  1 
directed  to  pay  to  ,  within  twenty  days  from  the  d 

the  service  of  a  copy  of  this  order  upon  the  attorney  f< 
plaintiff,  the  sum  of  dollars,  the  amount  so  found 

due  said  [attomeyly  together  with  the  sum  of  dollai 

fees  and  expenses  of  said  reference. 

FORM  No.  1226. 
Notice  to  appoint  new  attorney  in  case  of  death  or  disbarment 
[Title  of  court  and  caiLse.] 

To  [name  of  party  whose  attorney  has  ceased  to  act.]  ^^ 
Please  take  notice,  that  you  are  hereby  required  to  a] 
an  attorney  in  place  of  A.  T.,  your  former  attorney  of 
herein   [if  cessation  to  act  is  not  already  known  to  the 
addressed,  may  state  it,  as  thus:  who  died  on  or  about  the 
day  of  ,  19     ,  or  otherwise  indicate  disbarment} 

pension,  or  other  disability]  j  and  notify  such  new  appoin 


i^From  Kane  v.  Rose,  supra;  the 
court  held  that,  under  the  order  of 
substitution  next  above  (Form  1224) 
this  order  was  proper,  and  required 
the  payment  of  the  amount  to  the  at- 
torney, or  in  default  of  payment  exe- 
cution against  personal  property 
could  be  issued. 

^  Where  a  party  before  judgment 
(see  Vol.  I,  p.  392),  or  in  the  course 
of  a  proceeding  by  attorney  after 
judgment,  loses  his  attorney  by  death 
or  other  incapacity,  the  adverse 
party  must  give  such  a  notice  before 
proceeding     further      against     him. 


Code  Civ.  Pro.,  §  65;  Given  r. 
3  Cai.  150. 

This  Form  is  sufficient  at  c 
law.  Given  v.  Driggs  {ahovt 
well  as  under  the  statute.  N. '! 
Civ.  Pro.,  §  65. 

^  Notice  must  be  given  to 
several    parties    if    more    thi 
was  represented  by  him.     HI 
Weaver,  15  Hun,  375. 

22  See  Diefendorf  v.  House, 
Pr.  243;  Chautauqua  Bank  v. 
6  Hill,  375;   N.  Y.   Code  Ci 
I  65. 


OCUTOBY  PBOCEEDINOS. I.  ATTOBNEY8. 


1515 


ned  within  thirty  days  after  service  of  this  notice, 
ill  proceed  without  such  attorney.^ 

[Signature  and  office  address  of], 
Attorney  for 
nally,  or  take  direction  of  court  how  to  serve.] 

FORM  No.  1227. 
I  order  for  service,  by  nuiling  or  subftitution,  of  aotice  to 
appoint  new  attomey.24 

and  cause.] 


duly  sworn,  says : 

is   managing   clerk   for   the   plaintiff's    attorney 
>ffice  is  at 

s  action  is  brought  [here  briefly  indicate  object, 
fendant,  whose  attorney  has  ceased  to  act,  is  to  be 
3  judgment  sought,  for  instance]  to  foreclose  a 
real  property,  and  the  defendant  Y.  Z,  is  made 
as  having  some  lien  upon  or  interest  in  the  mort- 
\y  which  lien  or  interest,  if  any,  accrued  since 
lid   mortgage;    and    no   personal   claim   is   made 


le  defendant  Y.  Z.  appeared  in  the  action  by  Z. 
Y  [here  briefly  state  the  condition  of  the  cai^e]. 

or  about  the  day  of  >  19     ,  said  Z. 

IS  disbarred  by  the  Appellate  Division  for  the 

or  otherwise  state  how  he  ceased  to  act],  and  said 
ippeared  by  any  other  attorney,  and  has  not  since 
St  of  deponent's  knowledge  and  belief,  taken  any 
tion. 

onent  has  attempted  to  make  personal  service  en 
10  resides  at  ,  of  the  annexed  notice  to 


lomey  is  not  ap- 
lirty  days,  the  ad- 
proceed,  but  must 
\  party  of  any  pro- 
8  nature  ex  parte. 
y,  13  Abb.  Pr.  399; 
I,  IN.  Y.  241. 
B  of  that  time  pro- 


ceedings, if  before  judgment  (HaU 
r.  Putnam,  23  Wkly.  Dig.  613)  are 
stayed  by  the  statute.  Com.  Bank  v. 
Foltz,  13  App.  Div.  603,  43  N.  Y. 
Supp.  985;  ard,  163  N.  Y.  670; 
Hiekox  r.  Weaver,  15  Hun,  375. 

24  Draper  r.  Holland,  3  Edw.  272; 
N.  Y.  Code  av.Prc,  §  65. 
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appoint  another  attomej,  but  such  personal  service  a 
made  for  the  following  reasons:  [State  reasons;  see  i 
this  collection  for  service  of  summons  by  substitution  or 
Volume  I,  p.  657,  efc.] 

VI.  That,  as  deponent  is  informed  and  believes,  the 
ant  Y.  Z.  has  not  any  general  agent  or  attorney  within  th 
nor  any  agent  or  attorney  within  this  State  for  any 
[exoept  M.  N.,  who  resides  at  ,  and  who  is  h 
for  the  purpose  of  ]  ;  and  the  sources  of  depon< 
formation  and  the  grounds  of  his  belief  are  [setting  theni 
[Or,  state  other  facts  to  guide  the  court  in  directing  c 
substituted  service.] 

VII.  That  no  previous  application  [etc.;  see  p.  1172.] 

[Jurat.']  [Signoi 

FORM  No.  1228. 

Qidisi  tot  ■enrioe  by  tnbftitiitioa  or  malliag, 

At  a  Special  Term  [eti 
Form  820,  p.  1174]. 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  affidavit  of  C.  D., 
the  day  of  ?  19     ,  and  copy  notice  therein 

to,  and  on  motion  of  A.  T.,  attorney  for  [plaintiff] : 

Obdebed^  that  said  notice  to  appoint  another  attorney 
place  of  Z.  T.,  deceased,  be  served  on  Y.  Z.  by  depositiuj 
post  office  at  [the  place  of  business  of  the  applicant's  at\ 
on  or  before  the  day  of  ,  19     ,  a  copy  of  sai< 

and  affidavit,  together  with  a  certified  copy  of  this  ord 
tained  in  a  securely  closed  postpaid  wrapper,  directed 
Y.  Z.,  at  [or  otherwise,  as  directed  by  the  court]. 

[Affidavit  of  service,  personally  or  by  substitution  or 
(see  Forms  in  Volume  I,  pp.  641,  661,  701-3),  to  be  m 
filed  with  the  clerk,  before  further  proceedings.] 

FORM  No.  1229. 
Notice  of  motion  by  attorney  (or  order  to  show  cause)  to  set  aside 
tioa  of  Jadgment  and  liave  leave  to  iiaue  ezecution  tliereon  to  tb 
of  bis  lieiLas 

[Commencement  as  in  Form  815,  p.  1171,  or  818,  ; 
omitting  clause  appropriate  to  motion  before  a  judge,  ant 


is  Ph^BtifTs  attorney  has  an  action 
in  equity  against  bis  client,  and  the 


defendant,  who  have  tettle< 
tion  without  the  attomey'i 
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italic  clause  between  the  f  and  the  X  the  following  .-^ 
netting  aside  the  satisfaction-piece  of  the  judgmait  fo:^ 
ih  had  been  entered  herein  the  day  of  , 

►r  of  the  plaintiflf  and  against  the  defendant,  which 
iece  purports  to  have  been  executed  the  day 

19  ,  and  was  filed  in  the  office  of  the  clerk  of  this 
day  of  ,  19     ,  or  vacating  said  sat- 

judgment  to  the  extent  of  $  ,  and  interest 

the  day  of  ,  19     ,  and  for  an  order 

er  to  show  cause  is  asked:  and  why  an  order  should 
I  for  the  enforcement  of  his  lien  upon  and  interest 
nent  to  the  amount  aforesaid  and  the  collection  of 
execution  to  be  issued  thereon  [and  for  such  other 

[Signature  and  office  address  of], 
Attorney  for 
the  client  and  to 
y  for  the  adverse 

FORM  No.  1390. 
n  of  cUtBt,  or  attornoy,  to  determiiio  dispute  4is  to  comptasa- 
tween  attorney  and  client^  and  ordering  referenced 

order)  and  recitals,  according  to  the  case;  see  Form 

r4.] 

that  the  said  motion  to  determine  the  lien  of  the 
torney  herein  be,  and  the  same  is  hereby  granted 
earing  to  the  satisfaction   of  the  court,   from  the 


and  enforce  his  lien, 
r.  Brooklyn  Heights 
.  Y.  402.  The  client 
arty.  Oishei  v,  Penn. 
I  App.  Div.  473,  91 
34. 

attorney  seeks  an 
g  the  continuance  of 
letermine  and  enforce 
(t  disclose  the  amount 
im  and  establish  that 
lable  or  unwilling  to 
tth  V.  Acker  Process 
Div.  170,  92  N.  Y. 
if  he  seeks  to  enforce 

execution   upon   the 

ned   and   satisfied   by 

rley  v,  Gruenstein,  44 

Y.  Supp.  887 ;  BoUen 

10  Misc.  224,  63  N.  Y. 


If  the  amount  to  which  the  attor- 
ney is  entitled  is  in  dispute,  the  mo- 
tion for  leave  to  issue  execution  will 
be  denied,  with  leave  to  renew  after 
the  amount  due  the  attorney  is  de- 
termined, and  it  appears  that  he  can- 
not collect  it  from  the  client.  Corbit 
V,  Watson,  88  App.  Div.  467,  86  N.  Y. 
Supp.  125. 

2«  Under  Code  Civ.  Pro.,  §  66,  as 
amended  in  1899,  either  the  client  or 
the  attorney  may  petition  the  court 
to  determine  and  enforce  the  lien, 
and  the  court  may  either  try  the 
question,  or  send  it  to  a  referee. 
Matter  of  King,  168  N.  Y.  53.  This 
remedy  is  not  exclusive,  but  concur- 
rent with  the  jurisdiction  of  a  court 
of  equity  to  determine  and  enforce 
liens.  Fischer-Hansen  r.  Brooklyn 
Heighte  Ry.  Co.,  173  N.  Y.  492.    If  a 
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affidavits  so  presented,  that  disputes  have  arisen  betv 
plaintiffs  and  said  £.,  not  only  as  to  the  claim  or  lien  oi 
upon  the  judgment  in  this  action,  but  as  to  other  mat 
things,  in  which  it  is  claimed  by  the  plaintiffs  that  sale 
collected  and  has  not  accounted  for  certain  moneys  of  tl 
tiffs,  it  is  further  ordered,  that  in  the  meantime,  and  i 
further  order  of  this  court,  the  sheriff  retain  in  his  hand 
sufficient  to  pay  in  full  the  execution  issued  by  said  E. 
and  that  it  be  referred  to  W.  C,  B,,  Esq.,  who  is  hereby  aj 
referee  for  that  purpose  to  take  proof  of  the  facts  an< 
the  same  with  his  opinion  as  follows : 

First.  What  amount  of  compensation  the  said  E.  is  en 
for  his  services  in  this  action. 

[May  continue  in  a  proper  case:'] 

Second.  What  amount,  if  any,  he  is  entitled  to  from  th 
tiffs  in  other  matters  and  proceedings  as  compensation 
services  in  such  matters  and  proceedings. 

Third.  WTiat  amount,  if  any,  should  be  credited  to  th 
tiffs  in  such  other  matters  and  proceedings  and  in  this 
for  moneys  paid  by  them  to  the  said  E.,  or  for  moneys  c 
by  said  E.  in  this  action,  or  in  such  other  matters  and  proci 

Fourth.  To  report  the  amoimt  of  the  lien,  if  any,  \v 
judgment  in  this  action  of  the  said  E.  for  his  services 
action,  and  for  his  services  in  such  other  matters  and  proc< 
after  crediting  the  plaintiffs  with  all  sums  to  which  tl 
entitled  to  credit. 

Enter:  [signature  of  judge  hy  initials  of  name  and  tii 


reference  is  ordered,  it  should  be 
merely  to  take  evidence  and  report, 
not  to  hear  and  determine.  Matter  of 
Ney  Co.,  114  App.  Div.  467. 

Reference  improper  where  facts  are 
in  small  compass  and  not  compli- 
cated. Weiss  f.  Schleimer,  86  App. 
Div.  611,  83  N.  Y.  Supp.  234. 

It  is  no  objection  that  the  amount 


allowed  the  attorney  must 
upon  a  quantum  meruit.    Tl 
r.  Latourette,  63  App.   Div. 
N.  Y.  Supp.  559. 

It  is  improper  to  require  t 
to  give  an  undertaking  to  pa 
penses  of  the  reference.  ^ 
Ney  Co.,  114  App.  Div.  467. 
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AKTICLE  11. 
Consolidation 


iciples. 


rit   to   obtain   consoli- 

on. 

<rit   to  consolidate  ac- 

B  brought  to  foreclose 

hanics'  liens. 

Tsil  from  another  court, 

consolidation. 


(1234)  Notice  of  motion  to  consoli- 

date,   or    to    remove    and 
consolidate. 

(1235)  Order  tiiereon. 

(1236)  Order  that  one  action  abide 

the  event  of  another. 


I  principles.]  —  To  justify  the  court  in  ordering  the 
L  of  two  or  more  actions,  it  is  not  sufficient  to  show 
e  between  the  same  parties,  and  that  the  causes  of 
ch  as  may  be  joined  in  one  complaint ;  but  in  order  to 
oration  the  discretion  of  the  court  in  favor  of  the 
defendant  must  go  further  and  show  either  (1)  that 
J  intended  to  be  interposed,  or  (2)  that  the  questions 
rise,  or  the  issues  which  have  arisen,  are  substantially 
dl  the  actions. 

FORM  No.  1231. 
Affidavit  to  obtain  con8olidatioB.27 

lie  of  the  several  causes,  one 
other,  naming  first  the  one 
oreme  Court,  if  any  of  them 
\g  in  other  courts,]^ 


ig  duly  sworn,  says: 

e  is  the  [defendant — or,  r>ne  of  the  defendants  — 
—  or  other  appropriate  officer  —  of  the  corporation 


ory  provisions   (N.  Y. 

f§  817-819)  give  the 
to  the  court  to  order 

Mayer  v.  Coffin,  90 
n.  Oroc.  Co.  v,  Flint, 
5,  39  N.  Y.  Supp.  153. 
aay  apply.  Briggs  v. 
Pr.  77,  11  N.  Y.  Super. 

1   which   consolidation 
^,    see   58    Am.    Dec. 


508,  n.  Where  consolidation  may  not 
be  ordered,  because  the  parties  in  the 
several  actions  are  not  identical,  a 
stay  of  proceedings  may  be  a  proper 
remedy.  See  Am.  Groc.  Co.  t?.  Flint, 
supra;  Isear  t?.  Daynes,  1  App,  Div. 
657,  37  N.  Y.  Supp.  474. 

28  See  Vol.  I,  p.  84.  If  the  actions 
are  ponding  in  the  Supreme  Court 
in  different  districts,  move  in  the 
district  where  first  action  was  begun. 
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defendant;  or,  if  otherwise,  state  relation  to  cause,  and 
why  party  does  not  make  the  affidavit']  in  all  the  above  < 
actions  [which  are  respectively  pending  in  the  courts 
named ;  if  the  places  of  trial  in  the  Supreme  Court  are  di 
state  what  they  are^] ;  and  all  the  parties  are  the  » 
each  action* 

II.  That  each  of  said  actions  is  upon  a  promissory^  note 
to  have  been  made  by  the  defendant  [or  otherwise  sh 
nature  of  the  causes  of  action,  and  that  they  are  such  i 
be  joined  in  the  same  action/^  and,  if  it  be  the  case,  th 
all  accrued  before  the  first  action  was  brought}.^^ 

III.  That  the  defendant  does  not  intend  to  interpose  i 
fense  to  said  actions. 

Or,  That  the  defense  is  [or,  the  defenses  are]  wholly  tl 
in  all  these  actions,  as  appears  from  the  respective  pi 
therein  [or,  if  all  the  actions  are  not  at  issued  state  th 
concisely?^  as  thus  —  that  the  notes  were  obtained  by  the 
tiff  at  one  time  by  fraud,  in  falsely  representing  to  dei 
[e/r.]  ;  and  deponent  is  advised  and  believes  the  questions 
will  arise  and  are  to  be  tried  are  substantially  the  same  ii 
said  actions.** 


Not,  however,  if  second  action  is 
pending  in  First  District.  Dupignac 
V.  Same,  8  N.  Y.  St.  Rep.  900,  12 
Civ.  Pro.  Rep.  351;  Same  v.  Same, 
44  Ilun,  45. 

29  Mayor  r.  Coffin,  90  N.  Y.  312; 
8.  c.  as  Mayor  v.  Mayor,  11  Abb. 
N.  C.  367,  rev'g  27  Hun,  610. 

80 Mayor  v.  Coffin  {above  cited). 
Legal  and  equitable  actions  may  be 
consolidated.  Wooster  v.  Case,  12 
N.  Y.  Supp.  769,  34  St.  Rep.  577. 
The  separate  actions  for  injury  to 
property  and  to  person  from  the 
same  negligent  act  (170  N.  Y.  40) 
may  be  consolidated.  Rosenberg  v, 
SUt.  Isl.  Ry.  Co.,  14  N.  Y.  Supp. 
476,  38  St.  Rep.  106;  McAadrew 
V,  Lake  Shore,  etc.,  R.  R.  Co.,  70 
Hun,  46,  2S  N.  Y.  Supp.  1074. 

SI  Pierce  r.  Lyon,  S  HiU,  450.  But 
this  is  not  essential.  Carter  v,  Sally, 
28  Abb.  N.  C.  180,  19  N.  Y.  Supp. 
244;  WiUdnMn  v.  Johnson,  4  Hill,  46. 


It  only  aids  on  the  question  < 
Dunning  r.  Bank  of  Aub 
Wend.  23. 

38 This  is  necessary;  an  a! 
of  identity  is  not  enough. 
Mason,  7  Hill,   164;   Crone  1 
ler,  6  Abb.  Pr.  328,  n. 

88  The  motion  may  best  be 
until  after  issue  joined.  Pc 
Merch.  Lith.  Co.,  21  Misc.  51  ( 
€7.  Stat.  Isl.  Land  Co.,  87  H 
33  N.  Y.  Supp.  836. 

84  The  fact  that  the  issues 
the  same  is  a  strong  reason  f 
ing  the  application.  Wood 
Frost,  19  Wkly.  Dig.  126. 

The  fact  that  defendant  a 
counterclaim  arising  out  of  t 
contract  alleged  in  one  of  the 
and  large  enough  to  offi 
amounts  claimed  in  both 
held  ground  for  consoUdatia 
kins  V,  Merch.  Lith.  Co.,  % 
616,  47  N.  Y.  Supp.  712. 
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\e  the  condition  of  the  causes.^    See  Forms  816  and 
if  an  order  to  show  cause  is  asked,  state  as  to  pre- 
ition.     See  p.  1172.] 

add  as  bearing  upon  costs  of  motion:  That  the  plain- 
By  has  refused  to  consent  to  the  consolidation  of 
J  upon  the  request  of  the  defendant's  attorney  made 
^as  joined  in  all  said  causes.] 

ISignature.l 
FORM  No.  1232. 

)  consolidate  actions  brought  to  foreclose  mechanica'  Uens.8e 
'st  action  brought.]^ 

ing  duly  sworn,  says:  that  he  is  plaintiff  \_or,  one  of 
Its]  in  the  above  entitled  action  \_or  in  another  pend- 
0  foreclose  a  lien  on  the  same  property,  describing 

the  various  pending  actions  to  foreclose  liens  on 
iy,  showing  that  they  are  at  issue,  and  no  trials  had 
any.]^ 

FORM  No.  1233. 
Removal  from  another  court,  and  con8olidation.89 

vm  Form  1231,  and  Forms  1551,  etc,  posf] 

FORM  No.  1234. 
>f  motion  to  consolidate,  or  to  remove  and  consolidate.^ 
Form  1231.] 

ke  notice,  that  upon  the  annexed  aflSdavit  of  Y.  Z., 
he  day  of  ,  19      ,  and  the  pleadings  [and 


ises  are  called  for  trial 
made,  it  will  be  denied 
e  Eleventh  Ward  Bank 
y,  328;  ard,  73  N.  Y. 

de  Civ.  Pro.,  |  3401, 
partj   in  any  of  the 

t  to  move. 

m  should  be  made  in 
record)    in  which  the 

w  brought.     §  3401. 

m  is  too  late,  after  one 

has  been  in  part  tried. 

Bgan,  20  Misc.  508,  46 

ISA 

Kie    Civ.   Pro.,    I    818; 

Iden,  12  Abb.  N.  C.  58; 

»6 


Dupignac  v.  Van  Buskirk,  18  id,  204; 
aff'd,  44  Hun,  45. 

The  City  Court  of  New  York  has 
power  to  remove  an  action  from  the 
Municipal  Court  (Curley  v,  Schaefer 
Brewing  Co.,  35  Misc.  131,  71  N.  Y. 
Supp.  318),  but  the  combined  amount 
claimed  in  the  consolidated  action 
must  not  exceed  $2,000.  Gillin  r. 
Canary,  19  Misc.  594,  44  N.  Y.  Supp. 
313.  Nor  should  a  consolidation  bo 
permitted  if  it  would  affect  the 
remedy  on  a  removal  bond.  Gray 
Lith.  Co.  r.  Schulman,  84  N.  Y.  Supp. 
503. 

40  Move  the  court.  Motion  should 
not  be  noticed  till  after  issue  unless 
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proceedings]  in  the  above  entitled  actions,  the  undersigns 
move  the  [Supreme]  Court,  at  a  Special  Term,  to  be  held 
City  Hall  \_or.  County  Court  House],  in  ,*^  on  th 

day  of  >  1^     >  or  as  soon  thereafter  as  counsel 

heard,*  that  all  [or,  both]  of  these  actions  be  consolidate 
one,*^  \_may  add:  or  that  action  No.  should  be  staye< 

after  the  determination  of  action  No.  ;  see  Stay  of  P 
ing8]y  and  for  such  further  or  other  order  as  may  be  jusi 
costs], 

IDate.']  ISignature  and  office  address  of 

[Address']  To  ,  Attorney  for  [moving  pa\ 

Attorney  for  [adverse  party]. 

FORM  No.  1235. 
Order  consolidating  actions. 

[Title  {court  order)  with  names  of  the  several  causes  as  it 
1231,  and  recitals  according  to  the  case;  see  Form  820,  p. 
Obdeeed,  1.  That  the  several  causes  above  entitled  I 
hereby  are,  consolidated  into  one  action  in  this  court,  [ai 
for  such  purpose  of  consolidation  the  action  now  pend 
tween  the  parties  above  named  in  the  Court  be  i 

same  is  hereby  removed  to  this  court],  and  that  the  res 
pleadings  in  the  actions  hereby  consolidated  stand  as  the 
ings  in  said  consolidated  action**  [or,  that  the  plaintiff  ha\ 
—  or,  be  required — to  serve  an  amended  complaint  in  i 
solidated  action  within  days  from  the  service  of  thii 

setting  forth  the  causes  of  action  contained  in  the  seven 
plaints  herein,  and  defendant  to  have  days  therea 

serve  an  answer  thereto,  in  which  the  defenses  shall  be  ic 
with  that  set  up  in  his  answers  already  served], 

2.  That  the  costs  of  the  actions  hereby  consolidated  up 
date  of  this  order  abide  the  event  of  this  consolidated 
and  that  the  successful  party  herein  may  tax  with  his  cos 

entitled  action  in  the  ( 

removed  into  the  Supreme  Co 
there  consolidated. 

If  change  of  place  of  trial, 
and  for  that  purpose  that  the 
trial  of  the  action   in  the   I 
Court  for  the  county  of 
changed  to  the  county  of 

43  The    judgment-roll   will 
the  pleadings  in  the  several 
consolidated.     Colt  v,  Davis, 
366,  3  N.  Y.  Supp.  354,  16  ( 
180. 


the  affidavit  is  that  defendant  will 
not  answer.  Boyle  v.  Staten  Isl. 
Land  Co.,  87  Hun,  233,  33  N.  Y. 
Supp.  836;  Le  Roy  v.  Bedell,  1  Code 
R.  (N.  S.)  201.  Or  unless  the  mul- 
tiplicity of  actions  is  clearly  vexa- 
tious. Percy  v.  Seward,  6  Abb.  Pr. 
326. 

41  As  to  place  of  moving,  where 
the  actions  are  in  different  counties, 
see  Percy  v,  Seward,  6  Abb.  Pr.  326, 
and  note  28  to  Form  1231. 

42  If  removal  is  sought  will  insert: 
and  that  for  that  purpose  the  above- 
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reviously  accrued  to  him  in  each  of  said  actions 
ated,  and  that  defendant  have  ten  dollars  costs 
^  [or,  that  $10  costs  of  this  motion  abide  the 
tion]. 

or  change  of  place  of  trial  is  ordered,"]  3.  That 
ertified  copy  of  this  order  with  the  clerk  of  the 
[or,  of  the  county  of  ]>  he  deliver  all 

igs,  and  proceedings  in  his  oflSce,  relating  to  the 
bove  mentioned,  to  the  clerk  of  the  county  of 
ty  of  the  venue  of  the  consolidated  cause], 
may  be  imposed  upon  the  defendant,  if  necessary 
otection.^ 
iture  of  judge  hy  initials  of  name  and  title.] 


FORM  No.  1236. 
tlutt  one  action  abide  the  event  of  another.^ 
rd€r)y  with  name  of  all  the  causes  and  recitals  ac- 
the  fact.     See  Form  820,  p.  1174.] 

it  all  the  above-named  causes  abide  the  event  and 
tion  of  one  of  them,  which  the  plaintiff  may  select 
trial  \_or,  of  the  first  named],  and  that  proceed- 
remaining  actions  be  stayed  until  the  trial  of  such 
[in  a  proper  ca^se  may  also  provide:]  and  that 
lent  may  be  finally  rendered  in  the  cause  noticed 
e  entered  in  all  the  other  causes  [or,  with  liberty 
it  after  such  trial  to  move  for  a  consolidation  of 
uits,  and  with  like  liberty  to  the  plaintiff  to  apply 
solidation — or,  to  bring  the  remaining  suits  to 
3  defendants  consent  that  such  remaining  actions 
of  the  action  tried,  in  case  the  defendants  should 
y  judgment  recovered  against  them. 


motion   should  be 

satisfactory  reason 

ing  two  suits  where 

Bank  of  U.  8.  r. 

151.    Costs  already 

should  in  a  proper 

he  successful  party. 

.  V.  Mayor,  19  App. 

Supp.  24;  Blake  r. 

►.,  17  How.  Pr.  228. 

to   make    such   a 

right  to  costs,  or 

Laxed.     Hiscock    r. 

bung,  3  Misc.    110, 


30  Abb.  N.  C.  131,  23  N.  Y.  Supp. 
682,  23    Civ.   Pro.   87. 

Where  the  application  was  by  the 
plaintiff,  he  was  charged  with  costs 
of  the  first  action  down  to  the  order, 
although  he  was  not  in  fault  for  hav- 
ing brought  separate  suits.  Briggs 
r.  Gaunt,  4  Duer,  664,  2  Abb.  Pr.  77. 

46  See  Mason  v.  Eve.  Star  Newsp. 
Co.,  36  Misc.  77,  71  N.  Y.  Supp.  203; 
aflTd,  67  App.  Div.  619. 

4«Tlii8  Form  is  supported  by  Jack- 
son V.  Stiles,  5  Cow.  282;  Clark  t?. 
Metropolitan  Bank,  5  Sand.  665, 
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ARTICLE  in. 
Contempt. 


FORMS. 


I.  Immediate  punishment  in  view 

AND   PBESENCE. 

1237.  Order  summarily  convicting 
and  committing  for  criminal 
contempt  in  immediate  view 
and  presence. 

123d-1240.  Statements  of  contumacy 
suitable  to  be  inserted  in 
foregoing  Form. 

1241.  Commitment  for  criminal  con- 

tempt in  the  immediate  view 
and  presence. 

II.  PBOOEEDINO      IDE     OONTEMPT     BT 

OBDEB  TO   SHOW  CAUSE,  IN  THE 
ACTION,  OB  SPECIAL  PBOCEEDING. 

1242.  Affidavit    to    obtain    order    to 

show  cause  why  accused 
should  not  be  punished  for 
contempt. 

1243.  Affidavit    upon    application    to 

punish  recalcitrant  witness 
under  commission  issued  from 
another  State. 

1244.  Order  to  show  cause. 

1245.  Affidavit  of  service  of  order  to 

show  cause  in  contempt. 

1246.  Order    of    reference    to    take 

proof. 

VZ'kt,  Order  convicting  of  civil  con- 
tempt, fining  for  indemnity 
of  injured  party  and  com-, 
mitting  till  paid. 

1248. ,  and  fining  for  punish- 
ment, and  for  costs  and  ex- 
penses. 

1249.  Order  of  reference  to  ascertain 

measure  of  fine  for  indem- 
nity of  complainant. 

1250.  Order    punishing    for    criminal 

contempt. 

1251.  Order    convicting   of   contempt 

for  giving  fictitious  under- 
taking. 

1252.  Order    convicting   of    contempt 

for  refusing  to  perform  an 
act  still  in  power  of  offender 
to  perform. 


1253.  Order   convicting  of 

and  directing  pu 
but  allowing  oppor 
purge. 

III.  PbOCEEDINO    by    ATTACH 
SPECIAL  PBOCEEDINO 

1254.  Affidavit  to  obtain  at 

in  the  first  instance 
Form ) . 

1255.  Order  for  attachment 

tempt. 

1256.  Attachment    to    bring 

accused  to  answer  to 
of  contempt. 

1257.  Indorsement    on    foreg 

tachment. 

1258.  Order  for  attachment 

tempt  in  disregard! 
to  submit  to  exa 
before   trial. 

1259.  Affidavit     to     attach 

for  non-attendance 
Form ) . 

1260.  Attachment  against  wi 

not  attending. 

1261.  Affidavit  to  attach  wit 

obeying  subpcena  tc 
before  sheriff's  jury. 

1262.  Order  for  attachment 

witness  before  sherii 
12S63*  Attachment  for  witnes 
sheriff's  jury. 

1264.  Undertaking  of  bail  o 

on  attachment  to  an 
contempt. 

1265.  Order   by   court,   or  ji 

r^ree,  that  interrc 
be  filed. 

1266.  Interrogatories  as  to  o 
i;£67.  Answers   to   interrogat 

to  contempt. 

1268.  Verification   of  answen 

terrogatories. 

1269.  Order  of  reference  as 

tempt. 

1270.  Order    convicting   of    c 

(after   attachment) 
recting  conuniunent. 
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Of 


commitment    for 


SS    SUMMABILT    TAKEN 
ATTOBNETS  AND  OTHEB 
OF    THK   COURT. 

show  cause  why  attor- 
ould  not  pay  over  to 
int  or  be  punished  for 
pt. 

ecting  attorney  to  pay 
(as    foundation    for 
aent). 

sheriff  or  other  officer 
irn  a  process  or  man- 


1275.  Affidavit  showing  duty  of  sher- 

iff or  other  officer  to  make 
return. 

V.    COMlflTlCENT     FOB     NON-PATMSlfT 
OF  MONEY  DIBBCTED  BT  OBDEB. 

1276.  Affidavit    to    obtain    summary 

commitment. 

1277.  Order  thereon. 

1^78.  Commitment  for  contempt  on 
failure  to  pay  money. 

1279.  Order  to  show  cause  (by  court) 
why  accused  should  not  b« 
punished  for  contempt  in  not 
paying  pursuant  to  order  or 
judgment. 


DIATE  PUNISHMENT  IN  VIEW  AND  PRESENCE.47 

FORM  No.  1237. 
ly  convicting  and  committing  for  criminal  contempt  in  immto 
diate  view  and  presence.^ 

30urt  \_or,  if  a  court  order,  which  it  must  be  if  the 
proceeding   is  in   courtly   At   a   Special 
Term  \_or,  at  a  Trial  Term,  etc.,  as  in 
Form  820,  p.  1174]. 
ise.] 

day  of  ,  19     ,  at  about  the  hour  of        , 

med  cause  being  on  trial  [or,  the  above-named  pro- 

dicate  briefly  its  nature  —  being  then  pending]  be- 

rt  [or,  the  undersigned],  M.  N.,  was  duly  called  as  a 

[here  indicate  contumacy;  see  Forms  1238  to 

3N,  the  said  M.  N.  [being  now  still  present*^  in  court 
I  the  undersigned],  it  is  adjudged  that  said  M.  N. 
a  criminal  contempt  [of  court]  by  reason  of  his 
\e  species  of  contempt,  as:^^^  disorderly  behavior 
ctly  to  interrupt  its  proceedings  and  to  impair  the 


o  show  cause,  or  war- 
,  may  be  granted  by 
«,  instead  of  the  sum* 
lent.  Code  Civ.  Pro., 
\  V.  Miller,  9  Misc.  1, 
.  306. 
by  Emp,  Richmond 
15;  Re  Rea,  14  Cox 
I;  Matter  of  Percy,  2 
»ple  ew  rel.  Hackley  v, 
.  74;  N.  Y.  Code  Civ. 
>  affidavit  is  necessary. 
ley,  8upra,  Even  when 
feree.  See  People  r. 
1,  29  N.  Y.  Supp.  305. 


40  The  particular  circumstances  of 
the  offense  must  be  set  forth  under 
Code  Civ.  Pro.,  §  11.  See  Roncoront 
r.  Gross,  92  App.  Div.  366,  86  N.  Y. 
Supp.   1113. 

BO  The  recital  of  presence  is  in^ 
serted  in  deference  to  the  ruling  in 
Clay  r.  Quarter  Sessions,  Ky.  Dec 
(Sneed)  189.  Interrogatories  ar^ 
not  necessary  if  commitment  is  im- 
mediate. Matter  of  Percy,  2  Daly, 
530. 

BiCode  Civ.  Pro.,  |  8. 
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respect  due  to  its  authority,  as  above  set  forth  [_ar,  red 
be  sworn  as  a  witness  —  or,  refusing  to  answer  said  qu 
or  otherwise  according  to  the  fact],  and  that  the  said  I 
imprisoned  in  close  custody  in  the  jail  of  the  county  of 
[where  the  court  is  sitting]^  for  Inot  exceeding  30]  day 

\_0r  if  fine  only  be  imposed:']  that  said  M.  N.  pay  i 
dollars,  and  in  default  of  the  payment  thereoi 
prisoned  in  close  custody  in  the  jail  of  the  county  of 
*  until  said  fine  be  fully  paid,"  or  until  a  period  of 
after  the  commitment  of  him  to  jail  shall  have  expired. 

\_0r  in  case  of  both  fine  and  imprisonment:]  that  sai 
pay  a  fine  of  dollars,  and  be  imprisoned  in  close 

in  the  common  jail  of  the  county  of  ,  f  for  [noi 

ing  30]  days,  and,  thereafter,  in  case  of  default  in  the 
of  the  aforesaid  fine,  imtil  said  fine  be  fully  paid  or  th 
of  80  days  after  the  period  of  days  above  mentioned  sh 
expired].*^ 

[Or  if  the  offense  was  disobedience  under  subpoena,  o 
which  can  yet  be  performed.^]  be  imprisoned  in  close 
in  the  common  jail  of  the  county  of  ,  §  there  tc 

until  he  [there  state  the  act  which  he  was  required  to 
instance,  if  it  be  to  answer  a  question  recite  the  questii 
answered]^ — may  add  a  fine,  as,  and  pays  a  fine  of 
dollars,*^^  or  is  discharged  according  to  law. 

[Authentication  as  in  Form  818,  p.  1173.] 


B2  See  People  ea?  rel.  Sherwin  r. 
Mead,  92  N.  Y.  415,  1  N.  Y.  Crim. 
R.  417. 

MThe  fine  belongs  to  the  public. 
Mut.  Milk,  etc.,  Co.  v.  Tietjen,  73 
App.  Div.  532,  77  N.  Y.  Supp.  287. 

MOr  under  practice  in  some  States 
—  until  said  fine  be  fully  satisfied  in 
the  proportion  of  one  day's  imprison- 
ment for  every  dollar  of  the  fine,  and 
on  the  payment  of  such  portion  of 
the  fine  as  shall  not  have  been  satis- 
fied by  imprisonment,  at  the  rate 
above  prescribed,  that  said  [name]  be 
discharged    from   custody. 

K>  People  ex  rel,  Jones  f.  Davidson, 
35  Hun,  471. 


M  People  ew  rel,  Phelps  v. 
2  Hun,  226,  rev'g  15  Abb.  Pi 
38. 

A  commitment  is  fatally 
which  omits  to  specify  th 
duty  to  be  performed.  Peop 
Post  r.  Grant,  60  Hun,  243. 

67  The  court  may  impoa 
only,  if  it  see  fit,  in  which 
imprisonment  cannot  ex< 
months.  Hommel  i*.  But 
App.  Div.  206,  61  N.  Y.  Sup 

Xo  costs  can  be  allowed. 
eap  rel.  Stearns  v,  Marr,  l: 
463. 
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STS  OF  CONTUMACY  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  F0RM.B8 

FORM  No.  1238. 
Disorderly  intemxption. 

hist  Form:]  —  said  M.  'N.  insisted  upon  interrupt- 
ilting  the  court  by  shouting  at  the  court  in  a  violent 
y  manner,  and,  although  frequently  directed  by  the 
e,  continued  to  do  so  in  such  a  way  that  no  member 
;  was  able  to  continue  the  discharge  of  his  official 


FORM  No.  1289. 
Refusal  to  be  swom.00 

18  duly  called  as  a  witness  for  the  [plaintiff]  in 
titled  action  [or,  proceeding],  and  was  duly  ordered 
[or,  by  the  undersigned]  to  be  sworn  as  a  witness, 
)n  and  now  in  the  immediate  view  and  presence  of 
)  refused  and  still  refuses  to  be  sworn  as  a  witness. 

FORM  No.  1240. 

Refusing  to  answer  a  question. 

jaid  [name]  having  been  duly  sworn  as  a  witness, 
been  examined  by  counsel  for  said  [plaintiff]  ^  and 
ified  among  other  things  that  [state  pertinent 
matters,  if  any'jy  and  having  been  then  asked  by  said 
following  question:  [quote]  ;  and  the  said  [witness] 
led  and  refused  to  answer  said  question,  after  having 
I  so  to  do  by  the  court; 

er  questions,  if  any,  which  were  propounded,  and 
w  declined  to  answer.]^ 


contempts  are  those 
the  statute,  and  none 

ew  reL  Munaell  v.  Oyer 

^.  Y.  245. 

lea,  14  Cox  Grim.  Gas. 
Holman  v.  State,  105 

Bt.  Rep.  761. 

i  ew  rel.  McDonald  v. 
Y.   463;    Reynolds  v, 

i,  399. 


61  See  People  esD  rel,  Jones  v.  Da- 
vidson, 35  Hun,  471;  People  ew  rel. 
Hackley  v,  Kelly,  24  N.  Y.  74,  24 
How.  Pr.  369;  People  ew  rel.  Phelps 
V.  Fancher,  4  Supm.  Ct.  (T.  &  C.) 
467;  Lathrop  v,  Oapp,  40  N.  Y.  328. 

For  form  of  commitment  of  at- 
torney for  refusing  to  produce  docu- 
ments as  a  witness,  see  People  ew  reL 
Mitchell  V,  Sheriff,  7  Abb.  Pr.  96. 
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FORM  Ho.  1241. 
Commitmeiit  for  crimiiuU  contempt  in  the  inunodUto  Tiow  and  pi 

The  People  of  the  State  of  New  York  to  the  Sheriff 
County  of  ,  greeting:" 

Whereas,  on  the  day  of  ,  19     ,  in  an 

between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant  \_or,  a  pro 
for — briefly  indicaiing  nature]  j  then  pending  in  the  C4 
in  the  county  of  [recite  the  particular  circum 

of  contumacy^  as  in  previous  Forma,  1238-1240,  which  sfi 
were  committed  during  the  sitting  of  the  court  and  in  its 
diate  view  and  presence;] 

[If  an  order  was  made  continue:  And  whereas,  by  ai 
duly  made  and  entered  herein  on  the  day  of 

said  M.  N".  was  adjudged  guilty  of  a  criminal  contempt  of 
and  directed  to  be  punished  as  hereinafter  provided;] 

Now,  therefore,  we  command  you  that  you  take  the  I: 
the  said  M.  N.,  and  safely  keep  him  in  your  close  cust 
the  common  jail  of  the  county  of  [as  in  Form  1237,  from 
the  t  or  the  §],  and  you  are  to  return  this  writ  and  to  ma 
return  to  our  said  court  a  certificate,  under  your  hand, 
manner  in  which  you  shall  have  executed  the  same. 

Witness:  Hon.   [here  name  the  judge,  or  any  justice 
Supreme  Court,  if  the  cause  in  which  the  writ  is  issuec 
that  court,  adding']  ^  justice  of  our  said  court  [or  if  the  d 
in  the  New  York  City  Court,  name  any  judge  thereof,  c 
judge  of  our  said  court],  at  the  County  Court  House   [< 


City  Hall],  in 
19     . 


,  this   [date  of  issuing]   day  of 


[Seal,  if  any.] 


[Signature  of  clerk,  and  seal  o] 
at  left,  or  if  issued  by  a 
trate,  his  signature.] 
[If  issued  at  the  instance  of  an  attorney,  add  signatu 
office  address  of,] 

Attornev  for 


02  People  ex  rel.  Jones  r.  Davidson, 
35  Hun,  471 ;  Matter  of  Percy,  2  Daly, 
630.  N.  Y.  Code  Civ.  Pro.,  S  866, 
which  authorizes  commitment  by  a 
jud^,  on  affidavit  that  a  person  sub- 
poenaed refuses  to  answer  a  material 
question  before  an  arbitrator,  referee, 
lejorislative  committee,  etc..  is  uncon- 
stitutional. Matter  of  Grout,  105 
App.  Div.  98,  93  N.  Y.  Supp.  711, 
34  Civ.  Pro.   231. 

Review  on  appeal  must  be  by  cer- 
iiorari.    People  ex  rel.  v.  Forbes,  143 


N.  Y.  219;  Matter  of  Tei1 
84  App.  Div.  351,  82  N.  Y.  St 

^MaXter  of  Percy,  above 
N.  Y.  Code  Civ.  Pro.,  S  868. 

<M  A  general  statement  of  t 
bedience  is  insufficient  und< 
Civ.  Pro.,  8  11.  Roncoroni  i 
92  App.  Div.  366,  86  N.  Y 
1113;  People  ew  reL  v.  Mai 
App.  Div.  278,  83  N.  Y.  Supp 
statement  that  an  attorney  " 
in  an  insolent  and  disorder) 
ner,"  not  enough). 
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INGS  FOR  CX)NTEMPT  BY  ORDER  TO  SHOW  CAUSE,  IN 
TU£  ACTION  OR  SPECIAL  PROC££DING.« 

FORM  No.  1242. 

tain  ord«r  to  ihow  cmuae  why  accvied  ihonld  not  be  pnnislied 
for  contempt. 

:ouri  and  cause.'] 

ing  duly  sworn,  says: 

le  is  the  [attorney  for]  the  plaintiff  in  the  above 
ihertvise  state  relation  to  the  caiise]. 

!  state  facts  constittUing  duty  as  thus,  for  instance, 
macy  occurred  in  the  course  of  the  cause.]  That 
day  of  ,  19     ,  at  o'clock  m.,  de- 

ded  as  such  [attorney  for  said  plaintiff]  herein,  at 
rs]  of  [Mr.  Justice  J.  K.],  in  the  of  , 

presence  of  said  justice,  to  examine  the  defendant 
[,  before  trial,  pursuant  to  the  order  hereto  annexed. 

he  contumacy  was  the  disobedience  of  a  judgment  or 
(or  annex  and  refer  to)  proof  of  personal  service 
\h  a  certified  copy  of  the  order  or  judgment  disre- 
Vol.  I,  p.  410,  and  pp.  982,  983.] 


contempt  consists  in 
the  order  of  a  court, 
mce  between  civil  and 
ipts  appears  to  be  that 
t  be  founded  on  a  wil- 
i,  while  a  disobedience 
ght  of  a  party  is  im- 
ited  results  in  a  civil 
re  is  but  slight  differ- 
icedure  to  punish,  un- 
lal  contempt  was  corn- 
immediate   view   and 
covered    in    preceding 
mrt  may  punish  for  a 
although  the  applica- 
to  punish  for  a  crfm- 
People  ew  rel.  r.  Rice, 
aff'g  80  Hun,  437. 
copy  of  the  judgment 
have  been  personally 
nan   v.    Ryckman,    32 
bsfield  Bank  v.  Tailer, 
661,  23  Civ.  Pro.  48; 
.  Feenaughty,  51  Misc. 


Generally  personal  and  formal  ser- 
vice of  the  order  is  essential  to  pun- 
ishment for  contempt.  See  Am. 
Mortg.  Co.  r.  Sire,  103  App.  Div.  396, 
92  N.  Y.  Supp.  1082;  Flor  v.  Flor,  73 
App.  Div.  262,  76  N.  Y.  Supp.  813. 
Various  exceptions  exist,  however. 
For  instance,  disobedience  of  an  in- 
junction order,  where  knowledge  of  it 
is  enough.  People  eso  rel,  Stearns  v. 
Aiarr,  181  N.  Y.  463.  And  even 
though  no  formal  order  had  been  en- 
tered, but  the  court  had  decided  to 
enjoin  the  act.  People  r.  Rice,  144 
N.  Y.  249.  An  order  for  examination 
before  trial,  vacated  by  tlie  Special 
Term  but  re-instated  upon  appeal, 
need  not  be  again  personally  served. 
Roch.  Lamp  Co.  r.  Brigham,  1  App. 
Div.  491,  37  N.  Y.  Supp.  402. 

87  It  will  not  be  presumed  that  an 
order  in  supplementary  proceedings 
contained  an  injunction  order. 
Holmes  v,  Regan,  68  App.  Div.  318, 
74  N.  Y.  Supp.   10. 
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IV.  lAllege  the  disobedience  specifically.']^ 

V.  [//  adjxidicaiion  of  actual  loss  or  injury  is  desire 
facts  which  establish  it.]^ 

VI.  That  no  previous  application  for  an  order  to  she 
why  said  M.  N.  should  not  be  punished  for  contempt  1 
made  herein  [except,  etc.,  see  p.  1172.] 

[Jurat]  ISigna 

ISuhmit  proof  of  costs  and  expenses  before  entering  fin 

herein.y^ 

[Some    recent    adjudications    on    civil    contempt    at 

below. y^ 


«8I£  the  contempt  is  the  non-pay- 
ment of  a  sum  of  money,  a  personal 
demand  for  the  payment  must  be 
shown.  Gen.  Elec.  Co.  r.  Sire,  88 
App.  Div.  498,  85  N.  Y.  Supp.  141; 
Goldie  V.  Gtoldie,  77  App.  Div.  12, 
79  N.  Y.  Supp.  268,  12  Anno.  Gas. 
175;  Delanoy  v,  Delanoy,  19  App. 
Div.  295,  46  N.  Y.  Supp.  206;  Flor 
V,  Flor,  73  App.  Div.  262.  And  must 
be  made  by  one  bearing  written  au- 
thority to  receive  payment,  if  not 
made  by  principal.  Demand  may  not 
be  necessary  under  an  order  directing 
payment  within  a  specified  number  of 
days,  by  an  attorney  or  other  official. 
See  People  ea  rtl.  v,  Feenaughty,  51 
Misc.  468. 

If  in  supplementary  proceedings 
the  creditor  claims  that  the  judgment- 
debtor  should  be  punished  for  con- 
duct upon  the  examination,  he  must 
show  disobedience  of  an  oral  direc- 
tion given  by  judge  or  referee.  Code 
Civ.  Pro.,  S  2457;  East  River  Bank 
V,  De  Lacy,  37  Misc.  765,  76  N.  Y. 
Supp.  927. 

08  The  facts  which  legally  establish 
the  damage.  Moffatt  v,  Herman,  116 
N.  Y.  131;  Burnham  t?.  Denike,  53 
App.  Div.  407,  65  N.  Y.  Supp.  1028. 

If  a  previous  order  has  adjudged 
that  a  receiver  has  a  fund  in  his 
hands,  his  failure  to  pay  it  over  suffi- 
ciently shows  the  actual  loss.  People 
ex  rel,  v,  Anthony,  7  App.  Div.  132, 
40  N.  Y.  Supp.  279,  151  N.  Y.  620. 

If  the  transfer  of  property  show 
that  it  was  of  value,  and  applicable. 
Wolf  V.  Buttner,  6  Misc.  119,  26  N.  Y. 


Supp.  52;  Robertson  v.  Hay 
7,  33  N.  Y.  Supp.  31;  Beard 
47   Hun,   158. 

70  Or  an  award  is  erronec 
pie  ex  rel.  v,  Anthony,  7  j 
132,  40  N.  Y.  Supp.  279; 
N.  Y.  620. 

71 A  surety  on  an  under 
replevin,  under  which  prop 
by  the  sheriff  to  satisfy 
judgment  has  been  taken  anc 
from  the  jurisdiction,  has  b 
obstructed  the  administratic 
tice  and  impaired  and  def< 
rights  of  the  judgment  cred 
it  appearing  that  the  affida 
by  the  surety  as  to  his  pro( 
wilfully  false,  he  is  guilty  < 
tempt,  and  is  properly  f 
amount  of  the  judgment,*as, 
erty  held  by  the  sheriff  be 
cient  to  pay  the  judgment,  ] 
actual  loss  was  presumptive!; 
amount.  Matter  of  Goslin, 
Div.  407,  88  N.  Y.  Supp.  6 
180  N.  Y.  505.  The  fact  of 
ty's  insolvency  at  the  time 
his  perjury,  must  be  esl 
Johnson  v.  Austin,  76  App. 
78  N.  Y.  Supp.  501.  A 
against  the  surety  on  the  un< 
establishes  a  correct  basis 
mine  the  loss.  Buffalo,  etc 
Medina,  etc.,  Co.,  68  App.  '. 
74  N.  Y.  Supp.  486. 

It  is  not  a  prerequisite  U 
ment  for  contempt,  that  th< 
party  shall  have  exhausted 
remedies  for  making  good 
ages.    Matter  of  Goslin,  aup 
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FORM  No.  1M3. 
appUcatian  to  pmiiah  recaldtraiit  witness,  under  commisaion 
issued  from  another  stAte.72 

a  special  proceeding.] 


'  I 


eing  duly  sworn,   says:    [^state  connection  with  the 
that  he  is  an  attorney  at  law  and  is  representing 
itifF  in  a  certain  action  against  Y.  Z.,  pending  in  the 
3urt   of  county,   in   the    State   of  , 

pose  of  taking  the  deposition  of  one  M.  !N^.  under  a 
mission  issued  in  said  action  to  O.  P.,  of  , 

I  deposition  within  the  State  of  New  York. 

annexed  hereto  is  a  certified  copy  of  an  order  duly 
ntered  in  this  court  \^or,  duly  granted  by  Hon.  J.  K., 
justices  of  this  court]  on  the  day  of  , 

ting  said  M.  N.  to  appear  before  said  O.  P.,  as  such 
3r  on  the  day  of  ,  19     ,  there  to  Instate 

n  of  the  order,  as]  answer  the  questions  propounded 

t  said  order  was  duly  personally  served  upon  said 
tin  this  county,  as  appears  by  the  annexed  affidavit  of 
thereof. 

te  failure  or  refusal  to  comply  with  the  order.] 

no  previous  application  for  the  order  to  show  cause 
has  been  made. 


certified  copy  of  order,  and  affidavit  of  service.] 
)  show  cause,  as  in  Form  1244.] 


is  guilty  of  a  contempt, 
7  puts  in  an  undertak- 
by  infant  surety.  Hall 
App.  Div.  490,  89  N.  Y. 

r  at  judicial  sale,  who 
mplete  without  offering 
xplanation,  may  be  pun- 
atempt,  although  it  is 
with  the  court  on  the 
"ect  a  resale,  and  there- 
ire  to  pay  any  deficiency 
to  punish  him  accord- 
s  inability  to  pay  is  no 
Rowley  v.  Feldman,  84 


App.  Div.  400,  82  N.  Y.  Supp.  679, 
13  Anno.  Cas.  173;  Burton  v,  Linn, 
21  App.  Div.  609,  47  N.  Y.  Supp.  835. 

An  ewecutor  or  administrator  can- 
not be  punished  for  contempt  in  fail- 
ing to  pay  the  costs  allowed  against 
him  personally.  Matter  of  Banning. 
108  App.  Div.  12,  95  N.  Y.  Supp.  467. 
It  is  well  settled  that  he  may  be  so 
punished  for  failure  to  pay  over 
estate  funds.  Matter  of  Holmes,  79 
App.  Div.  267,  79  N.  Y.  Supp.  687. 

72  Proceedings  for  the  punishment 
of  a  person  who  refuses  to  testify 
under  a  commission  issuing  from  a 
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FORM  Ho.  1M4. 
Ordtr  by  courty  Judge  or  reforee»  retnnuible  before  himeelf  or  before  I 
thmt  accQied  ibow  ceuee  why  be  tbould  not  be  pimiahed  for  contt 

IName  of]  Court  [or  if  court  order'].  At  a  Special  Ten 

08  in  Form  820,  p. 
[Title  of  the  cause  or  proceeding  in  which  the  misconc 
curred.] 

On  reading  [if  made  by  the  court,  add,  and  filing]  the  s 
affidavit  of  [and  in  same  way  specify  other  pa\ 

(^^yj  —  ond  may  properly  add:  whereby  it  is  made  to 
that  —  specify  the  act  constituting  the  contempt,  as, — 
with  knowledge  of  the  injunction  order  herein  did  —  etc. 
[name]  show  cause  at  a  Special  Term  of  this  court^*  to 
at  the  City  Hall  [or.  County  Court  House  —  or,  if  by  i 
or  judge,  may  be  before  me  at  ],  in  the  city  of 

on  the  day  of  ,  19       [allowing  at  least  eigi 

unless  the  affidavits  show  reason  for  short  notice],  at 


o'clock  in  the 


noon,  or  as  soon  thereafter  as  coun 


be  heard,  why"*^  he  should  not  be  punished  as  for  a  center 
his  alleged   misconduct  in  failing  to  obey  the   [order] 


court  dated  the 


day  of 


19     ,   [or,  the  sul 


foreign  court,  are  taken  under  Code 
Civ.  Pro.,  S  915,  and  Gen.  Rules  of 
Practice  No.  17,  as  both  amended  in 
1899. 

Proceedings  relative  to  issuance  of 
subpcena,  and  subsequent  determina- 
tion of  court  that  witness  must  at- 
tend, answer,  etc.,  see  Forms  and 
notes  under  Comfelliivo  Attendance 
or  Witness,  Chap.  Xni,  Art.  X, 
po8t, 

73  Under  the  New  York  statute  an 
order  to  show  cause  is  required,  in- 
stead of  notice  of  motion;  f  2269; 
Dunlop  V.  Mulry,  40  Misc.  131,  81 
N.  Y.  Supp.  260;  but  the  objection 
that  a  notice  of  motion  was  used 
cannot  be  taken  on  appeal  if  not  taken 
below.  Maij^ille  r.  Leonard,  102  App. 
Div.  367,  92  N.  Y.  Supp.  656,  aflf'd, 
181  N.  Y.  558:  Matter  of  Nichols,  54 
N.  Y.  62;  Wilson  r.  Grei^,  12  Wkly. 
Dijr.  73.  Compare  Sandford  r.  Sand- 
ford,  40  Hun,  540. 

The  order  must  issue  from  the 
court  in  which  the  action  or  special 

Sroceedin^  is  pending.    See  Matter  of 
lackus,  91  App.  Div.  266,  86  N.  Y. 


Supp.  638,  aflTd  on  opinion  be 
N.  Y.  671. 

A  referee  can  make  such  a 
if  he  was  appointed  by  th( 
and  the  offense  was  committ 
the  trial  of  an  issue  referred 
or  consists  of  a  witness*s  nov 
ance  or  refusal  to  be  sworn  oi 
tify  before  him.  N.  Y.  Cc 
Pro.,  §  2272.  This  section  ap 
a  referee  appointed  to  take  an< 
testimony  with  his  opinion, 
r.  Miller,  9  Misc.  1,  29  N.  \ 
305. 

See  Form  1245  and  notes 
service  of  order. 

74  Must  be  made  returnabl 
term  of  court  at  which  a  a 
motion  may  be  heard.  Code  C 
8  2271. 

75  The  order  can  never  be  is 
the  alternative,  t.  e.,  why  the 
should  not  be  directed  to  do 
not  theretofore  ordered,  or  in 
thereof,  be  punished  for  co 
Bradbury  r.  Bliss,  20  App.  T 
48  N.  Y.  Supp.  912;  First  Na 
r.  Fitzpatrick,  80  Hun,  75,  3i 
Supp.  15. 
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5]   commanding  him   [briefly  specify']   as  alleged  in 
it,  and  why   [plaintiff]   should  not  have  such  other 
relief  as  may  be  just,  with  costs  of  this  motion. 
service  allowed.']     Service  of  this  order  on  the  above- 
*?".  on  or  Before  the  day  of  >  19     >  shall 

[Authentication  as  in  Form  818,  p.  1173.] 


FORM  No.  1245. 
Affidavit  of  service  of  order  to  show  caQse.76 

venue.] 

ing  duly  sworn,  says: 

be  is  [here  state  his  relation  to  the  parties  or  the 


on  the  day  of  ,  19     ,  at  No.  , 

reet,  in  the  of  ,  in  the  county  of 

leponent  personally  served  the  annexed  [affidavit  and 
w  cause]  upon  [name],  to  dejx)nent  known  to  be  the 
tioned  in  said  order,  by  delivering  to,  and  leaving 
d  in  person  a  true  copy  of  each  thereof. 

3nent  further  says  that,  at  the  time  of  making  said 
showed  to  said   [name]   the  annexed  original  order 


se,  dated  the 


day  of 


19     ,  and  the  sig- 


ons  are  not  uniform  on 
'hether  personal  service 
!  an  essential  prerequi- 
ower  of  the  court  to 
»  contempt.  Of  course 
n  its  discretion,  decline 
il  personal  service  has 
(if  not  shown  impossi- 
and  some  of  the  cases 
we  doubtless  not  been 
denial  of  power. 
Lai  service  is  essential, 
ks  V.  Coe,  111  A  pp.  Div. 
,  Supp.  704;  Keller  v, 
pp.  Div.  325,  91  N.  Y. 
>ldie  r.  Goldie,  77  App. 
Y.  Supp.  26S,  12  Anno. 

I  of  the  order  upon  the 
cord  is  sufficient.  Led- 
r,  47  Misc.  471;  Roch- 
b.  r.  Brigham,  1  App. 


Div.  491,  37  N.  Y.  Supp.  402;  Zim- 
merman V.  Zimmerman,  14  N.  Y. 
Supp.  444,  26  Abb.  N.  C.  366. 

After  personal  service  of  order  to 
show  cause,  other  orders  may  be 
served  upon  his  attorney.  Rochester 
Lamp  Co.  r.  Brigham,  1  App.  Div. 
490,  37  N.  Y.  Supp.  402. 

Objection  as  to  service  is  waived 
if  the  attorney  appears  for  the  ac- 
cused on  the  return  day  and  secures 
an  adjournment  of  the  proceeding. 
Hart  V,  Johnson,  43  Hun,  605.  Or, 
files  an  affidavit  and  opposes  the  ap- 
plication on  the  merits.  Isaacs  v, 
Calder,  42  App.  Div.  152,  59  N.  Y. 
Supp.  21.  And  the  question  is  not 
of  great  importance,  as,  if  personal 
service  of  the  order  is  impossible,  ap- 
plication should  be  made  for  a  war- 
rant of  attachment,  which  may  issue 
without    notice.      See    McCauley    r. 
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nature  of  Hon.  J.  K.  thereto  lor  if  a  court  order,  the  a 
certified  copy  of  said  order  to  show  cause.  ]^^ 

[Jurat];  [Signati 

FORM  No.  Ii346. 
Order  of  reference  to  tAke  proof.TS 

[After  proper  recitals:] 

Obdebed,   that    [name]    of  ,   be  and  he   is 

appointed  referee  to  hear  and  to  take  the  evidence  of  the 
to  this  proceeding  and  their  witnesses,  and  that  he  ma 
report  to  this  court  thereon  on  or  before  the  day  of 

19     . 

FORM  No.  1247. 

Order  convicting  of  civil  contempt,  fining  for  indemnity  of  injured  pa: 
committing  till  paid.79 

[Title  and  recitals^  according  to  the  case;  see  Fot*m  819  < 
p.  1174.] 

It  is  hereby  obdebed,®*  and  adjudged, 

I.  That  [name]  is  guilty  of  a  contempt  of  court®^  in 
willfully  disobeyed  the  [injunction-order  —  or,  the  order  recj 
him  to  appear  on  ,  19     ,  for  examination®]   mj 

this  action  on  the  day  of  ,  19     ,  in  that  [i 

violation  with  some  precision,  05]  he  paid  out  the  sum  of 
dollars  belonging  to  him  and  in  his  possession,  after  service 
him  of  said  order.®* 


Palmer,  40  Hun,  38,  9  Civ.  Pro.  Rep. 
390;  People  ew  rel.  Clark  r.  Grant, 
27  Wkly.  Dig.  289,  13  Civ.  Pro.  Rep. 
183. 

77  Or  may  serve  the  certified  copy. 
See  paragraph  5,  p.  381,  Vol.  I. 

78  A  reference  is  properly  directed, 
upon  the  same  principles  as  lead  to 
its  granting  upon  any  motion.  See 
Aldinger  t-.  Pugh,  57  Hun,  181,  10 
N.  Y.  Supp.  084,  19  Civ.  Pro.  91; 
afTd,  132  N.  Y.  403;  People  ex  rel. 
Stearns  r.  Marr,  88  App.  Div.  422, 
84  N.  Y.  Supp.  965;  aff'd,  181  N.  Y. 
463. 

79  See  Form  sustained  in  Matter  of 
Muller,  67  Hun,  34,  21  N.  Y.  Supp. 
678.  Interrogatories  are  not  neces- 
sary on  an  order  to  show  cause. 
f  2283;  People  r.  Court  of  Sessions, 
82  Hun,  242,  31  N.  Y.  Supp.  373. 


80  Not  necessary  to  recite 
jurisdictional  facts.     Matter  1 
ler,  67  Hun,  34,  21  N.  Y.  Su] 

81  The  order  is  irregular  if  it 
an  act,  or,  in  the  alternative, 
ment.    First  Nat.  Bank  r.  Fitr 
80  Hun,  75,  30  N.  Y.  Supp.  IS 

82  There  must  be  an  adjuc 
that  the  person  is  guilty  of  co 
Soc.  Co-op.  Pub.  Assn.  t?.  Ki 
App.  Div.  583,  64  N.  Y.  Suf 
And  the  acts  constituting  it  se 
Bergin  1?.  Deering,  70  Hun, 
N.  Y.  Supp.  35. 

83  Held  sufficiently  descrip 
the  misconduct.  N.  J.  Found] 
Co.  1?.  Siebert,  45  Misc.  357,  9( 
Supp.  468. 

84  Order  sustained  in  Fitzsi 
r.  Ryan,  64  App.  Div.  404,  7S 
Supp.  65. 
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aid  misconduct  of  said   \_name'\   was  calculated  to 
did  defeat,  impair,  impede  and  prejudice  the  rights 
^  of  the  [plaintiff]  herein,*  to  his  actual  loss  or 
le   sum   of  dollars®®    [indicating  how   in- 

le  the  costs  and  disbursements  of  this  proceeding 
the  sum  of  dollars.®^  § 

the  said  [^namel  for  said  misconduct  is  hereby  fined 
of  dollars,^  to  be  paid  to  the   [plaintiff], 

I  of  the  damages  so  sustained  by  him,^  and  said  costs 
together  with  ten  dollars  costs  by  this  motion. 

jaid  Iname]  be  committed  t  by  the  sheriff  of  any 

iver  he  may  be  foimd  to  the  county  jail  of  that 

there  detained  in  close  custody*^  until  he  pay  said 

ischarged  according  to  law®^  [and  that  upon  a  certi- 


udication  is  essential. 
,  Co.  r.  Tientjen,  73 
77  N.  Y.  Supp.  287; 
I,  73  App.  Div.  137, 
132 ;  Dailey  v.  Fenton, 
},  62  N.  Y.  Supp.  337, 

1  of  the  reason  for  in- 
shment  is  not  enough. 
Co.  r.  Kuhn,  51  App. 
Y.  Supp.  933.  Com- 
Langbein,  103  N.  Y. 

orm  for  order  where 
s  shown  or  presumed, 
'opcrly  paid  out  by 
f  with  thirty  dollars 
)llars  costs  of  motion, 
^.  Fitzsimmons  r. 
Div.   404,   72   N.   Y. 

must  be  based  on 
:ained  in  the  moving 
m  r.  Denfke,  63  App. 
k\  Supp.  1028;  Moffat 
!^.  Y.  131,  17  Civ.  Pro. 

be  proof  submitted  of 
he  costs  and  expenses, 
therefor  is  erroneous. 
Anthony,  7  App.  Div. 
Supp.  279;  aff'd,  151 
nlon  v,  Diempsey,  60 
>b.  N.  C.  114,  2  N.  Y. 
iv.  Pro.  393. 
in  contempt  for  not 
ena  in  supplementary 
ot  be  fined  the  amount 


of  the  judgment.  Matter  of  Depue, 
186  N.  Y.  64,  08.  (The  reasoning  of 
the  opinion  seems  equally  applicable 
to  the  judgment  debtor,  or  to  a  wit- 
ness in  an  action.  See  People  ex  rel. 
Duff  us  r.  Brown,  46  Hun,  320;  Matter 
of  Morris,  46  Hun,  167.) 

Nor  can  a  judgment  debtor  be  fined 
for  refusal  to  produce  books,  without 
proof  of  resulting  loss.  Friedman  r. 
Xpwman,  86  N.  Y.  Supp.  735. 

80  The  order  should,  for  protection 
of  the  party,  direct  as  to  the  applica- 
tion of  the  money. 

00  The  order  must  show  what  is  to 
be  done  or  paid  in  order  to  purge 
from  contempt.  Bergin  v.  Deering, 
70  Hun,  381,  24  N.  Y.  Supp.  35. 

01  For  direction  for  absolute  impris- 
onment, or  for  imprisonment  till  act 
is  performed,  see  Form  1252. 

02  A  warrant  of  commitment,  if  de- 
sired, may  be  adapted  from  Form 
1241  or  1271.  But  no  warrant  is 
necessary;  a  certified  copy  of  this 
order  is  enough.  Code  Civ.  Pro.. 
S  2283;  People  ex  rel,  v.  Grant,  60 
Hun,  243;  People  ex  rel.  v.  Fee- 
naughty,  61  Misc.  468. 

Other  clauses. —  And  that  his  com- 
plaint herein  be  stricken  out.  Devlin 
V.  Hinman,  161  N.  Y.  115;  Clark  v. 
Qark,  11  Civ.  Pro.  Rep.  7;  Diffenbach 
V.  Roch,  22  Wkly.  Dig.  282.  It  is 
doubtful  if  the  answer  could  be 
stricken  out  under  recent  United 
States  Court  decisions.     See  p.  1341. 

And   that  until  payment  all   pro- 
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fied  copy  of  this  order   said  —  name  —  be  committed 
further  process.]®* 

[Authentication  as  in  Form  818,  p.  1173,]^ 

FORM  No.  1248. 

Order  coBTicting  of  civil  contempt,  and  fining  for  puniahment,  and 

and  ezpenaes.oc^ 

[Paragraph  I  as  in  last  Form.l 

II.  [As  in  paragraph  II  to  the  *,  continuing .-^^  Tl 
[name"]  for  said  misconduct  is  hereby  fined  the  sum  of  [i 
$250]  dollars,®^  to  be  paid  to  the  [plaintiff]  ;^  and  also 
dollars  hereby  allowed,  and  to  be  paid  to  the  [plaintiff] 
attorney  as  the  costs  and  expenses®®  of  the  complainant 
amounting  together  to  dollars. 

III.  That  said  [name'\  be  committed  [continuing  as  i 
graph  IV  of  last  Form,  from  the  f]. 

FORM  No.  1249. 
Order  of  reference  to  ascertain  measure  of  fine  for  indemnity  of  c( 
[As  in  Form  1247,  to  the  §  at  the  end  of  II,  contii 

III.  That  it  be  referred  to  R.  F.,  of  ,  counsellor 

as  referee,  to  ascertain  and  report  the  actual  loss  or  inju 
duced  to  the  [plaintiffs]  by  the  said  misconduct,  and  a 
[plaintiff's]  costs  and  expenses  of  this  proceeding;  all  oth( 
tions  to  be  reserved  until  the  coming  in  and  confirmation 
report  of  the  said  referee. 

[Authentication  as  in  Form  818,  p.  1173.] 
[Report;  see  Refebence.] 


,JI 

1 

ceedings  on  his  part  in  the  above- 
entitled  action  are  hereby  stayed. 

This  is  proper  even  without  proof 
that  complainant  has  suffered  loss  by 
the  contempt.  Stubbs  v,  Ripley,  39 
Hun,  626. 

«3  Code  Civ.  Pro.  2283.  The  brack- 
eted clause  is  not  essential. 

04  May  be  court  or  judge's  order. 
Press  Pub.  Co.  r.  Assoc.  Press,  41 
App.  Div.  493,  58  N.  Y.  Supp.  708. 

M  See  King  v.  Flynn,  37  Hun,  329. 

96  The  court  must  still  adjudicate 
that  the  contempt  is  calculated  to  or 
does  defeat  or  impair  a  right  or 
remedy,  notwithstanding  it  assesses 
no  actual  loss  or  injury.  Holly  Mfg. 
Co.  r.  Venner,  74  Hun,  458,  26  N.  Y. 
Supp.  581;  aff'd,  143  N.  Y.  639. 


07  A  single  fine  of  $250,  im 
all  of  the  contemners,  is  the 
the  court's  power.  Soc.  Co- 
Co.  I?.  Kuhn,  164  N.  Y.  473. 

The  limit  of  $250,  and  a  h 
of  $50  costs  held  excessive  w 
disobedience  was  not  wilful, 
r.  Kitaoka,  36  Misc.   174,  7 
Supp.  164. 

MCode  Civ.  Pro.,  f  2284 
Foundry,  etc.,  Co.  v.  Siebert, 
357,  90  N.  Y.  Supp.  468. 

00  People  em  rel.  Garbutt  v. 
L.  R.  R.  Co.,  76  N.  Y.  294. 

1  The  costs  and  expenses  on 
tion  to  punish  for  oontem] 
Matter  of  Husted,  37  Misc. 
N.  Y.  Supp.  262. 
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FORM  No.  1250. 

Ofdtr  pimishiiig  for  criminml  contempt.2 

ie  for  paragraphs  of  Form  1247 :] 

Iname]  is  guilty  of  a  criminal  contempt  of  this 
has  willfully  disobeyed  said  [injunction  order,]  in 
lowledge  of  the  existence  of  said  injunction  order  and 
ereof  said  [name]  did  [^specify  the  disobedience]  ; 

said  [name]  be  imprisoned  for  the  period  of  [thirty] 
e  custody  in  the  county  jail  of  the  county  of  , 

be  and  is  hereby  fined  the  sum  of  dollars,  and 

efault  in  the  payment  of  the  said  fine  that  he  be  im- 
close  custody  in  said  jail  until  said  fine  is  fully  paid 
eriod  of  thirty  days  after  the  period  of  [thirty]  days 
oned  shall  have  expired; 

:  a  warrant  issue  to  carry  into  effect  the  provisions 


FORM  No.  1251. 
mvicting  of  contempt  in  giving  fictitious  iindertaking.8 

te  for  paragraph  I  of  Form  1247 :] 

jaid  H.  J.  A.  is  guilty  of  a  contempt  of  court  in 
fully  executed,  on  the  day  of  ,   19     , 

undertaking  in  the  sum  of  dollars  [describe 

in  replevin,  as:']  for  the  prosecution  of  an  action  in 
n  which  A.  B.  was  plaintiff  and  Y.  Z.  defendant, 
taking  further  provided  for  the  return  of  the  chattels 
rred  to  to  the  defendant  if  possession  thereof  is  ad- 
m,  or  the  action  abates  [etc.]  ;  and  that  said  H.  J.  A. 
a  contempt  of  court  in  having  willfully  and  falsely, 
day  of  »  19     >  sworn  in  an  affidavit  annexed 

jrtaking  that  he  was  worth  at  least  the  sum  specified 
ertaking,  to  wit,  dollars,  whereas  in  fact  said 

said  day  was  a  judgment  debtor  and  wholly  insolvent ; 
J  as  in  Form  1247.] 


srder  in  People  ew  rel. 
T,  181  N.  Y.  463. 
»rder  in  Matter  of  Gob- 

97 


lin,  95  App.  Div.  407,  88  N.  Y.  Supp. 
670,  ard,  180  N.  Y.  505. 
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FORM  No.  1252. 

Order  conyicting  of  contempt  for  refusal  to  perform  an  act  ttfll  i 

oifender  to  perform.^ 

I.  [As  in  paragraph  I  of  Form  1247.] 

II.  As  in  paragraph  II  to  the  *.] 

III.  That  said  [^name]  [is  hereby  fined  dollars 
he]  be  imprisoned  in  close  custody  in  the  common  ji 
county  of  ,  there  to  remain  imtil»he  [pays  said 
[here  state  the  act  which  he  was  required  to  do^  for 
if  it  be  to  answer  a  question]  has  answered  the  foUoi^ 
tion:  [set  forth  the  question  or  questions  in  full.Y 

[Or,  where  punishment  by  fine  alone  is  inflicted— 
erly  in  ca>se  of  neglect  to  appear  in  obedience  to  order  f 
nation  in  supplementary  proceedings:] 

II.  [As  in  Form  1247,  paragraph  II  complete.] 

III.  That  the  said  [name]  for  said  misconduct  is  hei 
the  sum  of  dollars,  being  the  actual  loss  an< 
suffered  by  said  [moving  party]  ^  together  with  [thir 
costs  of  said  supplementary  proceedings]  and  ten  doUai 
this  motion. 

IV.  That  said    [name]   be  committed  by  the  sheri 
county  of  to  the  common  jail  of  said  county,  t 
detained  in  close  custody  until  he  shall  pay  said  sum 
charged  according  to  law.'' 


4  Punishment  may  be  limited  to  fine 
only.  Hommel  v.  Buttling,  46  App. 
Div.  206,  61  N.  Y.  Supp.  811.  A  wit- 
ness refusing  to  answer  a  question  or 
produce  a  b^k  cannot  be  fined.  Press 
Pub.  Co.  V.  Assoc.  Press,  41  App.  Div. 
493,  58  N.  Y.  Supp.  708.  Contra, 
under  supplementary  proceedings. 
Holly  Mfg.  Co.  V.  Venner,  74  Hun, 
458,  26  N.  Y.  Supp.  581,  afTd,  143 
N.  Y.  639. 

8  Where  a  receiver  was  directed  to 
be  imprisoned  "until  be  pay"  the 
sum  mentioned,  it  was  held  to  be  an 


act  which  it  was  legally 
power  to  do,  although  he 
dered  the  fund,  and  that  1 
sufficiently  complied  with 
regarding  duration  of  th 
ment.  People  ew  rel,  v, 
App.  Div.  132,  40  N.  Y. 
aff'd,  161  N.  Y.  620. 

6  See  next  Form  for  or< 
ting  witness  for  refusal  tc 

7  He  may  properly  be  dj 
the  end  of  six  months. 
Buttling,  46  App.  Div.  2€ 
Supp.  811. 
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FORM  No.  1253. 
Dg  of  contempt  and  directing  punishment,  but  allowing  oppor- 
tunity to  pnrge.8 

te  if  a  criminal  contempt,  for  paragraph  III  of  pre- 

»•] 

t  said  [name]  as  a  punishment  for  said  contempt  be 
^reby  fined  the  sum  of  dollars. 

\  civil  contempt,  provide  as  in  the  paragraph  III  of 
^orm  applicable  to  supplementary  proceedings.'] 

;  said  [name"]  be  and  he  is  hereby  given  until  the 

,19     9  to  [state  act  to  be  done,  as]  to  pay  the 
said  fine  as  hereinbefore  imposed,  and  that  if  said 
8  not  pay  said  fine  on  or  before  said  day,  he  be  im- 
the  common  jail  of  county  until  he  shall 

le  or  be  discharged  according  to  law,  and  that  a  war- 
commitment  to  said  county  jail  issue  accordingly 
le  plaintiff  may  apply  ex  parte  to  a  justice  of  this 
proof  by  affidavit  of  tiie  non-payment  of  said  fine  for 
)f  commitment.] 

^EDINGS  BY  ATTACHMENT  (A  SPECIAL  PROCEEDING).© 

FORM  Na  1254. 
to  obtain  attachment  in  the  fint  instance  (general  Form). 
the  cause,  if  any  pending.] 

Form  1242,  taking  care  to  furnish  positive  proof  as 
vit  for  arrest.^^  If  reason  for  asking  attachment  in 
\e  is  not  obvious  on  the  papers,  may  state  as  thus:] 
sponent  asks  an  attachment  in  the  first  instance,  be- 
iff  has  good  reason  to  fear  that  if  defendant  is  served 
of  an  order  to  show  cause  he  will  immediately  leave 
^  and  thus  defeat  the  object  of  the  proceedings,  and 
also  led  to  this  belief  by  the  repeated  assertions  made 


[ch  an  opportunity  does 
validitv  of  the  order, 
unenthaf,  22  Misc.  704, 
>.  49;  PreM  Pub.  Co.  v. 
41  App.  Div.  493,  5S 
08. 

dure  cannot  be  followed 
itempt  is  the  non-pay- 
my.    An  order  to  show 


cause  is  essential  in  such  proceeding,, 
under  Code  Civ.  Pro.,  f  1773. 

10  Or,  at  least  give  excuse  for  affi- 
davit on  information  and  belief,  and 
state  sources  of  information.  Sar- 
geant  r.  Warren,  22  Wkly.  Diar.  473. 

This  Form  is  now  deemed  inappro- 

?riate  for  non-payment  of  alimony, 
'ake  an  order  to  show  cause.    Mat- 
ter of  Sims,  57  Hun,  433. 
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by  the  defendant  to  this  deponent  and  others,  that  he  - 
pay  any  money  to  the  receiver,  as  directed  in  the  annexe 
and  will  not  give  security  therefor. 

[If  the  accused  is  in  custody,  state  it,  N.  Y.  Code  C\ 
%  2278.] 

[State  as  to  previous  application;  see  p.  1172.] 

\Jurat.'\  [Signai 

FORM  No.  1255. 

Order  f«r  attachment  for  contempt.^ 

[Name  of]  Court  [or  if  a  court  order].  At  a  Special  Ter 

as  in  Form  820,  p 
[Title  of  cause.] 

On  reading  and  filing  the  affidavits  of  A.  B.  and  C.  D., 
the  day  of  ,   19     ,  and  the   [injunction 

therein  referred  to  and  annexed  thereto,  showing  that 
the    violation,    for   instance    thus]    the    members    of    tl 
mon  council  of  said  city  of  and  aldermen 

city,  to  wit  [names],  have  violated  the  said  injuncti^ 
which  was  granted  herein  on  the  day  of  If 

and  which  injunction  was  duly  served  on  the  person 
named ;  now,  on  motion  of  A.  T.,  attorney  for  plaintiff,  i 

Obdebed,  I.  That  an  attachment  as  for  a  contempt 
obedience  of  the  said  injunction-order  be  issued  against  sa 
for,  against  each  and  every  of  the  following-named  men 
the  common  council  of  the  city  of  Brooklyn,  and  aldei 
said  city,  to  wit  —  names],  directed  to  the  sheriff  of  the 
of  [or,  to  the  sheriff  of  any  county  where  the 

may  be  found*^]  returnable  at  a  Special  Term  of  this  « 
be  held  [or,  before  me^^]  at  the  court  house  in  the  city  oi 
on  the  day  of  ,   19     ,  at         o'clock  in  tl 

noon  of  that  day  [or,  forthwith^*]. 

II.  That  the  said  accused  be  held  to  bail  on  said  atti 
in  the  sum  of  dollars**  [each], 

[Authentication  as  in  Form  818,  p.  1173.] 


11  From  People  ew  rel,  Negus  v. 
Dwyer,  90  N.  Y.  402. 

12  N.  Y.  Code  Civ.  Pro.,  S  2269;  ap- 
plicable to  county  court,  S  347. 

13  N.  Y.  Code  Civ.  Pro.,  SS  2269- 
2272.  By  S  2271,  if  the  warrant  is 
returnable  before  the  eourt,  it  may 
be  issued  as  prescribed  by  any  judge 
authorized  to  grant  an  order  without 
notice,  in  an  action  pending  in  the 


court  (see  Volume  I,  pp.  9S- 
it  must  be  made  returnable  i 
of  the  court  at  which  a  cont 
tion  may  be  heard. 

HN.  Y.  Code  Civ.  Pro.,  S 
IB  This  clause,  though  usu 
essential.  N.  Y.  Code  Civ.  Pr 
which  makes  the  direction  d 
ary,  contemplates  that  it  be 
on  the  warrant. 


-   k§ 
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FORM  No.  1256. 
;  to  bring  in  the  accuaed  to  answer  to  a  charge  of  contempti^ 

>PLE  OF  THE  State  of  New  York,  to  the  sheriflf  of 
of  \_or,   of   any  county  where  the   accused 

3d  may  be  found]  :  " 

mand  you  to  attach  lname']y  *  so  that  you  have  hia 

e  our  [Supreme]    court  at  a    [Special]    Term 

be  held  [or,  before  me]  at  the  court  house  in  the  city 

,    [or  specify  placed   on  the  day  of  , 

o'clock  in  the  noon  of  that  day,   [or,  forth- 

to  answer  unto  us  as  well,  touching  the  contempt^* 

alleged  he  has  committed,  as  also  such  other  matters  as 

in  and  there  laid  to  his  charge,  and  further  to  perform 

such  order  as  our  said  court   [or,  the  undersigned] 

in  this  behalf. 

ave  you  then  there  this  writ,  and  make  and  return  a 
under  your  hand  of  the  manner  in  which  you  shall 
ted  the  same. 

;  [etc.,  as  in  Form  1240.  If  isstted  by  Referee  his 
oes  in  place  of  signature  of  cler1c\. 


form  No.  1257. 
Indorsement  of  foregoing  attachmentio 

y  order  of  the  court  [or,  of  the  undersigned].  Hold 
[  to  bail  in  the  sum  of  dollars  —  each.^ 

vre  by  name  and  official  title  of  judge  or  referee.^ 


5  sheriff's  power  to  break 
larvey  f?.  Harvey,  L.  R. 
645;  33  Wkly.  Rep.  76. 
led  by  a  referee  appoint- 
with  his  opinion,  and 
lavit  to  support,  when 
mimitted  in  his  view  and 
•ople  e*  rel.  v.  Miller,  9 
i.  Y.  Supp.  305. 
n^  both  to  a  particular 
to  the  sheriff  of  any 
!  accused  may  be  found, 
iate.  People  €9  rel.  v. 
on,  320. 


IS  The  warrant  need  not  recite  the 
contempt  charged,  or  any  of  the  pro- 
ceedings upon  which  it  rests.  People 
ex  rel  Pond  r.  Tamsen,  15  Misc.  364, 
37  N.  Y.  Supp.  407,  25  Civ.  Pro.  Rep. 
141. 

19  From  this,  even  though  signed 
only  by  the  clerk,  it  will  be  presumed 
that  an  order  was  entered  in  the 
minutes.    Park  r.  Park.  80  N.  Y.  156. 

20  To  be  indorsed  upon  the  war- 
rant.    Code  Civ.  Pro.,  |  2275. 
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FORM  No.  1258. 
Order  for  attachmoBt  for  contempt  in  ditregarding  order  to  rataiit 
inntion  before  trULsi 

ITitle  of  court  and  action.'} 

Whebeas,  it  satisfactorily  appears  to  me  [or,  to  this 
from  the  annexed  affidavit  of  A.  B.,  verified  on  the 

,   19     ,   that  upon  the  day  of 

in  an  action  now  pending  in  the  court  of 

the  county  of  ,  wherein  one  A.  B.  is  plaintiff  i 

Y.  Z.  is  defendant,  an  order  was  duly  made  by  Hon,  J. 
of  the  justices  of  the  said  court,  requiring  the   [defend 
attend  before  him  [or,  one  of  the  justices  of  this  cour 
Special  Term  [at  chambers],  to  be  held  at  the  court  hous 
city  of  ,  on  the  day  of  ,  19     ,  a 

o'clock  in  the  noon,  to  be  examined  [as  a  witness 

trial]. 

And  whereas  it  further  so  appears  that  said  order  was  d 
regularly  served  upon  the  said  defendant,  and  his  fee  as  a 
duly  paid  to  him;  and  said  order  was  duly  served  on 
tomey ;  ** 

And  whereas  the  said  defendant  Y.  Z.  has  not  appearec 
this  court,  or  one  of  the  justices  thereof  on  the  day  spec 
the  said  order,  to  be  sworn  and  examined  thereunder  [ 
adjournment  was  had,  recite  that  an  order  taking  defa 
made,  or  that  a  further  order  was  made,  personally  sertu 
served  upon  his  attorney  with  excuse  for  not  serving  pe\ 
—  and  disregarded'}. 

And  whereas,  it  has  been  made  to  appear  to  me  that 
fendant  is  guilty  of  contempt,  and  has  willfully  failed 
the  order  aforesaid,  and  has  failed  to  attend  in  obedience  1 
now,  on  motion  of  A.  T.,  attorney  for  [plaintiff] : 

Ordered,  that  a  warrant  of  attachment  issue  against  1 
Y.  Z.  to  the  sheriff  of  the  county  of  [or,  to  th^ 

of  any  county  wherein  said  Y.  Z.  may  be  found],  to  arr 
Y.  Z.,  and  him  safely  keep  and  have  him  before  [me,  or 
the  justices  of]  this  court,  at  a  Special  Term  thereof,  to 
at  the  court  house,  in  the  citr  of  ,  on  the 


19 


at 


o'clock  in  the         noon  of  that  d 


21  See  N.  Y.  Code  Civ.  Pro.,  US  853, 
874;  Dogjre  v.  State,  21  Nebr.  272; 
31  N.  W.  Rep.  929. 

22  Cowen  V.  FerguBon,  18  Abb.  N.  C. 
241. 


S8  See  Rocliester  Lamp  Co. 
ham,  1  App.  Diy.  491,  37  N. 
402;  contra,  McCaulay  r.  Pi 
Hun,  38. 
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0  answer  for  the  alleged  offense  and  disobedience  of 
foresaid,  and  to  be  further  dealt  with  according  to 

[Signature  and  title  of  jtuige.l 

FORM  No.  1259. 
0  attach  witness  for  aoa-attendanco  (common  Form).2« 

tiH  and  caiLse.] 

ing  duly  sworn,  says : 

e  is   [the  plaintiff  —  or,  the  petitioner  —  or  other- 
is  relation  to  if]  in  the  above-entitled  cause  [or,  pro- 


M.  "N.,  the  witness  named  in  the  annexed  subpoena 

jroof  of  service  thereof,  is  a  necessary  and  material 

the  said   [plaintiff]   herein,  without  the  benefit  of 

Lony,  the  said  [plaintiff]  cannot  safely  proceed  with 

jaid  cause,  as  depoAent  is  advised  by  Q.  R.,  the  said 

counsel  herein,  who  resides  at  No.  street, 

in  the  county  of  ,  N.  Y.,  after  fully  and 

r  to  him  what  the  deponent  expects  to  prove  by  said 

as  deponent  verily  believes. 

said  M.  N.  has  failed  and  neglected  to  attend  at  the 
Term  [or,  trial  term  —  or,  before  the  referee  —  or 
9  required  in  said  subpoena. 

ess  application  is  made  on  the  call  of  the  witnessli 
vious  application  has  been  made  for  an  attachment 
M.  K 

[Signature."] 
[Annex  svbpcena  and  proof  of  service.] 
\  Y.  Code  Civ.  Pro.,  §  2269,  an  order  to  show  cause 
lid  not  he  punished  for  contempt  may  be  taken,  or 
rd  to  bring  him  in  to  answer,  but  the  latter  is  usu/il.] 

FORM  No.  1260. 
Attachment  against  witness  for  not  attending. 

)rm  1256,  to  the  *,  continuing:]  and  forthwith  bring 
me  of  the  justices  of  our  court  at  a  Special 


rit  upon  application  to 
)n  sought  to  be  exam- 


ined under  a  commission  from  a  for- 
eign court,  see  Form  No.  1243,  supra. 
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Term  [or,  trial  term  —  or  otherwise  as  the  case  may  he 
City  Hall  [or.  County  Court  House]  in  the  city  of 
county  of  ,  to  answer  for  his  misconduct  in  not 

our  writ  of  subpoena  to  him  directed,  and  on  him  duly 
commanding  him  to  appear  before  the  said  [trial  term 
court],  at  the  place  aforesaid,  on  the  day  of 

and  give  evidence  on  the  part  of  the  [plaintiff]  in  a 
action  pending  between  A.  B.,  plaintiff,  and  Y.  Z.,  def 
and  have  you  then  there  this  writ. 


Witness  [conclude  as  in  Form  1241.] 
[Indorse  amount  of  hail  for  appearance 


see  Form  15 


FORM  No.  1261. 

Affidavit  to  attach  witneiiss  not  obeying  tnbpceiu  to  attend  before 

Jnry. 

[Title  of  cause."] 

[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [managing  clerk  in  the  office  of  the  a 
for]  the  in  this  action  [or  otherwise  show  his  reU 
the  case]. 

II.  That  [here  state  hriefly  the  nature  of  the  trial  hef 
sheriff,  for  instance:]  on  the  day  of  ,19 
execution,  then  or  theretofore  duly  issued  to  S.  H.,  the  sh 
the  county  of  ,  upon  a  judgment  in  this  action  1 
fore  duly  recovered  and  docketed  in  said  county,  in  favor 

,  and  against  said  ,  was  levied  by  said 

on  a  stock  of  dry  goods  in  the  store  No.  street, 

city   of  ,   then    and   theretofore  in   possession   c 

.  That  one  O.  P.,  having  interposed  a  claim  < 
to  [or,  a  claim  of  the  right  of  possession  of]  said  goods,  th 
sheriff  proceeded  to  impanel  a  jury  pursuant  to  law  to  1 
validity  of  said  claim. 

III.  That  M.  N.,  the  witness  named  in  the  annexed  si 
herein  and  proof  of  service  thereof,  is  a  necessary  and  m 
witness  for  the  herein,  without  the  benefit  of  wh< 
timony  said                 cannot  safely  proceed  to  such  trial. 


ponent  is  advised  by   [name],  the 


*8  counsel 


resides  at  No. 


street,  in  the  city  of 


herei] 
afte 


2«For  another  Form  for  ordinary   cases,  see  No.  1259. 
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stating  to  him  what  the  expects  to  prove  by 

88,  and  as  deponent  verily  believes.^^ 

it  said  [witness^  failed  and  neglected  to  attend  before 
or  the  under  sheriff  as  required  in  said  subpoena,  and 
I  has  not  been  in  attendance  at  the  place  therein  raen- 
d  that  the  said  trial  stands  adjourned  until  the 
,  19     . 

t  no  previous  application  for  an  attachment  has  been 
in. 

1  [Signature.'} 

[Annex  svhpcena  and  proof  of  service,'] 

N.  Y.  Code  Civ.  Pro.,  §  108,  subd.  2,  apply  to  a  judge 
art  in  which  the  action  is  brought,  or  to  the  county 


m 


FORM  No.  1262. 
n  for  attacluneat  to  bring  witness  before  sheriff's  jury. 

court  and  cause.] 

ling  and  filing  the  aflBdavit  of  A.  B.,  verified  the 

,19     ,  and  subpoena  and  proof  of  service  thereto 
md  it  appearing  therefrom  that  M.  N.  was  on  the 

,  19     ,  duly  subpoenaed  to  appear  and  attend  be- 
.,  the  sheriff  of  the  county  of  ,  at  ,  to 

led  and  to  testify  on  the  part  of  ,  on  the  trial 

i  of  [title]  before  said  sheriff,  and  that  the  said  M.  N. 
and  neglected  to  attend  before  said  sheriff,  or  the  under 
irsuant  to  such  writ  of  subpoena,  and  that  said  M.  N.  is 
ry  and  material  witness  in  behalf  of  said  on 

without  whose  testimony  the  said  cannot  safely 

►  said  trial:  Now,  on  motion  of  A.  T.,  for  the  , 

;d,  that  a  warrant  of  attachment  issue  against  the  said 
>mmanding  said  sheriff  to  apprehend  said  M.  N.  and 
before  said  sheriff,  or  the  under  sheriff,  forthwith  [or, 
day  of  ,  19     ],  at  ." 

[Signature  of  judge  and  initials  of  title.] 


l(^ 


lodification  of  oath  to 
e  the  affidavit  is  not  niade 
ty,  see  Form  No.  1031, 
bhia  volume. 


27  This  order  may  be  made  by  a 
judge  of  the  court  in  which  the  action 
is  broufi^ht,  or  by  the  county  judge. 
N.  Y.  Code  Civ.  Pro.,  §  108,  siibd.  2. 
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FORM  No.  1263. 
AtUchment  for  witneta  before  sheriff's  jury. 
[As  in  Form  1256  to  the  *,  continuing:']  and  forthwith 
the  day  of  >  19     >  and  thereafter  from  daj 

till  his  examination  is  completed]  bring  him  before  you 
sheriff  [or,  before  the  under  sheriff]  of  said  county,  at  [he 
place  as  in  the  subpoena]  y  to  be  examined,  testify  and  g 
dence  [here  state  object  substantially  as  in  subpoena]  ;  ai 
you  then  there  this  writ. 

Witness  [conclude  as  in  Form  1241.] 

[Indorsement  as  in  Form  1257,  bui  without  bail.'] 

FORM  No.  1264. 
Undertakiiig  of  bail  on  arrest  on  attachment  to  answer  for  coatc 

[Name  of]  Court 


The  People  on  the  relation  of  A.  B. 

against 

Y.  Z. 


Wheeeas,  the  above-named  Y.  Z.  has  been  arrested  u 
attachment  duly  issued  out  of  the  Court  of 

answer  a  charge  of  contempt,  wherein  A.  B.  is  complaina; 
the  said  Y.  Z.  is  now  in  the  custody  of  the  sheriff  of  the  cit 
county]  of  ,  thereunder: 

Now,  therefore,  we,  the  undersigned,  C.  D.  [stating  re 
and   vocation]^    and   E.    F.    [residence   and   vocation], 
jointly  and  severally  undertake,  pursuant  to  the  statute, 
with  the  People  of  the  State  of  New  York,  that  the  said 
will  appear  on  the  day  of  ,  19     ,  at 

in  the  noon,  at  a  [Special]  Term  of  said  court  to  be  h 
chambers  —  or,  before  Hon.  J.  K.]  at  the  Court  House, 
city  of  ,  to  answer  the  matters  alleged  against  hi 

then  and  there  abide  the  direction  of  said  court  [or,  judgi 
referee]   thereupon. 

[Date.]  [Signaii 

[Acknowledgment  as  in  Form  822,  p.  1176.^] 


28  N.  Y.  Code  Civ.  Pro.,  §  2277. 
Formerly  a  bond  was  used.  See 
Volume  I,  p.  25. 

In  this  case  there  must  be  two  or 
more  sureties  (N.  Y.  Code  Civ.  Pro., 
$  2277),  unless  one  is  a  fidelity  or 
guaranty  company.    Volume  I,  p.  455. 


It  is  not  essential  that  the 
also  sign.  I  811;  Volume  I, 
456. 

2D  The    sureties    may   be   c 
before    him    if    the    sheriff 
N.  Y.  Code  Civ.  Pro.,  S  2277, 
tence. 
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FORM  No.  1265. 
court,  or  judge,  or  referee,  that  interrogatories  be  filed.8o 

Court  [or  if  a  court  orderly  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174]. 


of  the  State  of 

New 

the  relation  of  A. 

B. 

against 

Y.  Z. 

ig  and  filing  the  affidavit  of  ,  verified  the 

)f  ,  19     ,  the  above-named  Y.  Z.  being  now 

in  court  to  answer  [or,  before  the  undersigned  to 
,  in  custody  of  the  sheriff  under]  the  attachment 
ppearing  by  attorney,  add:  and  appearing  by  Z.  T., 
],  and  denying  his  alleged  contempt;  and  after  hear- 
>f  counsel  for  the  relator,  and  Z.  T.,  of  counsel  for 
,  and  due  deliberation  thereon  being  had,  now,  on 
,  of  counsel  for  : 

1.  That  the  [relator]  within  [two]  days  file  with 
this  court  and  serve  upon  the  said  Y.  Z.  [or  if  he 
I  by  attorney,  upon  the  attorney  for  said  —  accused] 
es  to  be  administered  to  said  Y.  Z.,  touching  his  al- 
ipt. 

lid  Y.  Z.,  ^vithin  [two]  days  thereafter,  in  like  man- 
serve  on  the  relator's  attorney  answers  upon  oath  to 
?rrogatories. 

irther  ordered  that  said  Y.  Z.  attend  [without  fur- 
-or,  be  remanded  to  the  custody  of  the  sheriff  of 
f  ,  to  be  by  him  held  under  said  attachment 

•oduced]  before  this  court  [or,  before  me]  at  [etc., 
rrant]y  to  abide  the  judgment  and  determination  of 
regard  to  his  alleged  misconduct. 

Authentication  as  in  Form  818,  p.  1173.] 


Pro.,  §  2280. 

itories    are    necessary 

I  constituting  the  con- 


tempt are  denied.  People  ew  rel,  v. 
Axrthony.  7  App.  Div.  132,  40  N.  Y. 
Supp.  279,  ard,  151  N.  Y.  620. 
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FORM  No.  1266. 
Interrogatories  as  to  contempt.3i 

ITitle  08  in  last  Form  but  one.] 

Interrogatories  filed  herein  pursuant  to  an  order  of  tl 
for.  of  Hon.  J.  K.],  made  herein  the         day  of 
to  be  administered  to  the  defendant  Y.  Z.  above  named,  1 
a   contempt   alleged   against  him   for    [violating   an    in, 
granted  in  an  action  between  A.  B.  and  Y.  Z.]. 

First  interrogatory:  Were  you  [or,  have  you,  etc.,  and 

[Date.]  [Signature  and  office  address  of] 

Attorney  for  re 
FORM  No.  1267. 
Answers  to  interrogatories  as  to  contemptas 
[Title  as  in  Form  12G4.] 

Answers  of  the  above-named  Y.  Z.  to  the  interrogator 
herein  on  the  day  of  ,  19     ,  on  behalf  of* 

lator] . 

To  the  first  interrogatory  he  says  No  [and  so  on]. 

To  the  interrogatory:    The  said  Y.  Z.  is  advisee 

counsel  that  such  interrogatory  is  not  pertinent  to  the  ms 
controversy  in  this  proceeding,  and  he  declines  to  ans 
same  unless  the  court  shall  further  instruct  him  to  do  so 

[Date.]  [Signai 

FORM  No.  1268. 
Verification  of  answers  to  interrogatories. 

[Venue.] 

Y.  Z.  above  named  being  duly  sworn,  says  that  the  f( 

answers  are  true. 

[Jurat.]  ,  [Signni 

FORM  No.  1260. 

Order  of  reference  as  to  contempt.ss 

[As  in  Form  1247,  to  the  *,  inserting  in  the  recital:  i 
atories  having  been  filed  and  answered  —  or,  havin 
waived  —  according  to  the  case;  and  contin/uing  as  thiu 

Ordered,  that  it  be  and  hereby  is  referred  to  R.  F.,  \ 
,  counsellor  at  law,  to  take  and  report  such  evic 


31  The  remedy  for  an  objectionable 
interrogatory  is  to  move  to  strike  it 
out|  or  to  object  to  it  in  the  answer. 
See  next  Form. 

82  Either  party  may  subpoena  wit- 
nesses, or  produce  affidavits,  for  the 


purpose  of  contradicting  or 
rating  any  answer.  Code  ( 
fi  2280;  People  ew  rel.  v.  1 
App.  Div.  303,  86  N.  Y.  Su 
33  See  notes  to  Form  No. 
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^red  by  either  party  as  to  the  ability  of  the  defendant 
urity  for  the  payment  of  alimony  in  this  case,  and 
achment  stand  over  until  the  coming  in  of  the  referee's 

that  the  defendant  be  remanded  \_etc.,  as  in  Fonn 
iT  his  bail  bond,  until  the  determination  of  these  pro- 
lid  bail  bond  to  remain  in  full  force  till  such  time. 
$:  to  examine  the  said  defendant,  on  oath,  upon  the 
3gatories;  and  to  take  such  further  proofs  as  either 
produce  before  him,  in  relation  to  the  misconduct  al- 
that  he  report  such  answers  and  proofs  to  this  court; 
aid  defendant  attend  before  the  said  referee,  in  the 
said  sheriff;  and  that  the  said  sheriff  detain  the  said 
in  his  custody  until  the  further  order  of  the  court.] 
r,  where  interrogatories  are  waived^  to  hear  the  parties, 
ort  to  the  court  upon  the  question  of  the  alleged  vio- 
he  said  injunction,  and  the  damages  resulting  there- 
that  he  report  the  evidence  and  his  opinion  thereon 
tion  for  presence  of  accused;  see  ahove], 

[Authentication  as  in  Form  818,  p.  1173.] 

FORM  No.  1270. 
ing  of  contempt  (after  attachment),  and  directing  commitment.?^ 

in  Form  1265.] 

proceedings  as  thtis.'l  A  warrant  of  attachment  having 

duly  issued  out  of  this  court  against  the  defendant 

alleged  contempt  in  disobeying  the  injunction-order 
mandate  of  the  court,  contained  in  the  judgment] 
,19  ,  in  an  action  between  A.  B.,  plaintiff, 
>  defendant,  requiring  said  Y.  Z.  [indicate  the  act  as 
ive  security  for  the  payment  of  the  allowance  therein 
said  A.  B.],  which  warrant  was  directed  to  the  sheriff 
inty  of  ,  and  returnable  on  the  day  of 

19  ,  and  the  said  sheriff  having  returned  that  he  had 
le  body  of  the  said  Y.  Z.  and  let  him  to  bail  in  the  sum 
ollars,  as  directed  by  the  indorsement  of  said  warrant 
rt  [or,  judge  —  or,  referee],  and  the  said  Y.  Z.  having 
personally  before  the   [court]    on  said  day  of 

iccompanied  by  Z.  T.,  appearing  as  his  attorney  herein, 
ogatories  having  been  filed  specifying  the  facts  and 
Lces  alleged  against  said  Y.  Z.,  and  a  copy  of  the  same 
?n  served  on  him,  and  he  having  answered  them  on 
the  parties  having  respectively  adduced  [or,  had  due 
y  to  adduce]  such  further  proofs  as  they  mi^ht  desire, 
r.  Z.  having  also  made  and  presented  his  affidavit  for 

w  For   another   Form   see    1    Diier,  571,  note. 


<l 
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the  purpose  of  purging  himself  of  contempt  [or,  and  al 
been  examined  thereon,  in  open  court  —  or,  before  tl 
signed] ;  and  it  having  been  referred  to  R  F.,  Esq.,  tc 
scope  of  reference,  if  any]^  and  testimony  having  been 
fore  said  referee  on  the  part  of  both  parties,  and  th 
having  duly  made  and  filed  his  report,^  and  the  said  h 
the  contempt  proceedings,  under  the  attachment,  hav 
brought  on  before  this  court  [or,  the  undersigned]  on  tl 
ing  papers  [specify  them  distinctly  so  as  to  preclude  i 
in  case  of  appeal]  j  and  after  hearing  A.  T.,  of  counse 
relator,  and  Z.  T.,  of  counsel  for  said  Y.  Z.,  and  due  del 
having  been  had;  now,  on  motion  of  A.  T.,  attorney 
relator, 

It  is  hereby  ordered,  adjudged  [etc.,  as  in  Form 
1248,  except  that  the  order  should  provide  at  the  end;] 
a  warrant  of  commitment  issue  accordingly.'* 

FORM  No.  1271. 
Warrant  of  commitment  for  contempt. 
The  People  of  the  State  of  New  York,  to  the  sher 
county  of  ,  greeting: 

Whereas,  on  the         day  of  ,  19     ,  by  an  ore 

by  the  [undersigned  in  the]  Court  of  ,  at 

term  thereof  held  at  the  court  house  [or,  at  the  offic 
undersigned  at  ]  in  ,  on  the  day  of 

19  ,  in  a  proceeding  in  said  court  in  the  name  of  the  I 
the  relation  of  A.  B.  against  Y.  Z.,  it  was  adjudged  th 
was  guilty  of  a  contempt  in  [recite  circumstances  suffic 
sustain  the  warrant  as  for  a  contempt  ^^  specially  and 
charged  in  the  commitment/'  see  Form  1241],  and  it  w 
upon  ordered  that  the  said  Y.  Z.  be  committed  to  the 
jail  of  said  county,  there  to  remain  charged  with  the  i 
contempt  [state  requirement  of  order]  ;  and  that  a  warri 
to  carry  the  said  order  into  effect; 

Now,  THEREFORE,  WO  commaud  you,  that  you  take  i 
of  the  said  Y.  Z.  and  him  safely  and  closely  keep  in  3 
tody,  in  the  common  jail  of  the  county  of  ,  \ 

ahove],  or  until  the  said  Y.  Z.  shall  be  discharged  accc 
law.  And  you  are  to  return  this  writ,  and  to  make  and  i 
our  said  court  a  certificate,  under  your  hand,  of  the  m 
which  you  shall  have  executed  the  same. 

Witness  [etc.,  as  in  Form  1241]. 


85  Exceptions    not    necessary,    this 
being   a   special   proceeding   and   tlie 


reference  not  to  hear  and 
Matter  of  Steinert,  24  Hun, 
«6Code  Civ.  Pro.,  I  2281. 
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BDIN6S  SUMMARILY  TAKEN  AGAINST  ATTORNEYS  37  AND 
OTHER  OFFICERS  OF  THE  COURT. 

FORM  No.  1272. 

tow  cause  why  attorney  should  not  pay  over  to  his  client  or  be 
punished  for  contempt.88 

At  a  Special  Term  [^etc,  as  in 
Form  820,  p.  1174.] 


latter  of  the  Application 
B.,^    for    an    Order    Di- 
A.   T.,   an  Attorney,  to 
rer  Certain  Moneys.*^ 


ding  and  filing  the  petition**   [or,  affidavit]  of  A.  B., 
le         day  of  ,  19     ,  and  [specify  other  papers. 


lurt  has  general  control 
;ome7,  and  the  directions 
I  and  punishment  it  may 
not  dependent  upon  the 
utter  of  H.,  87  N.  Y.  621; 
.  Clocke,  18  App.  Div.  363, 
ipp.  87.  The  conventional 
attorney  and  client  must 
^  See  Matter  of  Red- 
1pp.  Div.  454,  60  N.  Y. 
8  Anno.  Cas.  309;  Matter 
w,  167  N.  Y.  314.  It  is 
eiry,  however,  that  the 
he  hands  of  the  attorney 
been  collected  through  an 
proceeding;    it   is  enough 


ignee  of  the  claim  against 
r  cannot  have  this  remedy, 
tfayor,  58  Hun,  440,  12 
I.  790.  Contra,  where  as- 
as  made  pending  the  ac- 
espie  r.  Mulholland,  12 
\  N.  Y.  Supp.  33. 
t  may,  after  hearing  the 
!er  that  the  attorney  pay 
a  8T>ecitied  time,  or  that  a 
commit  him  for  contempt 
This  is  directed  to  be 
after  notice,  usually  short 
wo  days. 

ecision  of  the  motion  be 
reference  or  otherwise,  the 
nrder  the  attorney  to  pay 
into  court  meanwhile, 
xceptions  to  report,  see 
9ra. 

itle    is   according   to   the 
id  is  proper. 


that  it  came  through  his  professional 
employment.  People  eof  rel.  White  t*. 
Feenaughty,  51  Misc.  468,  and  cases 
cited. 

After  an  order  has  been  made  di- 
recting the  attorney  to  pay  the 
money,  upon  his  failure  so  to  do  and 
his  not  showing  that  he  has  not  got 
the  money  in  his  possession,  an  order 
adjudging  him  in  contempt  for  his 
disobedience  and  committing  him  to 
close  custody  should  be  made.  Mat- 
ter of  McBride,  6  App.  Div.  376,  39 
N.  Y.  Supp.  679. 

88  Sustained,  as  between  attorney 
and  client,  by  Wilmerdings  v.  Fowler, 


Even  if  the  grievance  arises  in  a 

Sending  action,  the  client  may  move 
y  another  attorney,  and  is  not  con- 
fined to  the  places  for  moving  that  he 
would  be  in  a  motion  in  the  action. 

But  the  application  cannot  be  made 
in  an  action  which  the  client  has 
brought  against  the  attorney.  Gran- 
gier  V,  Hughes,  66  N.  Y.  Super.  Ct. 
346,  3  N.  Y.  Supp.  828. 

If  the  client  has  sued  the  attorney 
and  recovered  judgment,  he  may, 
nevertheless,  have  a  summary  order 
on  proof  that  his  judgment  is  not 
collected  or  collectible.  Gabriel  v. 
Schillinger,  etc.,  Co.,  24  Misc.  313,  52 
N.  Y.  Supp.  1127.  The  contrary  is 
maintained  in  many  decisions  in  other 
btates. 

41  See  Volume  I,  p.  306,  etc.  The 
court  will  not  act  upon  a  petition 
made  by  a  so-called  "  attorney  for  pe- 
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if  any]  let  A.  T.,  an  attorney  at  law,  show  cause  be 
court  at  a  Special  Term  thereof  to  be  held  at  the  coui 
house  [or,  the  City  Hall]  in  ,  on  the  day  of 

19     ,  at  o'clock  in  the  noon,  or  as  soon  ther 

counsel  can  be  heard,  why  he  should  not  be  directed  to  p 
above-named  A.  B.  the  sum  of  dollars  [with  intei 

the  day  of  ,  19     ,  less  his  legal  fees],  c 

fault  of  such  payment,  be  punished  for  contempt;  and  ^ 
other  or  further  relief  should  not  be  granted  as  may  be 

[And  in  the  meantime  and  until  the  order  of  the  coui 
said  A.  T.  is  hereby  stayed  from  further  acting  as  the 
of  said  A.  B.  in  the  action  of  A.  B.  against  Y.  Z.,  excep 
is  directed  to  give  said  A.  B.,  or  ,  his  attome; 

motion,  notice  of  any  proceedings  taken  in  said  action  t 
to  his  knowledge  or  of  which  he  is  given  notice  mei 
[And  may  enjoin  paying  over  to  others.] 

Service  of  this  order  and  of  the  papers  annexed  shall 
cient  if  made  on  said  A.  T.  personally*^  on  or  before  tl 
day  of  ,  19     . 

[Authentication  as  in  Form  818,  p.  1173.] 


14  Abb.  Pr.  (N.  S.)  249;  Matter  of 
Mertian,  29  Hun,  459;  Baldwin  t?. 
Foss,  16  Nebr.  80;  19  N.  W.  Rep. 
496;  Bowling  Green  Sav.  Bank  r. 
Todd,  52  X.  Y.  489;  Matter  of  Mor- 
gan, 99  N.  Y.  145;  JefTeries  v,  Laurie, 
27  Fed.  Rep.  195;  8.  P.,  Matter  of  Sil- 
vernail,  45  Hun,  575.  It  is  equally 
proper  to  give  ordinary  notice  of  mo- 
tion. On  the  hearing  the  court  may 
determine  the  attorneys  claim  of 
compensation.  Matter  of  Knapp,  85 
N.  Y.  284.  Or  may  order  a  refer- 
ence to  determine  its  amount.  Gil- 
lespie V.  Mulholland,  12  Misc.  40,  33 
N.  Y.  Supp.  33. 

But  if  there  is  a  substantial  dis- 
pute between  them  over  compensation, 
the  court  will  not  usually  decide 
without  a  reference,  or  other  inquir}'. 
Where  the  value  may  be  readily  fixed 
the  court  may  do  so  on  the  papers 


submitted.  Waterbury  r.  ] 
N.  Y.  Supp.  324;  Taylor 
Co.  r.  Higgins,  20  id,  746. 

If  the  attorney  joins  in  i 
tion  to  have  the  court  fix  t 
of  his  compensation  on  t 
he  cannot  afterward  protes 
of  Bcrkstrom,  63  App.  1 
N.  Y.  Supp.  451. 

The  petitioner  must  mi 
clear  case  against  the  attoi 
ter  of  Tracy,  1  App.  Di^ 
N.  Y.  Supp.  65,  ard,  149  ] 
Matter  of  Hammann,  37 
75  N.  Y.  Supp.  775. 

Where  the  attorney  is  fu 
sible,  and  asserts  both  an  ui 
claim  for  services  and  exp 
a  counterclaim  arising  u 
services,  the  client  may  b( 
to  an  action.  Matter  of  ] 
App.  Div.  499,  74  N.  Y.  Si 


titioner"  who  verities  because  the 
alleged  party  is  not  in  the  State,  and 
who  makes  all  allegations  on  informa- 
tion and  belief.  Matter  of  Curtis,  51 
Ann.  Div.  434,  64  N.  Y.  Supn.  691. 


^  Personal     service     is 
Matter  of  Weeks  v.  Coe,  111 
337,  97  N.  Y.  Supp.  704. 
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FORM  No.  1273. 
i;  attorney  to  pay  over  money  (as  foundation  for  attachment). 4S 

}er  recitals.] 

,  that  said  lattomeyl  pay  to  [A.  B.],  the  above- 
ioner,**  within  [three]  days  after  the  service  of  this 
im  of  dollars,  together  with  ten  dollars  costs  of 

\rtified  copy  personally  upon  attorney. "Y^*^ 

FORM  No.  1274. 
>  sheriff  or  other  officer  to  return  a  process  or  nuuidate.tf 

vart  and  cause.'] 

.,  sheriff  [^or  other  officer]  of  the  county  of  : 

hereby  required,  witibin  ten  days  after  service  of  this 
etum  {here  briefly  describe  the  process]  heretofore 
»  you  for  [service]  in  this  cause,  or  to  show  cause  at 
erm  of  this  court,  to  be  held  at  the  county  court  house 
Hall]    in  the  of  ,   on  the  day  of 

9     ,  at  the  opening  of  the  court  on  that  day,  or  as 
fter  as  counsel  can  be  heard,  why  you  should  not  be 
r  a  contempt  of  the  court,  with  costs  of  such  motion. 
[Signatwre  and  office  address  of]. 
Attorney  for 
FORM  No.  1275. 
showing  duty  of  sheriff  or  other  officer  to  make  retttm.46 

mrt  and  proceeding.] 


eing  sworn,  says: 

le  is  the  [attorney  for  the  plaintiff]  in  this  action. 

judgment  was  perfected  and  the  roll  thereof  filed  in 
office  of  county,  on  the  day  of  , 

before  the  court  to  receive  the 
amount,  the  court  ordered  the  money 
paid  into  court.  Baker  r.  Brown,  150 
N.  Y.  607. 

44a  People    ex   rel.    White   v.    Fee- 
naughty,  51  Misc.  468. 

46  Under  N.  Y.  Code  Civ.  Pro., 
S  2270;  thiB  is  supported  hy  N.  Y. 
Gen.  Rule  No.  6.  s.  p.,  Heyman  v, 
Cunningham,  51  Wise.  506  (where  the 
proceeding  was  taken  against  the. 
deputy). 

46  See  Crocker  on  Sher.,  606. 


lure  to  make  payment, 
parte,  on  affidavit  show- 
for  an  order  directing 
»hment  issue;  the  pro- 
1  follow  are  as  shown  by 
578.  Or,  may  proceed  by 
V  cause,  upon  affidavit 
^dience  of  the  order. 
>f  Bomemann,  6  App. 
^.  Y.  Supp.  686;  People 
V.  Feenaughty,  51  Misc. 

here  was  a  possible 
he  right  of  the  parties 

98 
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19     ,  for  dollars  and  cents,  damages  and  c 

a  transcript  thereof  was  filed,  and  the  judgment  docket4 
clerk's  office  of  county,  on  the  day  of 

19     ,  as  this  deponent  is  informed  and  believes. 

III.  That  execution,  in  due  form  of  law,  was  dul 
thereon  to  the  sheriff  of  said  last-mentioned  county  of 
by  which  said  sheriff  was  commanded  to  collect  the  sai( 

,  with  interest  and  his  fees,  and  to  return  such  c 
to  the  office  of  the  clerk  of  county,  within  sixty  d 

the  receipt  thereof  by  him,  the  said  sheriff ;  and  tliat  the  i 
delivered  to  and  received  by  said  sheriff  for  execution  on 
day  of  ,  as  this  deponent  is  informed  and  beli< 

as  appears  by  the  affidavit  of  O.  P.,  hereto  annexed]. 

IV.  That  although  the  time  for  returning  said  execr 
expired,  said  execution  has  not  been  returned,  as  appeal 
annexed  certificate  of  the  clerk  of  the  county  of 

the  said  judgment  has  not  been  paid  to  the  plaintiff,  nor 
part  thereof,  but  that  the  whole  remains  due  and  un 
plaintiff  is  not  the  deponent,  state  means  of  knowlecU 
that  the  said  sheriff  is  in  default  in  not  returning  the 
ecution,  or  in  not  paying  over  the  said  moneys. 


day  of 


19     ,  deponei 


V.  That  on  the 
on  the  above-named  ,  sheriff  of  coui 
notice  and  affidavit,  of  which  copies  are  annexed,  by  d( 
copies  thereof  to  him  personally  [or,  if  he  could  not  be  f 
leaving  copies  thereof  with  C.  D.,  a  clerk  in  the  office 
sheriff,  during  the  hours  in  which  said  office  is  requirec 
to  be  kept  open,  the  said  [sheriff]  being  then  absent  the 

[//  county  clerk's  certificate  of  failure  to  return  exa 
not  presented:] 

VI.  That  on  the  day  of  >  19  ,  depone 
diligent  search  in  the  office  of  the  clerk  of  the  county  of 
in  the  place  where  executions  are  kept  therein,  and  thai 
ecution  in  this  action,  directed  and  delivered  to  the  si 

county,  on  the  day  of  ,  19     ,  c 

found  on  said  files  on  such  search  [or,  deponent  made  ir 
the  office  of  the  clerk  of  county,  for  the  executic 

in  this  action  to  the  sheriff  of  county,  on  the 

of  ,  19     ,  and  returnable  to  said  office,  and  1 

deponent  was  informed  by  said  clerk — or,  by  a  clerk  tl 
after  search,  that  such  execution  had  not  been  retume<] 
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i   this  deponent  verily  believes  that  such  execution 
*n  returned  to  said  office. 

^  an  order  to  show  cause  is  asked:  That  no  previous 
has  been  made  for  an  order  for  return  herein.] 

ISignaiure.'l 

rMENT   FOR    NONPAYMENT   OF   MONEY   DIRECTED   BY 
ORDER.47 

FORM  No.  1276. 

Affidavit  to  obtain  summary  commitment 

curt  and  catLse.] 

)eing  duly  sworn,  says: 

he  is  plaintiff  in  the  above-entitled  action  {^or  other- 
relation  to  the  cause,  etc."]. 

ege  the  making  of  the  order  to  pay,^  referring  to  a 
ypy  annexed.] 

liege  service;  see  p.  982,  of  volume  I,  Form  661.] 

^mand  by  a  person  duly  authorized;  see  Form  1003, 


no  previous  application  [etc.,  as  on  p.  1172]. 

[Signature.] 

FORM  No.  1277. 
Order  for  sommary  commitment  tliereon.60 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
cau^e.] 

ing  and  filing  the  affidavit  of  A.  B.,  [the  above-named 
verified  the  day  of  ,  19     ,  from  which 

is  satisfied  that  personal  demand  has  been  duly  made 


(rlocutory  judgment  di- 
lent  of  money,  based  upon 
itract,  cannot  be  enforced 
proceedings.  Potter  v. 
)  App.  Div.  35. 
f.  a>de  Civ.  Pro.,  I  2268. 
Elec.  Co.  V.  Sire,  88  App. 
N.  Y.  Supp.  141 :  People 
ntbony,  7  App.  Div.  132, 
ipp.  279;  aTd,  151  N.  Y. 


620.  Demand  maj  not  be  necessary 
under  order  directing  payment  by  an 
attorney  within  specified  number  of 
days.  People  ew  rel.  v.  Feenaughty, 
51  Misc.  468. 

50  The  court  may  (and  usually 
does)  decline  to  issue  a  summary 
commitment  under  |  .2268,  granting 
instead  an  order  to  show  cause  or 
warrant  under  S  2269. 
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by  A.  B.  on  Y.  Z.  for  payment  of  the  sum  of  dollar 

was  required  of  said  Y.  Z.  by  an  order  duly  entered  he 
day  of  I  19       [being  costs  personally  charg 

him  for  misconduct  as  an  attorney  —  or,  as  an  officer 
court**],  and  that  payment  thereof  has  been  wrongfully 
\_or,  neglected]  :  Now,  on  motion  of  A*  T.,  attorney  for  sai 

Ordered,  that  a  warrant  issue  herein  to  the  sherifil 
county  of  [or,  to  the  sheriff  of  any  county  wh 

Y.  Z.  may  be  found],  to  commit  said  Y.  Z.  to  close  cui 
the  county  jail  of  county,  until  said  sum  of 

lars,  together  with  dollars,  the  costs  and  expenses 

proceeding,  are  paid,  or  until  he  is  discharged  according 

Enter:  [signature  of  judge  by  initials  of  name  and  ti 

FORM  No.  1878. 
Commitmeiit  for  contempt  on  failure  to  pay  money.oa 

The  People  of  the  State  of  New  Yobk,  to  the  sherif 
coimty  of  ,  greeting: 

Whereas,  on  the  day  of  ,  19     ,  by  a 

made  by  the  Court  at  a  Special  Term  thereof, 

the  court  house  in  the  county  of  ,  in  an  action 

A.  B.  was  plaintiff  and  Y.  Z.  was  defendant,  it  satisf 
appeared  to  the  oourt,  that,  etc.,  as  in  recital  of  order,  an 
upon,  it  was  duly  ordered  that  the  said  Y.  Z.  be  committer 
common  jail  of  said  county,  there  to  remain  charged  with 
tempt  mentioned  in  said  order,  until  he  should  have  p 
sum  of  $  therein,  imposed  upon  him,  together  with  t 

and  expenses  of  the  proceedings  for  such  misconduct,  am 
in  all  to  the  sum  of  dollars,  and  that  a  warrant  i 

carry  said  ord^  into  effect: 

Now,  thebefobe,  we  command  you  that  you  take  the  1 
the  said  Y.  Z.  and  him  safely  and  closely  keep  in  your 
in  the  common  jail  of  the  county  of  ,  until  he  shi 

fully  paid  the  sum  imposed  as  aforesaid,  to  wit,  the  sum  ol 
and  also  the  costs  and  expenses  aforesaid,  amounting  t 
dollars,  or  until  the  said  Y.  Z.  shall  be  discharged  accor 
law.  And  you  are  to  return  this  writ  and  to  make  and  ret 
said  court  a  certificate  under  your  hand  of  the  manner  ii 
you  shall  execute  the  same. 

Witness  [as  in  Form  1241]. 

81  N.  Y.  Code  Civ.  Pro.,  §  16.  and  served.    See  N.  Y.  Code  i 

52  No  commitment  is  necessary  if      I  2283. 
an  order  to  show  cause  was  granted 
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FORM  No.  1879. 

iw  cavM  (before  court)  why  accmed  should  not  be  puniihed  for 
Ktempt  in  not  paying  pnrtnant  to  order  or  judgmentss 

I  Court  lor  if  a  court  orderly  At  a  Special  Term  [etc., 

08  in  Form  820,  p.  1174]. 
cause.^ 

ling  and  filing  the  affidavit  of  ,  ,  verified 

day  of  ,  19       [and  recite  other  papers  if  any; 

No,  1244],  by  which  it  satisfactorily  appears  to  this 

to  me]  that  [name]  has  neglected   [or,  refused]   to 

rder"  of  this  court,  entered  [or,  made  by  me]  on  the 

of  >  19     >  aiid  duly  personally  served  on  him 

said  —  name]  to  pay  [or  otherwise,  according  to  the 

e  order]  J  and  that  a  personal  demand  thereof  has  been 

n   said  by   said   A.   B.,"   and   that  payment 

3  been  refused  or  neglected  by  said  ;  and  on 

C.  D.,  attorney  for  said  A.  B. : 

[>,  that  the  said  show  cause,  before  this  court  at 

Term  thereof  to  be  held  at  the  County  Court  House 

of  ,  on  the  day**  of  ,  19     > 

o'clock  in  the  noon,  why  he  should  not 

ed"  for  his  alleged  offense  and  contempt,  and  why 

should  not  have  such  other  and  further  relief  as  may 
ith  costs  of  this  motion. 

i  service  is  directed.  Service  of  this  order,  and  of  the 
which  it  is  granted,  shall  be  sufficient  if  made  upon 
j]  personally  on  or  before  the         day  of  ,  19     . 

[Authentication  as  in  Form  818,  p.  1173.] 


>de  Civ.  Pro.,  |  2268. 
^elsey  r.  Lewis,  3  Abb. 

must  be  shown  to  have 
y  one  authorized  to  re- 
ote  49,  p.  1555. 

the  regular  eight  days 
»wed  unless  the  affidavit 

for  fixing  shorter  time, 
lage  of  Athens,  19  Hun, 

the  word  "attached" 
d  of  "punished,"  or 
'  is  objectionable,  be- 
ncnt  does  not  necessarily 


mean  anything  more  vthan  arrested 
and  brought  in  to  answer.  But  the 
objection  may  be  waived.  People  €9 
rel.  Tull  !?.  Kenny,  2  Hun,  346. 

The  English  form  runs,  "  stand 
committed." 

A  statute  merely  authorizing  the 
issue  of  an  attachment  to  enforce  pay- 
ment of  money,  is  not  construed  to 
mean  commitment,  but  a  bailable  at- 
tachment to  bring  up  the  person,  and 
on  its  return  the  question  of  wrongful 
refusal,  including  ine  question  of  abil- 
ity to  pay,  are  before  the  court.  Mor- 
rison V,  Lester,  15  Hun,  538. 
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ARTICLE  IV. 

DiSCONTINUAKCB. 


FORMS. 


1280.  Consent       to       discontinuance 

(short  Form). 

1281.  Order  thereon. 

1282.  Notice  of  motion   (or  order  to 

show  cause)  for  leave  to  dis- 
continue. 


1283.  Order  thereon  (general 

1284-1288.  SUtemento  of  di 

anoe  8uitiU>l«  to  be 

in  foregoing  Forms. 


FORM  No.  1280. 
Coaaeat  to  diacoatiniiaBoa  (short  Fonn).08 

l^Title  of  court  and  caiise.] 

It  is  hereby  consented  that  the  above-entitled  action 
continued  [t/  only  as  against  part  of  the  defendants,  im 
against  Y.  Z.]  without  costs  to  either  party  as  against  tht 
and  that  an  order  to  tiiat  effect  may  be  entered  by  eithe 
without  notice.*®      [For  special  clauses  see  Forms  1284- 

[Date.']  [Signatun 

[Acknowledgment,  when  executed  by  a  party.'] 


M  The  court  will  not  usually  order 
a  discontinuance  without  defendant's 
consent,  where  defendant  has  a  legal 
interest  in  tne  proceedings  —  as  where 
he  has  pleaded  a  counterclaim.  Mer- 
chants' Bank  i;.  Schulenberg.  54  Mich. 
59;  19  N.  W.  Rep.  741;  Francis  v, 
Edwards,  77  N.  C.  271.  Or,  where 
the  lapse  of  time  would  debar  him  of 
a  remedy.  Bowe  i;.  Knickerbocker 
Life  Ins.  Co.,  27  Hun,  312.  Or,  where 
there  has  been  a  decision  in  defend- 
ant's favor.  Chicago  t  Alton  R.  R. 
Co.  V.  Union  RolUng  Mill  Co.,  100 
U.  S.  702.  Or,  where  in  replevin  or 
ejectment  plaintiff  has  recovered  pos- 
session and  defendant  seeks  to  reclaim 
it.  Wilson  V.  Wheeler,  6  How.  Pr. 
49  ( replevin) ;  Carleton  i;.  Darcy,  75 
N.  Y.  875  (ejectment). 

Consent  of  the  attorn^  for  a  party, 
even  though  having  a  lien  on  the  cause 
of  action,  or  for  his  costs,  is  not  essen- 


tial where  the  client  who  coi 
responsible  and  no  fraud  or 
settlement  is  charged  by  the  i 
See  Wetmark  v.  Perley,  43  ] 
86  N.  Y.  Supp.  756,  and  cases 

60  If   the   discontinuance 
compromise,  it  is  for  defenda 
tection  to  add,  "the  cause  c 
herein  having  been  comprom 
settled." 

To  settle  an  action  for  stal 
alty  or  forfeiture,  leave  of 
necessary.     N.   Y.    Code    Ci 
I  1894. 

•oThe  attome3r's  power  ex 
consenting  to  a  discontinuan 
nme  I  of  this  work,  p.  435. 
the  stipulation  is  relied  on  as 
of  a  settlement  to  bar  a  fresl 
the  client's  signature,  or  evi 
the  attorney's  authority,  mi 
erly  be  asked. 
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FORM  IfO.  1281. 
Order  of  discontiiiuAiice  on  consent^i 

At  a  Special  Term  [etc.,  as  in 
Form  No.  820,  p.  1174]. 

cause.'] 

Ing  and  filing  the  annexed  consent,  and  on  motion  of 

)mey  for  [plaintiff]  : 

>,  that  this  action  be  and  the  same  hereby  is  discon- 
to  the  defendant  Y.  Z.]  without  costs  to  either  party 
the  other.     [For  special  clauses  see  Forms  1284-1288.] 
[signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1282. 
f  motion  (or  order  to  show  canse)  for  leave  to  difcontinne.tt 

nd  recitals  according  to  the  case;  see  Forms  815  and  818, 
uUter  in  brackets  following  the  t,  appropriate  only  to 
'ore  a  judge;  and  substituting  for  the  clause  in  italics 
e  t  and  the  f  the  following:]  directing  that  this  action 
inued  [as  against  the  defendant  Y.  Z.]  without  costs 
payment  by  plaintiff  of  costs  to  date  —  or  otherwise; 
1284-1288.] 


il  order  is  not  strictly 
»ugh  of  course  advisable, 
r.  Griess,  30  App.  Div. 
'.  Supp.  1072;  Valentine 
109  App.  Div.  285,  96 
299. 

1  of  a  trial  judge  in 
ftse  settled  is  equivalent 
nuance.  Rogers  v.  Mar- 
Div.  652,  87  N.  Y.  Supp. 
ry  by  the  clerk  upon  the 
is  of  no  effect.  Rigle  v. 
Works,  85  Hun,  279,  32 

1011,  aff'd,  155  N,  Y. 
lotice  of  withdrawal  is  a 
iw  Printing  Ck).  v.  tievr 
etc.,  Co.,  3  N.  Y.  Supp. 
*T0,  Rep.  120. 

in  an  action  at  law, 
wer  is  served  which  sets 
erclaim,  or  any  affirma- 
may  properly  obtain  an 
it  of  discontinuance  con- 


ditioned upon  payment  of  costs.  An- 
gler f.  Hager,  45  App.  Div.  32,  60 
N.  Y.  Supp.  811.  Contra,  Morse  v. 
Stockman,  65  Wise.  36,  26  N.  VV.  Rep. 
176,  holding  notice  essential  even  as 
against  defendants  whose  demurrer 
to  the  complaint  for  not  stating  a 
cause  of  action  against  them  had  ^n 
sustained. 

Plaintiff  may,  before  formal  ap- 
pearance of  defendant,  discontinue 
without  costs,  for  defendant  by  not 
formally  appearing  has  not  entitled 
himself  to  notice.  See  Vol.  I,  p.  730, 
"  Discontinuance  befobe  Afpeab- 
ANCE."  Valentine  t;.  Myers  Sanitary 
Depot,  36  Hun,  201.  After  formal  ap- 
pearance he  cannot  (Kenna  v.  Atlas 
Steamship  Co.,  19  Abb.  N.  C.  265), 
but  may  do  so  after  defendant  has 
appeared  specially.  Straus  v,  Gilhou, 
80  App.  Div.  50,  80  N.  Y.  Supp.  180. 
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FORM  Ifo.  1888. 
Ord«r  ditcoBtiBiiiag  actioa  oo  motioB  (gtntral  Fomtt). 

ITUle  (court  order)  and  recitals,  according  to  the  cos 
Form  820,  p.  1174.] 

Okdebed,  that  the  above-entitled  action  be**  and  the 
hereby  discontinued  [as  against  the  defendant  Y.  Z.]  uj 
ment  by  plaintiff  to  the  defendant  of  accrued  costs,*  to 
upon  notice  and  of  ten  dollars  costs  of  the  motion,  such  ] 
to  be  made  within  days  after  service  of  this  order 

default  of  such  payment  the  plaintiff's  motion  to  discon 
hereby  denied  with  $10  costs.** 

[For  other  special  clauses  see  helow.l 

Enter:  {^signature  of  judge  by  initials  of  name  and  i 


tt  Ordinarily,  unless  defendant  has 
a  fixed  interest,  a  plaintiff  has  a  right 
to  discontinue  (without  costs  if  de- 
fendant has  not  appeared,  and  on 
paying  costs  if  defendant  has  ap- 
peared),  and  this  right  is  not  to  he 
denied  hecause  his  object  is  only  to 
commence  a  fresh  proceeding.  Matter 
of  Butler,  101  N.  Y.  307. 

In  an  equitable  action,  a  discon- 
tinuance may  be  allowed  without  pay- 
ment of  costs.  See  Johnston  v.  Gar- 
side.  24  N.  Y.  Supp.  243. 

In  an  action  at  law  plaintiff  has 
a  right  to  discontinue  as  against  de- 
fendant's not  served  and  who  have 
not  appeared,  unless  some  rights  of 
parties  who  have  appeared  would  be 
affected,  in  which  case  the  court  may 
impose  such  conditions  as  may  be 
necessary  to  protect  them.  Chapman 
r.  Wolf,  80  App.  Div.  663,  85  N.  Y. 
Supp.  638. 

Where  plaintiff  has  brought  an  ac- 
tion on  behalf  of  himself  and  others, 
he  may  not  discontinue  as  of  right  if 
others  have  joined  in  the  action. 
Salisbury  i;.  Bing.  Pub.  Co.,  85  Hun, 
99,  32  N.  Y.  Supp.  652. 

The  right  to  refuse  leave,  however, 
exists  in  the  court,  whenever  circum- 
stances exist  which  would  make  it 
unjust  to  defendant  (Kruger  v.  Par- 
sons, 52  App.  Div.  50,  64  N.  Y. 
Supp.  841),  or  against  the  public  in- 
terest (Winans  v.  Winans,  124  N.  Y. 
140),  or  work  a  fraud  upon  one  of 
the  attorneys  for  a  party  (Nat.  Ex. 
Co.  V.  Crane,  167  N.  Y.  505). 


If  defendant  has  pleaded  i 
ative  defense  upon  which  hi 
firmative  relief,  or  a  counter 
granting  of  plaintiff's  moti< 
cretionary.  Fisburg  v.  Ra 
Misc.  216,  97  N.  Y.  Supp.  2 
ter  of  Losak,  131  N.  Y.  624; 
Walsh,  33  App.  Div.  579,  i 
Supp.  881. 

Plaintiff's  motion  to  disco 
order  to  enable  him  to  b€ 
again  in  a  court  wherein  h< 
a  speedier  trial,  may  not  hi 
even  on  payment  of  costs,  i 
ant  has  set  up  a  counterclaii 
sen  c.  Whitlock,  58  App.  ] 
68  N.  Y.  Supp.  1086. 

«*  A    cross-action    should 
tioned  if  included.    Wetmore 
(R.  I.,  1886),  5  Atl.  Rep.  3: 

<K(It  is  usual  to  require 
of  all  accrued  costs,  althou 
may  be  cases  where  reason 
to  the  court  for  imposing  lesi 
and  it  has  power  to  do  so. 
V,  Dangler,  05  App.  Div.  158, 
Supp.  527.  The  cases  where  t 
tiff  may  properly  be  aIIowe< 
continue  without  costs  are 
(1)    When   defendant  has   1 
charged  as  a  bankrupt;    (2) 
ant's    concealment    of    his 
(3)    repeal  of  the  statute  ; 
the    penalty    after    action 
commenced;    and    (4)    intn 
mistake  of  a  person  as  a  d< 
who  has  not  been  served. 

MAn  absolute  order  of  dii 
anoe,  with  costs  to  defendan 
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12M-1288.— STATEMENTS   OF   DISCONTINUANCE    SUIT- 
BLE  TO  BE  INSERTED  IN  FOREGOING  FORM.67 

FORM  No.  1284. 
Vacating  jndgment.tt 

the  judgment  entered  in  this  cause  on  the  , 

dollars  [or,  awarding  the  plaintiff  the  relief  de- 
the  complaint]  y  be  and  the  same  is  hereby  vacated  and 
ind  that  this  action  be,  and  the  same  hereby  is  discon- 
ntinuing  as  in  Form  1281  or  1282]. 

FORM  No.  1285. 
Proridiag  for  attornesr*!  cottf. 

itinuedy  on  payment  to  A.  T.   [plaintiff's]   attorney, 
n  of  dollars,  together  with]  his  costs,  to  be  taxed 

'k  of  the  court;  and  it  is  further  ordered,  that  unless 
and]   costs  as  taxed  be  paid  within   [twenty]   days 
service  of  a  copy  of  this  order,  Aat  said  motion  be 
ne  is  hereby  denied,  with  ten  doUars  costs.** 

FORM  No.  1286. 
Withdrawing  papers. 

t  the  papers  may  be  withdrawn  from  the  files  by  the 
parties  or  attorneys  by  whom  they  were  filed.^^ 

FORM  No.  1287.T1 
Stipulating  not  to  ine. 
rom  p.  268,  Form  114,  of  Volume  I. 

FORM  No.  1288. 
Cancelling  lis  pendens. 
897  of  Volume  I. 


pon  plaintiff's  motion  for 
orm  of  order  above  given 
Hyde   v,   Anderson,    112 
,  98  N.  Y.  Supp.  62. 
rt  has  power  to  impose 

See     preceding     notes ; 
7averly  Waterworks,  85 

Carleton  v.  Darcy,  75 
Lnd  may  require  payment 
)  in  addition  to  costs. 
Hid,  1  Abb.  N.  C.  133. 
nuance  after  judgment  is 
id  it  implies  vacatur  of 
ren  without  such  an  ex- 
Loeb    V,    Willis,    100 


N.  Y.  231,  1  Centr.  Rep.  324,  3  N.  E. 
Rep.  177. 

09  Sustained  in  Byron  v,  Durrie,  6 
Abb.  N.  G.  135.  Compare  Wright  v. 
Wright,  70  N.  Y.  96;  Nat.  Exhib.  Ck). 
V,  Crane,   167  N.  Y.  505. 

70  See  Volume  I,  p.  60.  Such  a 
clause  does  not  affect  the  competency 
of  the  papers  as  evidence,  but  only 
their  possession  or  accessibility. 

They  are  not  evidence  as  an  ad- 
judication, even  if  not  withdrawn. 
Loeb  t;.  Willis,  100  N.  Y.  231. 

71  If  no  right  of  the  defendant  is 
adversely  affected  a  condition  of  this 
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ARTICLE  V. 

DlSMISSAI^  « 

FORMS. 

1289.  AiBdATit  to  moye  for  dUmiBsal.  1296.  Order  dUmissing  action  with* 
1290-1293.  Statements  of  ground  of  out  trial. 

diamlBsal   suitable   to   insert  1296.  Order  absolute  after  conditional 

in  foregoing  form.  dismissal. 

1294.  Notice  of  motion   (or  order  to  1297.  Judgment     dismissing     action 

show  cause)    to  dismiss  ac-  without  triaL 

tion. 

FORM  Ifo.  1289. 

AffidnYit  to  move  for  diimliial  without  txiaL 

[Title  of  court  and  cause.'\ 

[Venue.l 

A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney^  [or,  the  managing  clerk  for  the 
attorney]  for  the  defendant  [if  one  of  several  defendants,  name 
him']  in  this  action  [or  otherwise  state  relation  to  the  catise].  * 

II.  [State  neglect  to  proceed  as  in  following  Forms.]^ 

III.  [7/  an  order  to  show  cause  is  asked,  state  reason  and  as  to 
previous  application,  see  page  1172]. 

[Jurat.]  [Signature.] 

FoBics    Nob.    1290-1293.— STATEMENTS    OF   GROUND   OF   DISMISSAL 
SUITABLE  TO  INSERT  IN  FOREGOING  FORM. 

FORM  Ifo.  1290. 
Neglect  to  obtain  leaTo  to  ■ae.74 

[Insert  in  last  Form:]  — II.  That  the  defendant,  Y.  Z.,  is 
a  receiver  duly  appointed  by  this  court  [or,  by  the  Court  of 

character    is   erroneous.     Kilmer    r.  managing  clerk.    It  may  be  made  by 

Even.  Herald  Co.,  70  App.  Div.  291,  the  defendant  if  he  is  shown  to  be 

75  N.  T.  Supp.  243.  personally  conversant  with  the  facts 

Plaintiff  may  be  required  to  stipu-  showing  delay.    Ames  v.  Merriman,  9 

late  to  limit  his  defense  to  a  counter-  Wend.  498,  as  qualified  by  Bird  r. 

claim  interposed.    Yellow  Pine  Ck).  v.  Moore,  3  Hill,  447. 

I^high  Val.  Co.,  32  App.  Div.  61,  52  TSAn  action  will  be  dismissed  if 

N.  Y.  Supp.  281,  6  Anno.  Cas.  100.  brought  by  an  attorney  without  an- 

72  The  affidavit  for  a  motion  to  dis-  thority.    Timpson  t>.  Mock,  105  App. 

miss  founded  on  neglect  to  proceed,  Div.  299,  94  N.  Y.  Supp.  664. 

in  the  cause,  is  properly  made  by  the  74  As  to  the  grounds  of  requiring 

attorney  (Chase  v.  Edwards,  2  Wend,  leave,  see  Vol.  I,  p.  584,  notes  to  Form 

283;   Jackson  v.  Woodworth,  3  Cai.  338,   and,   in   reference  to  receivers, 

136;  8.  c,  Col.  &  C.  Cas.  480)  or  his  more  particularly,  p.  1020. 
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y  an  order  [or,  judgment],  of  which  a  copy  is  hereto 
id  this  action  is  brought  against  him  as  such  receiver 
an  alleged  debt  due  from  said,  etc.],  as  appears  by 
nt  in  this  action'  on  file;  and  this  action  was,  as 
nt  is  informed  and  believes,  commenced  without 
ary  to  the  rules  and  practice  of  this  court  [and  the 
»  order  appointing  him]. 

FORM  No.  1201. 
Neglect  to  serve  compUint.76 

this  action  was  commenced  by  [personal]  service 
nons,  a  copy  of  which  is  hereto  annexed,  on  the  de- 
Z.,  upon  the  day  of  ,  19     ,  as  deponent 

and  believes;  that  on  the  day  of  >  19     > 

•aused  to  be]  served  on  plaintiff's  attorney,  a  notice 
ce  on  behalf  of  said  defendant  Y.  Z.,  and  due  demand 
>f  the  complaint  [as  appears  from  the  annexed  aflS- 
P.]  ;  but  no  copy  of  the  complaint  has  been  served  upon 
id  the  time  within  which  such  complaint  may  be  served 
the  day  of  last. 

FORM  No.  1202. 
Neglect  to  serve  other  defendAiits.76 

this  action  was  commenced  by  [personal]  service  of 
us,  a  copy  of  w^hich  is  hereto  annexed,  on  the  de- 

Z.,  on  the  day  of  ,  19     ,  as  deponent  is 

ttd  believes;  that  the  defendant  W.  X.  is  a  necessary 
complete  determination  of  the  matters  in  controversy, 
)rotection  of  the  rights  of  this  defendant,^^  as  appears 
)laint  [and  the  answer  of  this  defendant].  That  said 
des  at  within  this  State,  and  that  although 

'.   X.  might  have  been  served  with  the  summons  in 

by  reasonable  diligence,  the  plaintiff  has  wholly 
jerve  him ;  and,  as  deponent  is  informed  and  believes, 

0  efforts  to  do  so,  and  said  defendant  W.  X.  has  not 

1  the  action,  although  days  {or,  months]  have 
e  the  service  of  this  defendant,  and  [here  state  briefly 

which  the  cause  has  arrived;  and  any  other  acts,  such 
lis  pendens,  which  show  prejudice  ] 

le  Civ.  Pro.,  f  480.  *  barred    by    having   obtained   stipula- 

[e  Civ.  Pro.,  §821.    The      tions  extending  his  time  to  answer, 
lant  may  ask  costs  for      Geoghegan  v.  Luchow,  75  App.  Div. 
ot  for  the  defendant  not      581,  78  N.  Y.  Supp.  278. 
is  V.  Tobias,  7  How.  Pr.  7fl*  Kaliske  r.  Weil,  33  N.  Y.  Supp. 

ving   defendant    is    not      413,  24  Civ.  Pro.  248. 
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FORM  No.  1293. 


Neglect  to  proceed  to  triain 

II.  That  this  action  was  brought  for  [indicate  ( 
ficiently  to  show  whether  the  cause  was  triable  at  Trial 
Term,  and  if  in  the  Supreme  Court,  add:  and  that  tt 
trial  is  the  county  of  ]  ;  if  Rule  36  is  relied  oi 

that  issue  of  fact  was  joined  [as  to  all  the  defendan 
day  of  ,  19       [but  has  not  been  notice 

by  said  defendant].^®    That  a  Trial  Term  [or,  a  Sik 
of  this  court],  was  held  at  ,  in  and  for  said  c 

a  Trial  Term  of  this  court  was  held],  on  the  day 

last  past ;  and  that  the  said  plaintiff  did  not  notice  the 
trial  [or,  that  said  plaintiff  having  noticed  the  action 


77  The  court  has  inherent  power  to 
dismiss   for   unreasonable  neglect  to 

grosecute.  Sebring's  Admr.  r.  Se- 
ring*8  Admr.  {below  cited);  Ban- 
croft r.  Sawin  (Mass.,  1887),  3  New 
Eng.  Rep.  308,  and  cases  cited.  And 
see  14  Abb.  Pr.  (N.  S.)  47,  note. 

This  power  is  recognized  and  regu- 
lated by  N.  Y.  Code  Civ.  Pro.,  f  822, 
and  Gen.  Rule  No.  36.  And  the  de- 
fendant has,  subject  to  the  discretion 
of  the  court,  a  right  to  dismissal, 
even  after  long  delay  to  move  for  it. 
Sebring's  Admr.  v.  Sebring's  Admr. 
(N.  J.,  1887),  10  Abb.  Rep.  193.  The 
former  practice  is  stated  in  Winchell 
V.  Martin,  14  Abb.  Pr.  (N.  S.)  47.  If 
defendant  has  been  served  he  should 
show  that  he  has  answered.  One  of 
several  may  move  for  a  dismissal  as 
to  himself.  Salters  r.  Pruyn,  15  Abb. 
Pr.  224,  if  a  separate  judgment  could 
be  had  against  him.  N.  Y.  Code  Civ. 
Pro.,  I  822.  If  a  separate  judgment 
could  not  be  had,  he  should  bring  on 
the  cause  for  trial,  and,  if  plaintiff 
does  not  appear,  take  a  dismissal 
there. 

The  affidavit  must  show  that 
younger  issues  upon  the  calendar 
have  been  tried  in  their  regular  order 
—  and  on  so  doing,  if  no  excuse  for 
the  delay  is  offered,  defendant  is 
prima  facie  entitled  to  have  the  ac- 
tion dismissed,  and  the  burden  is  on 
glaintiff  to  excuse  the  delay.  Fisher 
(alting  Co.  v.  Brown,  92  App.  Div. 
251,  87  N.  Y.  Supp.  37;  Zafarino  v. 
Baird,  80  App.  Div.  144,  80  N.  Y. 
Supp.  510;  Seymour  v.  Lake  Shore, 


etc.,  R.  R.  Co.,  12  App. 
N.  Y.  Supp.  92;  Watsoi 
51  Misc.  227;  Mladinid 
ston,  112  App.  Div.  18 
the  action  for  trial  after  ; 
is  of  no  effect.  Fisher  M 
Brown,  aufn-a.  To  merely 
advertence"  as  an  exci 
fective.  McMann  v,  Bro 
Div.  249,  87  N.  Y.  Sup 
will  a  vague  and  generi 
of  continued  illness  suffic 
V.  Lake  Shore,  etc.,  Co.,  i 

A  mandamus  proceedii 
an  issue  of  fact  has  been 
be  dismissed.  See  Peop] 
York,  106  App.  Div.  59< 
Supp.  812. 

78  The  clause  in  bracl 
usual  is  not,  perhaps,  esi 
fendant  is  not  bound  U 
cause,  and  his  doing  so  sh( 
judice  him.  Israel  v.  Voi{ 
206,  34  N.  Y.  Supp.  28,  1 
324;  Bowles  r.  Van  Hoi 
Pr.  84,  19  How.  Pr.  346 
Claflin,  17  Abb.  Pr.  418. 
trary,  where  he  failed  tc 
missal  at  the  circuit  unde 
Miller  v.  Ring,  18  id.  24 
prosecute  a  reference,  is  e 
for  dismissal.  Ellswortl 
16  Hun,  1,  56  How.  235; 
Bellrude  (Cal.,  June,  \Si 
Rep.  502. 

If  defendant  has  conse 
postponements,  he  can 
iachea  upon  them.  McH 
St.  Ry.  Co.,  51  Misc.  588. 
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;eed  and  try  the  same]  then,  according  to  the  practice 
t ;  and  that  issues  of  a  later  date  were  tried  at  the  said 
3  regular  order  of  the  calendar/^ 

FORM  No.  1294. 
of  motion  (or  order  to  ihow  cause)  to  dismiss  action. 

e  court  08  in  Form  815,  p.  1171 ;  or  take  order  returtir 
the  court,  see  p.  1173;  stating  order  desired,  thus:'\ 
tat  this  action  be  dismissed  [as  against  said  Y.  Z.]^ 

authority  on  the  part  of  A.  T.  to  bring  this  action,®^ 
ig  said  A.  T.  personally  with  the  costs  thereof,  and 
ion;  and  for  such  other  relief  as  may  be  just. 

plaintiff's  unreasonable  neglect  to  proceed  to  trial 
inst  said  defendant,  and  for  such  other  relief  as  may 
h  costs  of  this  motion.] 

tinreasonable  neglect  to  serve  a  copy  of  the  complaint 
ded,  and  for  such  other — etc.,  as  above,'\ 
unreasonable  neglect  to  serve  the  summons  upon  W. 
ary  co-defendant,  and  for  such  other  —  etc.,  as  dbove.~\ 
use  brought  without  leave  and  for  such  other  —  etc., 

FORM  No.  1295. 
Order  dismissing;  action  without  trial 
rt  order)  and  recitals  as  in  Form  820,  p.  1174,  of  this 

.] 

y  that  the  plaintifPs  complaint  herein  be  and  the  same 
ismissed  \_state  ground,  a>s  thus:  for  want  of  prosecu- 


ivit  should  state  where 
aid;  that  the  eause  was 
ial,  and  was  not  tried; 
s  not  noticed,  and  that 
lield  at  which  it  might 
ed.  Johnston  v,  Davis, 
130;  Brooks  v.  Huiit,  3 
C,  Col.  &  G.  Gas.  444; 
i,  3  Johns.  446;  Anony- 

38S;  Roy  r.  Thompson, 

s.  c,  8  How.  Pr.  253. 
ise  of  action  is,  is  not 

stated  ( GriiBng  i;.  Thur- 
.  Pr.  275),  unless  the 
the  part  of  one  of  sev- 
its,  in  which  case  the 
id  show  the  cause  of  ac- 
le  on  which  a  separate 
^ht  be  asked. 

terms  are  continuous, 
)tice  of  trial  is  required, 


the  affidavit  need  merely  state  the 
date  of  issue,  and  the  fact  that 
yoimger  issues  have  been  reached  for 
trial  in  regular  course  —  though  of 
this  last  fact  the  court  will  take 
notice. 

so  Where  only  one  of  several  de- 
fendants moves,  the  action  should  be 
dismissed  only  as  to  him.  Paulson  v. 
N.  J.,  etc.,  R.  R.  Co.,  54  App.  Div. 
190,  66  N.  Y.  Supp.  364. 

81  See  Timpson  v.  Mock,  105  App. 
Div.  299,  94  N.  Y.  Supp.  664.  It  is 
not  enough  to  show  that  plaintiff 
does  not  desire  to  prosecute  the  ac- 
tion. Boston  Tunnel  Co.  t?.  McKen- 
rie,  67  Cal.  485,  8  Pac.  Rep.  22.  As 
to  motion  by  the  partv  misrepre- 
sented, see  Brigham  r.  McDowell,  19 
Neb.  407,  27  N.  W.  Rep.  384. 
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tion]  with  costs  and  with  dollars  costs®^  of  thi 

and  that  defendant  have  judgment  accordingly  [leave  i 
may  be  granted,  as  thusi  unless  the  plaintiffs  sha 
twenty  days  after  the  service  of  this  order  on  them  oi 
tomey,  serve  the  complaint  on  said  Y.  Z.  [or,  the  sui 
said  W.  X. —  or,  give  notice  of  a  motion  that  leave  to 
action  be  granted  nunc  pro  tunc^ —  or,  file  a  note  of 
serve  a  notice  of  trial  for  the  next  Trial  Term  of  this  cc 
Enter:  [signature  of  judge  by  initials  of  name  and  t 


FORM  No.  1296. 
Order  abiolute  after  conditional  dismiiaaLs^ 

At  a   Special  Term   [e\ 
Form  820,  p.  117^ 
[Title  of  cause.'] 

Upon   the   pleadings   herein   and   on   reading  and 
annexed  affidavit  of  Y.  Z.,  verified  the  day  of 

19  [and  proof  of  service  of  due  notice  of  this  mol 
plaintiff's  attorney],  and  after  hearing  Z.  T.,  of  couns 
fendant,  and  A.  T.,  of  counsel  for  plaintiff  [or,  no  on 
ing],  in  opposition;  now,  on  motion  of  Z.  T.,  att< 
defendant : 

Obdebed   [as  in  last  Form,  without  the  condition 

reserved.'] 

FORM  No.  1207. 

Judgment  dismissing  action  withont  triaL 
[Title  of  court  and  cause.] 
[Briefly  recite  circumstances,  as  thus:] 

This  action  having  been  commenced  by  the  service  of 
mons,  without  a  copy  of  the  complaint,  on  the  defend 
the  said  defendant  having  on  the  day  of 

duly  served  on  the  plaintiffs  attorney  a  notice  of  appear 
demanded  a  copy  of  the  complaint,  and  due  proof  ha' 
given  to  the  court  of  such  notice  and  demand,  and  that  r 
tiie  complaint  has  been  served  [and  an  order  having  1 


S2  As  to  the  power  to  give  judgment 
for  costs,  on  dismissing  for  want  of 
prosecution,  see  Thiem  v.  Madden,  27 
Hun,  371,  and  cases  cited. 

88  Leave  to  sue  may  be  granted  in 
opposition  to  a  motion  to  set  aside 
the  proceedings.  Thayer  v,  Lewis,  4 
Den.  269;  Walley  r.  Leonard,  2  How. 


Pr.  282;  Higgins  r.  Allei 
Though  this  practice  has 
proved.  Finch  v,  Carpen 
Pr.  225.  But  compare  v 
this  work.  Forms  317,  318 
MSee  Vol.  I,  p.  230,  a 
tional  orders. 
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dn  on  the  day  of  >  19     ,  providing  that 

tiff  within  twenty  days  from  service  of  such  order, 
J  of  said  complaint,  the  same  be  dismissed;  and  due 
produced  by  the  affidavit  of  M.  N.  that  said  order 
)rved  on  the  plaintiff's  attorney  on  the  day  of 

,  and  that  no  copy  of  the  complaint  has  been  served, 
>re  than  twenty  days  have  elapsed],  now,  on  motion 
T  the  defendant: 

:  This  action  having  been  at  issue  and  pending  in 
nd  the  plaintiff  having  unreasonably  neglected  to  pro- 
action,  and  having  failed  to  bring  the  same  to  trial 
\  the  course  and  practice  of  this  court,  and  younger 
g  been  tried  in  their  regular  order,  and  the  defendant 
ed  at  a  Special  Term  of  this  court  for  a  dismissal 
)laint,  with  costs,  and  the  said  motion  having  been 
1  the  costs  having  been  duly  taxed  at  $  ;  now, 

•f  Z.  T.,  attorney  for  the  defendant:] 

ITJDOED  that  the  complaint  of  the  plaintiff  be  and 
Ismissed  with  costs,  and  that  the  plaintiff  recover  of 
'  the  sum  of  dollars,  his  costs  as  taxed  [and 

3  execution  therefor.] 

{Sigtuxture  of  clerk  J] 
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ARTICLE  VI. 

Elbction  betwben  Aotioks. 

FORM  So.  129& 

Order  that  pUiatiff  elect  between  teverel  actioai^s 

[Title  (court  order)  and  recitals  according  to  the  case; . 
820,  p.  1174.] 

Obdebed,  1.  That  the  plaintiff  within  days  afti 

of  a  copy  of  this  order  on  his  attorney,  make  his  el 
which  action  he  will  proceed,  and  notify  the  same  in  v 
defendant's  attorney;  and  if  he  shall  elect  to  proceec 
action  [_or,  in  the  action  first  above  entitled]  he  shall  sti 
proceed  no  further  in  the  action  brought  by  him  in  the 
court  [or,  second  above  entitled]  till  Ae  further  orde 
court. 

2.  If  he  shall  fail  seasonably  to  elect  and  stipulate  as 
to  proceed  in  this  action  only,  then  this  action  [or,  wit 
tion  first  above  entitled,  then  said  action]   is  from  th 
to  stand  absolutely  dismissed  out  of  this  court  with  cosi 

Enter:  [signature  of  judge  by  initials  of  name  and  ti 


ARTICLE  VII. 


Issues  for  Trial  by  Jubt. 

[The  power  to  award  an  issue  for  the  trial  of  an  interlocutory  or 
question,  or  any  question  of  fact  not  in  issue  upon  the  pleading 
better  understood  in  connection  with  the  power  to  refer  such  que 
Refebences  and  Trial.] 


85  This  motion  will  be  upon  affida- 
vit, to  which  the  pleadings  should  be 
annexed  except  such  as  may  be  al- 
ready on  file  in  the  action  in  which 


the  motion  was  made.  II 
tions  are  in  the  same  court 
entitle  in  both.  If  others 
in  one;  see  Vol.  I,  p.  84. 
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ARTICLE  VIII. 
Offeb  OF  Judgment. 


ipeedy  judgment. 

1  costs. 

offer. 


T  by  defendant  to  allow 

idgment. 

ither  Form  —  in  foreclos- 

re    of   mortgage   or    me- 

lanic's  lien. 

>ffer     of     judgment     for 

>ecific  relief. 

n      replevin,      excepting 

»me  of  the  chattels. 


(1303)  Offer  by   plaintiff   to   allow 

judgment  on  counterclaim. 

(1304)  Affidavit      to      authenticate 

offer   or   acceptance. 

(1305)  Notice  of  acceptance  of  offer 

of  judgment. 

(1306)  Affidavit  to  enter  judgment 

on  accepted  offer. 

(1307)  Judgment  on  accepted  offer. 

(1308)  Affidavit   to  move   for   pay- 

ment of  sum  admitted  by 
offer. 

(1309)  Notice    (or   order   to    show 

cause)  thereon. 


:/  —  speedy  judgment.']  « — Confessions  of  judgment  and 
immediate  judgment  have  been  already  treated.  Con- 
the  means  of  obtaining  judgment,  the  power  of  the  court 
n  consent  rests  upon  conmion  law  principles,  although 
n  some  of  its  details  by  statute.®^ 

avoid  costs.']  — For  the  purpose  of  enabling  defendants 
innecessary  litigation  and  costs,  there  is  a  statutory 
owing  an  authenticated  offer  to  submit  to  judgment  for 
(or,  in  replevin  such  of  the  chattels)®'  as  defendant  ad- 
laintiff  is  entitled  to,  so  that  plaintiff,  if  he  refuses  to 
offer,  shall  proceed  at  his  own  peril  as  to  costs ;  but  if 
a  accepted,  judgment  entered  thereon  extinguishes  the 
n.*®    A  second  offer  may  be  served  before  trial.^ 

t  of  offer.]  —  The  effect  of  the  offer  must  be  determined 
be  of  the  pleadings  when  it  is  served.*^  It  applies  to 
ctions,*^  if  costs  are  awarded.^ 

X5epted,  the  offer  is  not  available  to  plaintiff,  and  serves 
as  a  protection  against  subsequent  costs  only  when  plain- 

1,  pp.597,  661. 

Univ.  Mill  Co.  r.  Muxlon,  116  N.  Y.  170;  Shepherd  v.  Moodhe, 
3. 

[7.  Mayor,  93  N.  Y.  250.     Even  though  separate  claims  are  in- 
i  complaint  in  separate  counts.     Walsh  i;.  Empire  Brick,  etc.,  Co., 
.  498,  86  N.  Y.  Supp.  528. 
V.  Randolph,  72  Hun,  626,  26  N.  Y.  Supp.  864. 
IS  V.  Ives,  36  N.  Y.  76. 

n  V,  Home  Ins.  Co.,  121  N.  Y.  644;  Kieman  v,  Agric.  Ins.  Co., 
26,  37  N.  Y.  Supp.  1070. 
r  V.  Hyams,  42  App.  Div.  63,  68  N.  Y.  Supp.  932. 
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tiff  does  not  secure  a  more  favorable  judgment.®^    Judgix 
be  entered  only  in  exact  accordance  with  the  terms  of  the  < 

The  offer  and  acceptance  constitute  a  contract,  and  if 
neglects  to  enter  judgment  the  defendant  may  apply  to 
direct  its  entrj.^ 

The  service  of  an  amended  complaint  which  makes  a  su 
change  in  relief  sought,  or  amount  demanded,  supersedes  a 
offer.®*    The  offer  cannot  be  retracted,*^  and  cannot  be  aff 
the  subsequent  service  of  an  answer.^    Death  of  either  pa] 
offer  accepted  does  not  affect  validity.** 

FORM  No.  1299. 
Offer  by  defendant  to  allow  jadgmenti 
[Title  of  court  and  action.^'] 

The  defendant  [if  all  of  several  do  not  join,  name  each 
joining']  y^  hereby  offers  to  allow  judgment  to  be  taken  agai 
[or,  the  defendants  offer  to  allow  judgment  to  be  taken 

MN.  Y.  Code  Civ.  Pro.,  ||  738,  739.    A  judgment  for  a  sum  of  m 
is  less  favorable  than  a  foreclosure  judgment,  although  the  offer  \ 
greater   sum  of  money  than  was   found   due  by  the   foreclosure 
McNally  v.  Rowan,  101  App.  Div.  342,  92  N.  Y.  Supp.  250,  afPd,  181  J 

When  the  offer  was  served  before  answer,  a  counterclaim  extingi 
the  judgment  must  be  considered  in  determining  whether  the  judgi 
more  favorable.    Smith  r.  Sheldon,  94  App.  Div.  498,  87  N.  Y.  Supp. 

Where  the  amount  demanded  in  the  complaint  is  unliquidated,  int< 
not  be  added  to  determine  whether  the  offer  was  more  favorable.  See 
V.  Crawford,  34  Misc.  714.  70  N.  Y.  Supp.  61,  and  cases  cited. 

The  result  must  be  compared  without  including  costs.  Pmyn  i 
44  Hun,  687. 

w  Abel  V.  Bischoff,  99  App.  Div.  248,  90  N.  Y.  Supp.  990. 

w  Abel  V.  Bischoff,  $upra.  ^^ 

W  See  Thomall  r.  Crawford,  34  Misc.  714,  70  N.  Y.  Supp.  61. 

tTMcVicar  v,  Keating,  19  App.  Div.  581,  46  N.  Y.  Supp.  298 

M  See  U.  S.  Mortg.  &  T.  Co.  v.  Hodgson,  30  Misc.  84,  61  N.  Y.  Si 
and  cases  cited. 

w  See  Code  Civ.  Pro.,  |  763. 


1  Sustained  in  Carpenter  v,  Kent, 
11  Ohio  St.  684;  Oasenkop  v,  Alceson, 
15  Nebr.  622,  19  N.  W.  Rep.  709, 
and  N.  Y.  Code  Civ.  Pro.,  |  738. 
Also  in  Harris  r.  Equitable  Life 
Assur.  Soc.,  64  N.  Y.  196;  where  it 
was  held,  under  the  circumstances, 
equivalent  to  an  offer  to  restore 
within  the  rule  as  to  rescinding  for 
fraud. 

2  The  statute  held  not  applicable 
to  proceedings  for  compensation  in 
eminent  domain.  Johnson  t?.  Sutliff, 
17  Nebr.  423,  23  N.  W.  Rep.  9. 

It  is  applicable  in  all  classes  of  ao- 


tiona.      Bridenbecker    v.    Ma 
How.  Pr.  203. 

So  held  in  foreclosure,  ] 
r.  Haskin,  63  N.  Y.  261;  Pc 
James,  66  N.  Y.  669;  in  foi 
of  mechanics'  lien,  Kennedy 
Kone,  10  App.  Div.  88,  41  N. 
782;  Lumbard  t>.  Syracuse,  et 
Co.,  62  N.  Y.  290;  in  ejectmei 
r.  Wyman,  8  How.  Pr.  88  (b 
ejectment  for  non-payment 
see  Code  Civ.  Pro.,  f|  1604-1 
15  Alb.  L.  J.  70).  As  to  dam 
detention,  Code  Civ.  Pro.,  |  1 

3  In  an  action  against  de 
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in  by  the  plaintiff  for  *  [here  specify  the  sum,  property 
relief  intended,^  and,  if  interest  is  intended  specify  it, 
ies  necessary  for  exact  computation^^  withcosts.® 
[Signature  of  each  defendant  joining,  with  acknowl- 
edgment; or  signature  and  office  address  of]^ 

Attorney  for  defendant* 
G  To  , 

ttomey  for  plaintiff. 
t,  when  attorney  signs;  see  Form  1304.]^ 
\t  least  ten  days  before  the  cause  is  to  be  reached.^ 
il  is  served  and  a  copy  retained.y^ 

FORM  No.  1300. 
her  Form;  foreclosure  of  mortgage  or  mechanic's  lien.ii 
'^orm  1299  to  *,  continuing:']  establishing  the  amount 
's  lien  at  the  sum  of  dollars,  with  interest  from 

9     ,  to  date  of  entry  of  judgment,  and  for  foreclosure 
id  for  a  deficiency  judgment  against  this  defendant. 


ointly  and  severally  lia- 
om  the  action  might  be 
;parate  judgments  taken, 

more  of  such  severable 
n  make  an  offer  on  be- 
elves  alone.  Bannerman 
ih,  17  Abb.  N.  C.  103. 
m  against  several  on  a 
ly  joint,  all  must  unite, 
i  who  do  not  unite,  there 
lit  before  judgment  can 

Id.f  and  cases  cited; 
;hrman,  1  Abb.  Pr.  167. 
rize  the  clerk  to  enter 
i  offer  must  be  absolute, 
al.     Pinckney  r.  Childs, 

Ck)mpare  Hanna  v,  Dex- 
Pr.  136,  n. 

essential,  however,  to 
lief  in  the  offer;  it  may 
dently  certain  by  a  ref- 

complaint.    Burnett  r. 
low.  Pr.  420. 
i  pay  is  not  equivalent 

allow  judgment.    Quin- 
uyl,  30  Iowa,  554. 
Johnston  v,   Catlin,  57 
id  Smith  V,  Bowers,  15 
B5. 

itial  to  offer  costs.  Lor- 
m,  25  App.  Div.  139,  48 
975;  Ranney  r.  Russell, 

late"  does  not  preclude 
costs  of  entering  judg- 


ment. Lynk  v.  Weaver,  128  N.  Y. 
171,  21  Civ.  Pro.  284,  over-ruling  Les- 
lie V.  Walrath,  45  Hun,  18. 

7  Signature  is  essential.  Ossenkop 
r.  Akeson,  15  Nebr.  622. 

If  the  signature  is  not  by  the  at- 
torney of  record  it  should  be  by  the 
defendant  himself.  In  that  case  have 
it  acknowledged;  see  Vol.  I,  p.  1. 
It  was  held  in  Pfister  v,  Stuman,  7 
Misc.  526,  27  N.  Y.  Supp.  4000,  that 
an  unacknowledged  offer  was  effective. 

S  If  by  the  attorney,  the  verification 
given  in  Form  1304  is  essential,  Kiggs 
r.  Waydell,  78  N.  Y.  586.  If  omitted, 
the  better  practice  is  to  return  the 
offer  with  notice  of  refusal  to  accept, 
but  it  is  not  necessary  to  do  so  (Me- 
Farren  p.  St.  John,  14  Hun,  387)  ; 
nor  on  doing  so,  to  assign  that  as 
the  reason.  The  defect  is  not  amend- 
able. Werbolowsky  v.  Greenwich  Ins. 
Co.,  14  Abb.  N.  C.  90. 

If  the  defendants  are  a  firm,  signa- 
ture by  one  of  them  is  not  enough 
without  afiidavit  to  authority  from 
the  others. 

9  Warner  v,  Babcock,  9  App.  Div. 
398,  41  N.  Y.  Supp.  493;  Mansfield  v. 
Fleck,  23  Minn.  61. 

10  Such  is  the  usual  practice,  but 
the  service  of  a  copy  is  effective. 
Smith  r.  Kerr,  49  Hun,  29,  1  N.  Y. 
Supp.  454.  15  Civ.  Pro.  126. 

n  See  Rollins   i\   Barnes,  23  App. 


1572 


Abbott's  psactiob  and  fobms. 


4 


FORM  Ho.  1801. 
Another  Fomi;  offer  of  judgment  for  epedfic  reliefjis 

''  The  defendants  herein  H.  B.  and  A.  V.  G.,  as  ind 
and  as  executor  and  executrix  of  and  trustees  under  the 
and  testament  of  H.  B.,  late  of  the  city  of  ,  c 

hereby  offer  to  allow  judgment  to  be  taken  against  i 
favor  of  plaintiff  requiring  defendants  to  specifically 
their  contract  with  the  plaintiff  referred  to  in  the  amenc 
plaint  herein,  by  conveying  to  the  plaintiff  a  good  ma 
title  to  the  premises  in  said  contract  described  free  i 
adverse  claims  referred  to  in  said  complaint,  together  wi 

"  Dated,  New  York,        ,  19     J' 


FORM  No.  1302. 
Another  Form;  in  replevin,  excepting  some  of  the  chntteU 

[As  in  Form  1299  to  the  *,  continuing:]  for  the  p( 
of  all  the  chattels  described  in  the  complaint  herein  excep 
articles]  y  with  costs.^' 

FORM  No.  1308. 
Offer  hy  plaintiff  to  allow  judgment  on  conntercUim.i« 

[Title  of  court  and  action.] 

The  plaintiff  hereby  offers  to  allow  "judgment  to  b 
against  4iim  by  the  defendant [s]  for  dollars,  wi 

[or,  to  be  taken  against  the  defendant  for  the  sum  of 
dollars,  and  against  the  plaintiff  in  favor  of  the  defenc 

costs]. 

[Date.]         [Signature  of  plaintiff  with  acknowledge 
signature  and  office  address  of  — 

[Address]   To  ,  '  Attorney  for  plaii 

Attorney  for  defendant. 
[Affidavit  when  attorney  signs;  see  Form  1304.] 


Div.  240,  48  N.  Y.  Supp.  779,  5  Anno. 
Cas.  153;  Kennedy  v.  McKone,  10 
App.  Div.  88,  41  N.  Y.  Supp.  782. 

12  From  Abel  t*.  Bischoff,  99  App. 
Div.  248,  90  N.  Y.  Supp.  990. 

13  From  Shepherd   v.  Moodhe,   150 


N.  Y.  183,  where  it  was  hel 
acceptance     of     the     offer 
plaintiff    from    thereafter 
title  to  the  excepted  artid 
14  N.  Y.  Code  Civ.  Pro.,  | 
notes  to  preceding  Forms. 
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FORM  No.  1304. 
It  to  anthenticAte  attonie3r'8  offer,  or  acceptance  of  offer.i0 

the  cause,  unless  indorsed  or  under- 
rritten  on  offer  or  acceptance.'] 


ing  duly  sworn,  says: 

he  is  the  attorney  for  [or,  one  of  the  attorneys  for] 
lant    Y.    Z.     [or,    the    plaintiff  —  naming  the  party 
offer  or  acceptance]  in  the  above  entitled  action. 

;  deponent  is  duly  authorized  by  said   [name  all]  to 

annexed    [or,  within  —  or,  foregoing]   offer  of  judg- 

acceptance  of  offer  of  judgment],  on  behalf  of  said 

,   and  has   subscribed  the  same,   pursuant  to  such 

[Signature.] 

FORM  No.  1805. 
Notice  of  acceptance  of  offer  of  jndsment.i6 

ourt  and  action.] 

ike  notice  that  the  plaintiff  [or,  the  defendant]  hereby 
offer  of  the  defendant   [naming  whom,  if  part  of  sev- 

f  plaintiff's  offer  —  of  plaintiff],  dated  the  day 

,  19     ,  to  allow  judgment  to  be  taken  against  him 

ion  [for  the  sum  of  dollars],  with  costs. 

[Signature  of  party  with  acknowledgment;  or 
signature  and  office  address  of  — 

r]  To  Attorney  for  .] 

)mey  for  defendant. 

idavit  when  attorney  signs;  see  Form  1304.] 


by  Code  Civ.  Pro., 
[  attorney  signs  either 
ptance.  Its  omission  is 
rularity  which  will  not 
e  judgment.  St.  John, 
mith,  82  App.  Div.  348, 
p.  1025.    But  makes  the 


offer  ineffective.     Riggs  v,   WaydcU, 
78  N.  Y.  686. 

16  Serve  within  ten  days  of  service 
of  offer;  or  within  twenty  days,  if 
the  offer  was  served  by  mail.  Van 
Allen  r.  Glass,  60  Hun,  546,  15  N.  Y. 
Supp.  261,  21  Civ.  Pro.  127. 
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FORM  No.  1306. 
Affidavit  to  enter  judgment  on  accepted  offer. 
ITitle  of  court  and  action.} 
[Venue.'] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  [the  managing  clerk  in  the  office  of]  th 
ney  for  the  plaintiff  in  this  action. 

II.  That  on  the  day  of  ,  19  ,  the  defendar 
fby  Z.  T.,  his  attorney],  served  [by  mail]  upon  said  attoi 
the  plaintiff  the  annexed  written  offer,  subscribed  by  s 
fendant  [or,  subscribed  by  said  attorney  for  the  defends 
duly  authenticated  by  his  affidavit  thereto  annexed],  t 
judgment  to  be  taken  against  said  Y.  Z.  in  this  action,  i 
sum  of                 dollars],  with  costs  [or  state  special  reli 


III.  That  on  the 


day  of 


19     ,  and  wit 


[or,  twenty,  if  served  by  mail]  days  after  the  service  of  sa 
as  aforesaid,  the  plaintiff  accepted  the  same,  and  serve 
said  defendant  ['s  attorney]  a  written  notice  of  acceptan 
scribed  by  plaintiff,  of  which  a  copy  is  [or,  subscribed  b; 
tiff's  attorney,  and  duly  authenticated  by  his  affidavit,  oJ 
notice  of  acceptance  and  affidavit  copies  are]  hereto  annex 

IV.  That  the  items  of  expense  and  disbursements  embr 
the  annexed  bill  of  costs  have  been,  or  will  be,  necessa 
curred  by  the  plaintiff  in  this  action. 

[Jurat.]  [Signat 


■ 


FORM  No.  1307. 
Judgment  on  accepted  offer. 

[Title  of  court  and  action.] 

The  sunmions  in  this  action  having  been  duly  [pers 
eerved  on  the  defendant,  and  the  defendant  having  duly  a] 
and  offered  in  writing  to  allow  judgment  to  be  taken  agaii 
for  the  sum  of  dollars,  with  costs ;  and  the  plaintiff 

within  ten  days  thereafter  duly  accepted  said  offer  and  th( 
tiff's  costs  having  been  duly  taxed  at  the  sum  of  ( 

ITow,  on  motion  of  A.  T.,  plaintiff's  attorney. 

It  is  adjudged,  that  the  plaintiff  A.  B.  recover  of  the 
ant  Y.  Z.  the  sum  of  dollars,  with  doUai 

amounting  together  to  dollars. 
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FORM  No.  1308. 
avit  to  move  for  payment  of  sum  admitted  by  anawer.iT 

court  and  cause.'] 


,y  being  duly  sworn,  says  that  he  is  the  plaintiflf's  attop- 
i;  that  the  answer  served  herein  admits  $  to  be 

iff,  [and  that  the  annexed  notice  of  offer  to  allow  judg- 
served  on  deponent,  by  defendant's  attorney  herein, 
day  of  >  19     >  aiid  that  the  plaintiff  has  not 

aid  offer,  and  the  time  to  accept  the  same  has  expired.] 

]  [Signature.'} 

FORM  No.  1309. 

Notice  (or  order  to  show  cause)  thereon. 

etc.   (moving  on  pleadings  and  offer  and  affidavit  to 

in  Form  815  or  818,  substituting  for  the  italic  clause 

le  X  and  f :]  that  the  defendant  pay  to  the  plaintiff  the 

e  plaintiff's  claim  admitted  to  be  just,  to  wit,  the  sum 

dollars,  with  interest  thereon  from  the  day 

,19     ,  with  costs  of  the  action  to  the  time  of  the 

said  offer  to  allow  judgment,  without  prejudice  to  the 

2e  of  the  action  for  the  balance  claimed  to  be  due,  and 

of  this  motion,  and  for  such  other  [efc.]. 

ed  by  Wireman  v.  Remington,  etc.,  Co.,  30  N.  Y.  Super.  Ct.  315. 
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ARTICLE  IX. 
Offeb  to  Liquidate  Damages. 
FORMS. 
1810.  Offer  to  liquidate  damages.  1311.  Notice  of  aoeeptanoe 

FORM  No.  18ia 
Offer  to  liquidate  da]iiasei.is 
[Title  of  court  and  action.'] 

The  defendant  [if  one  of  several  not  jointly  liable,  noi 

hereby  offers  that  if  he  fails  in  his  defense  in  this  actio 

tiff's  damages  may  be  assessed  at  the  sum  of  do 

[Date.]  [Signature  of  defendant,  with  acJcnowl 

or  signature  and  office  address  of 

Attorney  for  defe: 

[Address]  To 

Attorney  for  plaintiff. 
[If  subscribed  by  attorney  or  by  one  of  the  several  j 
etc.,  add  affidavit;  see  Form  1304.] 

FORM  No.  1311. 
Notice  of  acceptance  thereof .!• 

[Title  of  court  and  action.] 

Please  take  notice,  that  plaintiff  hereby  accepts  the 
the  defendant  [if  one  of  several,  name  him]j  dated  the 
of  ,  19     ,  that  if  he  fails  in  his  defense  hei 

plaintiff's  damages  be  assessed  at  the  sum  of  dolh 

[Date.]  [Signature  of 

Attorney  for  pla 
[Address]  To  , 

Attorney  for  defendant. 
[If  subscribed  by  attorney  or  by  one  of  several  partn 
add  affidavit;  see  Form  1304.] 


IS  This  offer,  which  is  allowed  by 
N.  Y.  Code  Civ.  Pro.,  §  736,  in  actions 
on  contract,  must  be  served  with  the 
answer.  If  not  accepted,  it  has  the 
effect  of  entitling  defendant  to  re- 
cover his  expenses  of  preparing  for 


trial  of  the  question  of  dan 
less  plaintiff's  damages  ar< 
at  a  larger  sum. 

i»To  be  served  with  or  1 
tice  of  triaL 
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ARTICLE  X. 

Payment  into  Couet. 

ttary  payment,  to  obtain  interpleader,  see  p.  1463.  For  compul- 
;  of  deposit  admitted  to  be  due,  see  Vol.  I,  p.  1142.  For  payment 
f  sale  under  judgment,  see  Chapter  XVI,  Article  III.] 


payment 


er  allowing  money  to  be 

lid  into  court. 

ice     of     payment     into 

nirt. 

tificate   that   money   has 

!en  paid  into  court. 


(1315)  Notice  of  acceptance  of  pay- 

ment. 

(1316)  Affidavit  to  obtain  order  for 

payment  out  of  money  in 
court. 

(1317)  Notice  of  motion   (or  order 

to  show  cause)  thereon. 

(1318)  Order  for  payment  of  money 

out  of  fund  in  court. 


t  of  payment.']  —  When  a  debt  is  due,  a  tender  of  the 
jnt  with  no  condition  attached,  and  the  payment  thereof 
pursuant  to  its  order,  even  if  not  accepted,  is  an  abso- 
jr  of  the  money  to  the  creditor.  When  the  sum  tendered 
1  the  amount  due,  it  is  a  conclusive  admission  of  the 
3s  to  the  extent  of  the  tender,  regardless  of  the  final 
he  action,  and  not  only  does  the  party  paying  it  into 
Jl  right  to  it,  but  the  court  itself  has  no  power  to  make 
L  the  game  action,  which,  in  effect,  retransfers  the  title. 
1  mutual  mistake,  or  mistake  on  one  side  and  fraud  on 
can  be  had,  if  at  all,  only  in  an  independent  action 
the  purpose.  The  same  rule  prevails  whether  the  action 
r  on  contract,  Eef usal  of  the  creditor  to  accept,  or  the 
ther  party,  or  the  commencement  of  another  action,  does 
the  effect,  for  the  title  passes  by  operation  of  law  the 
the  tender  had  been  accepted.  The  transfer  is  complete 
be  changed  without  consent,  or  a  decree  in  equity,  from 
b  the  court  takes  control  of  the  money.  If  the  plaintiff 
h  the  action  and  is  nonsuited,  or  the  verdict  is  against 
lor  a  sum  less  than  the  amount  tendered  and  paid  into 
the  defendant  cannot  take  the  money  back,  for  it  is  not 
B  passed  irrevocably  to  the  adversary.^ 


ao  Mann  v.  Sprout,  185  N.  Y.  100. 
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Abbott's  practice  and  forms. 


FORM  No.  1312. 
Order  aUowing  money  to  be  paid  into  covrtsi 

IName  of]  Court  [or  if  a  court  orderly  At  a  Special  T 

08  in  Form  820, 
Upon  the  pleadings  in  this  action  and  on  reading 
the  annexed  affidavit  of  M.  N.,  verified  on  the         day  c 
19     ,  from  which  it  appears  that  on  the  day  of 

Iwithin  ten  days'l  the  defendant  tendered  plaintiff  tl 

dollars  and  dollars  costs;  now,  on 

Z.  T.,  attorney  for  the  defendant  herein, 

Ordered,  1.  That  defendant  have  leave  to  bring  i 
by  paying  the  same  to  the  county  treasurer  of 
the  sum  of  dollars,  admitted  by  him  to  be  due  th 

herein,  together  with  dollars,  plaintiff^s  costs  U 

2.  That  the  plaintiff  have  leave  at  any  time  to  take  sj 
out  of  court. 

Enter:  [signature  of  judge  hy  initials  of  name  anc 
[File    certified   copy    with    the    depositary.     N.    Y. 
Rules,  No.  68.] 


21  The  power  of  the  court  to  allow 
voluntary  payment  into  court,  by  way 
of  narrowing  or  superseding  the  issue 
raised,  is  inherent.  Dakin  v.  Dun- 
ning, 7  Hill,  30;  Wilson  v.  Doran,  39 
Hun,  88.  But  the  practice  has  been 
extended  and  regulated  in  some  detail 
by  statute.  N.  Y.  Code  Civ.  Pro., 
§f  731-734. 

Payment  into  court  in  ejectment 
for  non-payment  of  rent,  see  N.  Y. 
Code  Civ.  Pro.,  §f  1506,  1508.  On 
foreclosure  commenced  for  non-pay- 
ment of  an  instalment,  Id,,  §§  1634, 
1635. 

The  order,  which  was  a  common 
order  under  the  former  practice,  and 
is  usually  made  ex  parte  now,  may 
be  applied  for  on  affidavit,  or  on  the 
pleadings,  or  even  the  complaint 
alone.  And  doubtless  nuiy  be  made 
by  a  judge.    Vol.  I,  p.  89. 

It  is  the  better  practice  always  to 
take  an  order  giving  leave.  Wilson 
V.  Doran,  39  Hun,  88.  Payment  to 
the  clerk  without  such  leave  has  been 
held  ineffectual.  Davidson  t'.  Lamp- 
rey, 16  Minn.  405. 


The  clerk  ought  not 
money  offered  as  paid 
without  an  order  autl 
Baker  v.  Hunt,  I  Wend.  1 
that  therefore  he  might  re 
was  not  thereafter  liable 
as  if  he  had  kept  it). 

Compulsory    payment 
admitted  has  already  beei 
Vol.  I,  p.  1142. 

The  court  has  inheren 
require  its  officer,  having 
of  a  fund  in  litigation 
Swerarton,  20  Wkly.  Dig. 
ney) ;  or  one  who  obtained 
of  the  fund  by  judicial  t 
which  he  has  since  resigi 
ew  rel,  Dennis  v.  Kent  Cii 
(Mich.,  1886),  3  N.  W. 
special  administrator ) ;  < 
who  has  wrongfully  withd 
from  the  court  (Osbom 
SUtes,  91  U.  S.  474),  tc 
Compare,  as  to  other  rei 
Keiley  v,  Dusenbury,  42  I 
a.  238  (ard,  77  N.  Y. 
out  opinion ) ;  De  Bussien 
day,  4  Abb.  N.  C.  Ill,  i: 
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FORM  No.  1813. 
notice  of  payment  into  cotirt.22 
Turt  and  action.^ 

ke  notice,  that  the  within  is  a  copy  of  an  order  entered 
ion  on  the  day  of  ,  19     ;  and  that  the 

)f  dollars  has  been  this  day  duly  paid  into 

uant  thereto. 

[Signaiure  and  office  address  0/], 
To  ,  Attorney  for 

)mey  for 

FORM  No.  1314. 
Certificate  that  money  has  been  paid  into  conrt.2S 

ourt  and  action.'] 

ersigned,  M.  N.,  treasurer  of  the  County  of 
erlain  of  the  county  of  New  York],  hereby  certifies 
day  of  ,  19     ,  Y.  Z.,  defendant  herein 

eriff  of  said  county],  deposited  in  this  court  the  sum 
dollars,  pursuant  to  the  order  of  which  a  copy  is 
r  otherwise,  as  thus:  as  having  been  paid  to  him  by 
defendant,  in  lieu  of  an  undertaking  of  bail  in  this 


[^Signature  of]. 
Treasurer  of 


county. 


FORM  No.  1315.24 
Notice  of  acceptance  of  payment. 
ouH  and  cause."] 

ke  notice^  that  the  plaintiff  accepts  the  sum  of 
d  by  the  defendant  into  court,  in  satisfaction  of  the 
is  action. 

[Signature  and  office  address  of], 
To  ,  Attorney  for  plaintiff. 

Attorney  for  defendant. 


Lr. 


leCiv.  Pro.,  1732;  Plat- 
a,  26  Hun,  374. 
de  Civ.  Pre,  |  746. 


a*  N.  Y.  Cbde  Civ.  Pro.,  §  732 ;  John- 
Bon  V,  Covert,  3  Monthly  L.  Bui.  91; 
Mela  V.  Geis,  3  Civ.  Pro.  Rep.  152. 


1580        Abbott's  fbactice  akd  fobms. 

FORM  Ho.  ISie. 
Affidavit  to  obtain  oitar  for  paymoat  out  of  money  in  con 

[Title  of  court  and  action.'] 
[Venue.] 
Y.  Z.  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  above  named  [or  other 
relation  to  the  cause.] 

II.  [State   circumstances  of  payment  into  court  < 
applicant's  right.^] 

III.  [If  order  to  show  cause  is  ashed,  state  as  on  p. 
[Jurat]  [Sigr 
[Append  certificate  of  depositary  showing  amount 

and  any  consent  of  a  party  relied  on,  acknowledged.^] 


FORM  No.  1317. 
Notice  of  motion  (or  order  to  show  canoe)  tliereon.98 

[Title  and  recitals  as  in  Form  815,  or  818,  stating 
thus:]  requiring  M.  N.,  county  treasurer  [or,  chami 
the  county  of  New  York],  to  pay  to  the  defendant  Y. 
attorney  dollars,  the  amount  of  defendant's  cos 

action,  out  of  the  sum  of  dollars  deposited  by 

tiff  with  said  in  lieu  of  the  usual  undertaking 

by  law  on  the  granting  of  an  order  of  arrest 


2B  See  TunBtall  v.  Winton,  31  Hun, 
231. 

The  court  may  act  upon  motion  on 
affidavits;  but  the  Court  of  Chancery 
was  aoouetomed,  except  in  clear  cases 
(Heathcote  v.  Edwards,  Jac.  504; 
Oliver  t?.  Burt,  1  Beav.  583),  to  re- 
quire a  petition.  Under  the  present 
practice  a  petition  is  more  appropri- 
ate if  persons  not  parties  to  the  ac- 
tion apply  or  are  to  be  notified  and 
heard,  and  it  is  also  commonly  re- 
sorted to  where  a  contest  is  expected 
and  the  formal  trial  of  an  issue  de- 
sired.   8ee  Vol.  I,  p.  306,  etc. 


26  As  to  the  right  in 
tardy  application  after 
tribution,  see  /n  re  Hows 
175;  Kerr  v,  Blodgett,  4i 
and  16  Abb.  Pr.  137;  and 
Volume  I,  note  61. 

27  Consents  to  payment 
knowledged,  and  proof  of 
of  the  applicant  must  ace 
application  and  be  mad 
other  person.  See  N.  Y. 
No.  12. 

28  Only  granted  on  no 
attorneys  of  all  who  ha^ 
N.  Y.  Gen.  Rules  No.  69 
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FORM  No.   1318. 
Ordtt  for  paymeat  of  money  out  of  fund  in  courts* 

^^^i^^'}  At  a  Special  Torm  [etc..  as  in 

Farm  820,  p.  1174], 
ouri  order)  and  recitals  according  h  the  case;  see  Form 
.  1174,  siating  relief  as  Ihus.'Y'* 

ED,  that  said  motion  be  and  the  same  la  hereby  granted, 
reasurer  of  the  county  of  is  hereby  directed  to 

of  the  funds  remaining  on  deposit  in  his  hands  to  tlie 
:his  action,  to  the  defendant,  [or  to  T.  Z.,  bis  attorney.^ij 
of  ^     dollars   [being  costs  awarded   defendant 'by 

iDd  moittitnr  of  the  Court  of  Appeals,  filed  herein  on 
,19     ,  together  with  interest  on  said  sum  from  the 

,  1&  ,  to  this  date  amounting  in  the  aggregate 
1  of  f  ],  and  that  the  said  treasurer  pay  the  balance 
?  V^  }^^  ^"^  *"^^  ^  and  accrued  interest,  if  any, 

mtiff  [or  to  A.  T.  his  attorney]^ 

[mgnaiure  of  judge  by  initials  of  name  and  me,] 

I  and  deliver  two  certified  and  countersigned  copies 
to  N,  1.  Gen,  Rules,  No.  69,] 


?  inberent  power  of  the 
wt  thfit  a  dqjosit  taken 
curity  l}<3  pass€?d  over,  see 
arJey,  10f>  U,  S.  433-442. 
I  ear  parte  order  mav  pro- 
isuTer,  a^c  People  ex  ret. 
Uudall  73  N.  Y.  416^ 
It.  Tr.  Co.,  7  N.  Y,  Supp. 


558.  But  N,  Y.  Gen.  Rule  No,  69 
mimres  notice  to  oil  flttorners  a|>- 
pf'iirfn^    for    partieii. 

31  Afl  to  th«  power  nf  the  attorney 
of  record  to  receive  pflvment,  HiJIer 
t\  Prewott,  H7  Mi^s.  431;  Spenoer^s 
Appeal    (Penn..   1S87),  8  Cent   Rep. 
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ARTICLE  XI. 
Pbbfebences  on  THE  Calendab. 


1.  ClaMifications. 

2.  Waiver. 

3.  Inherent  power  of  court. 

I.   In    counties   otheb  than    New 
YoBK,    Kings,    Queens,    Erie, 

AND    IN    THE    SEVENTH    JUDICIAL 
DISTRICT. 


II.  In  counties  of  Ni 
Kings,  Queens,  Ebu 
the  seventh  judicial 

FOBMS. 

(1322)  iMotioe  of  motion  1 
ence  under  statu 
other  issues. 
Affidavit   upon    ix 

preference. 
Order    granting 
on  trUl  term  in 
trict. 

(1325)  Affidavit    upon    i 
prefer  as  a  shoi 


(1323) 
(1324) 


Forms. 
(1310)     Affidavit    to    obUin    pref- 
ence  on  the  calendar;  on 
facts  not  appearing  in  the 
pleadings. 

(1320)  Notice    of    motion    to    put 

cause  on  preferred  calen- 
dar. 

(1321)  Order  thereon. 

1.  Classifications.^  —  Preferences  upon  trial  and  appe 
dars  are  regulated  by  statute,^  by  general  court  rules,^  and 
rules  prescribed  by  the  different  Appellate  Divisions  or  1 
tices. 

Except  in  the  counties  of  New  York,  Kings,  Queens,  I 
of  the  seventh  judicial  district,  if  the  right  to  a  preference 
upon  the  pleadings,  no  order  is  necessary,  but  the  note 
must  make  the  claim  and  the  clerk  will  award  the  preferen 
the  excepted  counties,  a  court  order  is  required." 

The  local  regulations  are,  of  course,  adapted  to  local  co] 
and  are  so  varied  that  no  consideration  of  them  may  pro 
attempted. 

Where  a  court  order  is  necessary,  the  statute  makes  t 
ifications :  (1)  In  the  excepted  counties,  as  above  named, 
is  always  essential,  notice  must  be  served  with  the  notice 
and  the  granting  of  the  preference  is  discretionary;^*  (2) 
cx)unties,  the  motion  must  be  made  before  the  cause  is  no 
trial,  and  the  order  obtained  before  and  served  with  the  i 
trial." 

82  N.  Y.  Code  Civ.  Pro.,  §§  789-793. 

83  Gen.  Rules  Nos.  36,  39. 

8*  Code  Civ.  Pro.,  §  793.    See  Form  of  note  of  issue,  post,  Form  16 

85/(1. 

86 Morse  v.  Press  Pub.  Co.,  71  App.  Div.  351,  75  N.  Y.  Supp.  976; 
«.  Brooklyn  Heights  R.  Co.,  71  N.  Y.  Supp.  1095,  32  Civ.  Pro.  Rep. 
87  Code  Civ.  Pro.,  fi  793;  Manhattan  Co.  v.  Dunn,  13  N.  Y.  Civ.  Pro, 
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^er.']  —  The  right  to  the  statutory  preference  may  be 
ious  ways :  a  husband  failing  to  pay  alimony  is  not  en- 
party  failing  to  move  for  preference  at  the  term  noticed 
ersary  cannot  thereafter  move  at  a  later  term;^°  if  the 
not  made  at  the  term  for  which  the  cause  is  noticed,*^ 
day  noticed,*^  the  statutory  right  is  lost, 
in  noticing  for  trial  will  not  defeat,  if  the  motion  is 
oticed  with  the  notice  of  trial,  and  no  injury  to  other 
own  by  the  delay .*^ 

ht  to  a  preference  under  the  court  rules,  because  the 
is  under  arrest,  is  waived  by  his  discharge  on  giving 

'ent  power  of  court. 1  —  The  court  has  an  inherent  power 
its  calendar,  which  cannot  be  abrogated  by  the  Legisla- 
may  grant  a  preference  to  avoid  hardship.**^ 

FNTIES  OTHER  THAN  NEW  YORK,  KINGS,  QUEENS,  ERIE 
AND  IN  THE  SEVENTH  JUDICIAL  DISTRICT. 

FORM  No.  1319. 
obtain  preference  on  the  calendar,  on  facta  not  appearing  in  the 
pleadings.^ 

:ourt  and  action.] 

)eing  duly  sworn,  says: 

e  state  the  ground  of  preference,  for  instance,  if  under 

That  she  is  the  plaintiff  in  the  above-entitled  action. 


r  r.  Fennessy,  111  App.  Div.  181,  97  N.  Y.  Supp.  602. 
aery  v,  Daniell,  91  App.  Div.  18,  86  N.  Y.  Supp.  344. 
r.  Met.  St.  Ry.  Co.,  38  Misc.  46,  76  N.  Y.  Supp.  901.    Even  though 
lie  is  not  filed.    Am.  Exch.  Bank  v.  Yule  Mach.  Co.,  68  App.  Div. 
.  Supp.  1097. 

r.  Johnson,  71  App.  Div.  266,  75  N.  \.  Supp.  822;  Eckhard  v. 
p.  Div.  662,  61  N.  Y.  Supp.  267;  Marks  v.  Murphy,  27  App.  Div. 
.  Supp.  622. 

ids  r.  Met.  St.  Ry.  Co.,  60  App.  Div.  160,  63  N.  Y.  Supp.  724. 
K  Hoffman,  68  App.  Div.  640,  69  N.  Y.  Supp.  258. 
jr  V.  Star  Co.,  98  App.  Div.  101,  90  N.  Y.  Supp.  772,  aff'd,  181 

.  Keepers,  6  Civ.  Pro.  Rep.  66,  66  How.  Pr.  474. 

aige  alone  is  not  sufficient.    Crawford  v,  N.  Y.  City  Ry.  Co.,  108 

0,  95  N.  Y.  Supp.  769. 


d  hy  Yates  r.  Stiles,  15 

13. 

is    necessary    when    the 

(reference  do  not  appear 

idings.      The    official    or 

e   capacity   in   which    a 


party  sues,  and  the  infancy  of  one 
appearing  by  guardian  ad  litenif  are 
facts  appearing  on  the  pleadings, 
within  this  rule.  Jackson  v,  Jackson, 
44  Misc.  44,  89  N.  Y.  Supp.  716. 
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which  is  brought  to  recover  her  dower  in  lands  belongio 
late  husband,  as  appears  by  the  complaint. 

II.  That  she  has  no  sufficient  means  of  support  aside 
estate  in  controversy;  that  her  income  is  wholly  deri^ 
[here  state  source  if  any"]  ;  and  said  income  amounts  to 

dollars  per  week  and  she  subsists  in  part  only  by 
ity  and  assistance  of  her  relatives   [naming  theml   wl 
at  [or   otherwise   set   forth   facts   substantia 

allegation']. 

III.  That  issue  was  joined  in  the  action  on  the 

,19  ,  and  [state  earliest  time  at  which  it  may 
and  circumstances,  if  any,  as  to  delay,  which  may  c 
application.] 

IV.  [If  order  to  show  cause  is  ashed,  or  if  applicatx 
parte:]    That  no  previous  application  [etc.;  see  p.  117 

[Jurat]  [Sigru 

[Serve  copy  of  the  order  giving  preference,  with  o 
notice  of  trial  or  argument.^ 

FORM  No.  1320. 
Notice  of  motion  for  prefer«ice.48 

[Title  of  court  and  cav^e.] 

Please  take  notice,  that  upon  the  pleadings  herein,  a 
the  annexed  affidavit  of  A.   B.,   verified  on  the 

,  19  ,  the  undersigned  will  move  this  court  at  i 
Term  thereof  to  be  held  at  the  Court  House  [or,  at  1 
Hall],  in  the  city  of  ,  in  the  county  of 

move  the  Hon.  J.  K.,  a  justice  of  this  court  at  —  sj 
place  and  hour]^^  on  the  day  of  ,  19     [if  i 

in  court,  add:  at  the  opening  of  the  court  on  that  day,  o: 
thereafter  as  counsel  can  be  heard],  for  an  order  gi^ 
cause  a  preference  on  the  calendar  of  the  [April]  Trial 
this  court  for  the  county  of  ,    on    the    ground 

ground,  as  thu^:]  that  the  property  of  the  defendant  is  he 


47  In  this  particular  case  of  dower, 
the  order  may  be  ea  parte,  but  in 
other  cases  notice  must  be  given 
(§  793),  and  in  this  case,  as  well  as 
in  others,  the  order  must  be  served 
before  or  with  notice  of  trial  or  ar- 
frument.  Bartlett  t'.  Musliner,  92 
N.  Y.  646. 


^  Must  be  served  in  such 
the  order  thereon  may  hi 
before  and  served  with  noti 
Code  Civ.  Pro.,  f  793. 

40  Bank  of  Attica  r.  Mel 
Bk.,  91  N.  Y.  239;  N.  Y. 
Pro.,  fi  793. 
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lent  issued  in  this  case,^  and  for  such  other  and  further 
lay  be  just 

[Signature  and  office  address  o/], 

To  ,  Attorney  for  [defendant]. 

Attorney  iot  [plaintiff], 

FORM  No.  1821. 
Order  giving  preference  on  the  calendar.si 

i  recitals  according  to  the  case;  see  Forms  819  and 
1174.] 

D,  that  this  cause  is  entitled  to  a  preference  as  [inr 
roundliy  and  the  Clerk  of  this  court  is  hereby  directed 
aid  cause  upon  the  Trial  Term  calendar  for  [April, 
I  preferred  cause. 

^lES  OP  NEW  YORK,  KINGS,  QUEENS,  ERIE,  AND  IN  THE 
SEVENTH  JUDICIAL  DISTRICT. 

FORM  No.  1322. 
»f  motion  for  preference  under  statute  over  all  other  i88uei.B3 

Form  815,p.ll71  of  this  volume,  to  the  t,  continuing :'\^ 

to  move  this  cause  as  a  preferred  cause  over  all  other 

disposed  of  [and,  in  a  jury  case  in  the  first  district: 


jen.  Rules  No.  36,  which 
[>  for  preference  where  the 
B  hela  under  arrest.  It 
Id  that  the  court  also  has 
power  to  give  preference 
rdship.  Smith  v.  Keepers, 
Rep.  66,  66  How.  Pr.  474. 
■  cases,  see  the  statutory 
I.    N.  Y.  Code  Civ.  Pro., 

der  must  be  made  by  the 
udge  thereof. 

les   or   calendar    practice 
;he  proper  wording  of  this 

pon  the  pleadings,  as  well 
iivit  showing  special  rea- 
ranting  preference.  See 
and  notes.  Serve  with 
rial;  although  it  is  not 
^at  the  notice  be  attached 
I  at  the  same  time  as  the 
rial,  as  it  may  be  served 
e  within  which  the  cause 
>ticed  for  trial.    Rudolph 

100 


r.  Third  Ave.  R.  Co.,  64  App.  Div. 
194,  66  N.  Y.  Supp.  603;  Gilbert  v. 
Finch,  46  App.  Div.  75,  61  N.  Y. 
Supp.  300. 

Of  course  the  action  cannot  be  upon 
the  calendar  before  the  notice  of  trial 
is  served,  or  the  motion  for  preference 
noticed;  but  it  should  be  on  the  cal- 
endar when  the  motion  is  heard. 
Warden  v.  Post  SS.  Co.,  39  App.  Div. 
643,  57  N.  Y.  Supp.  332.  The  motion 
should  be  denied  if  the  notice  of  trial 
is  not  properly  served.  Veinstok  r. 
Veinstok,  63  App.  Div.  16,  71  N.  Y. 
Supp.  195. 

63  In  the  first  district,  the  motion 
must  be  noticed  for  Part  II  of  the 
Trial  Term,  in  a  jury  case,  or  Part 
III  of  the  Special  Term  in  an  equity 
case. 

In  the  City  Court  of  New  York, 
move  at  Trial  Term,  Part  I. 

Consult  the  local  rules  in  other 
counties. 
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and  for  an  order  directing  that  this  cause  be  placed 
Day  Calendar  of  Part  of  the  Trial  Term  for  the 

of  ,  19     ,  for  trial  and  called  after  the  cai 

upon  the  said  Day  Calendar  marked  ready],  and  for  si 
and  further  relief  as  may  be  just. 

FORM  No.  1323. 
Affidavit  upon  motioB  for  prtftr«noe.M 

[Title  of  court  and  cause.'] 
[Venue.'] 

A.  B.,  being  duly  sworn  deposes  and  says,  that  si 
administratrix  above  named.  That  the  intestate,  J.  B., 
husband;  that  she  was  absolutely  dependent  upon  him 
port  and  maintenance,  and  that  she  is  left  without  as 
whatsoever  except  such  as  she  is  able  to  obtain  from  thi 
of  friends." 

That  issue  was  joined  in  this  action  on  the 

,19     ,  by  service  of  the  defendant's  answer. 

That  notice  of  trial  for  the  coming  [June]  term  is 
pared  and  intended  for  service  herewith.** 

FORM  No.  1324. 
Order  grantiiig  preference  on  trial  term  calendar  in  first  dist 

[Title  (court  order.)] 

[After  appropriate  recitals.] 

Ordered,  That  the  [plaintiff's]  motion  for  a  prefe 
and  the  same  is  hereby  granted  and  the  Clerk  is  hereby  di 


MThe  motion  for  a  preference  over 
aU  other  issues  upon  the  trial  term 
calendar  in  the  first  judicial  district 
will  be  denied  if  based  upon  the 
pleadings  alone;  facts  must  appear 
by  affidavit  to  invoke  the  court's  dis- 
cretion in  favor  of  the  application. 
Carroll  v,  Penn.  Steel  Co.,  96  App. 
Div.  166,  89  N.  Y.  Supp.  199  (admin- 
istratrix a  sole  plaintiff)  ;  Eising  r. 
Young,  38  Misc.  12,  76  N.  Y.  Supp. 
698  (libel);  Davis  v.  Westervelt,  38 
Misc.  13,  76  N.  Y.  Supp.  695  (trustee 
in  bankruptcy).  In  the  two  last  cases 
a  preference  was  granted  over  issues 
for  the  same  term  only. 

Contra,  if  sought  upon  the  Special 
Term  calendar  in  that  district.  Jack- 
son V.  Jackson,  44  Misc.  44,  89  N.  Y. 
8upp.  715  (administratrix  a  sole 
party). 


Receiver's    motion    for 
granted        notwithstanding 
Schlesinger  r.  Gilhooly,  111 
158,   97   N.    Y.   Supp.   606, 

65  Sustained  in  I>ooley  v. 
Misc.  44,  76  N.  Y.  Supp.  1 

66  Motion    denied    when 
trial  was  not  properly  serv 
stok  V,  Veinstok,  63  App.  I 
N.  Y.  Supp.  196. 

67  Submit  notice  of  trial,  i 
of  service,  as  well  as  th 
papers. 

The  order  granting  pre! 
other  counties  will  usual] 
grant  the  preference  and  • 
clerk  to  place  the  cause 
calendar  as  a  preferred  ci 
Form  1321. 


«m^v.j 
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use  (being  numbered  on  Calendar  No.  3  of  the 

I  upon  the  Day  Calendar  to  be  called  in  [Part  10] 
Tenn  on  the  day  of  ,  19     ,  to  be  called 

ises  then  upon  said  Day  Calendar  marked  ready. 

FORM  No.  1325. 
ffidayit  upon  motion  to  prefer  as  a  short  csii8e.ss 

irt  and  catL8e,'\ 

iting  character  of  action,  and  isstLC,  conlintie:'\ 

)nent  [plaintiff's  attorney']  expects  to  call  but  [one 
,  A.  B.]  to  prove  the  issue  raised  upon  the  complaint, 
examination  and  cross-examination  upon  that  issue 
ieponent's  belief  consume  over  minutes. 

her  issues  in  same  way,  including  any  affirmative 
ded.] 


[>pear  from  the  moving 
Ewonable  certainty  that 
7  be  tried  withhi  the 
r  short  causes.  Uvalde 
Dunn,  77  App.  Div. 
tupp.  328,  12  Anno  Cas. 

York  City  Court,  mo- 
cause  are  to  be  made 
ore  the  Special  Term, 
to  obtain  a  statutory 


preference  are  to  be  made  at  Trial 
Term,  Part  I.  Rules  of  City  Cburt, 
Nos.  II  and  III;  Marsh  v.  Stand. 
Struct.  Co.,  35  Misc.  381,  71  N.  T. 
Supp.  1025. 

In  the  Supreme  Court,  first  dis- 
trict, notice  of  this  motion  need  not 
be  given  with  the  notice  of  trial. 
People  ew  rel,  Tyng  v,  Feitner,  39 
App.  Div.  532,  57  N.  Y.  Supp.  313. 
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ARTICLE  XII. 

Refebenoes    (other   than    fob    Trial   of    Issues   c 

Pleadings.) 


1.  Power  of  the  court.  (1353) 

2.  The  practice. 

3.  Effect  of  reference  of  motion. 

(1354) 

FOBMS. 

(1326)  Order   referring   a   question        (1355) 

not  arising  on  the  plead- 
ings, to  hear  and  report. 

(1327)  Order  referring  a  motion  or 

a  question  arising  thereon.        (1356) 
(1328-1348)   Statements    of    special 
directions    suitable    to   be 
inserted       in       foregoing        (1357) 
Forms. 
(1340)  Notice  of  hearing  before  ref- 
eree. 

(1350)  Subpcena    to    attend    before        (1358) 

referee 

(1351)  Oath   of' referee   on   special        (1359) 

reference    other    than    to 

make    partition    and    ad-        (1360) 

measure  dower. 

(1352)  Summons  by  referee  to  ap- 

pear personally. 


Order  that  books  ai 
be  deposited  wit 
before  accounting 

Notice  of  election 
nate  reference. 

Notice  of  bringing 
tion  after  refere 
controverted  que 
fact  thereon. 

Report  of   referee 
tion    arising    on 
(contempt). 

Exceptions  to  ref< 
port,  on  special 
(assessing  damag 
junction   undert^ 

Notice  of  motion  t^ 
referee's  report. 

Order  on  motion  t< 
report. 

Order  sustaining  e 
to  referee's  repori 


1.  Power  of  the  court.']  — The  inherent  power  of  the  ( 
order  a  reference,  does  not  extend  to  delegating  thus  the 
power  to  hear  and  determine  an  issue  arising  upon  the  pL 
It  does  enable  the  court  to  call  to  its  aid  a  referee  to  tal 
mony,  or  to  ascertain  facts,  in  an  interlocutory  proceec 
to  take  and  report  testimony,  and  in  either  case,  with  or 
the  opinion  of  the  referee;  or  to  state  an  account,  ascerl 
competency  of  sureties,  or  receivers,  superintend  the  execut 
deed,  or  perform  other  administrative  functions,  in  aid 
court ;  and  under  the  New  York  statute,**  on  a  reference  i 
purposes  as  these,  or  on  any  question  not  arising  on  the  ph 
the  referee  may  be  directed  to  determine  the  question.*^ 


W  N.  Y.  Code  Civ.  Pro.,  ||  827,  1015.  The  sections  are  applicable  tc 
York  City  Court.    Gillespie  v.  Mulholland,  12  Misc.  40,  33  N.  Y.  Sup 

60  See  note  in  18  Abb.  N.  C.  418,  on  reference  of  partly-tried  issu 
this  distinction  is  illustrated.  Stand.  Fashion  Co.  v,  Siegel-Cooper  Co. 
Div.  121,  60  N.  Y.  Supp.  739. 
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practice.'] — As  a  general  rule,  the  power  to  order  a 
Ls  a  power  of  the  court,  not  a  power  of  the  judge. ''^ 
referring  issues  arising  on  the  pleadings  are  commonly 
in  express  application  for  the  purpose,  which  is  treated 
>  Chapter  on  Trials.  Orders  for  other  references 
orm  the  subject  of  this  Article,  are  more  commonly 
lentally,  in  disposing  of  a  motion  or  of  an  application 
the  court  would  otherwise  determine  the  question  itself, 
y  of  the  referee  should  be  clearly  indicated  in  the  order, 
le  embarrassment,  which  results  from  uncertainty  under 
lous  order,  as  to  whether  he  is  only  to  take  and  report 
or  is  to  find  the  facts,  and  whether  he  is  to  give  his 


t  of  reference  of  motiorul  —  If  a  reference  of  motion  is 

uU  proofs  taken,  and  the  order  thereon  is  such  as  might 

d  by  appeal,  the  order  may  be  regarded  as  res  adjudicata 

ig  on  the  parties  in  a  sense  in  which  an  order  made  on 

3  not.® 

FORM  No.  1326. 

Ins  *  question  not  arising  on  the  pleadings,  to  hear  and  report. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
:aiLse.'] 

wading  and  filing  the  annexed   [stipulation  dated  the 
of  ,  19     ,  and]   aifidavit  of  M.  N.,  verified 


lay  of 


19     ,  and  on  motion  of  A.  T. 


>  the  distinction,  Volume  T,  pp.  88,  90,  etc.    So  also,  by  $  2266,  the 
erees  to  punish  for  contempt  for  the  indemnity  of  the  party  ag- 
)nferred  only  on  referees  appointed  by  the  court, 
nee  to  ascertain  and  report  a  fact  implies  the  power  to  take  tes- 
B  subject  is  only  to  be  ascertained  by  evidence.     (Story  t\  Living- 

359.  The  contrary  held  of  a  reference  "  to  state  the  facts,"  based 
us  testimony  already  taken  on  a  previous  reference.  Burton  v. 
V.  N.  C.  626.) 

such  reference,  without  directions  to  report  the  evidence,  a  state- 
conclusion,  without  the  testimony,  is  sufficient.  (Dorr  r.  Noxon, 
9;  Byington  v.  Hampton,  13  Iowa,  23;  Simmons  v.  Jacobs,  52  Me. 
p.,  Bailey  v.  Myrick,  ui.,  132. )    Otherwise  in  actions,  by  N.  Y.  Gen. 

n  to  take  and  report  proofs  or  evidence  does  not  justify  taking 
davits.  (Gumming  v,  Waggoner,  7  Paige,  603.)  The  finding  on 
to  ascertain  facts  contest^  on  a  motion,  does  not  conclude  the 
hall  I?.  Meech,  51  N.  Y.  140.  Compare  Doyle  v.  Met.  El.  R.  Co., 
05)  ;  much  less  when  the  reference  is  to  take  proof  and  report 
luhlenbrinck  r.  Pooler.  40  Hun,  526.) 

r.  St.  John,  25  N.  Y.  203.    But  even  then  a  rehearing  or  renewal 
Riggs  V.  Pursell,  74  X.  Y.  370,  380.    See  Vol.  I,  pp.  79,  157-160. 
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41 

i 


Obdered,  that  the  question  [stating  it  as  thus,  as 
would  be  a  reasonable  counsel  fee  and  compensation  for 
B.,  attorneys,  for  services  performed  by  them  for  the  d 
and  the  estate  of  which  he  is  executor],  be  and  the  sam 
is  referred  to  L.  W.  L.,  Esq.,  counsellor  at  law,  to  hear  tl 
submitted  by  the  respective  parties  in  reference  thereto 
report  the  same  with  all  convenient  speed  with  his  opin 

[May  add  clauses  as  in  reference  for  trial  of  issuer 
pleadings,]^     Enter:  [etc.,  as  in  next  Form.l 

[Take  certified  copy  for  use  of  referee.]^ 

FORM  No.  1327. 
Order  refening  a  motion,  or  a  question  arising  thereon.06 

At  a  Special  Term  [e\ 
Form  820,  p.  1174] 
[Title  of  cause.'] 

The  motion  of  the  plaintiffs   [for  an  injunction  agi 
defendants  W.  X.  and  Y.  Z.,  and  that  a  receiver  of  the 
of  the  corporation  be  appointed]  and  for  other  o 

relief,  coming  on  to  be  heard,  and  the  court  considerin 
reference  as  hereinafter  directed  is  necessary  to  enable  1 
to  properly  determine  the  controverted  questions  of  fac 
hereon,  [or,  if  referred  by  consent,  to  determine,  add: 
parties  having  agreed,  in  open  court  that  it  be  referred 
to  section  1015  of  the  Code  of  Civil  Procedure,  to  a  r 
determine  and  report  upon  all  the  questions  of  fact  aris 
this  motion],  now  upon  reading  and  filing  [mention 
it  is: 

Ordered,  that  K.  F.,  Esq.,  of  ,  counsellor  a1 

and  he  hereby  is  appointed  referee  to  hear  the  proofs,  s 
by  the  parties  upon  [state  question  if  a  narrow  one  — 


w  It  would  be  proper  practice  in 
such  a  case  to  make  the  order  pro- 
vide that  the  report  should  be 
brought  before  the  court  for  con- 
firmation by  notice,  or  should  be  filed 
and  stand  confirmed  if  exceptions 
were  not  dulv  taken.  See  Matter  of 
Bedford,  30  Hun,  551;  Ward  r.  Ward, 
29  Abb.  N.  C.  256,  and  note;  Rouni- 
anex  r.  Kossalko,  61  App.  Div.  486, 
70  X.  Y.  Supp.  36. 

05Gcritv  1*.  Seeger,  etc.,  Co.,  163 
N.  Y.  119. 


68  A  reference  to  determ 
troverted  question  of  fa< 
upon  a  motion  should  be  gr 
in  very  exceptional  cases, 
facts  are  complicated  and  i 
fest  that  the  truth  cannot 
tained  with  reasonable 
with  an  examination  of  the 
See  Weinberger  v.  Met.  Tn 
63  App.  Div.  240,  71  N.  Y.  i 
Buchholtz  V.  Fonda,  etc.,  I 
App.  Div.  566,  69  N.  Y.  Sl 
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>n8  of  fact  arising  upon  said  motion]  and  report  said 
^ther  with  his  opinion  thereon,  with  all  convenient 
idd  special  directions,  if  desired,  according  to  the  case. 
,  and  see  Forms  under  Tbial.  For  order  referring^ 
to  contempt,  see  pp.  1548,  1549.] 

[^signature  of  judge  by  initials  of  name  and  title.'] 
certified  copy  for  use  of  referee.^] 

132a-1348.— STATEMENTS  OF  SPECIAL  DIRECTIONS  SUIT- 
ABLE TO  BE  INSERTED  IN  FOREGOING  FORM. 

FORM  No.  1828. 
where  reference  U  ordered  by  the  court  of  its  own  motion.68 

;  the  instance  of  the  court  before  whom  such  motion  was 

j)EBED,  that  it  be  and  it  hereby  is  referred  to  [e<c.]. 

id  it  appearing  that  a  proper  decision  of  said  motion 

made  until  an  examination  of  said  be  had: 

—  etc.] 

FORM  No.  1329. 

To  take  testimony  on  specific  question. 

I  such  evidence  as  may  be  produced  by  the  respective 
rein  \^or,  to  take  the  testimony  of  M.  N.,  the  witness 
uned]  upon  the  question  whether  [efc.]. 

FORM  No.  1880. 
To  take  evidence  as  to  truth  of  allegations. 
B  evidence  as  to  the  truth  of  the  allegations  in  said 
may  add:  and  of  any  defense  thereto  —  or,  in  said  affi- 
rm in  said  affidavits  on  both  sides],  and  report  the  same, 
pinion. 

FORM  No.  1881. 
pedfic  question  of  fact  arising  on  motion  for  injunction. 

9  proofs  on  said  question  of  fact  and  to  report  such 
the  court.  And  the  decision  of  plaintiffs'  motion  for 
lary  injunction,  etc.,  is  hereby  reserved  until  the  coming 
report.  The  injunction  granted  by  the  order  to  show 
iin  continues  until  entry  and  service  of  an  order  on  the 
f  the  motion.*^ 


V.  Seeger,  etc.,  Co.,   163 

t    V.    Snyder,    41    N.    Y. 
142;  Aldinger  v.  Pugh,  10 
684. 


60  This  is  now  a  convenient  prac- 
tice, especially  in  cases  of  great  im- 
Sortance.    Compare  Vol.  I,  p.  418,  and 
tubbs  V.  Ripley,  30  Hun,  620,  626. 


4    * 
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FORM  No.  13d2. 
Um  of  motion  papert. 

That  the  affidavits  used  on  this  motion  be  treated 
referee  merely  as  in  the  nature  of  pleadingsJ^ 

FORM  No.  1333. 
Motion  Ai  to  moneys  in  hands  of  attorney. 

To  take  the  said  examination  of  the  parties^  and  oj 
W.  P.,  who  is  required  to  appear  and  submit  to  an  exa 
before  said  referee,  and  such  other  proofs  as  shall  be  pre 
regard  to  the  right,  title  and  claims  of  said  J.  W.  P.  to 
or  any  part  of  the  fund  or  judgment  in  controversy,  the 
thereto,  and  the  liens  upon,  claims  to,  and  set  off  of 
against  said  fund,  and  that  he  make  a  report  to  this  cou 
evidence  so  taken  and  of  the  facts  deemed  by  him  to 
lished  thereby,  and  that  said  moneys  be  retained  as  they 
until  the  determination  of  this  proceeding  and  subjec 
further  order  of  the  court  to  be  made  herein  concerni 
disposition  and  payment 

FORM  No.  1334. 
To  take  oral  testimony  on  matter  in  affidavits. 

To  examine  on  oath  the  parties  or  their  agents  [and  i 
ther  or  other  witnesses  as  either  party  may  produce  bef< 
upon  the  matters  stated  in  the  affidavit  above  mentioi 
to  report  the  evidence  and  his  opinion  thereon."^^ 

FORM  No.  1335. 
Cross-examination  of  affiants,  and  further  proof  on  specific  que 

To  take  the  cross-examination  of  the  said  affiants  on  b< 
and  to  take  such  further  proof  on  the  question  of  the  i 
of  the  defendant  E.  W.  P.,  as  either  party  may  desire  to 
and  to  report  the  same,  with  his  opinion  as  to  whether 
was  or  was  not  a  non-resident  of  this  State  at  the  time  o 
of  the  attachment  herein. 


tOHeld,  that  any  aUegation  met  by 
a  denial,  under  this  order,  must  be 
taken  as  nuUified ;  and  any  alleiratlor 
not  met  by  a  denial,  as  established. 
Wetmore  t?.  Wetmore,  27  Misc.  700, 
59  N.  Y.  Supp.  686. 

n  Stafford  v,  Ambs,  8  Abb.  N.  C. 


337;  Scott  r.  Williams,  14 
70,  23  How.  Pr.  393. 

When  a  referee  appoints 
oral  proofs,  is  restricted  the 
ments,  especially  when  aut 
under  statute,  may  be  put  i 
at  the  hearing.  Baker  v.  } 
12  Oreg.  3,  6  Pac.  Rep.  17: 


m^^f^^ 
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FORM  No.  1336. 
Direction  for  retmnins  motion. 

on  to  be  brought  up  again  before  this  court  at  Special 
days'  notice,  for  hearing  and  decision  upon 
and  opinion  of  said  referee  and  the  testimony  taken 
as  well  as  on  the  affidavits,  filed  as  aforesaid. 

FORM  No.  1337. 
irection  that  party  or  witness  appear  personaUy. 

[defendant]   do  appear  {_or,  produce  said  witness] 
Bfore  said  referee  and  submit  to  examination  touching 

FORM  No.  1338. 
To  examine  prisoner  in  jail. 

ne  M.  N.,  as  to  Istating  subjecfly  at  the  jail  in  the 
,  where  the  said  M.  N.  is  confined  Imay  add], 
ation  to  be  had  or  commenced  on  the  day  of 

19     ,  at  o'clock,         M. 

FORM  No.  1339. 
Direction  to  produce  books. 

books  of  the  said  ,  which  may  contain 

ridence  relevant  to  said  question  \_or,  issues]  be  pro- 
e  said  referee.''' 

FORM  No.  1340. 
Or  thus. 

Br  party  be  at  liberty  to  introduce  before  said  referee 
the  said  corporation,  to  wit  [designating  them^y  and 
ridence  pertinent  or  relevant  to  the  questions  of  fact 
1  said  motion;  and  that  the  defendants  are  hereby 
produce  said  books  or  such  of  them  as  tlie  plaintiff 
r,  before  the  referee  for  that  purpose,  and  leave  the 
he  referee  if  by  him  required. 


,  a  fuHer  Form,  No. 
n  reference  of  an  ordi- 
neither  the  court  nor  a 
oapel  a  party  to  attend 
led  orally  as  a  witness, 
ton,  68  N.  Y.  383  (con- 
Lent,  16  Barb.  539); 
^  be  by  granting  the 
ditionally  in  a  case 
g  the  primary  motion 
y.    See  Vol.  I,  p.  230. 


Other  witnesses  may  be  compelled. 
Stubbs  r.  Ripley,  39  Hun,  620;  ap- 
peal dismissed,  102  N.  Y.  734. 

73  Not  ordered  in  common  law 
cause.  North  v,  Piatt,  7  Robt.  207. 
Compare  4  Abb.  Ct.  App.  Dec.  326. 

Under  this  it  will  be  the  referee's 
duty  to  receive  evidence  of  inability 
offered  in  excuse.  McCartan  V.  Van 
Syckel,   10  Bosw.  694. 
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FORM  No.  1341. 
To  ezamine  account  of  special  guardian  after  objectiona  or  ezo 

To  examine  and  audit  said  accoiint  and  take  such 
as  may  be  adduced  before  him  by  either  party,  and  r( 
same,  with  his  opinion,  to  the  court. 


FORM  No.  1342. 

To  take  evidence  of  various  claimants  on  specific  questioi 

To  take  evidence  by  the   respective  parties,   and    j 
creditors  referred  to  in  the  petition  herein,  upon  the 
questions,  viz. : 

1.  Did  the  sheriff  sell  on  all  the  executions,  referred 
petition  herein,  at  once? 

2.  Did  he  sell  on  each  separately?  land  so  on,'] 
That  any  of  the  parties,  or  of  said  judgment-creditors 

evidence  before  said  referee  on  two  days'  notice  in 
served  on  the  attorneys  for  the  other  parties,  or  j 
creditors. 

That  this  motion  may  be  brought  on  before  Mr.  Ji 
at  ,  in  the  city  of  ,  on  the  report  of  sai 

and  the  testimony  taken  by  him,   by  any  party,  or  j 
creditor,  on  two  days'  notice  in  writing  to  be  served  on 
neys  of  the  other  parties,  and  said  judgment-creditors. 


FORM  No.  1343. 
Direction  to  give  third  persons  notice. 

That  said  referee  give  days'  notice  of  hearing  1 

sons   [describing  themly  to  be  served  personally,  if  pi 
and  otherwise  such  notice  to  be  served  by  mail."^* 


FORM  No.  1344. 

Regulating  notice  of  hearing  and  to  speed  reference. 
That  said  referee  proceed  on   [two]  days'  notice  fr 
party,  and  from  day  to  day  thereafter,  unless  otherwise 
ordered  by  him  for  cause  shown.^*^ 


74  See   Matter   of   Youngs,    6   Abb. 
N.  C.  346,  and  note. 

75  The   court   has   power   to   direct 
that   the    reference    proceed   upon    o 


specified  notice  of  hearing 
Ripley,    39    Hun,    620; 
missed,  102  N.  Y.  734.     i 

p08t. 
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FORM  No.  1345. 
Leave  to  object  to  eridence  after  report, 
ither  party  be   at  liberty  on  the  coming  in  of  said 
report  to  object  to  the  relevancy  or  admissibility  of  all 
•rtion  of  the  proof. 

FORM  No.  1346. 
Leave  to  apply  for  further  direction. 

1  case  question  shall  arise  concerning  any  documents^ 
whether  the  [petitioners]  herein,  or  their  counsel,  are 
hereto,  either  party  may,  upon  notice,  move  for  a  fur- 
r,  referring  the  question  to  said  R  F.,  Esq.,  for  report 
■or  the  information  and  advice  of  this  court, 
is  further  obdebed,  that  either  party  hereto  may,  when- 
idvised  [but  before  final  order  on  the  report  of  said 
apply  to  the  court,  at  the  foot  of  this  order,  concerning 
not  disposed  of  hereby,  concerning  any  controversy  or: 
to  arise. 

FORM  No.  1347. 
Payment  of  ref eree't  fees. 

le  fees  of  the  referee  on  such  reference  be  paid  by  the 
Biving  the  report,  and  be  then  subject  to  the  order  of 
on  the  final  determination  of  this  motion. 

FORM  No.  1348. 
Feet  to  be  paid  from  day  to  day. 

id  referee  need  not  proceed  with  said  reference  xmless 
.  by  the  plaintiff  and  defendant  or  one  of  them  for  each 
Ivance,  and  the  fees  of  the  referee  may  be  ordered  to 
jr  this  court  ultimately  as  to  the  court  seems  proper  and 
bis  provision  is  inserted  by  consent  of  said  parties. 


FORM  No.  1340. 
Notice  of  hearing  before  referee.76 
court  and  cause. 1 

take  notice,  that  the  hearing  herein  [if  not  a  trial  of  the 
Id:  under  the  reference  ordered  on  the  day    of 

19  — or  say:  that  the  examination,  etc.,  concisely 
r  the  suhjecf]  will  be  brous:ht  on  or  before  K.  F.,  Esq., 
^  appointed  at  his  ofiice,  No.  street,  in  the 

referee's  summons,  Form  No.  1352;  also,  see  notes  to  next  Form. 
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next,  a 


city"  of  ,  on  the  day  of 

o'clock  in  the  noon. 

[Date.']  [Signature  and  office  address  oj 

[Address^  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1350. 
Subpcnu  to  attend  before  ref eree.78 

[Same  as  on  the  trial  of  the  issues,  except  that  if  the  c 
a  special  proceeding,  not  an  action,  the  subpoena  must  be 
under  the  hand  of  the  refereeJ^  If  there  is  doubt,  take  th 
form  of  court  subpoena  and  get  the  referee  to  sign  it  w 
official  addition  beneath  the  teste.l 


FORM  No.  1851. 
Oath  of  referee  on  epedal  referenceso  other  than  to  make  partit 

admeasure  dower.si 

[Title  of  court  and  cause.] 
[VenueJ] 

K.  F.,  the  referee  appointed  herein  by  order  bearing  d 
day  of  >  19     ,  being  duly  sworn,  says:  That 

faithfully  and  fairly  hear  [and  determine]  the  questions  r 
to  him,  and  make  a  just  and  true  report  according  to  t 
of  his  understanding. 

[Jurat,"]  [Signatx 


77  See  Matter  of  Youngs,  5  Abb. 
N.  C.  346,  and  note. 

78  A  referee,  whether  official  or 
special,  and  whether  he  has  to  try  a 
matter  or  report  thereon,  has  power, 
subject  to  the  control  of  the  court,  to 
peremptorily  appoint  a  day  for  the 
hearing  of  the  same.  Wenlock  r. 
River  Dee  Co.,  53  L.  J.  Rep.,  Q.  B. 
Div.  208,  49  L.  T.  Rep.  (N.  S.)  617, 
32  Wkly.  Rep.  220. 

It  is  the  practice  for  the  parties  to 
apjee  on  a  time;  or,  the  one  prose- 
cuting the  reference  may  get  the  ref- 
eree to  fix  the  time  (writing  is  not 
essential  to  fix  it;  Sage  r.  Mosher,  17 
How.  Pr.  367)  and  notify  the  adverse 
party  in  priting.  If  the  length  of 
notice  is  not  prescribed  by  statute 
or  the  oourty  the  party  is  entitled  to 


reasonable    notice.      Bemie 
dever,    16   Ark.    616.     See    ] 
supra, 

79  People  ew  rel.  Jacobs  v. 
Hun,  245;  N.  Y.  Onie  Ci 
§§  854,  859. 

80  N.  Y.  Code  Civ.  Pro.,  I  1 
see  notes  to  Form  in  cha 
Trials.  Waiver  of  oath  i 
noted  in  the  minutes.  Fla: 
Sahagian,  134  N.  Y.  85. 

81  For  these  purposes  the 
different.      See  N.  Y.  Code  C 
I  1550   (partition),  |   1608   i 
And  in  special  proceedings  t 
oath   is   often   required. 

82  If  the  reference  is  not 
hearing  and  determination 
question,  or  imposes  other  du 
or  substitute  a  concise  indicat 


r  I'  II  I   I' 
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FORM  No.  1852. 
Snmmona  by  referee  to  appear  personally. 

:<mrt  and  cause.l 

it  to  an  order  of  reference  herein  entered  the 

,  19. .,  I,  the  undersigned  referee  therein  ap- 

ummon  you  to  appear  before  me  at  my  office,   No. 

street,  in  the  city  of  ,  on  the  day  of 

xt,  at  o'clock  in  the  noon,  to  attend  a  hearing 

of  the  matters  so  referred.      And  I  direct  that  this 

be  served  at  least  days  previous  to  the  return  day 


To 


ISignature  of']^ 

Beferee. 


^biting:  \_state  object  concisely,  for  instance,  in  fore- 
compute  amount  due."] 

rtain  and  compute  the  amount  due  on  the  bond  men- 
the  complaint. 

reference  as  to  surplus  moneys,  thus:^ 
rtain  the  validity  of  the  claim  of  the  defendant  W.  X. 
)lus  moneys  arising  on  the  sale  of  the  mortgaged  prem- 
oned  in  the  complaint  in  this  cause,  and  the  amount 
ue  to  any  other  person  which  is  a  lien  upon  such  surplus 
ind  to   ascertain   the   priorities    of  the    several   liena 


[^Signature  ofly 

Referee. 


FORM  No.  1353. 


lK>oks  and  papers  be  depoidted  with  referee  before  accounting. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
:ause.'\ 

ling  and  filing  the  affidavit  of  A.  B,,  the  plaintiff  [or, 
ition  of  C.  D. —  or,  on  the  certificate  of  the  referee] 
ted  the  day  of  j  19     >  ai^d  after  hearing 

jounsel  for  the  plaintiff,  and  Z.  T.  [or,  no  one  appear- 
the  defendant  [and  on  proof  of  due  service  of  notice 
lotion].      Now,    on  motion   of   A.    T.,    attorney   for 


of  a  referee's  summons, 

le  hearing  may  be  given, 

1349;    and   this  is  now 


usual  exeept  in  equity  causes,  and 
where  personal  attendance  is  re- 
quired. 
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Ordebed,  that  the  defendant  Y.  Z.  within  [four]  dayi 
personal  service  hereof,  on  said  defendant,  or  on  his  atl 
produce  before  the  said  referee,  under  oath,  all  [here  spec 
writings']  in  his  custody  or  power,  relating  to  the  mati 
question.^ 

Enter :  [signature  of  judge  by  initials  of  name  and  title 


FORM  No.  1354. 
Notioe  of  election  to  tenniaate  refereBoe.86 

ITitle  of  court  and  cause.'] 

Please  take  notice  that  the  [defendant]  elects  to  and  d( 
the  reference  heretofore  ordered  herein  to  [name  of  refere 

Dated  ,  19     .  

Attorney  for  [defendi 


To 


Attorney  for  [plaintiff]. 


FORM  No.  1355. 
Notice  of  brinsiiis  on  motion  after  refereBoe.M 

[Title  of  court  and  cause.] 
Please  take  notice,  that  on  the  report  of  E.  F.,  Esq.,  r 


filed  herein  on  the 


day  of 


19     ,  a  copy  of 


is  hereto  annexed,  and  on  [specify  all  the  papers  before  th 


S4  Where  the  referee  ia  appointed  by 
tlie  court,  and  himself  makes  the 
ord^r,  he  has  now  power  in  some 
cases  to  proceed  for  contempt  with- 
out application  to  the  court.  N.  Y. 
Coth  Civ.  Pro.,  I  2272.  People  ew  rel. 
1%  Miller,  0  Misc.  1,  29  N.  Y.  Supp. 
^05.  Otherwise  formerly.  Edw.  on 
Ref.  40. 

SB  Under  Code  Qv.  Pro.,  |  1019. 
Tf  the  referee  fails  to  file  or  deliver 
hia  report  within  sixty  days  after 
final  submission,  either  party  may 
9eTVf  the  notioe  and  the  reference  is 
thpteby  terminated. 

A  reference  to  take  the  account  of 
an  aaflignee  for  benefit  of  creditors 
mat  be  thus  terminated  by  notice. 
Matter  of  Venable,  111  App.  Div.  508, 
97  K.  Y.  Supp.  938-  A  reference  to 
take  proof  in  a  proceeding  to  compel 


an  attorney  to  pay  over  monc 
effect  a  substitution  of  attoi 
not  within  the  section.  Bei 
Pitman,  48  Hun,  612,  21  Abl 
238;  Doyle  v.  Mayor,  26  Misc 
N.  Y.  Supp.  441. 

Attorneys  may  orally  stipu 
fore  the  referee  as  to  time 
submission.     SprouU  v.  Star 
App.  Div.  576,  61  N.  Y.  Supp 
Anno.  Cas.  172. 

M  An  edp  parte  order  of  confi 
is  improper.  Sproull  v.  Star 
Misc.  27,  56  N.  Y.  Supp.  100] 

If  the  proceeding  is  not  in 
tion,  and  the  reference  is  nol 
termine,  the  remedy  is  not 
exceptions,  but  to  oppose  the 
when  brought  on  upon  the 
Matter  of  Steinert,  24  Hun,  24 
also,  notes  under  Form  1357. 
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iffinal  hearing  of  the  motion']  the  adjourned  hearing 
311  for  [a  perpetual  stay]  will  be  had  at  a  Special 
}  court  on  the  of  ^  19     ,  at  the  opening 

or  as  soon  thereafter  as  counsel  can  be  heard;  and  an 
made,  on  behalf  of  the  [defendant],  that  the  motion 
,  and  for  such  other  or  further  relief  as  to  the  court 
t. 

{Signature  and  office  address  of], 

Vo  ,  Attorney  for  . 

Forney  for 

FORM  No.  1356. 

eree  of  testimony  and  opinion  on  question  arising  on  motion 
(contempt).87 

urt  and  cause.] 

Court  of 

srsigned  R.  F.,  the  referee  named  in  an  order  of  this 
y  of  which  is  hereto  attached  [or,  entered  herein  the 
I  ,  19     ],  respectfully  reports: 

n  pursuance  of  said  order  the  parties  by  their  attor- 
ounsel,  appeared  before  me  and  gave  the  evidence 
shed,  marked  "A,"  and  which  is  all  the  evidence 
■ore  me,®®  and  is  hereby  reported  to  the  court 

it  is  my  opinion,  based  on  said  evidence  [and  the 
ibmitted  to  the  court  upon  this  motion] ,®®  that  the 
Issued  in  this  action  was  violated  by  the  defendants 
ig  to  remove  the  earth  from  the  plaintiffs  premises 
rvice  of  the  said  injunction  upon  the  defendants. 

t  in  my  opinion,  based  on  said  evidence,  the  plain- 
damages  to  the  amount  of  dollars  on  account 


ce  upon  a  controyerted 
Dg  upon  a  motion  does 
the  affidavite  submitted 
on;  they  remain  before 
e  reference  merely  gives 
}r  cross-examination  of 
introduction  of  addi- 
ny.  Woodward  v.  Mus- 
p.  Div.  291,  43  N.  Y. 


Supp.  830,  4  Anno.  Cas.  136.  If  the 
referee's  opinion  is  sought  it  would 
seem  to  follow  that  it  should  be  also 
based  upon  the  affidavits.  Compare, 
however,  Fenlon  t^.  Dempsey,  21  Abb. 
N.  C.  291;  another  decision,  22  id, 
114. 

88  Story  r.  Livingston,  13  Pet.  359. 

88  See  the  second  preceding  note. 
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of  the   removal  of  said   earth   after  the  service    of    i 
injunction. 

All  of  which  is  respectfully  submitted. 

[J9af6.]  [Signature 

Fees,  $        ,  paid.  B 

l^Annex  the  testimony.'] 

[File,  with  testimony  signed  by  the  witnesses,^  sen 
that  the  report  has  been  filed  on  all  who  have  appeared.] 

FORM  No.  1357. 

EzceptioBt  to  referee't  report  on  special  questional  (aasessins  ^ 
injunction  undertaking). 

[Title  of  court  and  cause.] 

The  plaintiff  herein  [or  other  party  to  the  undertak 
excepts  to  the  report]  hereby  excepts  to  the  report  of  R.  ! 
referee,  filed  the  day  of  ,  19     ,  as  follows 

1.  To  the  conclusion  of  [law]  of  said  referee,  wherein 
[stating  it], 

2.  To  the  refusal  of  said  referee  to  find,  as  a  matter  o: 
that  [stating  it]. 

3.  That  said  report  [or  specify  part]  was  founded  upo 
evidence,    to    wit    [indicating    it]y  which  said  referee 
against  [plaintiff's]  objection.®^ 

[Date.]  [Signature  and  office  address  c 

Attorney  for 
[File,  and  serve  copy  on  attorney  for  party  filing  the  re\ 


©opope  t?.  Perault,  22  Hun,  468; 
Nat.  State  Bank  f.  Hibbard,  45  How. 
Pr.  280;  Bovne  17.  Leveridge,  2 
Monthly  L.  Bui.  87. 

This  is  not  necessary  on  the  trial 
of  the  issues  in  an  action,  or  on  com- 
puting the  amount  due  in  foreclosure. 
N.  Y.  Gen.  Rules  No.  30. 

01  Under  N.  Y.  Gen.  Rules  No.  30, 
the  report  (in  references  other  than 
for  the  trial  of  issues  or  to  compute 
amount  in  foreclosure)  stands  con- 
firmed unless  exceptions  are  filed  and 
served  within  eight  days  after  service 
of  notice  of  the  filing. 

Exceptions  to  the  report  must  be 
filed  upon  reference  to  assess  dam- 
ages. Bates  17.  Hobrook,  41  Misc.  129, 
83  N.  Y.  Supp.  929  (after  appeal  to 
Court  of  Appeals). 


In  a  reference  to  take  testi 
report    (with    or    without 
concerning  facts   in  disput4 
motion  pending  before  the 
exceptions    are    necessary ; 
curacy  of  the  referee's  rec< 
tions  is  presented  upon  thi 
upon  the  notice  bringing  oi 
tion  which  is  necessary  to  ag 
the  motion  before  the  court, 
r.    Hodges,    45    Hun,    38; 
Reinach,  40  Misc.  412,  81  N. 
246;   Doremus  r.   Doremus, 
337,  27  N.  Y.  Supp.   1039; 
f7.  Stacom,  40  App.  Div.  95, 
Supp.    663.      Compare    Roi; 
Kossalko,  61  App.  Diy.  486, 
Supp.  36. 
^     02  To  review  the  admlBsion 
mony  taken  by  a  referee  (a 
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FORM  No.  1308. 
I  motion  to  OTerrule  exceptions  and  to  confirm  referee's  report.^ 

'  court  and  actioru] 

take  notice,  that  upon  the  report  of  R.  F.,  Esq.,  referee 

Qder  the  order  of  this  court  entered  the  day  of 

,19     ,  which  report  was  filed  on  the  day  of 

,  19     ,  and  on   [meniioning  any  other  papers]^  the 

led  will  move  this  court  at  a  Special  Term,^  to  be  held 

ounty  Court  House  \^or,  the  City  Hall],  in  the  city  of 

,  on  the  day  of  ,  19     ,  at  o^clock  in 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard  for 

overruling  the  exceptions  to  said  report  filed  herein  by 

ndant  Y.  Z.]  and  confirming  said  report  [and  here  may 

other  relief  desired],  with  costs  of  this  motion. 

]  [Signature  and  office  address  ofjy 

]  To  ,  Attorney  for 

Attomev  for 


FORM  No.  1859. 
Order  on  motion  to  confirm  report.^ 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
the  cause.] 

otion  of  the  plaintiff  to  overrule  the  exceptions  of  the 

t  and  to  confirm  the  report  of  the  referee  herein  filed  on 

day  of  ,  19     ,  having  come  on  for  argu- 

w  upon  [stating  all  the  papers  before  the  court]   and 


than  of  an  issue  arising  on 
ngB),  the  party  should 
I  part  of  his  exceptions  to 
that  it  was  founded  upon 
imony,  and  the  referee  had 

overruled  his  objection, 
ifayor,  etc.,  of  New  York, 
,  505. 

of  motion  to  confirm  the 

for  final  relief  thereon  is 
iven  until  after  exceptions 
iled.  If  no  exceptions  are 
[  eight  days  after  notice  of 
lotion  to  confirm  is  proper, 
lue  proof  of  filing  report, 
lling,  and  certificate  from 

exceptions  being  filed,  an 
rder  confirming  the  report 
ntered.  James  r.  Horn,  19 
259,  46  N.  Y.  Supp.  187. 

101 


Serve  on  all  parties  appearing  and 
adversely  interested.  Where,  by  the 
interlocutory  judgment,  the  action 
was  dismissed  as  to  a  defendant,  no 
notice  to  him  is  necessary.  Jewett 
r.  Schmidt,  108  App.  Div.  322,  95 
N.  Y.  Supp.  631. 

w  Motion  to  confirm  a  report  is  to 
be  made  at  Special  Term,  even  though 
the  reference  was  ordered  by  the  Ap- 
pellate Division  to  correct  an  error 
for  which  they  modified  a  judgment 
brought  before  them  on  appeal. 
Gautier  v,  Douglas  Mfg.  Co.,  39  Hun, 
642.  But  the  Appellate  Division  has 
power  to  confirm  it.  Tracy  v,  Tal- 
madge,  1  Abb.  Pr.  460. 

OB  For  another  Form  confirming  re- 
port of  referee  under  original  peti- 
tion, see  Volume  I,  p.  337. 


I     1^ 
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after  reading  said  report  [and  the  evidence  taken  by  said 
may  add,  and  bis  opinion  tberewitb  filed,  and],  after  be 
T.,  of  counsel  for  the  plaintiff,  and  T.  Z.,  of  counsel  foi 
ant  in  opposition,  now,  on  motion  of  A.  T.,  attoi 
plaintiff: 

Obdesed,  that  the  exceptions  of  the  defendants  to  tl 
of  the  referee  herein  be  and  the  same  hereby  are  *  o 
and  that  the  said  report  be,  and  the  same  is  hereby  in  a 
confirmed,  and  that  [state  principal  relief  according  to  i 

Enter:  [signature  of  judge  by  initials  of  name  and  t 


FORM  No.  1360. 
Order  sustainiiig  exceptions  to  referee's  report 

[As  above,  suhstituting  for  the  words  follomng  the 
tained,  and  the  motion  to  confirm  said  rejwrt  is  denied  ^ 
costs  to  the  ,  [that  said  report  and  order  of  : 

are  hereby  vacated  and  set  aside]  and  that  [continue  i 
relief  granted."] 


STEBLOCUTOBT  PB0CEEDIK08. ZIU.   SBT-OFF. 
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ARTICLE  XIII. 
Set-off  on  Motiok. 


FORMS. 


to  show  cause  why  costs 
lid  not  be  set-ofif  against 
I  other. 


1362.  Order  setting-off  costs  against 
each  other. 


FORM  No.  1861. 
ihow  cause  why  costs  should  not  be  set-off  against  each  other.M 
t^ourt  and  caiLse.l 

annexed  affidavit  of  A,  B.,  and  on  the  order  made 
>n  the  day  of  >  19     >  and  upon  the  judg- 

filed  herein  upon  the  day  of  ,  19     ,  let 

iff  or  his  attorney  show  cause  at  a  Special  Term  of  this 
e  held  at  the  in  the  city  of  ,  on  the 

,19     ,  or  as  soon  thereafter  as  counsel  can  be 
ly  the  costs  awarded  to  the  plaintiff  by  said   order 
,19     ,  should  not  be  set-off  against  the  costs 
0  the  defendants  by  the  order  made  on  the  day  of 

L9     ,  or  against  an  equal  amount  of  the  costs  remaining 
the  judgment  entered  herein  on  the  day  of  , 

why  the  defendants  should  not  have  such  other  and 
lief  as  may  be  just  [and  why  the  execution  issued  to 

of  the  county  of  New  York,  to  enforce  the  collection 
ts  awarded  by  said  order,  made  ,  19     ,  should 

ated]. 
feedings  upon  the  part  of  said  sheriff  under  said  execu- 

all  proceedings  on  the  part  of  the  plaintiff  and  his 
or  the  enforcement  of  any  costs  whatever  under  any 


t  be  allowed  if  the  result 
roy  the  attorney's  lien, 
eiyuga  Lake  Cement  Co., 
iv.  524,  95  N.  Y.  Supp. 
r.  Third  Ave.  R.  Co.,  87 
13,  84  N.  Y.  Supp.  830. 

Roedi^er  v.  Simmons,  2 

279;  Hudson  r.  Gutten- 
>.   N.   C.  415;    Dingee   v. 

Hun,    210;    Tunstall    r. 

id.  219,  aff'd,  96  N.  Y. 
7  r.  Back,  64  N.  Y.  Super, 
ith  V.  Chenoweth,  18  Abb. 


X.  C.  349,  rev'g  id.  20;  Hopper  v. 
Ersler,  1  N.  Y.  Anno.  Gas.  192. 

The  defendant  cannot  base  its  ap- 
plication upon  the  costs  in  a  judg- 
ment in  favor  of  a  third  person,  and 
not  assinied  to  it  until  after  motion 
made.  Tanzsheim  v.  Brooklyn,  etc., 
R.  Co.,  106  App.  Div.  233,  94  N.  Y. 
Supp.  534. 

An  assignee  of  a  judgment  does  not 
take  it  subject  to  a  set-off  of  a  judg^ 
ment  subsequently  recovered  against 
the  assignor.  Jaeger  v.  Koenig,  33 
Misc.  82,  67  N.  Y.  Supp.  172. 
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orders  in  this  action,  are  hereby  stayed  until  the  ent 
order  on  the  decision  of  this  motion.  Service  hereof 
shall  be  deemed  sufficient. 

[Date,}  [Signature  of  judge  and  initials  of 

FORM  No.  1362. 
Order  setting-off  costa  against  each  other.w 

[Title    (court   order)   and  recitals,  according   to   the  ( 
Form  820,  p.  1174.] 

Ordered,  that  said  motion  be  and  the  same  is  hereby 
and  the  sum  of  dollars  costs   [indicating  what, 

taxed  by  the  clerk  of  this  court  as  awarded  to  defendan 
plaintiff  by  the  order  of  the  court  entered  herein  on 
day  of  ,  19     ,  be  and  the  same  are  hereby  set  o: 

an  equal  amount  of  the  general  costs  of  this  action  av 
plaintiff  against  defendant  upon  the  trial  hereof,  as  tax( 
clerk  of  this  court  on  the  day  of  ,19 

that  extent  the  said  costs  be  deemed  paid  and  satisfied. 
ment  has  been  docketed,  may  add:  and  it  is  further  ord 
the  clerk  of  this  court  make  the  proper  correction  on  tl 
of  this  court  by  reducing  said  judgment  to  the  sum  of 
dollars.] 

Enter:  [signature  of  judge  by  initials  of  name  and 


W  The  court,  in  its  discretion,  may 


Bet  off  one  jud^onent  again 
De  Camp  r.  Thompson,  159 


INTEBLOCUTOBY  PBOCEEDINOS. XIV.   STAY. 
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ARTICLE  XIV. 

Pboceedinos  in  Useless  ob  Vexatious  Actions. 

applicable  to  stays  generally,  see  Volume  I,  p.  412.     For  pro- 
itay  in  order  to  apply  for  removal  of  cause,  see  Volume  II,  pp. 


FORMS. 


it  to  stay  proceedings  in 
sause  until  after  deter- 
tion  of  another  cause. 
Jiereon. 


1365.  Order  staying  proceedings  until 
costs  of  former  cause  are 
paid. 


FORM  No.  1368. 

lay  proceedingt  in  the  cause  until  after  detennination  of  another 
caiiae.M 

ourt  and  cause.] 


dug  duly  sworn,  says: 

the  defendant's  attorney. 

action  was  commenced  [here  concisely  state  the 
I  condition  of  the  cause,  indicating  all  the  parties,  it 
\ng  necessary  to  refer  to  the  pleadings  on  file,  or  to 
es,  and  show  also  where  and  how  soon  the  action  can 
nd  the  attorneys'  names  and  addresses^. 

the  day  of  ,  19     ,  the  defendant  above 

imenced  an  action  against  this  plaintiif  in  the 


>lication  should  be  made 
!  which  it  is  sought  to 

r.  Baker,  92  App.  Div. 
IT.  Supp.  1065.  If  both 
in  the  same  court,  how- 
B  power  in  the  court  to 

of  one  action  upon  an 
oade  in  the  other,  if  the 
I  equitable  action  involv- 
in  against  the  other  liti- 
part  of  the  relief.  See 
^  Klaw,  98  App.  Div.  74, 
upp.   593;    Delahunty   r. 

App.  Div.  386,  94  N.  Y. 

necessary  identity  of  the 
orley  v.  Brewer,  18  How. 
y  of  New  York  r.  Interb. 


Tr.  Co.,  109  App.  Div.  696,  96  N.  Y. 
Supp.  314. 

Tne  ^neral  test  is  whether  the 
subject  is  the  same  in  such  sense  that 
when  decided  there  will  be  a  judicial 
estoppel  of  the  parties  in  the  other 
suit.  Sammons  v.  Parkhurst,  46 
Misc.  128,  93  N.  Y.  Supp.  1063;  Jones 
r.  Leopold,  95  App.  Div.  504,  88  N.  Y. 
Supp.  568;  Ogden  v.  Pioneer  Iron 
Works,  91  App.  Div.  394,  86  N.  Y. 
Supp.  955.  It  is  not  essential  that 
the  one  should  be  such  as  to  be  plead- 
able in  abatement  in  the  other.  Hurd 
V.  Moiles,  28  Fed.  Rep.  897  (holding 
that  pendency  of  bill  to  redeem  is 
ground  for  stay  of  subsequent  suit 
to  foreclose) ;  8.  P.,  Matthews  r. 
Shaffer,  19  Wkly.  Dig.  456. 
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Court   [here  state  concisely  the  history  and  condition 
parties  to,  the  other  cause  in  the  same  way]. 

IV.  The  issues  in  the  last  mentioned  action  involve  t 
questions  as  those  involved  in  the  issues  in  this  actio 
issiies  sufficiently  to  show  how,  and  add  any  other  drew 
favoring  the  application,  as  thus:  That  the  issues  in  sa 
action  give  the  defendant  in  this  action,  being  the  pla 
that  action,  the  benefit  of  a  jury  trial  in  that  action, 
claims  that  he  is  entitled  to  such  trial.] 

V.  No  previous  application  for  such  an  order  as  this  : 
made  in  this  action;  [but  on  or  about  the  day  of 
19  ,  this  defendant  applied  to  the  said  Court 
other  action  for  an  order  staying  the  trial  of  this  action, 
motion  was  denied  on  the  ground  that  the  stay  could 
granted  in  the  action  sought  to  be  stayed.] 

IJurat.]  [Signa 

FORM  No.  1864. 
Order  staying  proceedings  in  the  cause  until  determination  of  anot 

[Title  (court  order)  and  recitals,  according  to  the  case;  s 
820,  p.  1174.] 

Obdebed,  that  said  motion  be,  and  the  same  hereby 
respects  granted,  and  that  this  action  and  all  proceeding 
on  the  part  of  the  plaintiff  and  his  attorneys,  be  and  t 
hereby  are  stayed  until  [the  trial  and  entry  of  final  jud| 
in  the  action  now  pending  in  Court  of 

which  the  defendant  above  named  is  plaintiff,  and  the 
above  named  and  are  defendants. 

[Signature  and  title  of  presiding  j\ 

Enter:  [signature  of  judge  by  initials  of  name  and 


M  It  is  the  usual  practice  to  express 
the  stay  thus,  though  there  is  some 
ambiguity  in  the  term  "final  judg- 
ment/' it  being  in  some  cases  under- 
stood to  extend  to  judgment  on  appeal 
to  the  court  of  last  resort  if  such 
appeal  be  taken  (see  Volume  I, 
p.  417) ;  but  as  the  stay  is  subject  to 
further  order  of  the  court  to  be  made 
on  an  application  founded  on  inter- 
vening facts,  unanticipated  delay,  or 
other  new  matter,  it  is  usually  deemed 
sufficient  that  the  order  for  the  stay 
should  indicate  that  a  trial  on  the 
merits  and  final  judgment  is  contem* 


plated,  leaving  it  to  the  c 
future  application  if  nee 
qualify  the  direction. 

For  other   Forms,   see  C 
TION,  pp.  1522,  1523. 

In  Hodges  r.  Pingree, 
686,  where  the  order  for  e 
action  at  law,  was  merely 
decision  in"  a  suit  in  eq 
that  on  verdict,  and  order  t 
an  account,  in  the  equity 
action  at  law  could  procee 
awaiting  final  decree  in  i 
suit. 


INTEELOCUTOBY  PBOCEEDINGS. XV.    TENDEB. 
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FORM  No.  1865. 
:  ntMjing  proceedings  until  costs  of  fonner  cause  are  paid.i 

mrt  order)  and  recitals,  according  to  the  case;  see  Form 
1174.] 

CD,  that  said  motion  be  and  the  same  is  hereby  granted 
dollars  costs,   [to  be  paid  to  by  per- 

y  reason  of  his  misconduct  and  bad  faith  in  bringing 
i],  and  that  all  proceedings  on  the  part  of  the  plaintifiF 
tion  be  and  they  hereby  are  stayed  until  the  judgment 

dollars  costs  of  the  action  brought  by  said 
le  defendant  herein  in  the  Court,  entered  on 

lay  of  ,   19     ,   and  interest  accrued   thereon, 

>sts  of  this  motion,  shall  have  been  paid. 
[signature  of  judge  by  initials  of  name  and  title.^ 


AETICLE  XV. 

Tendeb. 
[See  Payment  into  Court,  p.  1677,  «iipra.] 


;  any  time  before  trial  of 
[rtion.  Loftus  v.  Straight 
X,  111  App.  Div.  718,  97 
790.  Compare  Spaulding 
d  Board  Co.,  58  App.  Div. 
Y.  Supp.  945. 
ee  of  action  do  not  have 
ical;  that  they  are  based 
!  contract  or  claim  is  suffi- 
Muratore  r.  Pirkl,  109 
46,  95  N.  Y.  Supp.  855. 
Bond  action  is  brought  by 
i,    it   may   be   useful   to 


show  assignor's  insolvency;  that  is 
sufficiently  established  by  return  of 
execution  unsatisfied.    Id, 

An  affidavit  of  merits  should  be 
submitted  by  the  defendant.  Faulk- 
ner V,  Cody,  28  Misc.  66,  59  N.  Y. 
Supp.  807. 

The  motion  must  be  denied  if  the 
judgment  for  costs  is  assigned  to  the 
defendant  after  motion  made.  Tanz- 
heim  v.  Brooklyn,  etc.,  R.  Co.,  106 
App.  Div.  233,  94  N.  Y.  Supp.  534. 
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CHAPTER  Xin. 

MEANS    OF    E\^IDENCE;i 
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I. 
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IV. 

V, 

VL 


STTPTTLATlONa   AB  TO  EVmENGE,  AND  ADMISSIONS. 

Demand  of  admission-  and  NoncB  to  pboducb. 

DiSLTOVEBY   AND   INSPECTION   OF  DOCUMENTS. 

Examination  of  fabttes  bepobb  tbial. 

Depositions  taken  without  thb  State. 
VTL    Examination  within  the  State,  by  consent. 
VIII.    Examination  of  witnesses  conditionallt  (i«  ] 
IjC   Compelling  attendance  of  witnesses  at  trial. 

X,     COMFKLLINO     ATTENDANCE     OF     WITNESS     UNOCB     i 
FBOM    ANOTHEB  STATE  OB  COUNTBT. 
XI.     AUTUfiNTICATlON  OF  &Ea>ED8, 


ARTICLE  L 


Stipulations  as  to  Evibence,  and  Admission 
FORMS. 


136fl.  Stipulation  &&  to  facta  or  evl- 

denee      for      trial      (general 

Form). 
1367.  Stipulation  narrowing  issuefl, 
13fl&-137fS.  Stat*>ments  suitable  to  be 

inserted      in     tbe     foreg^jing 

Forma. 
1377-  Stipulation     required     by     the 


court  as  a  conditio 
ing  a  favor. 

1378.  Stipulation  to  produ 

and  documents. 

1379.  Stipulation  admittinj 

ness,  if  present,  wo 

1380.  Agreed  statement  of  ; 

evidence,  for  trial. 


2Ab  to  the  use  af^ainst  a  party  of  hh  teadmony  procured  by  ot 
9ce  the  following  authorities. :  ^ 

TIT  ^.^*?in  ^^ii'".  in   supplementary  proceedinga.     Keiley  v.  Dusenbu 
H,  V,*  300;  Cooe  Civ.  Pro.,  §  2460* 

-T^.^^^^f"^  *f  "*^^*^^»*s'^'Tient  act.    Matter  of  Holbrook,  99  N.  Y.  6: 
of  Kindskonf.  10  Abb.  N.  C.  316,  n.:  Matter  of  Wilkinsoi,  36  Hun   1 

li^'  '^T.^J"i*^^^^  ^-  '*^^'   KillMurn  V.  Tliompson,  103  U.  S.  168; 

ftyf'  \i  ^^  f'-^^'^l^?'  ^'"^^^  ^^  ^""^  ^^^^  ^^'  J  ^^^  ^^  P«^ific  Ry.  C 
ISSM,  32  Fed,  Rep.  241.  "^ 

Investigation  hy  munii^ipal  council.  Brigga  v.  Mackellar,  2  Abl 
Bnggs  t^  MatseH,  Id.  l.'^fi;  Wliitt^omb'a  Case,  120  Mass.  118,  21  Am 
[In  a  note  to  tbia  ease,  the  case  of  People  v.  Learned,  5  Hun,  626.' 
as  a  special  caee,  wherein  the  legislature  conferred  powers  enablim; 
mission  to  commit  for  contempt] 

i^T*^^  sii^ervisors.     Faulkner  r.  Morey,  22  Hun,  379  (L.  1858.  cl 
Matter  of  Pilsbury.  56  How,  Pr.  290  (IP.  S.,  eth  ed.,  879,  fif  44-4f 

Code  of  Crim.  Pro.,  U  773,  774,  777,  etc. 

M^^m^^^^  warrant     Code  Crini.  Pro.,  ||  791,  792;  People  v.  ] 
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FORM  No.  1366. 
latioB  AS  to  facts  or  evidence  for  trial  s  (general  Form). 
aurt  and  cause.'] 

ties  hereto*  hereby  stipulate  by  their  respective  attor- 
3r  the  purposes  of  the  trial  of  the  above-entitled  action' 

to  restrict  it  to  one  trial,  say:  for  the  purpose  only  of 
bout  to  be  had  in  this  action]  *  the  following  facts 
ae  execution  of  the  following  documents]  •  are  admitted 
red  to  make  the  admission  several,  say:  the  following 

are  made] :  ^ 

plaintiff  admits,  letc.]. 

defendant  admits  [etc.]. 

For  other  Forms  see  below,  1368  to  1374.] 

[Signatures  of  attorneys]. 


bion  made  by  the  parties 
-ners  with  respect  to  the 
le  for  the  purpose  of  evi- 
eral,  and  not  limited  in 
le  or  occasion,  but  stands 
or  aU  purposes  until  the 
ended,  unless  the  court 
tion,  shall  relieve  either 
:ie8  from  its  operation. 
Mayor,  179  N.  Y.  473. 
ilation  contained  in  the 
former  trial  may  be 
ipon  the  argument  in  the 
>eals,  though  not  in  the 
e  second  appeal.  Id. 
ion  will  illustrate  the 
bance  of  confining  the 
n  terms  to  the  single 
»  be  had. 

»urt  may  decline  to  per- 
Y  to  withdraw  from  his 
ssion.  See  Converse  v, 
ipp.  Div.  49,  44  N.  Y. 
ilTd,  161  N.  Y.  666. 
clause  in  Form  1376. 
power  of  the  attorney 
and  the  rules  for  con- 
such   papers,   see   Vol- 

X. 


4  If  the  stipulation  affects  the  sub- 
stance of  the  issues,  it  is  the  better 
practice  to  express  it  as  that  of  the 
parties,  though  signed  by  the  attor- 
neys; but  a  stipu&ition  expressed  as 
by  the  attorneys,  is  doubtless  equally 
valid  for  the  purpose  of  the  cause  in 
which  it  is  made. 

6  Such  a  stipulation  would  be  bind- 
ing upon  a  second  or  any  subsequent 
trial,  and  a  party  cannot  relieve  him- 
self therefrom  by  notice  of  with- 
drawal. Herbst  v.  Vacuum  Oil  Co., 
68  Hun,  222,  22  N.  Y.  Supp.  807,  ard, 
143  N.  Y.  671. 

6  A  consent  that  certain  papers  may 
be  read  in  evidence  is  a  consent  that 
they  shall  be  considered  legal  evi- 
dence in  the  case.  Thompson  r. 
Thompson  (Ala.,  Nov.,  1890),  11  L. 
R.  A.  443. 

7  If  an  act  is  stipulated  to  have 
been  done,  the  fair  import  of  the  lan- 
guage is  that  it  was  legally  done  and 
that  whatever  formal  steps  were 
necessary  to  make  such  act  legal  and 
effective  were  taken.  Waldron  v. 
Ailing,   73  App.  Div.  86,  76  N.  Y. 

wSupp.  260. 


i 
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F0BM8  Xos.  1358-1376.—  STATEMENTS  SUITABLE  TO  BE  INSi 
THE  FOREGOING  FORM. 


m 


FORM  No.  1367. 
StipvUtion  narrowing  iitiie8.8 
[^Title  of  court  and  cause.'] 

It  is  agreed  that  the  only  question  to  be  tried  in  thi 
{_state  what,  as:]  the  question  as  to  whether  there  is  a 
between  the  plaintiffs  and  the  defendant,  as  alleged  hy 
fendant,  and  that  in  case  the  jury  find  that  there  was 
contract  the  court  can  direct  a  verdict  for  such  amou 
proper.  The  court  is  to  submit  that  one  special  fact  to  1 
and  in  case  the  jury  find  there  was  such  a  contract,  thei 
consent  that  the  amount  to  be  allowed  to  the  defendant  u 
contract  may  be  ascertained  either  by  a  reference  or  in  si 
way  as  the  court  may  direct. 


FORM  No.  1368. 
Admitting  testimony  taken  on  former  trial 

That  the  evidence  taken  upon  the  previous  trial  of  th 
be  read  in  evidence  upon  the  trial  about  to  be  had,  and  t 
evidence  may  be  read  from  the  case  on  appeal  to  the  I 
Division  [and  if  intending  to  limit  evidence  to  that 
former  trial]  and  that  no  further  evidence  shall  be  introc 
either  side  outside  of  that  which  is  contained  in  said 
appeal.® 


m 


FORM  No.  1369. 
Limiting  proof  upon  particular  topic 

That  upon  the  sale  in  question  in  this  cause  no  repres< 
were  made  by  the  receiver,  except  such  as  appear  in  the 
notice  of  conditions  of  sale.^® 


8  From  Chu  Pawn  v,  Irwin,  82  Hun, 
©07,  31  N.  Y.  Supp.  724,  where  the 
court  held  that  the  stipulation  ex- 
cluded the  question  whether  the  con- 
tract had  been  induced  by  fraud. 

The  parties  may  stipulate  so  as  to 
shape  the  facts  upon  which  an  action 
shall  be  determined.  Hine  v,  N.  Y. 
El.  R.  Co.,  149  N.  Y.  164. 


©From  Ryan  v.  The  M 
N.  Y.  328,  where  it  was 
under  it  either  party  coul 
evidence  any  portion  of  t 
record,  without  regard  to  ^ 
had  offered  the  evidence 
former  trial. 

10  From  Oaacy  v.  Leslie, 
Div.  34,  42  N.  Y.  Supp.  361 
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FORM  No.  1370. 
Admission  of  details  stated  in  schedule. 

ition  for  what  follows  the  *  above  :'\ — That  Schedule  A 

ixed  contains  a  correct  statement  of  all  [the  descend- 

N.  and  their  various  degrees  of  relationship  —  or, 

itors  of  M.  and  the  amounts  respectively  due  to  them]. 

FORM  No.  1371. 
Waiver  of  authentication. 

waives  the  proof  of  the  handwriting  of  any 
.  N.,  of  ,  ,  to  0.  P.,  of 

FORM  No.  1372. 
Admission  of  copy. 

I  annexed  is  a  copy  of  the  attachment  mentioned  in 
ent  referred  to  in  the  complaint,  and  may  be  read  in 
lieu  thereof,  and  without  preliminary  proof,  and  that 
ment  was  delivered  to  the  sheriff  of  county,  on 

ly   of  ,    19     ,   at  A.    M.,    and   that   on 

ay,  but  not  until  after  12  m.,  said  sheriff  levied  on  the 
L  said  agreement  mentioned  under  said  attachment. 

FORM  No.  1373. 
Leave  to  read  copy. 

within  extracts  from  the  statutes  of  New  Jersey  may 
evidence  by  either  party.^^ 

FORM  No.  1374. 
Leave  to  read  copy;  another  form. 

ber  party  may  read  in  evidence  from  the  volume  en- 
Ty  leases  and  railroad  grants,"  compiled  by  David  T. 
by  orders  of  the  common  council,  in  the  year  1906, 
)m,  or  the  whole  of  any  laws,  agreements,  resolutions 
:5es,  under  which  any  of  the  aforesaid  railroads  were 
constructed  or  authorized  to  be  built,  with  like  effect 
riginals  of  any  such  laws  or  ordinances,  resolutions  or 
were  produced. 

FORM  No.  1375. 
Leave  to  read  from  minutes  or  case. 

her  party  may  read  in  evidence  any  portion  of  the 
5r^s  minutes  lor,  the  printed  case  on  the  former  appeal] 

11  See  note  6  to  Form  1366. 
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in  this  cause  [or,  in  the  case  of  M.  N.  v.  O.  P. —  or  if 
from  the  within]  and  may  give  in  evidence  any  exhibit  i 
in  said  case  on  appeal  with  the  same  force  and  effect 
the  original  were  produced,  subject,  however,  to  con 
the  production  of  the  original  paper,  and  also  subje 
objection,  not  merely  formal,  which  might  be  taken  i: 
nesses  were  produced  to  give  the  testimony  or  the  origir 
duly  proved  were  itself  produced,  and  reserving  to  e 
the  right  to  call  any  of  said  witnesses  or  others,  and 
any  other  or  further  documentary  evidence." 

FORM  No.  1376. 
Saving  cUuaet. 

But  each  party  [or,  the  ]  reserves  all  objec 

exceptions  to  the  admissibility,  relevancy  or  materialil 
such  fact. 

If  the  cause  is  not  tried  at  the  term,  19     ,  t 

stipulation  is  to  be  absolutely  void. 

FORM  No.  1877. 
StipvUtion  required  by  court  at  a  condition  for  granting  a  1 

[Title  of  court  and  cause.'\ 

Whereas  the  above-named   [defendants]  have  appli 
court  [state  favor  desired,  as:'\  for  a  stay  of  proceedii: 
[plaintiff]  pending  an  appeal  from  the  order  of  this 
tared  herein  on  the  day  of  ,  19     ,  directi 

whaf]  ; 

And  whereas,  the  court  as  a  condition  of  granting  su 
has  required  that  the  defendants  stipulate  as  hereinafter 

Now,  therefore,  the  defendants  above  named  joi 
severally  stipulate  [e<(?.] 

FORM  No.  1378. 
Stipulation  to  produce  a  witneM  and  doainienta.i4 

[Title  of  court  and  a^tion.l 

The  [defendant]  hereby  stipulates  by  his  attorney,  ac 
tion  of  the  granting  of  his  application  to  postpone,  tha 


12  Under  such  a  stipulation  a  party 
is  not  entitled  to  read  letters  written 
by  him  and  containing  declarations, 
when  on  the  former  trial  the  letters 
had  been  introduced  by  the  adversary. 
Grant  r.  Pratt  A  Lambert,  87  App. 
Div.  490,  84  N.  Y.  Supp.  983. 


13  A  stipulation  may  t 
by  the  court  as  a  conditio] 
ing  a  favor,  and  will  b 
afifainst  the  party  giving  i 
N.  Y.  El.  R.  O).,  149  N.  Y 

14  In  White  t?.  Harlov 
(Mass.)  463,  a  stipulation  < 
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be  witness  M.  N.  on  the  day  of  ,  19     , 

ever  thereafter  the  trial  shall  be  had],  and  the 
the  Bank;  and  on  failure  to  produce  the  said 

r  books,  that  the  [plaintiff]   may  then  forthwith  take 

[Signature  o/], 
Attorney  for 

FORM  No.  1879. 
lation  admitting  how  witness,  if  present,  would  testify .15 

court  and  cause.] 

laintiff]  hereby  stipulates  to  admit  on  the  trial  of  this 
,  for  the  purposes  of  this  trial  only]  that  M.  N.,  of 
,  if  sworn  as  a  witness  for  defendant  on  such  trial, 
tify  that  [stating  facf]. 

is  stipulation  may  be  read  on  such  trial  with  the  same 
effect  as  if  the  said  M.  N.  then  testified  as  a  witness  as 

I  [Signature  of]. 

Attorney  for  plaintiff. 

FORM  No.  1380. 
Agreed  statement  of  facts,  or  of  evidence,  for  triaLis^ 

Form  1366  to  the  *,  continuing^  the  following  are  the 

iesired  to  preclude  other  evidence,  say:  are  all  the  facts] 

tion. 

nred  to  present  xvhat  is  agreed  on,  merely  as  evidence, 

ch  it  will  remain  to  draw  conclusions  of  fact,  say]  the 

statements  are  to  be  deemed  evidence  [and  are  all  the 

in  this  action: 

:he  part  of  the  plaintiff  [stating  itj. 

the  part  of  the  defendant  [stating  it]. 


uction  of  a  note  was  held 
'  ito  production  without 
n  evidence. 

ed  to  obviate  a  proper  de- 
idjoumment,  the  stipula- 
I  Form  will  not  suffice;  it 
med  to  admit  the  facts  to 
ritness  would  testify.    See 


Abb.    Brief    for    Civil    Jury    Trials, 
2d  ed.,  Chap.  I. 

15a  If  prepared  for  use  in  an  action 
in  the  Municipal  Court  of  New  York- 
city,  an  affidavit  of  one  of  the  parties 
must  be  appended  to  the  effect  that 
the  controversy  is  real,  and  that  the 
submission  is  made  in  good  faith. 
Weinstein  v.  Douglas,  51  Misc.  659. 
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AKTICLE    11. 
Demand  of  Admission  and  Notice  to  Pboduci 


FORMS. 


1381.  Notice  requesting  admission  of 
documentary   evidence. 


1382.  Admission  thereunder 

1383.  Notice  to  produce. 


FORM  No.  1881. 
Notice  requesting  admiedon  of  documentary  evidence.i6 

[Title  of  court  and  catise.l 

Please   take  notice,   that  the   undersigned    proposes 
in  evidence  upon  the  trial  of  this  cause  the  document 
several  documents]    hereto  annexed   and  exhibited  to  y 
you  are  now  requested  to  give  an  admission  in  writing 
genuineness  of  the  same  [respectively]. 

[Date.]  [Signaiure  and  office  address  of] 

[Address]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1382. 
Admission  therennder.iT 

[Title  of  court  and  cause.] 

I  hereby  make  the  admission  above  requested  [and  wh 
a  part  of  several  documents  are  admitted,  add:  so  far  ai 
to  the  —  bond  —  annexed,  and  refuse  to  make  any  othei 
sion].  Such  admission  is  limited  to  the  trial  now  aboi 
had.^®  [Signature  and  office  address  of]^^ 

[Date.]  Attorney  for 

FORM  No.  1383. 
Notice  to  produce.20 

[Title  of  the  court  and  action,] 
Please  take  notice,  that  you  are  hereby  required  to  pro< 


16  Under  N.  Y.  Code  Civ.  Pro., 
S  735. 

17  To  have  the  effect  of  exonerating 
from  costs  of  proving  the  document, 
must  be  served  within  four  days  after 
the  request.  N.  Y.  Code  Civ.  Pro., 
§  735. 

18  If  not  so  limited,  it  will  be  effec- 
tive    upon     any     subsequent     trial. 


Voisin  v.  Com.  Mut.  Ins.  Co. 
305,  22  N.  Y.  Supp.  348; 
notes  to  Form  1366. 

19  If  the  admission  is  sig 
party  not  an  attorney,  it  i 
proved   or   acknowledged, 
ume  I,  p.  1. 

aoDoes  not  apply  to  proc 
paper  in  possession  of  a  thii 
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:  this  cause^^  [a  certain  —  here  describe  the  document 
,  if  there  are  several,  «ay],  the  foUowing^escribed 
;  ^describe  with  reasonable  certainty,  as:"] 

jd  bearing  date  on  or  about  the  day  of  , 

executed,  or  purporting  to  be  executed,  between  M.  N. 
and  to  convey  a  farm  in  the  town  of  S. 

books  of  accounts  kept  by  M.  N.  in  his  business  at 
n  the       day  of  ,  19     ,  to  the       day  of  , 

containing  entries  relating  to  dealings  between  M.  N. 


0,  all  letters   [and  telegrams]  written  by  A.  B.,  the 
d  plaintiff,  to  the  defendant,  between  the  day  of 

19     ,  and  the  day  of  ,  19     . 

other  documents,  letters,  books,  papers  and  writings 
,  in  your  control,  containing  any  entry,  memorandum 
atter  in  any  wise  relating  to  the  matters  in  question 


se, 


22 


lit  of  their  production  secondary  evidence  of  their 
11  be  offered. 


To 


Attorney  for 


[Signature  and  ofjfice  address  of], 
Attorney  for 


cobs,  21  Misc.  632,  47 
1119. 

be  forthcoming  that  the 
led  for  was  at  one  time 
Bsion  or  control  of  the 
with  the  notice.    Vogell 

N.  Y.  St.  Rep.  664.  If 
lows  the  paper  to  leave 
1,  the  rule  as  to  second- 
applies  although  the 
now  be  produced  by  him. 
vrenoe,  13  N.  Y.  'Supp. 

,  at  the  trial,  is  enough 
refused.  Doyle  v.  Bel- 
Supp.  667,  16  N.  Y.  St. 

ities  on  the  practice  in 
Abb.  Tr.  Br.  Qvil  Jury 
ril  r.  Campoy  y  Pardo 
7  Centr.  Bep.  642,  and 
nd  for  exceptions  to  the 
^  previous  notice,  HoweU 
Abb.  Ct.  App.  Dec.  423; 
k>ynton,  16  Abb.  Pr.  87, 
190. 

ee  given  in  this  Form  is 
liout  repetition  at  subse- 


quent circuits.  Gilmore  v.  Wale, 
Anth.  N.  P.  87 ;  Jackson  v.  Shearman, 
6  Johns.  19. 

22  This  clause  should  be  made  more 
specific,  if  possible.  Thus,  as  to  let- 
ters, the  notice  should  specify  the 
persons  between  whom  the  correspond- 
ence sought  for  took  place;  and  if  not 
the  dates  of  each  letter,  at  least  the 
period  within  which  the  correspond- 
ence took  place. 

As  to  what  will  be  sufficiently 
specific,  compare  Walden  v,  Davison, 
11  Wend.  65;  Jones  v.  Edwards,  Mc- 
Clel.  ft  Y.  139;  France  v,  Lucy,  R.  ft 
M.  341 ;  Jacob  v.  Lees,  2  M.  ft  R.  33; 
Morris  r.  Hannen,  1  Car.  ft  M.  29,  2, 
M.  ft  R.  392;  Rogers  v,  Custance,  id. 
179. 

Where  the  pleadings  give  notice  to 
the  opposite  party  to  be  prepared  to 
produce  a  particular  instrument,  as 
evidently  essential  under  the  issues 
as  raised,  no  notice  to  produce  need 
be  given.  Howell  v.  Huyck,  2  Abb. 
Ct.  App.  Dec.  423;  Lawson  v,  Bach- 
man,  81  N.  Y.  616. 
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ARTICLE   ni. 
Survey.^ 
FORMS. 


1384.  Affidavit  for  motion  for  survey. 

1385.  Notice  of  motion  for  survey. 


1386.  Order  for  surrey. 


FORM  No.  1384. 
Affidavit  for  motion  for  iurvey.24 
[Title  of  court  and  action.'] 
[Venue.'] 
A.  B.,  being  duly  sworn,  says : 

I.  He  is  the  above  named  plaintiff   [or,  defendan 
action  [or  otherwise  state  relation  to  the  cause], 

II.  That  this  action  is  brought  to  [state  object, 
ejectment,  dower,  foreclosure,  or  other  action  affecting 
erty,  as  thus:  foreclose  a  mortgage  upon  the  property 
fendant  Y.  Z.  recorded  in  the  office  of  the  register - 
of  the  county  of  ,  in  Liber  of  Mortgages,  ] 

m.  That  [state  condition  of  action  and  how  far  i 
gressed]. 

IV.  That  said  [mortgaged]  premises  are  situated  in 
of  in  this  county   [or,  on  street  in  t 

—  or,  city  of  ],  and  contain  acres  or  tl 

but  that  it  is  uncertain  what  area  or  extent  of  land  is  in 


23  As  to  view,  see  Abb.  Jury  Trial 
Brief,  2d  ed.,  p.  314;  in  waste,  N.  Y. 
Code  Civ.  Pro.,  f  1659;  respecting  the 
condition  of  structures  and  perform- 
ance of  building  contracts,  Stones  r. 
Menham,  2  Excli.  382;  Maxted  v.  Sey- 
mour, 66  Mich.  129,  22  N.  W.  Rep. 
219;  in  eminent  domain,  Galena,  etc.. 
R.  R.  Co.  17.  Harlam,  73  IH.  494;  Mat- 
ter of  N.  Y.,  Lack.,  etc.,  R.  R.  Co.,  63 
How.  Pr.  266;  injury  to  real  prop- 
erty, Boardman  v.  Westchester  Fire 
Ins.  Co.,  64  Wise.  364;  Pick  v.  Rubi- 
con Hydraulic  Co..  27  Wise.  433; 
Bare  t*.  Hoffman,  79  Pa.  St.  71 ;  negli- 
gence. Smith  V.  St.  Paul  City  Ry.  Co., 
32  Minn.  1,  18  N.  W.  Rep.  827;  eject- 


ment, Brown  v,  O'Brien,  3 
(Clark)  116;  trover,  Nut 
etts,  6  Iowa,  92. 

As  to  view  of  life-t4 
ejectment  depends  on  hit 
N.  Y.  Code  Civ.  Pro.,  §  2 

24  N.  Y.  Code  Civ.  Pr 
Abb.  Jury  Tr.  Brief,  2d  e 

The  code  provision  does 
an  action  for  damages  tc 
wells  driven  on  other  land 
Citv  of  New  Y'ork,  89  Ap 
85  N.  Y'.  Supp.  989. 

The  survey  need  not  ht 
the  surface. '  Howe's  Cavi 
Co.  r.  Howe's  Cave  Asso 
654,  34  N.  Y.  Supp.  848. 
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aid  mortgage],  and  what  are  the  boundary  lines  of  said 
lor  J  what  the  north  boundary  line  of  said  premises  is]. 
isons  why  there  is  uncertainty,  or  nature  of  controversy.'] 

it  said  premises  [and  the  adjoining  premises  affected 
oundary]  belong,  as  deponent  is  informed  and  believes, 
the  above-named  defendant,  and  that  the  same,  including 
>n  as  to  which  there  is  uncertainty  or  controversy,  are 
elusive  possession  of  said  Y.  Z.  ^or,  of  M.  N.,  of 
irticulars,  if  possible,  if  possession  is  qualified  as  in  case 
ies,  etcly  under  a  claim  that  he  is  the  owner  \_or  other- 

liat  this  motion  is  made  in  good  faith  and  without  delay, 
or  the  purpose  of  delay  on  the  part  of  this  deponent. 
.]  [Signature.'] 

FORM  No.  1385. 
Notice  of  motion  for  8urye7.26 

Form  815,  p.  1171,  of  this  volume,  omitting  the  matter 
ts  following  the  t,  and  substituting  for  the  italic  matter 
the  t  and  the  t  the  follomng:]  granting  leave  to  [the 
]  his  necessary  servants  and  agents  to  enter  upon  the 
of  Y.  Z.  below  mentioned  for  the  purpose  of  making  a 
lereof  {or,  of  a  boundary  line  between  the  property  of 
d  the  property  of  Y.  Z.],  which  said  property  is  more 
rly  described  [or,  which  said  property  is  —  briefly  de- 
—  and  is  adjacent  to  that  more  particularly  described'] 
nexed  affidavit  of  A.  B. 

FORM  No.  1386. 
Order  for  lurvey. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 

court  and  Orction.'] 

iding  and  filing  the  annexed  affidavit  of  A.  B.,  verified 
day  of  >  19     >  and  the  affidavit  thereto  attached 

,  verified  the  day  of  ,  19     ,  showing  that 

je  of  this  motion  was  duly  served  upon  [the  party  in 
i],  and  after  hearing  A.  T.,  Esq.,  in  support  of  this 
ind  T.  Z,,  Esq.,   [or,  no  one  appearing],  in  opposition 

Now,  on  motion  of  A.  T.,  attorney  for  [the  applicant] : 


102 


25  N.  Y.  Code  Civ.  Pro.,  f  1682. 
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Obdebed,  1.  That  leave  is  hereby  granted  to  {the  api 
his  necessary  surveyors,  servants  and  agents  to  enter  r 
real  property  herein  below  described  for  the  purpose  of 
a  survey  thereon  to  ascertain  the  boundary  lines  [or,  tl 
boundary  lines]  of  the  premises  described  in  the  complain 

2.  That  a  copy  of  this  order  be  served  upon  Y.  Z.,  tl 
[or,  occupant]  of  the  above-mentioned  premises  [two]  daj 
the  entry  herein  allowed  is  made  upon  the  said  proper! 
following  is  a  description  as  definite  as  may  be  of  the 
[or,  boundary  line]  to  be  surveyed  [and  of  the  real  prope 
which  it  is  necessary  to  enter  for  the  purpose  of  maki 
survey  [insert  description]. 

Enter:  [signature  of  judge  ly  initials  of  name  and 
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ARTICLE    IV. 


>I8COVEBY  AND  INSPECTION  OF  DOCUMENTS.^ 

m  next  two  pages;  also  explanations  on  page  1346  of  this  volume.] 

*  of  the  court  was  inherent  in  chancery  (Volume  I,  p.  534),  and 

common  law  actions  by  the  New  York  Constitution  merging  the 

in  law  and  equity,  as  well  as  by  the  Revised  Statutes  previously 

S.  190,  f  21).    The  power  is  now  expressly  recognized  by  statute 

Civ.  Pro.,  f  803 ) ,  and  extended  to  all  courts  of  record  other  than 

rts  in  cities,  with  a  direction  that  the  general  rules  of  practice 

ibe  the  cases  in  which  the  power  may  be  exercised,  and  the  pro- 

ere  the  same  are  not  prescribed  in  the  Code.    The  rules  of  court 

int  to  this  direction  (N.  Y.  Gen.  Rules,  Nos.  14-16)  contemplate 

enable  the  applicant  to  plead,  or  to  enable  him  to  prepare  for 

8  been  held  both  under  the  former  Code  of  Procedure  and  the  Code 

cedure  (Seligman  v.  Real  Estate  Trust  Co.,  20  Abb.  N.  C.  210,  and 

think  well  held,  though  there  are  other  cases  sounding  to  the  con- 

the  provision  in  the  Codes  authorizing  the  court,  in  case  of  dis- 

>  direct  that  the  document  be  excluded  from  being  given  in  evidence, 
power  of  the  court,  beyond  the  chancery  rule  which  forbade  dis- 

certain  the  adversary's  evidence,  and  allows  it  now  to  be  exercised 
,  document  which  the  adversary  relies  on,  if  justice  entitles  the 
examine  it  in  order  to  meet  it  on  the  trial ;  as  for  instance,  where 
7  expressly  sets  it  forth  in  his  pleading,28  or  where  it  consists  of 
pt  by  the  adversary  admittedly  as  agent  of  the  applicants^  or 
pplicant  alleges  forgerySO  or  fal8ification,3i  or  where  inspection  is 
!  permitted,82  or  the  books  are  firm  books.88 

aents,"  in  the  law  of  evidence,  includes  books,  papers,  and  written 
matter  generally.  Discovery  is  not  yet  extended  in  New  York 
ler  objects  such  as  merchandise  (Ansen  v.  Tuska,  19  Abb.  Pr.  391), 
;Cook  V.  Lalance  Grojean  Mfg.  Co.,  29  Hun,  641),  and  the  like, 
the  Gen.  Rules  of  Practice,  extending  discovery  to  include  any 
property"  is  held  to  be  without  force,  as  in  conflict  with  the 
lerbach  v.  D.,  L.  &  W.  R.  R.  Co.,  66  App.  Div.  201,  73  N.  Y.  Supp. 

tory  mode  of  obtaining  discovery  is  exclusive,  and  must  be  fol- 
ler  V,  Kensico  Cem.  Co.,  79  App.  Div.  100,  80  N.  Y.  Supp.  38. 
narks  or  symbols  on  trees,  etc.,  may  be  **  documents,"  see  Hayden 
Undt,  84  Hun,  160,  32  N.  Y.  Supp.  607. 

irews  v.  Townshend,  48  N.  Y.  Super.  Ct.  162;  Mott  r.  Consumers' 
bb.  N.  C.  143;  Sanger  v,  Seymour,  42  Hun,  641. 
n  V.  Real  Estate  Trust  Co.,  20  Abb.  N.  C.  210,  and  cases  cited, 
ttley  r.  Bonnel,  11  Abb.  N.  C.  123;  Duflf  v.  Hutchinson,  19  Wkly. 
White  r.  Ahrens,  32  Wkly.  Rep.  649.  See,  also,  Martine  v.  Albro, 
I;  Newman  v.  Newman,  20  Wkly.  Dig.  283  (partnership  books), 
i^aite  Co.,  113  App.  494  (wages  proportioned  to  net  profits).  As  to 
\c,,  see  Livingston  v,  Curtis,  12  Hun,  121. 

V.  Woolsey,  7  Wkly.  Dig.  666;  Holmes  V.  Cornell,  7  id.  376;  Hep- 
sher,  20  Hun,  636;   Bamberger  v.  U.  8.  Fidelity,  etc.,  O.,  37 

>  N.  Y.  Supp.  1006. 

ras  a  recognized  exception  to  the  restricted  rule  in  chancery. 

n  V.  Brown,  29  Fed.  Rep.  341  {dictum  as  to  forgery). 

Lning,  etc.,  Co.  v,  Pheby,  49  N.  Y.  Super.  Ct.  392  (plaintiflTs  alle- 

Isification  of  plaintiff's  account  kept  by  defendant  when  in  plain- 

).    Cohn  V.  Hessel,  96  App.  Div.  548,  88  N.  Y.  Supp.  1067.     Com* 

ley  r.  Nelson,  3  Abb.  N.  C.  127. 

prg  V,  Wahn,  103  App.  Div.  34,  92  N.  Y.  Supp.  830. 

V,  Burras,  86  Hun,  268,  33  N.  Y.  Supp.  262;  Howlet  t?.  Hall,  65 

14,  67  N.  Y.  Supp.  267. 
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METHODS  OF  DISCOVERY  IN 


DiicoTery  in  equity  actioni. 


Gets '  examination  of  party  and  in- 
spection of  documents  so  far  as 
necessary  and  founded  on  allega- 
tions and  demand  for  relief  in 
applicant's   pleading. 

Power  inherent  in  court  of  equity. 

Formerly  exercised  by  Written  In- 
terrogatories annexed  to  bill,  and 
sworn  Written  Answers;  and  by 
Examination  and  Production  of 
documents  on  oath,  before  a 
Master. 

—  etatuiory  now  so  far  as  made  so 
by  saving  clause  as  to  creditors' 
actions  (N.  Y.  Code  Civ.  Pro., 
f§  1871,  1878),  and  general  sav- 
ing clause  as  to  equity  jurisdic- 
tion except  as  restricted  by  the 
Code    (i  217). 

Applicable  only  to  a  party  (including 
an  officer,  director  or  member  ot 
a  corporation-party). 

Szercised  at  such  stage  of  the  action 
as  it  becomes  necessary  in  order 
to  the  substantial  relief  granted, 
as  thus: 

1.  On  motion  for  receiver,  to 
ascertain  assets  and  superintend 
transfer : 

2.  At  the  trial,  before  interloc- 
utory judgment  (by  subpoena  and 
oral  examination,  or  subpoena 
duces  tecum,  or  order  to  pro- 
duce) so  far  only  as  necessary  to 
reach  interlocutory  judgment: 

3.  — and  after  interlocutory 
judgment  establishing  the  right, 
then,  by  reference,  with  direction 
for  examination  and  production, 
and  by  summons  or  subpoena 
thereon,  before  referee. 

4.  After  judgment,  by  supple- 
piemen  tary  proceedings  or  credit- 
ors' action. 

Application  (except  in  supplement- 
ary proceedings)  must  be  to  the 
court,  or  to  a  referee  to  hear  and 
determine  the  issues,  or  a  referee 
specially  authorized. 


DiecoTory    and   inspection 
mentt  (in  all  cUtaeo  of 

Gets   inspection  and   rigli 

documents,  but  not  rj 
amine  party. 


Power  inherent  in  court  o 
Formerly  exercised  as  in 
bill  of  discovery,  in 
party  to  a  cause  at  cc 
(abolished  in  New  Yoi 
Civ.  Pro.,  §  1914). 

—  eiatutory  in  common  1 
in  Supreme  Court  sine 
N.  Y.  R,  S.,  199,  §21. 

Extended  to  all  actions, 
courts  of  record  excef 
courts  in  cities.  Code 
f  803. 

Applicable  only  to  a  party 
corporations). 


Exercised  at  any  stage  of. 
as  thus: 

1.  To  enable  to  pre 
plaint,  or  join  yet  un 
f endants : 

2.  To  enable  to  prepi 
or  other  responsive   p 

3.  To  prepare  for  tr 
[At    the    trial,    ins] 

documents  belonging 
party,  in  other  than 
tions,  is  allowed  only  c 
law  principles,  as  on 
ination  of  a  witness,  a 
by  subpoena  duces  tecui 
to  produce,  or  by  noti 
duce.] 


Application  must  be  to  cour 
fied  petition,  and  an 
show  cause  made  by 
judge. 
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ACTIONS  UNDER  THE  CODE. 


m. 


I    before    txial    (in    all 
lases  of  actions). 


lation  of  party,  and  inci- 
^T  auxiliaiy  production  of 
its  to  be  examined  on; 
right  to  take  copy,  and 
iT  right  to  inspect  than 
has  on  examining  a  wit- 
the  trial  under  subpoena 
cum. 


ent  in  court  of  equity, 
exercised  as  in  I  and  II. 


ry  in  common  law  actions 
ts  of  record  (except  cer- 
ferior  local  courts.  Code 
9.,  §870). 


inly  to  a  party  (including 

er  or  director  of  a  corpo- 

>arty). 

;  any  stage  of  the  action, 

enable  to  prepare  corn- 
enable  to  prepare  answer 
r  responsive  pleading, 
prepare  for  trial, 
bhe  trial,  examination  of 
ty  is  had  by  the  same 
M  any  other  witness,  on 
i  law  principles.] 


must  be  to  a  judge,  on 
,  and  ew  parte. 


IV. 


Examination  or  discoTery  incidental 
to  some  interlocutory  proceedings. 


Power   wholly   statutory,   except 
below  indicated. 


The  principal  cases  are: 

Compelling  person  not  a  party  to 
make  affidavit  for  purposes  of  a 
motion.    Vol.  I,  pp.  106,  172. 

Examination  by  sheriff  or  by  at- 
taching creditor,  of  books,  etc., 
levied  on,  with  stock-in-trade, 
etc.,  of  debtor,  under  attachment 
as  a  provisional  remedy;  or  of 
third  person  holding  assets. 

Demand  or  order  for  copy  account 
or  bill  of  particulars.  [Power  in- 
herent in  court.] 

Compelling  receiver,  attorney,  or 
other  officer  of  the  court,  having 
documents  in  his  possession  as 
such,  to  allow  inspection  when 
matter  of  right  to  a  party. 
[Power  inherent  in  court,  and  ex- 
ercised in  such  mode  as  the  court 
may  direct.] 

Same  power  to  compel  such  person 
to  submit  to  examination. 

Exacting  consent  to  examination  or 
discovery  as  the  condition  of 
granting  a  discretionary  order, 
for  the  purposes  of  which  dis- 
closure may  be  justly  required. 
[Power  inherent  in  court  and  in 
judge,  within  limits  not  very 
clearly  defined.  Rarely  exer- 
cised.] 

See  also  note  on  p.  1622. 
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1387.  Petition  for  discovery  and  in- 

spection,   or    that    cause    be 
snown. 

1388.  Order  thereon. 

1389.  Affidavit  to  oppose  petition  for 

discovery,  etc. 


1390.  Order  absolute  fo 
and  inspection. 

1391-1397.  Statements  su 
sert  in  foregoing 


Note. —  As  to  discovering  books  and  papers  of  debtor  by  attachl 
erty  and  books,  see  Brooke  t*.  Foster,  20  Abb.  N.  C.  200;  Bleier  i 
Id.,  207,  n.,  and  cases  cited,  and  p.  1360  of  this  volume,  Form  101 

Getting  copy  of  document  by  demand  of  account  or  order  for  bil 
lars,  see  p.  1394  of  this  volume. 

For  getting  evidence  by  mandamus,  see  the  following  cases: 

Inspection  of  books  of  a  foreign  corporation.  Matter  of  Rappe! 
Div.  84,  69  N.  Y.  Supp.  338;  Huylar  v.  Cragin  Cattle  Co.  (N.  J., 
5  Centr.  Rep.  645  (but  denying  the  petition  as  to  papers  and  ra 
Swift  V.  Richardson  (Del.,  1886)  6  Ontr.  Rep.  843;  People  ex  re 
St.  Louis,  etc.,  R.  R.  Co.,  44  Hun,  552;  s.  c,  19  Abb.  N.  C.  1  ( 
take  proof  of  facts  alleged  and  denied  in  the  affidavits  may  be  ros 

Inspection  of  books  of  benevolent  corporation.  People  ex  rel. 
Scheel,  8  Abb.  N.  C.  342.  Books  of  domestic  corporation.  Matter  < 
159  N.  Y.  260;  People  ex  rel.  v.  Columbia  Bag  Co.,  103  App.  Div. 
ex  rel.  McDonald  f.  U.  S.  Mercantile  Rep.  Co.,  20  Abb.  N.  C.  191 
wealth  V.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill;  Phoenix  Iron  Co.  v.  Cor 
113  id.  563;  5  Centr.  Rep.  688;  Matter  of  Sage  r.  Lake  Shore,  etc 
70  N.  Y.  220.  Books  of  defunct  corporation  in  the  custody  of  n< 
Jn  re  Glamorganshire  Banking  Co.,  33  Wkly.  Rep.  209.  Docun 
possession  of  liquidator  of  dissolved  corporation.  London  k  York 
Cooper,  15  Q.  B.  D.  7,  33  Wkly.  Rep.  751 ;  ard,  54  L.  J.  Q.  B. 
damns  to  compel  custodian  of  public  records  to  permit  inspect: 
ex  rel.  Title  Guarantee,  etc.,  Co.  t;.  Reilly,  38  Hun,  429;  Colnon  v. 
43,  11  Pac.  Rep.  814.  To  compel  public  officials  to  give  certifica 
of  Roberts  t?.  Hatch,  40  Hun,  63;  People  ex  rel.  Haase  r.  German 
Abb.  N.  C.  332. 

See  Boyd  v.  United  SUtes,  116  U.  S.  616*  (holding  that  a  statut. 
the  production  of  private  papers  by  the  defendant  in  an  action  for 
is  unconstitutional  in  that  it  compels  him  to  be  a  witness  again 

As  to  privilege  of  professional  communications,  see  Mott  v.  Coi 
Co.,  2  AJ)b.  N.  C.  143. 

As  to  investigations,  see  note  on  p.  1608. 
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FORM  No.  1387. 
ion  for  discoTory  and  inspection,  or  that  cause  be  shown.M 
court  and  action.'] 

)  Court  of  [or.  To  Hon.  J.  K.,^  jus- 

,  judge  —  of  the  Court  of  ]. 

3tition  of  A.  B.  [if  a  corporation,  add:  by  A.  B.,  its 
—  or,  agent]  shows  to  the  court: 

t  he  is  the  plaintiff  [or,  defendant]  above  named  [or 

state  relation  to  the  cause,  and  excuse  party's  affidavit/^ 

this  action  is  brought  [here  briefly  state  its  nature;  and 

}lication  is  to  enable  to  plead,  see  Forms  on  p.  1351,  etc.]. 

lere  state  condition  of  the  cause,  for  instance,  thus:] 

le  has  been  joined  by  the  service,  on  the  day  of 

last,  of  defendant's  answer  [or,  plaintiff's  reply]  ;  that 
appointed  for  holding  the  next  Trial  Term   [or,  next 

rerm]   in  the  county  of  ,  where  this  action  is 

3  the  day  of  next. 

Describe  the  books,  papers,  etc.,  of  which  discovery  is 
0  as  to  identify  them,^''  as  thus:]^  That  during  the 
)n  for,  and  in  making  the  agreement  sued  on,  deponent 
the  [adverse  party]  several  letters  relating  thereto,  and 
liar  [two],  bearing  date  about  the  day  of  , 

actively,  which,  or  some  of  them,  as  deponent  is  informed 
ves  [stating  sources  of  information  and  belief y^  consti- 
agreement.*^ 


N.  Y.  Code  Civ.  Pro., 
ication  by  petition  is  held 

Lee  V.  Winans,  90  App. 
K)  N.  Y.  Supp.  960.     Only 

party  may  be  required  to 
ery.  For  general  rules  as 
B,  see  Volume  I,  pp.  306- 

)B  whereby  the  sufficiency 
ring  petition  is  tested,  see 
Mut.  Reserve  Fund  Assoc. 
9,  77  N.  Y.  Supp.  636. 
>,  the  practice  upon  these 
s,  and  decisions  reviewed, 
1346-1351. 

pply  ew  parte  to  any  judge 
to  make  an  order  in  the 
e  Volume  I,  pp.  101,  128. 
opinion  is,  that  the  alter- 
the  usual  order  made  on 
on,  allowing  the  adverse 
tiow  cause  instead  of  corn- 
not  ''an  order  to  show 
;hin  the  meaning  of  X.  Y. 


Gen.  Rule  No.  37,  which  forbids 
orders  to  show  cause  being  made  re- 
turnable, as  notices  of  motion  may 
be,  in  a  county  without  the  district. 
See  Volume  I,  p.  129,  note.  But  it  is 
safer  to  make  the  order  returnable  if 
practicable,  within  the  district. 

86Fromme  r.  Lisner,  63  Hun,  290, 
17  N.  Y.  Supp.  850. 

87  People  V,  Trinity  Church,  6  Abb. 
Pr.  177;  Cutting  v.  Bait.  &  O.  R.  Co., 
51  App.  Div.  628,  64  N.  Y.  Supp.  258; 
Cornish  i;.  Wormser,  53  Hun,  40,  5 
N.  Y.  Supp.  889. 

88  Thompson  v.  Erie  Ry.  Co.,  9  Abb. 
Pr.  (N.  S.)  230. 

88  If  not  set  forth  the  allegation  is 
without  probative  force.  Phillips  v, 
Curtis,  70  App.  Div.  551,  75  N.  Y. 
Supp.  581;  Kings  Co.  Bank  v. 
Dougherty,  20  N.  Y.  Supp.  817. 

40  It  is  essential  to  show  that  there 
are  documents,  books,  entries,  or  the 
like,  in  existence,  which  contain  ma- 
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IV.  That,  among  other  things,  said  [letters]  contaii 
specify  matters  constitiUing  the  evidence  sought,  in  s 
detail  to  show  that  they  are  material^^  to  the  applicant', 
and  necessary  for  use  upon  the  trial;  or  that  he  has  a  rig) 
them  within  the  principles  indicated  on  pp.  1350,  1619,  anc 
and  said  [letters]  are,  as  deponent  is  advised  by  his  counse 
of  ,  and  verily  believes,  material  and  necessary* 
case  \_orj  defense]  upon  the  trial  of  this  cause ;  and  that  h< 
safely  proceed  to  trial  without  them  [or  sworn  copies  of 

[J/  discovery  of  books  be  sought,  show  that  the  books  e 
contain  entries  on  the  subject :^^ 

[If  books  of  a  foreign  corporation,  show  their  presena 
state.—  See  Form  1395.] 

V.  That  none  of  said  [letters]  are  in  the  possession  o 
the  control  of  deponent,  nor  has  he  kept  any  copies  of,  or 
from  them,  and  he  is  ignorant  of  their  precise  contents.** 

VI.  That  the  letters  are,  as  deponent  verily  believes, 
possession  or  control*^  of  the  [adverse  party  —  stating  so- 
information  and  grounds  of  belief],  and  deponent  kno\i 
way  to  obtain  a  knowledge  thereof  except  by  ordering 
make  discovery  thereof. 


terial  evidence;  a  discovery  cannot  be 
allowed  for  the  purpose  of  ascertain- 
ing whether  there  is  anything  to  dis- 
cover. Hayden  v.  Van  Cortlandt,  84 
Hun,  160,  32  N.  Y.  Supp.  507; 
Brownell  r.  Bank  of  Gloversville,  20 
Hun,  617. 

41  Brooklyn  Life  Ins.  Co.  t?.  Pierce, 
7  Hun,  236;  N.  Y.  Gen.  Rule  No.  16; 
Walker  v.  Granite  Bank,  44  Barb.  39, 
19  Abb.  Pr.  111. 

42  The  documentary  evidence  must 
go  to  sustain  an  issue  upon  which 
the  applicant  has  the  affirmative. 
Douglas  V,  Delano,  20  Wkly.  Dig.  85; 
Shoe  &  L.  Assoc,  r.  Bailey,  49  N.  Y. 
Super.  Ct.  386. 

43  The  evidence  need  not  be  alleged 
to  be  indispensably  necessary  (Whit- 
worth  V.  Erie  R.  R.  Co.,  37  N.  Y. 
Super.  Ct.  437;  Harbison  r.  Von  Volk- 
enburgh,  6  Hun,  454),  though  discov- 
ery is  not  allowed  merely  as  a  pre- 
cautionary- measure.  Walmsley  v. 
Nelson,  3  Abb.  N.  C.  127. 

44  Russell  V,  McSwegan,  39  Misc. 
306,  79  N.  Y.  Supp.  440;  Walsh  v. 


Press  Co.,  48  App.  Div.  333, 
Supp.  833.  Gen.  Rule  No.  H 
of  original  entrv  only  wil 
quired  to  be  produced.  Fid< 
Co.  r.  Seagrist,  79  App.  Di^ 
N.  Y.  Supp.  277. 

Legal  proof  of  these  fac 
quired.  Frowein  v.  Lindhein 
N.  C.  87,  11  N.  Y.  Supp.  495 
not  absolute  proof.  Ahl^ 
Healy,  14  Daly,  288,  12  1^ 
Rep.  677. 

45  This  statement  is 
Sutter  V,  New  York,  89  A 
494,  86  N.  Y.  Supp.  989; 
Encyc.  Britt.  Co.,  43  Misc. 
N.  Y.  Supp.  133.  Where  sev 
ignorance,  etc.,  of  each  mu 
leged,  but  oath  to  the  facts 
in  case  of  partners,  may  be 
one.  Seligman  v.  Real  Esti 
Co.,  20  Abb.  N.  C.  210. 

46  It  is  not  enough  to  shov 
uments  to  be  in  the  hands  c 
ant's  attorney,  placed  there 

S arsons.  Douglas  v.  Delano, 
]g.  86. 
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hat  on  the  day  of  ,  19     ,  and  since  the 

ment  of  this  action,  this  petitioner  applied  to  the  plain- 
efendant]  for  permission  [here  state  what  request  was 
it  said  [plaintiff]  refused  said  request.*^ 

[If  plaintiff  petitions,  add]  That  your  petitioner  has 
fairly  stated  the  case  in  this  action  to  his  counsel,  A.  T., 
es  at  No.  street,  in  the  city  of  ,  and 

IS  a  good  and  meritorious  cause  of  action  herein,  and 
iscovery  and  inspection  he  seeks  is  necessary  to  enable 
jpare  for  trial,  as  he  is  advised  by  his  said  counsel  after 
ment,  and  verily  believes. 

defendant  petitions  and  answer  is  unverified,  oath  to 
in  Form  1604,  p.  1784,  of  this  volume.'] 

at  this  application  is  made  in  good  faith  for  the  pur- 
1,  and  none  other,  [and  that  your  petitioner  intends  to 
entries,  or,  letters  —  on  the  trial]  ;  *®  and  no  previous 
I  has  been  made  [except  —  etc.;  see  p.  1172.] 

a  stay  is  desired,  state  facts  showing  its  necessity.] 

s'OBE,  your  petitioner  asks  that  an  order  be  made  giving 
3covery   and   an   inspection    [and  permission  to   take 
the    [letters]    hereinbefore  described;   and   that  said 
and  discovery  be  made  *  by  requiring  the  plaintiff 
dant]   to  deliver  sworn  copies  of  said  to  the 

)licant  —  or,  by  the  deposit*®  by  the  —  adverse  party  — 
3  of  his  attorney,  Z.  T.,  at  No.  street,  in  , 

le  office  of  the  clerk  of  this  court  —  of  the  said  , 

/  shall  remain  subject  to  the  examination  of  the  — 
—  his  attorneys  and  accountants,  during  the  ordinary 
)ur8,  for  a  period  of  weeks  —  or,  by  requiring 

to  pemit  an  inspection  of  said  books  at  the  defendant's 
usiness  in  ordinary  course  during  business  hours,  or 
le  and  place  as  the  court  may  order,  with  leave  to  take 
iphic^  —  copies  thereof,  or  of  any  part  thereof  —  or 


legation  has  sometimes 
necessary,  but  it  is  not 
ily  essential  to  sustain 
ice  the  proceeding  is  by 
Eike  discovery  or  show 
it  P.  Am.  Law  Book  Co., 
5,  83  N.  Y.  Supp.  110. 
fact  be  shown,  and  dis- 
lally  ordered,  it  may  be 
f  motion.  Seligman  r. 
rrust  Co.,  20  Abb.  N.  C. 


48  May  be  advisable  to  add.  Halsted 
r.  Halsted,  3  Misc.  618,  23  N.  Y. 
Supp.  101. 

49  Deposit  not  ordered  with  court 
clerk  where  only  a  small  part  of 
document  concerned  applicant.  Um- 
freville  r.  Manh.  Ry.  Co.,  46  App. 
Div.  504,  62  N.  Y.  Supp.  20. 

60  A  document  will  not  be  ordered 
produced  at  a  photographer's  studio, 
but  the  party  may  b^  directed  to  de- 
posit it  with  the  clerk  with  permis- 
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as  in  1391-1397  helow']  ;  or  in  default  thereof  that  [d< 
show  cause,  at  a  Special  Term  of  this  court,  to  be  he 
county  court  house  in  the  city  of  ,  on  the         day 

19  ,  at  o'clock  in  the  noon,  or  as  soon  ther 
counsel  can  be  heard,  why  the  prayer  of  this  petition  a 
be  granted ;  and  for  such  other  and  further  relief  as  mj 
[with  the  costs  of  this  motion]  ."^^ 

ID  ate.']  [Signature  hy 

\^Add  corroborating  affidavit  if  practicable.]^^ 

[Verification  by  party  as  in  Form  821,  p.  1175, 

FORM  No.  138a 
Order  to  make  dUcorery  or  ihow  caiise.S3 

[Title  of  court  and  action.] 

On  the  annexed  petition  of  the  [plaintiff]  A.  B.  [ai 
pleadings  herein]  and  on  motion  of  A.  T.,  attorney  fc 

Obdebed,  that  the  [defendant]  Y.  Z.  give  to  said  A. 
CO  very  and  inspection,  and  permission  to  take  copie 
[documents]  described  in  said  petition  [or  specify  wha 
a  part],  and  that  said  discovery  and  inspection  be  mi 
tinue  according  to  prayer  of  petition  from  the  *  includ 
native  direction  to  show  cause]. 

It  is  further  ordered  that  such  discovery  and  inspect 
lowed,  shall  be  made  within  days  after  the  grantii 

order,  and  that  permission  therefor  shall  be  allowed  [ 
upon  the  service  of  a  copy  of  this  order  upon  [defend 
tomey." 

[Let  all  proceedings  on  the  part  of  said  be  sta 

after  the  hearing  and  determination  of  this  motion.^] 
hereof  on  the  day  of  ,  shall  be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173.] 

[Serve  with  copy  petition,  etc.,  on  the  attorney,^  also, 
as  a  prerequisite  to  contempt  proceedings.] 

sion  to  the  adversary-to  have  it  pho-  Philips,  41  Hun.  603,  25 

tographed.     Beck   v,   Bohm,  95   App.  29,  5  St.  Rep.  228. 

Div.  273,  88  N.  Y.  Supp.  584.  64  Under  Gen.  Rule  No. 

SI  See  note  47  on  p.  1625.  posit  ia  ordered  the  time 

c2Gon.  Rule  No.  15  suggests  some  should  be  specified, 

additional  facts  in  the  affidavit;  but  55  This   stay  may  excee< 

it  is  not  believed  necessary  to  restate  N.  Y.  Code  Civ.  Pro.,  f  805 

them  in  an  affidavit,  when  set  forth  Vol.  I,  p.  425. 

in  the  petition,  as  above.  5C  Rossner  r.  N.  Y.  Mus 

53  N.  Y.  Code  Civ.  Pro.,  §  805.    Per-  20  Hun,  182;  Un.  Trust  Cc 

emptory    order    improper.      Dick    r.  49  App.  Div.  400,  63  N.  Y. 
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FORM  No.  1389. 
Affidavit  to  oppose  petition  for  discovery.OT 

f  court  and  action.'] 
defendant  above  named,  being  duly  sworn,  says: 

lave  in  my  possession  or  control  the  documents  relating 
atters  in  question  in  this  suit  set  forth  in  the  first  schedule 


object  to  produce  the  said  documents  set  foith  in  the  first 
hereto. 

Here  state  upon  what  grounds  the  ohjection  is  made, 
^y  the  facts  as  far  as  may  be;  see  p.  1622,  end  of  note.] 

have  had,  but  have  not  now,  in  my  possession  or  power, 
ments  relating  to  the  matters  in  question  in  this  suit  set 
the  second  schedule  hereto.^ 


le  last-mentioned  documents  were  last  in  my  possession 
•  on  [^state  when]. 

Here  state  what  has  become  of  the  last-mentioned  docu- 
nd  in  whose  possession  they  now  are.Y^ 

According  to  the  best  of  my  knowledge,  information  and 
have  not  now,  and  never  had  in  my  possession,^  custody 
;  or  in  the  possession,  custody  or  power  of  any  attorney, 
counsel  or  agent  of  mine;  or  in  the  possession,  custody 
of  any  other  person  or  persons  on  my  behalf,  any  deed, 
book  of  account,  voucher,  receipt,  letter,  memorandum, 


Code  Civ.  Pro.,  §  806.  This 
dapted  from  the  Form  pre- 
der  the  English  Judicature 
,  App.  B.,  Form  9.  See 
Morgan,  L.  R.,  8  Ch.  361, 
I.  Corporation  of  Hastings 
R.,  8  Ch.  1017. 
lial  by  several  should  be: 
lot  in  our  power  or  posses- 

neither  of   us  has   in  his 
possession,  etc.     Fendall  t*. 

33  W.  R.  619,  62  L.  T.  R. 
»3. 

1  must  be  explicit.     Hep- 
tiher,  20  Hun,  535. 
enial  of  possession,  if  cred- 


ited, puts  an  end  to  proceedings. 
Hoyt  V.  American  Exchange  Bank,  1 
Duer,  652 ;  Ahoyke  v.  Wolcott,  4  Abb. 
Pr.  41.  But  a  denial  of  materiality 
does  not.  Clyde  v,  Rogers,  24  Hun, 
145. 

Where  possession  of  the  books  or 
documents  at  one  time  is  admitted, 
or  not  denied,  a  mere  statement  deny- 
ing present  possession  or  control  is 
utterly  insufficient.  McCreery  v. 
Ghormley,  6  App.  Div.  170,  39  N.  Y. 
Supp.  1036 ;  Hollv  Mfg.  Co.  v,  Venner, 
86  Hun,  42,  33  *N.  Y.  Supp.  287,  2 
Anno.  Cas.  128. 

CO  See  note  68,  and  p.  1624,  n.  45. 
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I 


paper  or  writing,  or  any  copy  of  or  extract  from  any  su 
ment,  or  any  other  document  whatsoever,  relating  to  the 
in  question  in  this  suit,  or  any  of  them,  or  wherein  any  e 
been  made  relative  to  such  matters  or  any  of  them,  [otl 
and  except  the  documents  set  forth  in  the  said  first  an( 
schedules  hereto]. 

IJurat.]  ISigna 

FORM  No.  1390. 
Order  abiolute  for  discovery  and  inspection  (short  Form).* 

At  a  Special  Term  [ei 
Form  820,  p.  1174] 
ITitle  of  action.^ 

An  order  having  been  heretofore  on  the  day  of 

19  ,  granted  in  this  action  directing  the  [defendant]  1 
allow  the  [plaintiff]  herein  on  or  before  the  day  of 

19  ,  to  inspect  [designating  the  document  as  thus:  c 
paper  or  certificate  dated  the  day  of  ,  11 

ferred  to  in  the  petition  on  which  said  order  was  grantee 
allow  plaintiff  to  take  a  copy  of  said  [paper  or  certificate 
default  thereof  to  show  cause  before  this  court  why  sucl 
tion  with  copy  should  not  be  allowed ;  and  the  said  defen 
having  allowed  such  discovery,  and  having  appeared  an 
to  show  sufficient  cause  why  such  inspection' with  cop; 
not  be  allowed:  Now,  on  reading  and  filing  said 
show  cause  granted  by  Mr.  Justice  J.  K.,  dated  the 

,19     ,  and  the  petition  of  the  [plaintiff]  on 
was  granted  [and  on  the  pleadings,  and  designate  other  f 
anylf  and  after  hearing  A.  T.,  of  counsel  for  said  pla 
support  of  the  motion,  and  Z.  T.,  of  counsel  for  said  defe 
opposition,  and  on  motion  of  A.  T.,  attorney  for  said  pla 

Obdered,  that  the  said   [defendant]  produce  at  the 
,  the  said   [defendant's]   attorney  [or,  at  the 
,   Esq.,   hereby   appointed   referee]®   at   No. 
street,  in  ,  on  the  day  of  >  19     > 

such  other  times  as  the  referee  may  appoint]®  at  o 
the  noon,  the  aforesaid  [paper  or  certificate],  and  th( 
plaintiffs  or  their  said  attorney  to  inspect  the  same,  anc 


61  Sustained  by  Seli^rman  v.  Real 
Estate  Trust  Co.,  20  Abb.  N.  C.  210. 

62  A  referee  may  be  appointed  to  su- 
perintend tbe  discovery  and  inspec- 
tion.    See  Form  No.  1395. 


63  Held  proper  in  Halle 
Law  Book  Co.,  40  Misc.  652 
Supp.  110. 
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ereof.   [For  other  Forms  see  1387,  1391-1397  (below).] 
;  is  further  ordered,  that  all  proceedings  on  the  part  of 
^ndant]   are  hereby  stayed  until  this  order  shall  have 
Y  complied  with  or  vacated.®* 
\_signature  of  judge  by  initials  of  name  and  title.'] 

J.  1391-1397.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 


FORM  No.  1391. 
I  to  deposit  books  and  papers  with  clerk,  referee,  or  attomey.^s 


ED,  that  said  defendant  *  within 


days  after  ser- 


certified  copy  of  this  order  upon  his  attorney  [or,  upon 
ndant  personally],  deposit  with  the  clerk  of  this  court, 
ce  in  the  county  court  house  in  the  city  of  ,  [or, 

dth  ,  Esq.,  hereby  appointed  referee  for  such 

the  books,  letters  and  telegrams  above  referred  to,  and 
plaintiff's  attorneys  written  notice  of  such  deposit;  the 
ters  and  telegrams  to  remain  on  deposit  with  the  clerk 
•ee]  for  days  after  the  service  of  such  notice,  dur- 

1  time  the  plaintiff,  his  attorney,  clerks  and  assistants, 
3  leave  to  inspect  and  copy  the  accounts,  letters  and  tele- 
ove  mentioned. 

FORM  No.  1392. 
Exception  as  to  books  not  procnrable.<M 

laid  deposit,  etc.    [or,  produce,  etc.]   all  books 

rs  hereinbefore  referred  to  so  far  as  the  same  are  in  the 
I  or  under  the  control  of  said 


FORM  No.  1393. 
Directing  inspection  at  adversary's  place  of  btt8iness.<^7 

ED,  that  said  defendants  permit  an  inspection  by  plain- 
attorney,  clerks  and  assistants,  of  their  account  books, 
receipts  and  checks,  showing  what  they  have  received 
out  in  carrying  on  their  business;  that  such  inspection 
t  the  place  of  business  of  the  defendant  in  ,  in 


Lule  No.  16. 

T  r.  N.  Y.  Museum  Assoc., 
182.  The  court  will  not 
deposit  of  books  in  daily 
ill  direct  an  inspection  to 
id  at  the  party's  place  of 
See  Form  1393.  See,  also, 
Form  1387. 


M  Proper  where  some  question  is 
raised  as  to  existence  of  the  books 
and  records.  See  Palmer  v.  United 
Press,  67  App.  Div.  64,  73  N.  Y.  Supp. 
456. 

67  From  Ballenberff  «.  Wahn,  103 
App.  Div.  34,  02  N.  Y.  Supp.  820. 
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ordinary  course  during  businesi  bours*  mtb  pentussic 
tiff  to  have  such  copies  thereof  made  by  his  clerks  am 
as  he  may  desire, 

WORM  No.  13d4. 

Alternative  direction,  to  dcpomt  with  ckrk,  gt  to  permit  inspectii 

buAiaeaa. 

OhdekeDj  that  within  five  days  from  the  service  ii] 
fendant's  attorney  of  a  copy  of  this  order^  defendant  p 
deposit  with  the  clerk  of  this  court  the  [books  and  pa 
tirm  of  O-  &  Co.,  containing  the  transactions  of  saj 
tween  ,  19     ,  and  ^  19     ,J  and  that 

and  papers  remain  subject  to  th^  inspection  and  a 
plaintiff  herein,  and  such  aeeoimtants  as  he  may  empl 
fepace  of  twenty  days  after  such  deposit  and  notice  th< 
attorney;  or,  that  in  place  of  depositing  with  the  cl 
eotirt  said  bcM>ks  and  papers  as  aforesaid,  the  defendi^ 
tain  them  at  his  business  office^  in  which  case  he  shall, 
days  after  the  service  upon  his  attorney  of  a  copy  of 
notify  plaintiff's  attorney  of  his  election  to  retain  said 
papers,  and  the  same  shall  thereupon,  for  the  space  of  t 
thereafter  be  o]:>en  to  the  inspection  and  copy  by  pi 
clerks  and  assistants,  from  [three  until  five  p,  M.]  ob 
ness  day,** 

FORM  No,  1395. 
Exception  ai  to  books  beyond  tht  judidictlos*^ 

It  is  further  ordered  that  said  company  is 

quired  to  prodtice  [before  the  referee],  for  the  purpos 
spection  directed  in  this  order,  such  only  of  said  b( 
within  the  control  of  said  company  or  itB  officers  in 
and  shall  not  be  required  to  produce  such  books  as  are 
in  ;  that  in  respect  to  the  books  not  produce 

defendant  shall  produce  and  deliver  to  [said  referee 
of]  the  plaintiff  sworn  copies  of  their  contents  which  i 
subject  matter  mentioned  in  said  order;  [that  such  s^ 
shall  he  so  produced  and  delivered  within  forty  dn 


flft  From  the  order  in  Vi^ller  P.  Op- 
penheim,  31  Abb.  x\.  C.  181,  75  Hun, 
21,  2(\  N,  Y.  Supp.  1015  L 

CO  From  a  Gene  ml  Term  order  on 
appeal,  modifying^  the  order  below  by 
inserting  this  clausi^.  Ervin  r.  Ore- 
gon, ete.,  R,  &  Nav,  Co,,  22  Hun,  560. 

If  tl»e  party  is  a  forei|ifn  corpora* 
tion  It  baa  been  held  that  it  muat  be 


sbown  that  the  books 
State.  Bnow,  etc.,  C 
ChiJreh  Co.,  SO  App. 
N.  Y.  Sttpp.  512.  Comi 
Simm»  i\  Bonner,  16  N. 
21  Civ.  Pm  37 J>,  where 
ftFi  altemfltive  for  pt 
quired  sworn  eoples  to  b 


OF  EVIDENCE.-^ — IV.    DISCOVERY  AND  INSPECTION.       1631 

to  the  satisfaction  of  the  referee  that  the  original  books 
e  produced  before  him;  that  the  said  referee  may  pass 
I  sufficiency  of  said  copies,  and  in  his  discretion  direct 
further  copies  to  be  produced  and  delivered]. 

FORM  No.  1396. 
:tioii  to  servo  sworn  copy,  but  with  leave  to  deposit  i]i8tead.7o 

UBD,  that  the  defendant,  within  days  after  service  of 

sd  copy  of  this  order  upon  defendant's  attorney  [or, 
fendant  personally],  deliver  to  the  plaintiff's  attorney 
pies  of  all  the  entries  contained  in  the  several  books  of 
kept  by  defendant,  including  the  original  entries  under 
ing  ,  relating  to  all  the  transactions  had  by  him 

>laintiff  as  his  broker,  and  of  all  other  entries  in  the  said 
account  relating  to  transactions  had  by  defendant  for 
or  his  account,  or  in  respect  to  which  he  had  an  interest ; 
ill  the  letters  and  telegrams  in  defendant's  possession  or 
received  by  him  from  the  plaintiff,  between  the  day 

,  19     ,  and  the  day  of  ,  19     . 

Further  ordered,  that  instead  of  serving  sworn  copies  the 
it  may  {^continue  as  in  1391  from  the  *y^ 


FORM  No.  1307. 
Preduiiott  from  proving  document  not  produced.72 

Further  ordered  that  the  defendant  be,  and  hereby  is  pre- 
rom  giving  evidence  upon  the  trial  herein  of  any  agree- 


agreements  between  said 


and  said 


or  any 


Its  in  any  way  affecting  or  governing  the  rights  and 
f  said  and  said  ,  as  between  each  other  and 

loyees  respectively,  except  such  agreements  as  they  may 
as  aforesaid. 


x>urt,  on  evidence  that  all 
»  relevant  are  commingled 
es  relative  to  other  persons, 
!t  that  the  books  be  depos- 
the  clerk  with  a  sworn  copy 
levant  entries,  and  the  cer- 
'  the  clerk  to  his  actual  ex- 
i  and  comparison  thereof, 
r.  Day,  118  111.  9,  7  N.  E. 

nay  afford  a  convenient 
r  sanctioning  without  in- 
sooveries  of  entries  in  firm 
ere  the  co-partner  is  not  a 
the  action,  which  has  fre- 


quently been  denied  because  of  the 
want  of  the  co-partner's  consent.  See 
Hadley  v.  McDougall,  L.  R.,  7  Ch. 
App.  312. 

71  The  alternative  direction  is 
proper.  O'Gorman  t?.  CGorman,  92 
Hun,  e06,  36  N.  Y.  Supp.  401. 

72  From  an  order  settled  at  Special 
Term  in  a  contested  case.  See,  also, 
Whitworth  v.  Erie  R.  R.  Co.,  37  N.  Y. 
Super.  Ct.  437.  The  safer  practice  is 
to  apply  after  disobedience  for  an 
order  precluding  the  evidence.  See 
pp.  1407-1409,  and  notes. 
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ARTICLE    V. 
Examination  of  Paety  Before  Trial.^ 

[Also,  During  the  Trial.]  73a 
[See  explanations  on  pp.  1346-1351  and  1619-1621  of  this  yoI 
chancery  discovery  in  creditors'  actions  is  also  expressly  preserved  ( 
Civ.  Pro.,  f  1871),  but  by  oral  examination  (f  1871).] 

Note. —  The  examination  of  a  party  before  trial  has  been  the 
nany  diverse,  as  well  as  irreconcilable,  adjudications.  The  langu 
Code  sections  evinces  a  plain  purpose  to  authorize  a  party  to  freel 
his  adversary  generally,  not  even  limiting  him  to  that  portion  of 
upon  which  he  holds  the  affirmativeJ^  The  courts  have  for  many  yei 
to  permit  the  examination  except  under  what  may  be  considered  < 
circumstances,  and,  particularly  in  the  first  department,  there  has 
determination  to  eliminate  much  of  the  intended  usefulness  of  tl 
But  the  very  latest  decision  by  the  Appellate  Division  of  the  Fir 
ment  (cited  below),  evinces  an  intention  to  recede  from  the  form< 
taken  by  that  court,  and  certain  general  principles  are  laid  dow: 
accord  with  the  intent  of  the  codifiers,  and  which  will  enable  partii 
readily  obtain  the  benefit  of  the  remedy.    It  is  believed  that  mucl 

73 The  right  to  the  examination  is  not  absolute;  the  language  oi 
that  the  judge  "  must "  grant  the  order  was  not  intended  5)  pi 
exercise  of  his  discretion.     Jenkins  v.  Putnam,  106  N.  Y.  272. 

This    proceeding   applies   in    Surrogate's   Courts.      N.    Y.   Code 
§  2538,  except  where  $  2539  precludes. 

For  proceedings  to  examine  before  suit  brought,  see  Volume  I,  p 
ascertain  unknown  or  additional  defendants.  Volume  I,  p.  704. 
applicant  to  plead  p.  1346  of  this  volume.    For  other  examinations,  » 

An  examination  of  a  defendant  usually  cannot  be  had  in  an 
an  accounting,  as  being  entirely  unnecessary.     Louda  v.  Revillon 
Div.  431,  91  N.  Y.  Supp.  194.      If  had,  it  will  be  confined  to  thof 
which  the  interlocutory  judgment  will  dispose  of.     Bemheimer  v.  S 
App.  Div.  564,  69  N.  Y.  Supp.  659. 

7SaBy  an  amendment  to  Code  Civ.  Pro.,  §  870,  made  in  1904, 
to  the  examination  was  extended  so  as  to  include  an  examination  1 
ing  the  trial.  It  was  at  once  held,  that  the  papers  upon  the  a 
must  comply  with  the  requirements  of  $  872,  and  that  it  was 
upon  the  applicant  to  show  a  reason  arising  after  the  case  was 
for  trial.  Hebron  r.  Work,  101  App.  Div.  463,  92  N.  Y.  Supp.  U 
Pro.  Rep.  134  (holding  it  error  to  permit  the  taking  of  a  part] 
tion  at  his  otcn  instance  during  the  trial,  on  the  ground  of  his 
age  and  infirmity).  So  far  as  the  second  point  in  this  case  is 
it  is  probable  it  may  not  be  extended  to  the  case  of  a  party  seekii 
amination  of  his  adversary  during  the  trial,  under  the  more  liberal 
tion  announced  in  Goldmark  i;.  U.  S.  Elec.-Galv.  Co.,  Ill  App.  Di 
N.  Y.  Supp.  1078. 

74  Herbage  v.  Utica,  109  N.  T.  81.  See  Doll  v.  Smith,  43  Mis 
K  Y.  Supp.  331. 
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ubIj  written  on  this  subject  has  been  rendered  obsolete  by  this 
ion. 

lark  V.  U.  S.  Elec.  Galv.  Co.,  Ill  App.  Div.  526,  97  N.  Y.  Supp. 
Lppellate  Division  of  the  First  Department,  in  sustaining  an  order 
imination  of  an  officer  of  the  defendant,  lays  down  the  following 
see,  for  a  reaffinnance  of  the  court's  position,  McKeand  v.  Locke, 
iv.  174)  : 

e  an  issue  of  fact  is  presented  to  be  determined  upon  the  trial 
a,  and  where  it  appears  that  a  party  to  the  action  has  knowledge 
lich  are  material  in  the  determination  of  that  issue  (so  far,  at 
e  applicant's  cause  of  action  or  affirmative  defense  is  concerned  )7S 
y  to  the  action  under  the  provisions  of  the  Code  is  entitled  to 
e  other  party  and  have  his  deposition  taken  for  use  at  the  trial, 
s  not  an  answer  to  such  an  application  to  show  that  the  party 
i  application  can  subpoena  the  party  sought  to  be  examined,  and 

I  his  testimony  at  the  trial. 

tipulation  by  a  party  that  he  will  personally  appear  upon  the 

action  is  not  an  answer  to  the  application. 

(  not  an  answer  to  such  an  application  that  the  party  making  it 
i  the  evidence  from  other  persons  than  the  party  whose  deposi- 
lired.TO 

'e  can  be  no  question  of  laches,  for  the  deposition  may  be  taken 
e  before  or  during  the  trial.n 

;  the  requirement  of  Court  Rule  No.  82,  that  the  applicant  must 
the  deposition  is  material  and  necessary  is  intended  merely  to 

examination  for  ulterior  or  improper  motivea.'n 
ession  will   also   find  considerable   satisfaction   in   the   following 
cations : 

tion  for  personal  injuries,  plaintiff  may  examine  defendant  upon 
8  to  operation  and  ownership  of  machinery,  or  train.      Watt  i;. 

II  App.  Div.  314,  97  N.  Y.  Supp.  737;  Muldoon  v.  N.  Y.  Central, 
,  98  App.  Div.  169,  91  N.  Y.  Supp.  66.79  Or,  as  to  the  control  of 
*  quo.    Vial  v,  Jackson,  73  App.  Div.  355,  76  N.  Y.  Supp.  668.7© 


so,  Dudley  v,  N.  Y.  Filter  Mfg.  Co.,  80  App.  Div.  166,  80  N.  Y. 

McKenna  v.   Tully,   109  App.   Div.   598,   96   N.   Y.   Supp.   561; 

Rudd,  100  App.  Div.  492,  91  N.  Y.  Supp.  429. 
re  Knight  v,  Morgenroth,  93  App.  Div.  424,  87  N.  Y.  Supp.  693. 
r©  Whitney  v,  Rudd,  100  App.  Div.  492,  91  N.  Y.  Supp.  429. 
adicates   an   intent  to   remove   the   rock   upon   which    so   many 
iplications  have  gone  down,  vie,,  the  necessity  of  showing  that  it 
iry  to  take  the  testimony  before  rather  than  at  the  trial.      See 
,  etc.,  Co.  V.  Schiff,  93  App.  Div.  368,  87  N.  Y.  Supp.  672;  Hay 
\0  App.  Div.  462,  64  N.  Y.  Supp.  202. 
re  Tenoza  v,  Pelham  Hod  Elev.  Co.,  50  App.  Div.  581,  64  N.  Y. 
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FORMS. 


1398.  Affidavit  to  obtain  examination 
of  adverse  party  before  trial. 

1399-1400.  Statements  of  cause  of 
action  and  defense,  materi- 
ality and  necessity,  suitable 
to  be  inserted  in  foregoing 
Form. 

1407.  Affidavit  of  applicant's  attorney 

to  materiality  and  necessity. 

1408.  Affidavit  to  obtain  examination 

of  party  at  his  own  instance. 

1409.  Order  that  party,  or  officer  of 

corporation-party,  submit  to 
examination  before  trial. 

1410-1416.  Statements  suitable  to  be 
inserted  in  foregoing  Form. 

1417.  Subpoena  to  non-resident  or- 
dered to  appear  for  examina- 
tion before  trial. 


1418.  Subpcena    dveet    iec\ 

non-resident   is    r 
produce  documenti 

1419.  Order  to  show  cause 

cation  to  vacate  oi 
amination. 

1420.  Deposition  on  exam 

fore  trial. 
1421-1426.  Statements  sui 
inserted  in  foregoi 

II.    Physical  exaiokj 

PLAINTIFF. 

1427.  Affidavit   upon  appl 

physical  examinati 
tiflf. 

1428.  Accompanying  affidi 

tomey. 

1429.  Order  for  physical  e: 


FORM  No.  1398. 
Affidavit  to  obtain  examination  of  advene  party  before  tr 

[Title  of  court  and  action.'] 
[Venue."] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  [the  attorney®*  for]  the  plaintiff®  [oi 
ant]  above  named  [if  otherwise,  state  relation  to  the  c 

II.  That  this  action  was  commenced  by  the  service  of 
mons  [and  complaint]  on  ,  on  the  day  of 
19     ,  and  that  issue®^  was  joined  herein  on  the         day  < 
19     ,  by  the  service  of  the  defendant's  answer  [or  other\ 
issue  in  a  condition  to  he  tried]. 


80  This  application  cannot  be  joined 
with  a  discovery  of  books  and  papers, 
or  with  an  application  to  take  the 
deposition  of  a  person  not  a  party. 
Boeck  V,  Smith,  85  App.  Div.  575,  S3 
N.  Y.  Supp.  428. 

81  The  attorney  may  make  the  affi- 
davit upon  showing  absence  of  party, 
and  also  showing  his  own  knowledge 
of  facts  averred  positively,  and  the 
source  of  his  information  and  belief 
as  to  other  facts.  Treadwell  v, 
Greene,  87  App.  Div.  425,  84  N.  Y. 
Supp.  557;  Hale  r.  Rogers,  22  Hun, 


19;  Cook  t?.  New  Amster., 
85  Hun,  417,  32  N.  Y.  Si 
Anno.  Cas.  55. 

A  statement  of  the  pari 
from  the  State  or  county 
cient.    Ome  t?.  Greene,  74 
404,  77  N.  Y.  Supp.  475. 

82  Or,  one  of  the  plaintii 
tion  by  one  of  several  ui 
terest  is  sufficient.  Seligo 
Est  Trust  Co.,  20  Abb.  N. 

88  An  application  for  the 
preparing  for  trial  is  not 
fore  issue. 
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.8  in  paragraph  III,  Form  1014,  1358.] 

at  this  action  is  brought  [here  state  the  nature  of  the 
i  the  substance  of  the  judgment  demanded  therein,^ 
8  1399-1406  (below)]. 


t  the  defense  in  this  action  is  [stating  its  nature. 
51-1406  (below)]. 


See 


at  the  testimony  of  the  above-named  party  [or,  if  an 
iirector  of  a  corporation: — that —  (naming  him)  — is 
"  to  wit — (designating  office) — of  the  corporation 
led,  and  his  testimony]  is  material  and  necessary  to 
aintiflF]  to  prepare  for  trial,  for  the  following  reasons  :^ 
g  in  what  respects  it  is  material,  as  in  Forms  1399- 
iw)]. 

case  of  an  adverse  party,  his  residence  will  have  been 
iragraph  III,  and  need  not  be  repeated;  if,  however,  he 
irily  sojourning,  or  has  a.  place  of  business  elsewhere, 
shown  as  affecting  the  county  for  the  examination.] 

7  an  officer  of  a  corporation  party:  That  the  said 
whose  examination  is  desired,  resides  at  [or,  is 
iming — or,  regularly  transacts  business  at  —  stat- 
and  if  a  city,  the  street  and  number;  and  if  a  resi- 
e  State,  but  not  of  the  county  where  the  examination 
add]y  and  has  an  office  for  the  regular  transaction  of 
1  person  in  the  county  of  .      [If  a  non-rest- 

leave  is  desired  to  serve  the  order  in  any  other  county 
where  it  is  to  require  him  to  attend  for  examination, 
I.    N.  Y.  Code  Civ.  Pro.,  §  886.] 

rhat  deponent  intends  to  use  the  testimony  of  said  [de- 
ipon  the  trial  of  this  action.®^ 


Chase,  67  App.  Div.  445, 
iipp.  957;  Swain  r.  Pet- 
run,  607,  12  N.  Y.  Supp. 
^  McMillan,  2  Misc.  343, 
)p.  1012. 

and  directors  of  a  cor- 
Y  be  thus  examined,  but 
I,  agents  or  employees. 
Manhattan  Co.,  26  Hun, 

len.  Rules  No.  83.  The 
t  show  the  materiality  of 
either  to  the  knowledge 


of  deponent,  or  it  must  show,  if  made 
on  information,  the  sources  of  in- 
formation upon  which  deponent  bases 
the  allegation  of  the  materiality.  See 
note  81,  supra;  Rosenbaum  v.  Rice, 
36  Misc.  410,  73  N.  Y.  Supp.  714. 

87  Not  necessary  to  state  if  it  ap- 
pears by  fair  inference.  McCormack 
V.  Coddington,  98  App.  Div.  13,  90 
N.  Y.  Supp.  218;  Whitney  v.  Rudd, 
100  App.  Div.  492,  91  N.  Y.  Supp. 
429. 
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[//  the  examinee  is  a  convict,  in  jail,  state  it.     N. 
Civ.  Pro.,  §  877.] 

IX.  —  and  to  the  end,  as  in  Form  1014,  p.  1358.] 


1 


i 


Forms  Nos.  1399-1406.—  STATEMENTS  OF  CAUSE  OF  ACTIO 
FENSE,  MATERIALITY  AND  NECESSITY  SUITABLE  1 
SERTED  IN  THE  FOREGOING  FORM. 

FORM  No.  1399. 
Action  Against  broker  or  other  fiduciary .88 

That  this  action  is  brought  to  recover  damages  [in  tl 
dollars]  sustained  by  the  plaintiff,  bj  reason  ol 
conduct  and  breach  of  duty  of  the  defendant,  while 
factor  for  plaintiff,  in  the  sale  or  disposition  at 
year  ,  of  linen  and  cotton  embroidered  banc 

and  laces  which  were  of  the  value  of  over  dollars, 

by  plaintiff  to  defendant,  as  factor,  for  sale. 

Paintiff  charges  that  the  defendant  did  not  sell  the  s 
in  a  proper  manner  and  according  to  the  usage  of  mercl 
with  a  proper  exercise  of  care,  discretion  and  diligenc 
good  faith,  but  that  he  acted  in  bad  faith,  contrary  to  v 
sacrificed  said  goods. 

That  an  examination  of  the  defendant  Y.  Z.,  and  his  1 
papers,  is  material  and  necessary  to  enable  the  plaintiff 
that  the  defendant  has  acted  and  conducted  the  said  bi 
the  manner  aforesaid,  and  to  learn  the  names  of  per 
cemed  in  the  sale  of  the  plaintiff's  goods,  and  the  me 
ployed  in  the  disposition  of  said  goods,  and  the  characi 
sales,  all  of  which  are  at  present  unknown  to  the 
[State  all  the  details  fully.'] 

FORM  No.  1400. 
In  action  againat  stockbroker  by  customer. —  Defense  and  nee 

The  testimony  of  the  plaintiff,  T.  A.  H.,  is  material  s 
sary  for  the  defendants  and  for  the  defense  of  this  ac 
the  prosecution  of  the  defendants'  counterclaim,  for  the 
reasons:     The  complaint  in  this  action  allies  in  the 
paragraphs  thereof,  "  that  defendants  never  den 


88  From  Smith  v.  McDonald,  1  Abb. 
N.  C.  350. 

See,  also,  Haebler  r.  Hubbard,  36 
Misc.  840,  74  N.  Y.  Supp.  932. 


80  Sustained  in  Hardy  v, 
Hun,  79. 


II' 


CE. V,    EXAMINATION  OF  PARTY  BEFORE  TRIAL. 


163; 


hat  he  should  deposit  any  collateral  security  or  margin, 
tiere  at  any  time  any  suggestion  made  or  notice  given  to 
)y  said  defendants  that  said  collateral  security  was  de- 
equired  by  defendants  before  the  alleged  sale  of  stocks 
after  mentioned;"  and  also  that  on  and  between  the 
d  days  of  ,  19     ,  the  defendants,  without 

plaintiff  of  the  time  and  place  of  sale,  sold,  or  pretended 
B  said  stocks  secretly.  The  answer  denies  that  the  said 
•e  sold  without  notifying  the  plaintiff,  or  that  they  were 
tly,  and  alleges,  in  paragraph  thereof,  that  between 
and  days  of  ,  19     ,  the  defendants  made 

lemands  in  writing  of  the  plaintiff  for  margin,  and  that 
it  the  day  of  ,  19     ,  the  defendants  sent  to 

iff  written  notice  that  if  such  margin  was  not  sooner 

they  would  sell  his  stocks  at  a  place  and  time  in  said 
ntioned.     During  part  of  the  time  between  the 

days  of  ,  19     ,  the  plaintiff  was  not  in  , 

as  I  am  informed  and  believe,  at  .     The  notices 

irred  to  were  mainly  sent  by  telegraph,  and  I  desire  and 
prove  by  the  plaintiff  that  he  did  receive  some  or  all  of 
s  80  sent  to  him,  and  when  and  where  he  received  such 

swer  further  alleges  that  on  the  day  of  , 

ice  of  the  said  sales  of  stock  or  some  part  thereof  in 
as  delivered  to  the  plaintiff,  but  that  he  did  not  on  that 
ceeding  day,  or  until  late  in  the  afternoon  of  the 

,  make  any  claim  whatever  that  the  sale  of  the  said 
.  been  wrongful,  nor  did  he  disavow  or  repudiate  the  said 

acquiesced  in  and  ratified  the  same.  The  defendants 
I  expect  to  prove  by  the  plaintiff  the  fact  of  the  receipt 
i  notice  and  the  time  at  which  it  was  received,  and  other 
tive  thereto,  which  will  also  relate  to  and  be  material 
amount  of  damafi^s  to  be  recovered  by  the  plaintiff, 
swer  further  alleges  that  the  said  sales  of  stock  were  in 
3  with  the  custom  of  brokers  and  dealers  in  stocks  in 
•  ,  which  customs  were  well  kno^vn  to  the  plain- 

vere  assented  to  by  him.    I  desire  to  prove  by  the  plain- 
mony  his  knowledge  of  and  assent  to  such  customs, 
•eement  between  the  parties  is  differently  set  forth  in  the 

and  in  the  answer.  The  said  agreement  was  verbal, 
Ire  to  prove  by  the  plaintiff^s  testimony  the  facts  relative 
1  agreement. 
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FORM  No.  1401. 
In  action  for  negligence;  neceedty  and  materiality.^o 

Plaintiff  alleges  in  her  complaint  that  the  defendan 
the  time  she  received  said  injuries,  the  proprietor  of  ti 
Mill  in  ,  and  defendant  in  his  answer  denies  t] 

tion,  and  deponent  wishes  to  examine  defendant  to  prove 
defendant  is  the  owner  or  lessee  of  said  Mill,  and  i1 

sary  so  to  do  in  advance  of  trial  of  this  action,  for  the  p 
properly  preparing  therefor. 

FORM  No.  1408. 
In  action  for  libeL 

That  this  action  is  brought  to  recover  alleged  damages 
by  the  plaintiff  as  a  proprietor,  owner,  manufacturer  ai 
of  an  alleged  remedy  and  medicine  for  certain  diseases,  s 
out  of  the  publication  of  certain  matter  by  the  defen 
proprietors  of  a  newspaper  called  the  ,  published  i 

and  which  said  matter  is  alleged  on  the  part  of  said  pi 
have  been  libelous  and  defamatory. 

That  the  defense  is,  in  part,  a  justification  of  the  fa( 
the  said  defendants  published  of  and  concerning  the 
nnd  which  facts  are  charged  as  libelous;  and  in  part,  b 
mitijration,  certain  other  facts  to  be  established  on  the  tr 
aforesaid  cause,  if  any  such  trial  should  be  had,  mati 
necessary  to  the  defendants  as  public  journalists.  [St 
fense  fully.li  That  in  order  to  protect  the  rights  of  hir 
his  co-defendants,  it  is  necessary  to  examine  the  plaintiff 
his  deposition  upon  the  several  matters  set  forth  in  the  ] 
complaint ;  and  that,  without  so  doing,  defendant  cannot 
his  co-defendants,  safely  proceed  to  trial.  That  the  i 
which  the  plaintiff  vends  are  so  much  under  the  contr 
plaintiff  that  the  defendant  cannot  proceed  to  trial  wii 
benefit  of  said  plaintiff^s  testimony. 

FORM  No.  1403. 

Plaintiff's  acti,  aa  affecting  amount  of  damages;  in  action  for  wr 

cliarge  from  emplo3rment.n 

That  this  action  is  brought  to  recover  damages  alleges 

been  sustained  by  the  plaintiff  by  reason  of  his  discba 

employment  by  defendant ;  that  judgment  for  dol 


00  Sustained  in  Sweeney  c.  Sturgis, 
24  Hun,  162.  It  is  safer  to  state 
something  more  than  intent  to  prove 
^  admissions." 


See,  also,  cases  cited  i 
beginning  of  this  article. 

MSee  Edelstein  r.  Go 
N.  Y.  Supp.  243. 
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iemanded  against  the  defendant,  which  is  the  entire 
•f  the  wages  which  would  have  accrued  under  the  alleged 
of    employment    during   the    alleged    unexpired    term 

he  defense  is  a  denial  of  the  terms  of  the  employment, 
I  in  the  complaint ;  and  for  a  further  defense,  defendant 
icts  in  justification  of  the  alleged  discharge,  viz.  [stating 
or  discharge']. 

nasmuch  as  plaintiff's  damages  will  be  prima  facie  the 
7hich  he  would  have  received  under  the  alleged  contract 
rment,  it  will  be  necessary  for  defendant,  upon  the  trial, 
sh  what,  if  any,  occupation  or  eraplo,>Tnent  plaintiff  had 
date  of  his  alleged  discharge,  and  what  efforts  if  any  he 
lecure  employment,  and  what  if  any  moneys  were  earned 
fter  his  alleged  discharge.  That  as  to  all  these  matters, 
lony  of  the  plaintiff  is  material  and  necessary  for  defend- 
'der  to  enable  him  to  properly  prepare  for  trial. 


FORM  No.  1404. 
Creditors'  action  for  conapiracy  to  prefer.^ 

his  action  is  a  judgment-creditors'  suit,  to  set  aside  a 
ssignment  by  M.  M.  to  L.  L.  as  fraudulent  and  void; 
complaint  herein  sets  forth:     "That  on  ,   19     , 

recovered  a  judgment  in  the  Supreme  Court  of  this 
inst  the  defendant  M.  M.  for  dollars, 

►n  ,   19     ,  said  M.  executed  a  general  assign- 

ill  his  property  to  defendant  L. 

}fendants  [naming  whicK]  were  made  preferred  credi- 
^fendant  M.  M.,  to  the  amount  of  dollars,  whereas 

5  not  creditors  of  said  M.  M.  at  all,  but  conspired  with 
defendant  L.  to  pretend  that  they  were, 
aid  general  assignment  of  M.  M.  was  made  with  the  in- 
nder,  delay  and  defraud  the  plaintiffs  and  prevent  them 
ecting  their  just  debt;  that  plaintiffs  had  issued  execu- 
ch  has  been  returned  unsatisfied. 

ffs  demand  judgment  that  said  assignments  be  adjudged 
it  and  void  as  against  the  plaintiffs ;  that  said  L.  be  de- 
pay  them  the  amount  of  their  judgment,  with  interest 
,  out  of  the  assets  in  his  hands ;  or  that  a  receiver  be  ap- 
y  the  court  to  take  possession  of  said  assets,  and  out  of 
'  plaintiffs  the  amount  of  their  judgment,  with  interest 
,  with  other  relief,  and  in  the  meantime,  the  defendant 

Sustained  in  Tenney  r.  Mantner,  1  Civ.  Pro.  (McCarthy)  64. 
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L.  may  be  enjoined  from  distributing  or  disposing  of  tl 
in  his  hands  as  assignee. 

That  each  of  said  defendants  Inaming  which] ^  has 
separate  answer  upon  plaintiffs'  attorneys,  denying  that  \ 
eral  assignment  of  defendant  M.  M.  was  made  with  i 
hinder,  delay  and  defraud  said  M.  M.'s  creditors,  or  tha 
fendants  \_naming  them],  were  not  creditors  of  defendai 

That  defendant  M.  M.,  as  maker  of  said  assignment, 
other  defendants  [naming  which],  as  pretended  creditor 
M.  M.  and  the  parties  who  by  such  assignment  are  m 
ferred  creditors,  have  peculiar  knowledge  of  the  facts  in^ 
the  above  issues,  and  that  the  testimony  concerning  these 
the  parties  to  be  examined,  is  material  and  necessary  to  ] 
in  the  prosecution  of  this  action ;  and  deponent  further  i 
defendants  [naming  which],  claim  that  they  were  and  a 
tors  of  defendant  M.  M.,  and  that  they  held  his  notes; 
entries  indicating  any  indebtedness  to  them  on  the  pai 
fendant  M.  M.  appear  upon  any  of  his  books,  and  that  1 
other  suspicious  circumstances  connected  with  the  asi 
[state  them  fully  —  or,  which  will  appear  more  fully  i 
affidavit  of  J.  P.  R.,  hereto  annexed]. 

FORM  No.  1405. 

Fraudttlent  conspiracy  by  trustees  of  the  plaintiff  corporation  ii 
transfer  of  assets  without  con8ideration.93 

[After  stating  substance  of  the  issues,  and  alleging  di 
inquiry  into  the  circumstances  and  for  means  of  evidence 
tiff's  knowledge  of  the  facts;  continuing  as  follows:] 
such  examination  and  inquiry  I  am  convinced  and  have 
the  plaintiff  that  it  will  be  material  and  necessary  to  the 
to  prove,  and  it  can  and  will  prove,  on  said  trial,  that  th< 
ant  S.  received  the  instruments  purporting  to  convey  said 
or  some  right,  title,  or  interest  in,  to,  or  under  the  same, 
any  consideration  whatever,  and  that  the  defendant  S.  rec 
instruments  with  knowledge  or  notice  of  the  prior  claim  t 
of  the  plaintiff  to  said  patents  then  existing,  and  of  the  co 
progress  and  consummation  of  the  fraud  and  conspirac'^ 
the  plaintiff  by  the  defendants  H.,  D.  and  A.,  set  fortJ 
complaint. 


93  From  Mechanical  Orguinette  Co. 
r.  Haynes,  19  Wkly.  Dipf.  536,  where 
it  was  held  the  order  was  proper  in 
such  a  case,  subject  to  the  right  of 


the  party  to  refuse  to  ai 
question  which  must  of  nec< 
to  establish  criminality. 


CE.- 
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3uch  examination  and  inquiry  I  have  learned,  and  have 
he  plaintiflF,  that  the  transactions  leading  to  and  com- 
ae receipt  by  the  defendant  S.  of  said  instruments  pur- 
0  convey  to  him  the  said  patents,  (which  said  transac- 
,  if  disclosed,  prove  the  absence  of  consideration  for  such 
ce  and  the  knowledge  in  or  notice  to  the  defendant  S. 
ain tiffs  claim  and  right  aforesaid)  were  carried  on  and 
[  throughout  as  the  personal,  private  and  secret  trans- 
f  the  defendants  S.  and  A. ;  that  they  are  the  only  wit- 
gnizant  of  said  transactions,  and  of  the  matters  afore 
)  proven  by  said  transactions ;  that  no  other  witnesses  nor 
ans  of  evidence,  except  the  defendants  A.  and  S.,  are 
to,  or  known  to  the  plaintiff,  or  its  officers  or  agents,  to 
i  transactions,  and  that  the  testimony  of  the  defendants 
..  is  therefore  material  and  necessary  for  the  plaintiff, 
ts  prosecution  of  this  action. 

FORM  No.  1406. 
Action  for  malicious  prosecution.^^ 

le  nature  of  this  action  is  as  follows,  viz. :  Damages  to 
tiff  by  reason  of  the  defendants  maliciously  causing  an 
be  brought  against  the  plaintiff  in  this  action  and  others, 
ly  and  maliciously  charging  therein  that  certain  state- 
de  by  the  plaintiff  in  this  action  and  his  former  partners 
g  their  financial  condition  upon  obtaining  a  composition 
r  creditors,  were  false  and  known  to  be  false.  That  said 
s  brought  by  an  assignee  of  the  pretended  cause  of  action 
►  recover  balance  of  debt  after  paying  composition  to  de- 
as  creditors  of  plaintiff's  late  firm  of  B.,  B.  &  C,  and 
ierein  claims  that  the  same  was  done  maliciously,  and 
idants  caused  false  and  defamatory  words  to  be  inserted 
Qplaint  as  follows  [quotation], 

le  answer  herein  denies  each  and  every  allegation  of  the 
i  of  the  acts  set  forth  in  the  complaint  being  done  in 
,  or  with  intent  to  injure  the  plaintiff,  or  that  it  was 
n  the  name  of  said  A.  to  avoid  liability  for  costs,  or 
controlled  said  action,  or  that  the  plaintiff  was  damaged. 
ie  plaintiff  demands  a  money  judgment  to  the  amount 

laintiff  desires  to  examine  the  defendant  S.  J.  C.  be- 
,  and  that  his  testimony  is  material  and  necessary  for 
cution  of  this  action  by  the  plaintiff  to  prove  that  the 
rted  by  A.  was  really  started  by  the  defendants  in  his 
d  without  any  reason  to  believe  that  the  plaintiff  and 

M  Sustained  at  General  Term  in  an  unreported  case. 
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his  said  late  firm  had  been  guilty  of  any  fraud  in  tl 

position    proceedings,    and   without    any   intent   to    in 

plaintiff. 

POHM  No.  1407. 

Affidavit  of  applicant'!  attorney,  to  materiality  and  neceni 
[^Title  of  court  and  cav^se.} 

E.  H.,  being  duly  sworn,  says  that  he  is  the  attome 
plaintiff  herein.  That  from  a  statement  of  the  casi 
action  made  to  deponent  by  the  [plaintiff]  deponent  ^ 
lieves  that  [plaintiff]  has  a  good  and  substantial  | 
action]  on  the  merits.  Deponent  further  says,  that  the 
tion  of  [M.  N.,  the  treasurer  of  the  defendant  corj 
which  is  sought  in  this  application,  is  material  and  nee 
[plaintiff]  in  order  to  enable  him  to  properly  proceed 
prosecution  of  his  action  and  to  prepare  for  the  trial  tl 
deponent  verily  believes. 

[Jurat.'] 

FORM  No.  1408. 

Affidavit  to  obtain  examination  of  party  at  hii  own  instai 
[Adapt  from  Form  1398.] 

FORM  No.  1409. 

Order  that  party,  or  officer  of  corporation-party,  submit  to  exam 

fore  trial.»6 

[Title  of  court  and  cause,^'] 

On  reading  the  annexed  affidavits  of  A.  B.  [plaintiff 
and  A.  T.,  his  attorney,  verified  the  day  of 

and  on  the  pleadings  herein,  and  on  motion  of  A.  T.,  co 
A.  B.  [plaintiff]  above  named: 


95  The  papers  upon  the  application 
must  comply  with  Code  Civ.  Pro., 
$  872.  Hebron  v.  Work,  101  App.  Div. 
463,  92  N.  Y.  Supp.  149,  34  Civ.  Pro. 
134. 

While  it  is  not  necessary  to  show 
that  the  party  is  ill,  infirm  or  about 
to  depart  from  the  State  (Code  Civ. 
Pro.,  $  872,  subd.  6 ;  Hebron  v.  Work, 
supra),  since  a  situation  of  that  kind 
is  the  usual  motive  for  the  applica- 
tion, the  fact  should  be  alleged  for  the 
purpose  of  invoking  the  court's  dis- 
cretion. 

96  Notice  of  motion  is  improper. 
Wiechers  v.  New  Home  Sewing  Mach. 
Co.,  38  App.  Div.  1,  66  N.  Y.  Supp. 
235. 


9TThis  must  be  a  judj 
court  order.  Wiechers  f.  J 
etc.,  Co.,  supra.  And  see  V 
note  89.  It  may  be  ma 
judge  of  the  court,  in  any 
State.  Bank  of  Silver  Creel 
ing,  16  Abb.  Pr.  272,  unl 
strictious  as  to  the  place 
prevents.  Within  the  sai 
tion  it  may  be  made  by 
judge.  N.  Y.  Code  Civ.  1 
(8.  P.,  Whereatt  f?.  Ellis, 
Rep.  630 ) .  Or  a  special  coi 
Kinney  t\  Roberts,  17  Wkl 

This  is  not  so  broad  as  i 
rule  as  to  ex  parte  appli 
other  motions.    Vol.  I,  pp. 
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D,  that  the  defendant  Y,  Z.  above  named  lor,  the  de- 
Company  above  named  by  Y.  Z.,  its  president],^ 
ed  [as  an  adverse  party  herein]  and  his  deposition  be 
Buant  to  section  873  of  the  Code  of  Civil  Procedure, 
or  that  purpose  he  appear  before  me,  or  the  Justice  of 
who  may  be  sitting,  at  Special  Term,  Part  II  \_or,  at 
,  at  the  city  hall  \_or,  at  the  county  court  house],  in 
■  •*  \_or,  before  J.  K.,  hereby  appointed  referee 

lid  deposition,  at  his  office  —  designating  i<],  on  the 


r  of 


at 


o'clock  in  the 


noon,^  and 


examination  and  testify  concerning  the  [following] 
levant  to  the  issues  in  this  action.^  IFor  directions 
he  scope  of  the  examination,  see  Forms  1412  to  1414 

opy  of  this  order  be  served  on  said  ,  within 

on  or  before  the  day  of  ,19       ^not  more 

ty,  nor  less  than  five,  days  before  return^. 
nd  it  appearing  to  me  by  the  special  circumstances 
said  affidavit,  that  it  is  necessary  to  allow  more  than 
78  —  or,  less  than  five  days  —  service  of  this  order,  let 
eof  be  served  on  said  M.  N.  and  Y.  Z.,  within  the  State, 
le  on  or  before  the  day  of  ,  19     .]^ 

her  case,  if  the  party  is  a  non-resident,  may  add,  if 
e  stated  in  the  affidavit:   For  special  reasons  stated  in 
it  of  A.  B.,  service  of  this  order  in  the  county  of 
ufficient.'] 

If  granted,  may  he  as  in  next  Article.^ 

[Signature  of  judge  with  initials  of  title.'\ 


K>Bitioii  of  an  officer  of  a 

party  cannot  be  intro- 
e  trial  without  proof  of 

procure  his  attendance. 
Bank  v.  Ardsley  Hall  Co., 
V.  194,  99  N.  Y*  Supp.  98. 
hould  direct  the  corpora- 
0  be  examined.    Jacobs  tJ. 

Ref.  Co.,  112  App.  Div. 
r.  Supp.  542. 

county  in  which  he  re- 
iTe  he  has  an  office  for  the 
nsaction    of    business    in 

if  a  non-resident,  where 
ed  to  serve  him.  N.  Y. 
iro.,  S  886;  Carr  v.  Gen. 
.,  Co.,  37  Misc.  837,  77 
.  464. 
x>  be  left  to  the  referee  to 

say,  at  such  time  ns  the 


said  referee  may  appoint,  and  get  the 
referee  to  fix  it  in  writing,  and  in  a 
notice  or  subpcena  designate  the  time 
so  fixed. 

2  The  court  has  power  to  order  a 
general  examination  of  a  party.  Her- 
bage V.  City  of  Utica,  109  N.  Y.  81. 
But  it  has  rarely  been  ordered,  in  the 
absence  of  a  fiduciary  relation. 

A  party  cannot  be  ordered  to  an- 
swer questions  in  writing  and  file  and 
verify  them;  the  examination  should 
be  bv  question  and  answer.  Matter 
of  Sands,  112  App.  Div.  649,  98  N.  Y. 
Supp.  459. 

2a  Authorized  only  when  facts  show- 
ing necessitv  for  short  service  appear 
in  the  moving  papers.  Miller  t?. 
Kevins,  115  App.  Div.  139. 

T  X.  Y.  Code  Civ.  Pro.,  §  886. 
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[Serve  on  the  examinee,  personally, "^  (and,  if  a  nor 
with  siibpcena),  and  pay  witness  fees;^  also  serve  the  i 
affidavits  on  the  attorneys  for  each  party. y 

[File  original  within  ten  days  after  deposition  taken 
fied.    N.  Y.  Code  Civ.  Pro.,  §  880.]' 

FOBMS  Nos.  1410-1414.—  STATEMENTS  SUITABLE  TO  BE  INS 

FOREGOING  FORM. 

FORM  No.  1410. 
Authority  to  issue  subpoena  duces  tecum.8 

That  if,  for  the  purpose  of  refreshing  the  recollectic 
[defendant]  upon  such  examination,  the  production  < 
[defendant's]  books  and  papers  shall  become  necessai 
poena  duces  tecum  issue  to  compel  the  production  there 


FORM  No.  1411. 
Direction  to  corporate  officer  to  produce  books  and  papei 

It  is  further  ordered  that  and  the  said  J.  F.  produce, 
hereby  directed  and  required  to  produce  for  the  purpos 
examination  at  the  time  and  place  aforesaid,  the  cash  be 
nals,  and  minute  books  [usually  only  hooks  of  original 
he  required^  of  the  said  company,  which  relate  to  or 
mention  of  [the  said  insurance  policy  issued  by  it  to  M. 


4  Hall  V.  Oilman,  87  App.  Div.  248, 
84  N.  Y.  Supp.  279.  If  the  party 
avoids  service  of  the  order  by  re- 
maining outside  of  the  jurisdiction, 
the  court  will  not  entertain  his  mo- 
tion to  vacate.  Campbell  v,  Bauland 
Co.,  41  App.  Div.  474,  58  N.  Y.  Supp. 
984. 

8  At  the  rate  prescribed  in  an  ac- 
tion in  the  Supreme  Court. 

«Cowen  V.  Ferguson,  18  Abb.  N.  C. 
241. 

7  Or  later,  by  leave,  nunc  pro  tunc, 
upon  cause  shown  for  failure  to  file. 
Faith  V.  Ulster,  etc.,  R.  Co.,  70  App. 
Div.  303,  75  N.  Y.  Supp.  420,  10 
Anno.  Cas.  449;  Israel  v.  Israel,  46 
App.  Div.  89,  61  N.  Y.  Supp.  328. 

s  From  abundant  caution  such  a 
clause  may  be  advisable,  in  the  case 
of  the  examination  of  an  individual 
party.  See  next  note,  and  Roaenbaum 
r.  Rice,  36  Misc.  410,  73  N.  Y.  Supp. 
714. 


When   an  officer   of   a 
party   is  to  be  examined 
itself  will  direct  the  produ 
books.    See  next  Form  an 

9  Cannot  be  required  otl 
as  an  adjunct  to  the  oral  e 
and  only  in  case  the  pari 
amined  is  an  officer  of  a 
See  N.  Y.  Code  Civ.  Pro., 
rells  I*.  Perkins,  25  App 
49  N.  Y.  Supp.  597; 
Thompson,  95  App.  Div.  5 
Supp.  4;  Duffy  v.  Consc 
69  App.  Div.  580,  69  N.  Y 

If  the  party  to  be  exa 
natural  person,  productic 
ments  may  be  compelled  bj 
duce8  tecum,  but  it  is  impi 
a  direction  to  produce  b 
order.  Gee  v.  Pendas.  81 
157,  84  N.  Y.  Supp.  32. 

Production  of  books  o 
corporation,  which  are  a 
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action  is  based.  ]^^  [/n  order  that  no  doubt  may  exist 
rurpose  of  the  production  of  the  hooks,  may  add:]  The 
L  of  such  books  is  only  for  the  purpose  of  refreshing  the 
1  of  the  witnesses,  and  aiding  their  memories  in  the  oral 
)n,  such  books  not  being  produced  for  the  purpose  of 
m  or  inspection  by  [plaintiff]  or  his  counsel. 

FORM  No.  1412. 
Limiting  icope  of  examination. 

amination  to  be  limited  to  the  following  subjects  Istai- 

as  thus:] 

persons  composing  the  original  firm  mentioned  in  said 

r  respective  interests  in  said  firm. 

names  of  the  persons  who  may  from  time  to  time  have 

to  any  of  said  interests  respectively. 

intiff  shall  not  be  permitted  to  inquire  into  any  defense 

he  defendant  may  be  possessed." 


FORM  No.  1413. 
Limiting  scope  of  inquiry;  another  Form. 

id  examinlition  shall  be  confined  to  obtaining  from  the 
evidence  as  to  the  identity  of  the  train  which  killed 
nt,  and  whether  such  train  was  operated  and  controlled 
fendant  or  by  some  other  railroad  corporation  which 
of  some  traffic  or  other  contract  between  the  corpora- 
operating  trains  upon  avenue.** 


d  not  be  inconsiderately 
■win  V.  0,  R.,  etc.,  Co.,  22 
Such  an  application  may 
\  to  the  books  —  or  wholly 
e  for  examination  on  the 
n  the  corporation  stipu- 
How  examination   at   its 

to  produce  "the  books 
,  if  any  such  there  are, 
in  such  affidavit,  if  the 
your  possession  or  under 
,"  is  too  uncertain.  Olney 

37  Hun,  286. 
!88  the  moving  affidavit 
the  corporate  books  con- 
Biterial  entries,  the  order 
lirect  their  production,  at 
i  the  first  instance;   the 


examination  can  be  adjourned,  and 
the  books  ordered  produced,  if  neces- 
sity therefor  appears  at  the  hearing. 
Wood  V.  Mott  Iron  Works,  114  App. 
Div.  108. 

10  From  Mauthey  t*.  Wyoming,  etc., 
Ins.  Co.,  76  App.  Div.  679,  78  N.  Y. 
Supp.  596,  where  the  language  of  the 
direction  was  sustained.  It  is  im- 
proper to  have  the  order  direct  all 
corporate  books  to  be  produced.  De 
Brunoff  v,  McClure-Tissot  Co.,  83 
App.  Div.  640,  82  N.  Y.  Supp.  38. 

11  As  to  this  clause,  see  McCormack 
r.  Coddington,  98  App.  Div.  13,  90 
N.  Y.  Supp.  218. 

12  From  Muldoon  v.  N.  Y.  C.  A  R. 
Co.,  98  App.  Div.  169,  91  N.  Y.  Supp. 
65. 
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FORM  No.  1414. 
Preaenco  of  medical  experts  at  ezamination  of  inyalid 

It  is  further  ordered  that  J.  D.,  M.  D.,  the  attending 
of  said  plaintiff,  may  be  present  at  said  examination 
M.  D.,  the  physician  heretofore  employed  by  the  defe: 
who  has  heretofore  examined  the  plaintiff,  may  also 
at  such  examination;  and  D.  A.,  M.  D.,  of  ,  m 

present,  with  said  J.  D. ;  and  that  such  examinatic 
referee  shall  not  proceed  at  any  one  time  further  than  I 
and  mental  strength  shall  in  their  judgment  warrant,^ 

FORM  No.  1415. 
Direction  as  to  prisoner. 

[See  Code  Civ.  Pro.,  §  877.] 

FORM  No.  1416. 
Direction  on  reference. 

[P.  1630  of  this  volume.li 

FORM  No.  1417. 
Subpcena  to  non-resident  ordered  to  appear  for  examination  b< 

The  People  of  the  State  of  New  York,  To  [nam 
inee]y  greeting: 

We  command  you,  that  all  and  singuluar  business  a 
being  laid  aside,  you  [and  each  of  you]  appear  « 
before  Hon.  J.  K.,  one  of  the  justices  of  the  cc 

chambers  at  the  City  Hall  [or,  Coimty  Court  House], 
of  ,^'  and  county  of  [or,  before  R.  5 

,  a  referee  duly  appointed  by  the  order  here 
f erred  to],  on  the  day  of  ,  19       , 

o'clock    in   the  noon,    to   be   examined    and 

deposition  at  the  instance  of  the  ,  in  a  certain  ( 

pending  in  the  court,  between  [yourself]  as  pl« 

yourself  and  as  plaintiffs],  and  Y.  Z.  as  defei 

and  Y.  Z. —  and  others  —  as  defendants],  pursuant  to 
of  Mr.  Justice  J.  K.,  dated  the  day  of 


IS  SusUined  in  Harrold  v,  N.  Y.  El. 
R.  R.  Co.,  21  Hun,  268. 

14  Serve  with  a  copy  of  the  order. 

Perhaps  not  esaential,  but  served 
for  greater  caution  under  N.  Y.  Code 
Civ.  Pro.,  §  886,  last  clause.  Com- 
pare §  874. 


ISA  non-resident  is  rec 
tend  only  in  the  county 
has  been  served,  unless 
otherwise  directs.  Code 
S  886. 


3E. V.  EXAMINATION  OF  PARTY  BEFORE  TRIAL. 


1647 


copy  IS  herewith  served  on  you ;  *  and  for  a  failure 
you  will  be  deemed  guilty  of  a  contempt  of  court,  and 

ay  all  loss  and  damages  sustained  thereby  to  the  party 
and  forfeit  fifty  dollars  in  addition  thereto,  besides 

iment  of  having  your  pleading  stricken  out. 

18  las  in  Form  1241,  supra.^ 


FORM  No.  1418. 

ces  tecum,  where  defendant,  a  natural  person,  is  required  to  pro- 
duce document8.i6 

in  Idst  Form,  at  the  *]  And  that  you  bring  with  you, 
ce  at  the  time  and  place  aforesaid  [give  a  designation 
iment  in  such  manner  as  to  plainly  identify  it.  Where, 
relation  of  the  parties,  the  dpplicant  has  a  right  to  all 
■  transactions  between  them,  the  documents  may  be 
generally,  as  th^is:^ 

idgers,  cash  books,  sale  books,  and  blotters,  containing 
goods  sent  or  consigned  to  you  by  the  plaintiff,  or  re- 
any  way  to  the  same;  also  the  auctioneer's  returns  of 
my  and  all  goods  of  the  plaintiff  so  sold;  also  all 
the  plaintiff  to  you  since  the  day  of  , 

all  other  books,  papers,  memoranda,  and  writings  re- 
the  business  heretofore  done  between  yourself  and  the 
or  containing  any  entries  relating  to  the  same,  now 
stody,  and  all  other  deeds,  evidences  and  writings  which 
in  your  custody  or  power,  concerning  the  premises." 

failure  to  comply  herewith  [conclude  as  in  last  Form 
\l 

FORM  No.  1419. 
how  cause  upon  application  to  vacate  order  for  examination.i8 

:ourt  and  cause.'] 

he  annexed  affidavit  of  Y.  Z.,  verified  the  day 

19     ,  and  the  order  of  Mr.  Justice  J.  K.,  dated  the 


ler  for  the  examination 
^resslj  authorize  the  issu- 
i  Bubpcena  duces  tecum, 
V,  Rice,  36  Misc.  410,  73 
714. 

to  Forms  1410  and  1411. 
Code  permits  a  provision 
%  requiring  the  officer  of 
e  party  to  produce  sped- 
t  18  probable  the  produc- 


tion could  be  also  compelled  by  sub- 
poena dttcea  tecum.  See  Harbaugh  r. 
Middlesex  Secur.  Co.,  110  App.  Dfv. 
633. 

17  Adapted  from  Form  sustained  in 
Smith  r.  Macdonald,  1  Abb.  N.  C. 
360. 

18  Upon  this  application  the  merits 
of  the  action  will  not  be  considered; 
nor  whether  the  information  sought 
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day  of  ,  19     >  directing  that  the  del 

Z.  be  examined  before  trial,  and  upon  the  pleadings  in 
and  the  papers  referred  to  in  said  order  [continue  cu 
818,  p.  1173  of  this  volume,  stating  grounds  of  applic 
fully  if  hosed  upon  irregularity  as:']  why  said  order 
be  vacated  upon  the  ground  that  the  said  order  is  ii 
that  it  requires  the  defendant  to  appear  and  be  exan 
county  other  than  a  county  wherein  he  resides  or  ha 
for  the  regular  transaction  of  business  in  person  \_c 
in  Form  SlS.y^ 

[If  stay  of  examination  is  necessary:]  And  until  tl 
and  determination  of  this  application  to  vacate  the  san 
ceedings  under  said  order  of  Mr.  Justice  J.  K.  are  her 
[except  to  appear  upon  the  return  day  thereof  and  ] 
adjournment  of  such  examination  to  a  subsequent  date, 


FORM  No.  1420. 
Deposition  on  ezamination  before  triaLso 

Before  Hon.  J.  K., 
[Title  of  court  and  cause.] 

Deposition  of  A.  B.   [the  plaintiff  above  named], 
day  of  ,  19     ,  at  ,  in  the  county  of 

the  annexed  order  of  Mr.  Justice  J.  K.,  dated  the 

,19     ,  at  the  instance  of  the  [defendant]  abc 
pursuant  to  section  873  of  the  Code  of  Civil  Procedu: 

Appearances : 

O.  P.,  Esq.,  of  counsel  for  plaintiff; 
A.  T.,  Esq.,  of  counsel  for  defendant. 
The  said  A.  B.,  being  first  duly  sworn,  and  being 
by  A.  T.,  Esq.,  counsel  for  defendant,  says:  * 


will  tend  to  incriminate  the  party. 
See  Ryan  v,  Regan,  46  App.  Div.  590, 
62  N.  Y.  Supp.  39. 

The  court  will  not  entertain  the 
motion  to  vacate  if  the  party  is  re- 
maining outside  of  the  State  to  avoid 
service.  Dudley  v.  Press  Pub.  Co.,  58 
Hun,  181,  11  N.  Y.  Supp.  337. 

19  Code  Civ.  Pro.,  $  886. 

20  Adapted  from  Richards  v,  Judd, 
15  Abb.  Pr.   (N.  S.)    184. 

The  deposition  of  a  party  is  admis- 


sible at  the  trial  withe 
proof  of  his  death  or 
attend.  The  rule  is  oth 
a  witness  in  the  cause 
Pro.,  f  882) ;  an  officer  c 
tion  party  is  a  witness 
requirement.  Miners,  el 
Ardsley  Hall  Co.,  113  Ai 
99  N.  Y.  Supp.  98. 

21  If  taken  before  re 
accordingly.  See  Vol.  '. 
p.  178.  
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substance,  or  setting  forth  question  and  answer;  not- 
proceedings;  for  various  instances,  see  Forms  1421 

ISignaiure  of  deponent.^ 
id  and  sworn  to  before  me  this         day  of  ,  19     . 

nature  of  judge  and  initials  of  title  —  or  referee.'] 

Y  CEBTiFY  that,  pursuant  to  the  annexed  order, 
me  herein,  I  took  the  annexed  deposition  of  A.  B.  thid 
f  ,19     [or,  on  the  days  therein  stated],  he 

L  by  me  first  duly  sworn,  and  the  plaintiff  appearing 
id  the  defendant  by  T.  Z. ;  and  when  completed  said 
vas  carefully  read  over  to  said  A.  B.,  and  subscribed 
ay  presence.^ 

[Signature   of  judge   and  initials  of  title  — 
or  of  referee.] 

ler  and  affidavit  on  which  it  was  granted,  and  proof 
[or  the  stipulation),  with  the  above  deposition,  duly 
ithin  ten  days  after  its  completion.^] 


1421-1426.— STATEMENT  SUITABLE  TO  BE  INSERTED  IN 
FOItEGOING  FORM  OF  DEPOSITION. 

FORM  No.  1421. 
Adjoumment. 

examination  adjourned  to  ,  ,  19     , 

M.,  at  same  place. 

day  ,19     ,  the  parties  and  their  attorneys 

jefore,  and  the  examination  proceeds. 

FORM  .!fo.  1422. 
Question  and  objection. 

hat  is  Balsam  !N'o.  2,  which  you  advertise  as  one  of 
n  Remedies,  composed? 


BTtificate  is  incomplete, 
may  be  allowed  to  be 
J  pro  tunc,  upon  cause 
Parth  V.  Ulster,  etc.,  R. 

104 


Co.,  70  App.  Div.  303,  75  N.  Y.  Supp. 
420,  10  Anno.  Cas.  449. 
28  See  note  7  to  Form  1409. 
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Plaintiff,  as  advised  by  his  counsel,  refuses  to  answe 
tion,  and  plaintiff's  counsel  objects  to  the  question  on 
ing  grounds  [specify  all  grounds  urged]. 

Both  parties  went  before  Judge  J.  K.  to  argue  the  ^ 
the  above  objections. 

Judge  J.  K.  directed  the  plaintiff  to  answer  the 
Plaintiff's  counsel  excepted. 

Ans.  [Etc.'] 

FORM  No.  1423. 
Identification  of  exhibit. 

Q.  Is  this  one  of  the  circuluars  you  send  out  with 
advertise  as  Dr.  Richau's  Gk>lden  Remedies? 

A.  Yes. 

The  defendant's  attorney  asks  to  have  this  circular  i 
identification  and  attached  to  the  deposition  of  the  wit 

Marked  defendant's  Eidiibit  ''A  for  identification,"  o 


FORM  No.  1424. 
Objection  taken  and  reaerved. 

Q.  Do  you  advertise  Dr.  Richau's  Gk)lden  Elixir  d' 
Elixir  of  Love? 

A.  Yes,  sir. 

Q.  Of  what  is  it  composed? 

Objected  to  by  plaintiff's  counsel,  as  it  comes  undei 
question  and  rulings  as  Balsam  Ko.  2,  and  subject  tc 
objection  then  and  there  given. 

Question  not  waived,  but  to  be  submitted  to  the  judj 


FORM  No.  1425. 
Argument  of  objection. 

Attorneys  for  plaintiff  and  defendants  appeared  befc 
J.  K.  to  argue  question  as  to  the  propriety  of  the  abov 
and  motion.     Adjourned  by  him  to  inst,  at 

The  motion  herein  was  argued  on  this  day  of 

19     ,   and  Mr.    Justice  ruled:   "The  plaii 

answer  the  question  which  has  been  propounded." 
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FORM  No.  1426. 
Objection  to  toffidency  of  answer. 

t  is  Dr.  Kichau's  Golden  Elixir  d' Amour,  or  Elixir 

K>8ed? 

secret  compound,  and  composed  of  various  ingredi- 

)8se88  great  medicinal  properties. 

lants  object  to  the  answer,  on  the  ground  that  it  is 

does  not  disclose  the  component  parts  of  the  Elixir 

decline  to  give  a  further  answer  to  this  question, 

;  refuses  to  answer. 

K.^  rules  that  the  [question  is  relevant;  that  the 
mnd  to  answer  it;  that  his]  answer  is  evasive,  and 
ntiflF  must  answer  the  question  as  to  the  several 
rts.  Exception  taken  to  ruling  bv  plaintiff's  coun- 
T  refuses  to  answer,  imder  instructions  of  his  coun- 
le  J.  K.  orders  the  plaintiff's  complaint  herein 
and  dismissed,  with  costs.] 


PHYSICAL  EXAMINATION  OF  PLAINTIFF. 

FORM  No.  1427. 
upon  application  for  physical  examination  of  plaintiff. 

rt  and  caiLse.'\ 

g  duly  sworn,  says: 

is  the  defendant  herein,  and  resides  at  No. 
city  of  ;  and  that  he  has  appeared  in  this 

his  attorney,  whose  post-office  address  is  No. 


in  the  citv  of 


that  the  residence  of  the 


t  No.     street  in  the  city  of 


countv  of 


al  is  before  a  referee 
Ify   it  to   the   judge. 
Pre,  §  880.    And  if 
be  made  to  the  court 
or  imprison  for  con- 
feree's direction,  take 
idavit,  or  other   ade- 
to  the  truth  of  his 
»te. 


Order  for  attachment  for  contempt 
in  disregarding  order  to  appear  for 
examination  before  trial  —  see  Form 
1268,  supra, 

26  See,  as  to  general  requirements 
of  the  affidavit  upon  the  application. 
Green  r.  Middlesex  R.  R.  Co.,  10  Misc, 
473,  32  N.  Y.  Supp.  177;  sff'd,  90 
Hun,  007;  Sewell  t?.  Butler,  16  App. 
Div.  77,  44  N.  Y.  Supp.  1074. 
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,  and  that  he  has  appeared  herein  by 
tomey,  whose  oflBice  is  at  No.  street,  in  the  city  of 

II.  That  this  action  was  commenced  by  the  servi 
summons  and  complaint  on  the  defendant  on  or  abou 
19     ,  and  that  issue  was  joined  by  the  service  of  his 
or  about  ,19     ,  and  that  a  notice  of  trial  \ 

by  the  plaintiffs  attorney,  on  >  19     ,  and  that 

is  No.  on  the  General  Calendar. 


III.  That  this  action  is  brought  to  recover  damaf 
sum  of  dollars  for  personal  injuries  allied  to 
sustained  by  the  plaintiff  by  reason  of  the  alleged  ne^ 
defendant    in    [state    briefly    the    character   of    the 
charged,  as:']  allo\nng  a  defective  sidewalk  to  remain  i 
his  premises.  No.  street,  in  the  city  of 
defense  in  this  action  is  practically  a  general  denial 
material  allegations  of  the  complaint. 

IV.  That  deponent  does  not  know  said  plaintiff, 
entire  ignorance  as  to  the  nature  and  extent  of  the  p< 
juries  alleged  to  have  been  sustained  by  the  said  plai 
he  has  absolutely  no  knowledge  regarding  said  injuri 
[here  may  state  any  knowledge  he  may  possess]  as  sta 
bill  of  particulars  hereinafter  referred  to. 

'     V.  That  for  the  purpose  of  obtaining  information  « 
said  alleged  accident  he  caused  a  demand  for  a  bill  of 
to  be  served  on  or  about  ,19     ,  and  that  oi 

,19     ,  a  bill  of  particulars,  a  copy  of  which 
hereto  and  marked  "A"  was  served  by  the  plaintiff. 

That  deponent  has  disclosed  to  his  attorney  all  his 
of  the  facts  concerning  this  case,  and  is  informed  by  h: 
and  verily  believes  that  he  cannot  safely  prepare  for  t 
an  order  is  granted  for  an  examination  of  the  plain 
trial,  and  directing  that  the  plaintiff  submit  to  a  phys 
ination  by  one  or  more  physicians  or  surgeons,  as 
by  law. 

That  deponent  intends  to  use  upon  the  trial  of  this 
testimony  obtained  upon  the  examination  now  sought 

[If  demand  for  voluntary  examination  has  been 
refused,  submit  affidavit  as  in  next  Form.] 
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FORM  No.  1428. 
Accompanying  affidavit  by  attoniey,26 


ring  duly  sworn,  says  that  he  is  the  attorney  for  the 
hierein.  That  he  called  upon  the  plaintiffs  attorney, 
Isq.,  about  ,  19     ,  and  asked  him  for  informa- 

Jie  general  nature  of  the  injuries  plaintiflf  claimed  to 
ned,  but  that  said  attorney  declined  to  give  him  any 
I  thereon.     That  on  or  about  the  day  of  , 

aent  caused  a  letter  to  be  delivered  to  the  said  [attar* 
Lg  for  like  information,  and  also  asking  whether  the 
would  consent  to  the  defendant  having  a  physician 
s  client,  either  alone  or  in  conjimction  with  another 
o  be  named  by  him,  and  that  no  answer  has  been 
such  letter. 

FORM  No.  1420. 
Order  for  phyaical  examination  of  plaintiff.)? 

mrt  and  cause.]^ 

e  annexed  affidavit  of  Y.  Z.,  the  defendant  herein, 
the  day  of  >  19     j  aiid  upon  the  plead- 

,  and  on  motion  of  T.  Z.,  attorney  for  the  defendant. 


iff  on  request  has  voliin- 
ted  to  an  examination,  a 
r  parte  order  obtained 
osing  any  reasons  for  a 
[nation  is  properly  va- 
do  V,  Syr.  Rapid  Transit 
Div.  366,  95  N.  Y.  Supp. 
T  r.  Staten  Island  R.  R. 
Div.  351,  98  N.  Y.  Supp. 
I.  Cas.  87. 

t  has  no  power,  in  the 

itatutory    authority,    to 

:j  in  an  action  at  law  to 

physical    examination. 

Del.,  L.  A  W.  R.  R.  Co., 


either  a  court  or  judge^s 
ust  be  returnable  before 
eferee.     Bowe  r.  Brunn- 


129  N.  Y.  50;  Cole  v.  Fall  Brook  Coal 
Co.,  159  id.  59.  The  statute  granting 
such  power  is  to  be  strictly  construed. 
Goldenberg  r.  Zirinsky,  114  App.  Div. 
827. 

Such  an  examination  may  be  com* 
pelled  in  an  action  to  annul  a  mar- 
riage on  the  ground  of  physical  inca- 
pacity, although  in  the  absence  of 
special  circumstances  the  examination 
will  be  directed  to  be  taken  before  the 
court  during  the  trial.  Gore  v.  Gore, 
103  App.  Div.  168,  93  N.  Y.  Supp. 
396.  See,  also,  note  in  14  L.  R.  A. 
466. 


bauer,  13  Misc.  631,  34  N.  Y.  Supp. 
919. 
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Obdebed,  that  A.  B.,  the  plaintiff  herein,  attend  bef 
Esq.,  counselor-at-law,  who  is  hereby  appointed  refer 
office,  No.  street,  in  the  city  of  ,  county 

on  the  day  of  >  19     j  at  o'clock  in 

noon  of  said  day,  and  at  such  other  times  and  places  s 
refere  may  appoint,  and  that  he  submit  to  an  examin 
ceming  the  matters  relevant  to  the  allegations  of  the 
respecting  the  nature  and  extent  of  his  injuries.^ 

It  is  further  Obdebed,  that  the  examination  of  th 
under  oath  be  limited  to  inquiries  as  to  the  nature  and 
the  injuries  complained  of  and  the  place  where  and  tl 
manner  in  which  such  injuries  were  received,  so  far  as 
to  enable  the  nature  and  extent  thereof  to  be  ascertain 

It  is  further  Obdebed,  that  at  the  same  time  and 
said  plaintiff  submit  himself  to  a  private  physical  es 
as  to  the  nature,  character  and  extent  of  his  injuri 
forth  in  his  said  complaint,  by  ,  M.  D.,**  o: 

of  ,  who  is  hereby  appointed  to  make  such  es 

[and  that  thereupon  the  testimony  of  said  physician 


Under  N.  Y.  Code  Civ.  Pro.,  S  873, 
as  amended  in  1893,  the  court  or 
judge  has  power  to  order  a  physical 
examination  of  the  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for 
personal  injuries.  The  statute  is  con- 
stitutional. Lyon  V.  Manh.  Ry.  Co., 
142  N.  Y.  298,  31  Abb.  N.  C.  356. 
The  physical  examination  provided 
for  by  the  statute  contemplates  such 
an  examination  as  a  part  of  and  sup- 
plement to  an  oral  examination  before 
trial  of  the  plaintiff.  Lyon  v.  Manh. 
Ry.  Co.,  9upra,  Therefore,  an  order 
which  merely  provides  tor  the  phys- 
ical examination  is  erroneous.  Id.; 
Landau  v.  Citron,  47  Misc.  354,  93 
N.  Y.  Supp.  1111.  The  physician  may 
ask  the  plaintiff  such  questions  as 
may  be  necessary  to  ascertain  the 
nature  and  extent  of  the  injuries. 
Wunsch  r.  Weber,  31  Abb.  N.  C.  365, 
and  note,  29  N.  Y.  Supp.  1100.  The 
physical  examination  is  to  be  held 
privately.  Bell  r.  Litt,  12  App.  Div. 
626.  42  N.  Y.  Supp.  112.     The  depo- 


sition of  the  physician  cai 
in  evidence  at  the  trial 
shown  that  he  is  deceased 
attend.  Green  v.  Middh 
R.  Co.,  31  App.  Div.  41 
Supp.  500,  6  Anno.  Cas. 
Pro.  Rep.  152. 

29  A  general  order  for  t 
tion  of  plaintiff  was  hel 
Sewell  V,  Butler,  16  App. 
N.  Y.  Supp.  1074.  Con 
V,  Yetter,  54  App.  Div.  6i 
Supp.  1017. 

30  From  Potter  v.  Villi 
mondsport,  next  note. 

81  The  phjrsician  must  b 
by  the  court;  it  is  impr< 
vide  that  defendant  ma 
medical  adviser  present,  < 
a  similar  privilege  is  giv 
tiff.  Goldenberg  r.  Zirinsl 
Div.  827.  If  plaintiff  is  a 
physician  roust  be  of  h< 
Code  Civ.  Pro.,  fi  873;  Pi 
Inge  of  Hammondsport.  11 
91,  98  N.  Y.  Supp.  186. 
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[lination  be  taken  on  behalf  of  the  defendant,  and  re- 
writing by  the  said  referee.]** 

)  of  this  order  and  accompanying  affidavit  shall  be  made 
laintiff,  and  upon  his  attorney,  on  or  before  the 
,  19     .     [See  Form  1409.] 

]  [Signaiure  of  justice j  with  official  title.'] 

^  file,  etc.,  as  directed  in  Form  1409.] 


w 


beld  in  Potter  r.  Village 
ndsport,    tupra,   that    the 
provision  was  improper. 
»  upon  the  plaintiff's  at- 


torney is  insufficient,  and  if  the  order 
provides  in  terms  for  such  service  it 
must  be  vacated.  Goldenbevg  v,  Zirin- 
sky,  114  App.  Div.  827. 


t'» 


¥ 
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METHODS  OF  TAKING  EVIDENCE 


I. 

n. 

m. 

Commistion  with  written 
interrogatoriet. 

Letten  rogatory. 

Commission  fo 
aminati 

Allowable   in   any   court 
of  record  before  issue, 
after  issue  of  fact,  or 
after  default,  or  pend- 
ing appeal,  or  motion 
for  new  trial;  also,  in 
special  proceedingb. 

Allowable  in  same  cases 
as  I,  but  only  in  prin- 
cipal   courts,    and    if 
there  is  reason  to  be- 
lieve that  justice  will 
be     better     promoted. 
Written      interrogato- 
ries required. 

Allowable  onl^ 
cipal  courts 
issue  of  fact 

May  go  to  any  part  of 
the  world. 

May  go  to  any  court  of 
recognized  jurisdiction 
in    any    part    of    the 
world. 

May  go  to  an 
the  world. 

Witneta  must  be  desig- 
nated. 

Witnesi    usually    desig- 
nated. 

Witness  must 
nated. 

Commissioner    must    be 
named. 

Foreign  court  will  act  or 
direct. 

Commissioiier 
named. 

Time  and  place  of  exam- 
ination fixed  by  com- 
missioner. 

Time  and  place  of  exam- 
ination fixed  by  foreign 
court. 

Time  and  place 
ination  fixed 
by  examining 

Compulsion    of     witnesfi 
depends     on     whether 
law  of  place  of  exam- 
ination    provides     for 
commissioners     acting 
under     foreign     com- 
missions. 

Compulsion    of     witness 
depends  on  the  power 
of  the  foreign  court. 

Compulsion    of 
depends     on 
the  law  of  th 
examination 
for   commissi 
ing  under  foi 
missions. 
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[OUT  THE  STATE   (UNDER  THE  NEW  YORK  STATUTE). 


IV. 


^ommiMioii. 


only  in  prin- 
arts  and  after 
>f  fact,  and 
o  party  is  an 
>r   adjudicated 


o  any  part  of 
Id. 


need     not     be 

Such   as  are 

i    will    be    ex- 

except  party 
ye,  on  his  own 

without    Con- 


ner    must    be 


place  of  exam- 
fixed  by  notice 
mining  party, 
tirect^  t^  the 

r  terminating 
tion  may  be 
by  commission 


II    of     witness 
I. 


V. 


Order  to  take  depositions. 


Allowable  only  in  prin- 
cipal courts  and  after 
issue  of  fact,  and 
where  no  party  is  an 
infant  or  adjudicated 
incapable. 


May  go  to  any  part  of 
the  world. 


Witness  same  as  in  IV. 


Commissioner  need  not 
be  named,  but  may  be 
agreed  on,  or  fixed  by 
notice  by  examining 
party  designating  one 
of  a  class  of  magis- 
trates mentioned  in  the 
statute. 


Time  and  place  of  exam- 
ination fixed  by  notice 
by  examining  party. 


Period  for  terminating 
examination  must  be 
limited  in  the  order. 


Compulsion    of     witness 
as  in  III. 


VL 


Stipulation,  etc. 


A  stipulation  will  serve 
to  take  the  place  of 
affidavit  and  notice  of 
motion,  in  every  case 
but  application  for  let- 
ters rogatory;  in  that 
case  not,  for  the  court 
will  not  call  on  a  for- 
eign court  to  act,  with- 
out proof,  by  affidavit, 
of  a  proper  occasion. 


A  stipulation  will  not 
dispense  with  an  order 
for  a  commission,  or  a 
judicial  allowance  of  a 
commission,  except, 
perhaps,  where  the 
commission  itself  is 
agreed  on  and  actually 
issued  in  terms  by  the 
stipulation.  An  execu- 
tory stipulation,  fol- 
lowed by  a  commission 
not  otherwise  authen- 
ticated, is  not  enough. 
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ARTICLE  VI. 

DxPOsmoNS  Taken  Without  the  State. 

[For  explanations  see  Table  on  pp.  1656,  1657.] 

FORMS. 


I.  Bt  oomassioN  with  wmiitew  in- 

TKBB0QAT0RIE8,   OB   FOB   ORAL   EX- 
AMINATION. 

1430.  Aflidavit  to  move  for  commis- 

sion to  take  deposition  of 
specified  witness  without  the 
State  (short  Form). 

1431.  The  same   (full  Form). 
1432-1436.  Statements  of  condition  of 

cause  suitable  to  be  inserted 
in  the  foregoing  Form. 

1437.  Notice  of  motion  or  order  to 

show  cause  thereon. 

1438.  Order  for  a  commission. 
1430-1440.  Statements  of  condition  or 

terms  suitable  to  be  inserted 
in  foregoing  Forms. 

1447.  Order  to  show  cause  why  the 

witness  should  not  be  cross- 
examined  orally. 

1448.  Order  absolute  thereon. 

1449.  Stipulation  for  issue  of  commis- 

sion to  take  testimony  with- 
out the  State. 

1450.  Order  for  commission  thereon. 

1451.  Interrogatories  on  commission; 

settled  by  consent. 

1452.  Proposed      interrogatories      on 

commission. 

1453-1462.  Interrogatories  suitable  to 
be  inserted  in  foregoing  Form. 

1463.  Proposed  cross-interrogatories. 

1464-1466.  Cross-interrogatories  suit- 
able to  be  inserted  in  fore- 
going Forms. 

1467.  Notice  of  settlement  of  interrog- 

atories or  cross-interroga- 
tories. 

1468.  Allowance  of  interrogatories. 

1469.  Commission  to  take  testimony 

on  interrogatories  or  oral  ex- 
amination. 

1470.  Direction  to  return  commission. 

1471.  Notice  of  examination  by  oral 

questions. 

1472.  Oath  of  witness. 


1473.  Oath  of  interpreter. 

1474.  Deposition  taicen  upoi 

sion  by  interroga 
oral  examination. 

1475.  Certificate  of  executio 

mission  (short  Fori 

1476.  The  same   (fuller  Foi 

1477.  Indorsement    by    con 

on  exhibit. 

1478.  Certificate  of  executioi 

dorsed  where  thei 
room  to  indorse  the 
full. 

1479.  Certificate  of  mailing 

on  the  envelope. 

1480.  Affidavit  of  agent  brinj 

sition. 

1481.  Indorsement  by  clerk 

of  receipt  of  deposit 

1482.  Notice  of  motion  to 

commission. 

1483.  Notice    of   motion   to 

deposition. 
1484-1404.    StatemenU  suit 
inserted  in  foregoin 

1495.  Order  suppressing  de| 

II.  Open  cx) amission  (  witn 

NAMKD). 

1496.  Affidavit  to  move  for 

mission  or  an  ordc 
depositions  of  witn 
duced  by  either  pa 

1497.  Notice   of  motion  or 

show  cause  for  ope 
sion  or  order  to  ta 
tion. 

1498.  Order  for  open  commi 

1499.  Open  commission. 

III.   Obdeb  to  take  DEPO) 

1500.  Order  to  take  deposit] 

ness  to  be  produce 
the    State,    before 
agreed  on,  or  a  iud| 

1501.  Notice  of  taking  depc 
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COMMISSION  WITH   WRITTEN   INTERROGATORIES,  OR  FOR 
ORAL  EXAMINATION. 

FORM  No.  1430. 

t  to  move  for  commisnon  to  take  deposition  of  specified  witness  with- 
the  SUte  (short  Form,  where  contest,  except  perhaps  on  the  inter- 
atories,  will  not  he  made)  .33 

of  court  and  action,'\ 

B.,  being  duly  sworn,  says: 

rbat  he  is  the  [plaintiff]  in  this  action  \or  otherwise  state 
n  to  the  cause']. ^ 

[If  in  Supreme  Court:]  That  the  place  of  trial  named  in 
mmons  and  complaint  herein,  is  the  county  of 

,  That  issue  of  fact  was  joined  herein  [on  the  day  of 

,19     ],  and  this  cause  has  not  been  tried. 

That  M.  N.,^  whose  testimony  deponent  desires  to  take  by 
mission,  resides  at  No.  street,  in  ,  in  the 

of  ,^*  and  is  not  within  this  State,  but  is   [state 

tbouts]  f^  that  his  testimony  is  material  for  the  [plaintiff J 
he  question  [proceed  as  in  paragraph  IV.  of  next  Form.] 

[As  y,  in  next  Form.] 

stay  or  order  to  show  cause  is  ashed,  allege  as  in  VIII,  IX 
In  next  Form.] 

rat.]  [Signature.] 


% 


r  other  notes,  see  next  Form, 
the  attorney  makes  the  affi- 
le must  excuse  non-production 
lient's  affidavit.  To  state  that 
nt  is  a  non-resident  is  insuffi- 
Fox  r.  Peacock,  97  App.  Div. 
N.  Y.  Supp.  137.  If  the  facts 
iperly  presented  in  the  attor- 
Rdavit,  as  well  as  the  sources 
nformation,  it  is  error  to  deny 
plication.  Laidlaw  r.  Stinson, 
.  Div.  545,  74  N.  Y.  Supp.  684. 
F^h  witness  must  be  named  in 
davit.  Lazarus  t?.  Schroder, 
.  Div.  .39.3,  63  N.  Y.  Supp.  359. 
e  affidavit  need  not  state  the 
lace  of  residence  of  a  non-resi- 


dent, if  the  moving  party  is  unable  to 
do  so.  Dambmann  v.  Met.  St.  Ry. 
Co.,  110  App.  Div.  165. 

Allegations  of  non-residence  and  ab- 
sence from  the  State,  if  made  upon 
information  and  belief,  must  disclose 
the  sources,  and  excuse  production  of 
affidavit  of  person  having  knowledge. 
Fox  r.  Peacock,  supra. 

37  It  is  not  enough  to  merely  allege 
that  the  proposed  witness  is  a  non- 
resident; it  must  be  shown  that  he  is 
not  within  the  State.  Brown  r.  Rus- 
sell, 68  App.  Div.  218,  68  N.  Y.  Supp. 
755;  Matter  of  Adams,  31  App.  Div. 
298,  52  N.  Y.  Supp.  617. 
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FORM  No.  1431. 
Affidavit  38  to  move  for  commiBtioii  to  take  depositions  of  specified 
without  the  SUteso  (fuU  Form). 

\_Title  of  court  and  action.'] 
[Venue.'] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  [plaintiff]*^  in  this  action  [or  otherwu 
relation  to  the  cause]. 

II.  That  this  action  is  brought  to  recover  [state  gist  o) 
of  action;  see  Form  927,  p.  1273  of  this  volume,  and  Vol 
p.  602. 

III.  [Here  state  condition  of  cause,  justifying  order  fo 
mission;  see  Forms  1432-1436  (below).] 

IV.  That  M.  X.*^  resides  at  No.  street,  in 

in  the  State  [or.  Republic]  of  ,*^  and  is  not  with 

State;  that  he  is  a  material  witness  for  deponent  [or,  i 
]  upon  such  inquest  [or,  reference  —  or,  new  trial 
the  question  of  [state  whaf],*^  [State  facts  proving  that  i 
will  he  able  to  give  material  testimony  upon  one  or  more 
issues.] 

[If  the  commission  is  to  issue  from  one  of  the  principal 
to  a  foreign  country,  and  the  witness  does  not  understa) 
English  language,  may  say:**  That  the  said  M.  N.  does  not 
stand  the  English  language,   as  this  deponent  is  informe 
believes  —  giving  source  of  information***^ — but  he  does 
stand  and  speak  the  language.] 

V.  That  this  deponent  has  fully  and  fairly  stated  to  A.  ' 
counsel  herein,  who  resides  at  ,  in  the  city  of 

the  facts  which  he  expects  to  prove  by  said  witness;*'  ths 


38  For  other  not  \  see  preceding 
Form. 

80  N.  Y.  Code  Civ.  Pro.,  f  887. 

The  application  should  be  made  as 
early  as  practicable.  Valentine  v. 
Rose,  45  Misc.  342,  90  N.  Y.  Supp. 
389;  Rathbun  f.  Ingersoll,  34  N.  Y. 
Super.  Ct.  211. 

40  See  note  34  to  preceding  Form. 

*i  See  note  35  to  preceding  Form. 

The  deposition  of  a  party  may  be 
taken.     N.  Y.  Code  Civ.  Pro.,  §  887. 

But  where  it  appeared  that  plain- 
tiff was  a  fugitive  from  justice,  his 
application  to  take  his  testimony  on 
commission  was  refused.  McMonagle 
c.  Conkey,  14  Hun,  326. 

The  deposition  of  an  insane  witness 


may  be  taken.     Hand  r.  Burr 
Hun,  330. 

*2See  note  36  to  preceding 

43  Any  question  of  privilege 
part  of  the  witness  will  not 
sidered  upon  this  applicatioi 
Cullinan  v.  Dwight,  51  Misc.  2 

44  Authorized  by  N.  Y.  Co 
Pro.,  S  912.  See  Roth  t?.  IJi 
115  App.  Div.  148. 

44«Thi8  fact  is  sufficiently 
lished  by  the  attorney's  a 
based  upon  information  from 
ent  then  abroad.  Roth  r.  M 
8upra. 

46  This  allegation  is  necessar 
mour  V,  Strong,  19  Wend.  98." 


MEANS  OF  EVIDENCE.- 


VI.     DEPOSITIONS  ABROAD. 


166] 


ss  is  a  material*®  and  necessary  witness  for  the  deponent  for 
lefense]  on  the  trial  of  said  action,  as  he  is  advised  by  his 
sounsel  after  such  statement,  and  verily  believes  [and  that, 
ut  his  testimony,  the  deponent  cannot  safely  proceed  to  the 
>f  the  cause,  as  he  is  also  advised  by  his  said  counsel,  after 
statement,  and  verily  believes].*^ 

.  That,  as  deponent  is  informed  and  believes,  said  M.  N. 
ess]  is  not  within  the  State,*®  but  is  now  at  ,  in 

tate  of  [or  in  N.  Y.  City  Court:  is  now  at  , 

)  county  of  ,  in  this  State]  ;  and  that  the  source  of 

ent's  information  and  the  grounds  of  this  belief  are  [stat- 
lem,  for  instance  .''I  a  letter  which  he  received  from  said  M. 
I  last,  dated  and  post-marked  at  ,  and 

ig  as  follows  [c<c.]. 

here  application  is  before  issue,  add:^"]  and  there  is  reason 
^rehend  that  before  issue  is  joined,  and  an  application  for 
imission  can  thereafter  be  made,  said  M.  N.  will  die  [^or, 
lc  unable  to  give  his  testimony  —  or,  will  remove,  so  that 
stimony  cannot  be  taken  —  adding  particulars  substantiat- 
es allegation,  as  in  Form  No.  1506]. 

[.  That  [the  adverse  party}  resides  at  ,  and  his  at- 

r  in  this  action  is  X.  Y.,  Esq.,  whose  office  address  is 

ith  to  diligence  by  either  party,  asking  stay  .'I  VIII.  That 
me  appointed  for  holding  the  next  Trial  Term  in  the  county 
,  in  which  this  action  is  triable,  is  the  day 

,  19  ;  and  that  due  diligence  has  been  used  by 
ent  and  his  said  counsel  and  attorney  in  preparing  this 
a  for  the  earliest  practicable  day  after  issue  joined  as 
aid,  and  that  this  motion  could  not  be  earlier  made  by 
t  of  [stating  excuse  for  delay,  if  any."]^ 


4    » 


e  materiality  of  the  witness 
aton  V.  North,  7  Barb.  631), 
e  advice  of  counsel  as  to  the 
Lansing  t7.  Mickles,  1  How.  Pr. 
nust  l^  sworn  to,  unless  the 
t  is  made  by  the  counsel  for 
»licant,  in  which  case  the  aver- 
l  adyioe  may  be  omitted.  Beall 
7  Wend.  513.  See  Eaton  v, 
7  Barb.  631. 

r  the  New  York  statute  (Code 
ro.,  §  887,  etc.),  to  authorize 
rt  to  grant  any  kind  of  a  com- 
L,  it  must  appear  by  affidavit 
e  testimony  is  material.     Ein- 


stein r.  Gen.  Elec.  Co.,  9  App.  Div. 
570,  41  N.  Y.  Supp.  808. 

47  This  allegation  is  not  essential. 
Brackett  v.  Dudley,  1  Cow.  209. 

48  It  is  not  necessary  to  allege  that 
the  proposed  witness  is  a  non-resi- 
dent; absence  from  the  State  is  suffi- 
cient ground  for  the  oMer.  N.  Y. 
Code  Civ.  Pro..  §  887.  But  a  mere 
allegation  ot  non-residence  is  not 
enough.    Note  37,  aupra. 

49  Id.,  §  888,  subd.  4. 

BO  The  application  will  be  denied  for 
unexcused  laches,  suggestive  of  bad 
faith.       See    Valentine    v.    Rose,    45 

Misc.  342,  90  N.  Y.  Supp.  389. 
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[Oath  to  merits  where  defendant  asks  stay^^'\  IX.  T 
ponent  has  fully  and  fairly  stated  the  case  to  A.  T.,  E 
counsel  herein,  who  resides  at  No.  street,  in  the 

,  and  that  he  has  a  good  and  substantial  defense 
merits  to  the  action  [or,  proceeding],  as  he  is  advised  by  1 
counsel  after  said  statement,  and  verily  believes  to  be  true. 

X.  [If  an  order  to  show  cause  is  asked,  state  as  to  p 
application  and  the  reason  for  not  giving  the  iLStial  notice 
Form  816,  p.  1172.] 

[Jurafl  [Signatx 

FoBMS  Nob.  1432-1437.— STATEMENTS  OF  CONDITION  OF  CAUS] 
ABLE  TO  BE  INSERTED  IN  FOREGOING  FORM. 

FORM  No.  1432. 

To  assess  damages  after  def aiilt62 

III.  That  the  summons  [and  complaint]  herein  wer 
served  on  the  defendant  personally  within  the  State  [or,  I 
lication  —  or,  personally  without  the  State  —  pursuant 
order  herein,  dated,  etc.],  as  appears  by  the  annexed  a 
of  C.  D.  [or  otherwise^  ;  and  the  defendant's  time  to  pie 
pired  on  the  day  of  ,  19      ;  that  he  has  mi 

fault  in  pleading;  that  he  has  [not]  appeared  herein,  ai 
[not]  demanded  notice  of  the  execution  of  any  reference  < 
of  inquiry  herein;*^  all  of  whioh  more  fully  appears  1 
annexed  affidavit  of  C.  D. ;  and  that  [here  state  briefly  tl 
ceedings  for  the  inquest,  etc,"], 

FORM  No.  1433. 
After  final  judgment,  to  carry  it  into  tfttdM 

III.  That  on  the  day  of  ,  19     ,  final  juc 

herein  was  entered,  and  the  judgment-roll  filed  in  the  office 
clerk  of  this  court  [or,  of  the  clerk  of  the  county  of 
by  which  judgment  it  was,  among  other  things  [here  state 
the  proceedings  requiring  the  testimony.']^ 


Bi  An  ajfndavit  of  merits  is  neces- 
sary only  when  the  party  asks  for  a 
stay  of  proceedings  until  the  return  of 
the  commission.  Warner  r.  Harvey, 
9  Wend.  444 ;  8.  P.,  Franklin  v,  U.  S. 
Ins.  Co.,  2  Johns.  Cas.  285;  Meech  r. 
Calkins,  4  Hill,  534;  Brisban  v.  Hoyt, 
1  Wend.  27. 

B2Authoria5ed  by  N.  Y.  Code  Civ. 
Pro.,  §  888,  8ubd.  1. 

BS/d,  f  1219,  8ubd2. 


54  Id.,  §  888,  Bubd.  2.  Not 
on  motion  by  one  not  a  par 
a  purchaser  seeking  to  be  i 
Crane  r.  Evans,  18  Abb.  N.  C 

B6A  commission  will  not  i 
take  the  deposition  of  witnei 
use  in  supplementary  proc( 
Graham  v.  Colburn,  6  Duer, 
How.  Pr.  62;  Morrell  p.  Hey, 
Pr.  430,  24  How.  Pr.  48;  s.  p., 
of  an  Attorney,  83  N.  Y.  164. 
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FORM  No.  1434. 
In  anticipation  of  desired  new  trialM 

That  on  the  day  of  ,  19       [after  a  trial 

action  before  a  referee,  and  upon  his  report  —  or  other- 
\  the  case  may  be],  final  judgment  was  rendered  herein 
r  of  the  against  the  ,  for  ,  and 

er  said  appealed  therefrom  to  \_or,  moved 

,  for  a  new  trial  upon  —  etc.,  briefly  indicating 
f]  ;  and  that  said  appeal  [or,  motion]  is  now  pending  and 
mined;  and  that,  if  a  new  trial  should  be  awarded,  the 
1  whether  [stating  t7]  will  be  among  the  issues  which 
it  will  desire  to  maintain. 


FORM  No.  1435. 
Before  issue,  witness  being  a  transient  person,  or  sick,  etc67 

That  on  the  day  of  ,  19     ,  the  summons  and 

nt  herein  were  duly  served  on  the  defendant  personally, 
the  State  [or,  by  publication — or,  personally,  without 
:e — pursuant  to  an  order  herein,  dated,  cfc],  as  appears 
annexed  aflSdavit  of  C.  D. ;  and  that  issue  has  not  been 
and  defendant's  time  to  plead  will  not  expire  until  the 
ly  of  ,  19     .     [That  defendant  has  not  appeared 

—  continue  as  in  paragraph  VI  of  Form  1431.] 

FORM  No.  1436. 
After  isstte  joined.BS 

That  on  the  day  of  last,  issue  herein  was 

>y  the  service  [on  plaintiff  of  defendant's  answer  to  plain- 
mplaint]  ;  and  that  among  the  issues  are  payment  and  the 
of  Limitations  [or  otherwise;  see  Forms  Nos.  1387  and 
tcl 


oriaed  by  N.  Y.  Code  Civ. 

)S,  Bubd.  3. 

.  Code  Civ.  Pro.,  f  888,  8ubd. 

issue  is  joined  as  to  one  of 
sfendants,  a  commission  may 
to  take  testimony  out  of  the 
bough  issue  is  not  joined  as 

defendants.  See  next  note. 
Mstion  is  interpleader,  or  the 
e  between  co-defendants,  in- 
i,t  the  testimony  is  material 
between  the  parties  between 
is  used.  Kemp  v.  Dickinson, 
593  (interpleader), 
lorixed  by  N.  Y.  Code  Civ. 
»,  Bubd  5. 


The  court  has  power,  even  during 
the  trial  before  a  referee,  to  issue  a 
commission,  and  should  do  so  where 
a  delay  of  not  more  than  thirty  days 
will  be  caused.  Merc.  Nat.  Bank  r. 
Sire,  100  App.  Div.  459,  91  N.  Y. 
Supp.  418. 

Cause  need  not  be  at  issue,  as  to 
others  than  the  moving  defendants. 
Boyes  v.  Bossard,  87  App.  Div.  605, 
84  N.  Y.  Supp.  563.  Or  entirely  at 
issue  to  allow  plaintiff  to  move. 
Laidlaw  v.  Stimson,  67  App.  Div.  545, 
74  N.  Y.  Supp.  684. 


\     ¥ 
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FORM  No.  1437. 
Notice  of  motion  or  order  to  show  citnae  for  oommiasi 

[As  in  Form  815,  p.  1171  of  this  volume  {or  if  or 
€au3€t  as  in  Form  818,  p.  1173),  substituting  for  the  i 
between  the  X  and  ^  the  following:]  that  a  fiommiss 
this  action,  directed  to  C.  C.,®^  Esq.,  of  [c 

law  J,  or  to  one  or  more  other  competent  persons  ther< 
for  the  examination  on  oath  of  M.  N.,  of  ,  \ 

herein,  on  behalf  of  the  plaintiflF  [or,  the  defendani 
terrogatories  to  be  annexed  [in  which  defendant  will  1 
to  join  —  and  that  the  trial  of  this  action  be  stayc 
return  of  such  commission], 

[Or  if  after  an  issue  of  fact  has  been  joined,  it  i 
examine  specified  witnesses  wholly  or  partly  upon  on 
may  say,  continuing  from  the  *  above  :^^  for  the  exa 
M-  N.  as  a  witness  herein  on  behalf  of  the  —  plaii 
oral  questions  —  or,  upon  the  written  interrogat< 
annexed,  and  upon  such  oral  questions  at  said  exa 
the  —  plaintiff's  —  counsel  may  think  proper —  or,  f( 
in  at  ion  of  M.  N.  on  the  written  interrogatories  hen 
and  0.  P.  upon  oral  questions,  on  behalf  of  the  — 

FORM  No.  1438. 
Order  for  a  commitsioiLOS 

{Caption^  and  recitals  as  in  Forms  819  or  820,  p. 
volume.'l 

Ohdered,  that  a  commission  issue  in  this  action, 
O,  C\,  Esq.,  of  [counsellor-at-law] ,  to  examine  i 


fit)  This  application  may  be  made  to 
the  court  or  a  judf^e  thereof,  and  if 
the  ni-'tion  is  in  the  Supreme  Court,  to 
a  county  judge  of  the  county  where 
the  action  is  triable.  N.  Y.  Code  Civ. 
Pro.,  g  889. 

But  if  made  pending  appeal,  or  a 
motion  for  a  new  trial,  it  must  be 
ma  Me  to  the  court.    Id. 

Notice  of  the  application  must  be 
given  the  adverse  party  unless  he  is 
in  default  for  want  of  an  appearance. 
Id, 

flOThe  moving  party  may  properly 
sugfTcst  the  name  of  the  commissioner 
in  biB  notice  of  motion.  Harris  v, 
WiHon,  2  Wend.  627  (except  in  di- 
vorce). 

The  adverse  party  may  object  to 
the  commissioner  named  in  the  mov- 
ing papers  (McLean  V,  Adams,  45 
Hiin,  189),  but  it  should  be  by  affi- 


davit. Biays  v,  Merrj 
251.  The  commissioE 
granted  until  the  co; 
named.  Vanstophorst 
Dall.  401. 

61  This  form  of  exam 
vided  for  by  N.  Y.  C 
§  893. 

02  See  notes  to  next 
Forms  for  application 
mission,   1496-1499,  pc 

68  This  order  may  I 
the  oral  examination  c 
of  the  witnesses,  wholly 
accordance  with  N.  Y.  ( 
§  893.  Except  that 
cannot  be  examined  on 
mission,  or  wholly  oi 
oral  questions.  See  Oi 
mn,  114  App.  Div.  531 
Civ.  Pro.,  f  895. 

MMay  be  made  by 


iililli 
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iterrogatories  to  be  annexed  thereto,  M.  X.,  of  , 

ss  on  behalf  of  the  [defendant]  ;^*  [here  may,  under  N. 
lute,  insert  directions  for  return;  but  the  former  prac- 
d  the  better  practice  still,  is  to  indorse  them  on  the  com- 
;]  that  the  [plaintiflF]  be  at  liberty  to  join  in  the  said 
sion ;  and  that  the  trial  of  this  action  be  stayed^  until  the 
thereof  t  [and  it  is  further  ordered  that  ten  dollars  costs 
motion  abide  the  event  of  the  action]. 

other  clauses  see  Forms  1439  to  1446  (below).'\ 

he  commission  is  to  issu^  from  one  of  the  principal  courts 
reign  country,  and  the  witness  does  not  understand  the 
language,  may  say:]  And  it  is  further  ordered,  that  the 
^tories  and  cross-interrogatories  to  be  put  to  the  said 
M.  N.  be  framed  in  the  English  and  also  in  the  [French] 
;es;  that  only  the  interrogatories  framed  in  the  [French] 
:e  be  put  to  the  witness,  and  that  his  answers  be  taken, 
3  certificate  thereto  be  made  out  in  the  same  language. 
.  B.,  the  plaintiff  herein,  pay  to  the  defendant  Y.  Z.  the 
dollars  for  the  said  Y.  Z.'s  expenses  in  procuring 
i  interrogatories  on  his  behalf  to  be  translated.  Unless 
?rrogatories  are  settled  by  consent,  they  shall  be  settled 
of  the  justices  of  this  court  on  [two]  days'  notice  in  both 
'lish  and  [French]  languages,  and  the  expenses  of  an  in- 


»reof,  except  where  the  appli- 
lerefor  is  made  pendintj  an 
ir  motion  for  a  new  trial, 
must  be  made  by  the  court, 
de  Civ.  Pro.,  §  888. 
ree  has  no  power  to  issue  a 
on  to  examine  a  witness  out 
tate.  Rathbun  t*.  Tngersoll, 
.  Super.  Ct.  211  (dictum); 
idock  V.  Kirkham,  102  N.  Y. 

I  order  must  name  the  com- 
r.  Hemenway  v,  Knudson, 
227,  25  N.  Y.  Supp.  1018; 
r.  Blake,  56  N.  Y.  Super.  Ct. 
.  Y.  Supp.  438,  16  Civ.  Pro. 
It  must  also  name  all  the 
k  Ordway  t*.  Radigan,  114 
7.  539. 

mmissioner  named  should  be 
sted  between  the  parties, 
p.  Adams,  45  Hun,  189,  9  St. 

"  Y.  Code  av.  Pro.,  §  892, 
e  parties  stipulate  in  writing, 
der  granting  the  commission 
s  how  it  shall  be  returned, 

10.5 


the  jndpre  must  indorse  upon  the  com- 
mission the  proper  direction  for  that 
purpose.  Formerly  the  manner  of 
return  was  to  be  fixed  by  the  oflicer 
settlinsr  the  interrogatories.  Fleming 
V.  Hollcnhack,  7  Barb.  271. 

6B  The  order  for  a  commission  is 
not,  per  se,  a  stay  of  proceedings. 
Maynard  r.  Chapin,  7  Wend.  520. 

The  court  will  usually  grant  a  rea- 
sonable stay,  unless  the  applicant  has 
been  guilty  of  laches.  Roth  r.  Maut- 
ner,  115  App.  Div.  148.  The  granting 
a  stay  is  in  the  discretion  of  the  court 
or  judge  to  whom  the  application  is 
made ;  perhaps  the  court  would  review 
an  order  refusing  to  stay  proceedings 
until  the  return  of  a  commission. 
Thatcher  r.  Bennett,  MS.,  1  Bliss 
CV)de,  5th  ed.,  1580. 

A  stay  will  not  be  refused  upon 
affidavit  that  the  witnesses  named  are 
incompetent,  but  the  court  will  leave 
the  Question  of  competency  to  be  de- 
termined at  the  trial.  Graves  v,  Del- 
aplaine,  11  Johns.  200. 


¥ 
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terpreter  incidental  to  such  settlement  shall  be  paid  by 
plaintiff  herein,*** 

[Authenticaiion  as  in  Form  818,  p.  11T3  of  ihw  vi 

[Enter  this  order  even  though  made  by  a  judge*^ 
tains  a  slay,  serve  certified  copy.] 

FOBMs    Nob.     1439-1446,— STATEMENTS    OF    CONDITION 
SUITABLE  TO  BE  INSERTED  IN  FOREGOING  FOR 

FORM  Ho.  1439, 

Costi. 

This  order  is  granted  on  condition  that  the  [mov 
pay  to  p  or  his  attorney  forthwith  [or,  within 

dollars^  costs  of  this  action,  before  notice  of  tria 
eost9  of  this  motion  f  otherwise  @aid  motion  is  denied* 

FORM  Nq.  1440. 
Security  for  coati^^i 

Insert  in  previous  Form:  on  condition  that  the  [pli 
eecurity  for  coats  in  the  sum  of  dollars. 


FORM  ITo,  1441. 
EzamiBation  to  be  limittd. 


This  motion  is  granted  on  condition  that  the  \_movi 
wi^in  daySj  tile  a  speciiication  of  the  particn 

it  is  desired  to  prove  [here  indicate  as  to  what],  and  th 
mission  and  interrogatories  be  limited  thereto,^** 


eeProirlflioo  is  made  for  tWa  order 
te  N.  Y.  Code  Civ,  Pro.,  |  912.  See 
Rotli  r.  Mautneri  115  Ap|>.  Div.  148. 

Before  thi»  eDactment,  in  a  case 
where  the  commisiiioiier  acted  as  in- 
terpreter, no  special  inBtructiotiB  m 
that  particular  having  been  given  by 
either  party,  keldf  that  the  power  waa 
implied,  J.^eetch  c.  Atlantie,  etc.,  Ins* 
C^.,  4  Daly,  519.  If  party  h  to  be 
examined,  direct  aa  to  expensea.  See 
Deleomyn  v.  Chamberlain,  37  N.  Y. 
8iiper.  Ct,  3.59. 

97  Th*  order  must  be  entered,  N.  Y. 
Code  Ov.  Pro.,  |  890.  And  if  not 
entered,  the  ^ommiflsion  itself  is  ren- 
dered irref^lar.  Whitney  v,  Wyn- 
coop,  4  Abb.  Pr.  370* 


If  a  judge's  order,  it 
the  control  of  the  court, 

<»The  oourt  or  judge 
such  termfl  m  justice  req 
Code  Civ.  Pro.,  |  889. 

It  may  grant  an  order 
that  tht  party  consent, 
unless  the  party  eonaei 
p,  230, 

««*See  Vot  T,  p.  23  L 

wMay  be  required  aa 
for  grajiting  a  conamtsaio 
aecfurity  could  not  be  rei 
statute.  Hamei  P.  Judd* 
ft  N.  y,  Supp.  743,  18  C 
327. 

TO  Estate  of  Kendall,  S 
Bui.  5L 
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FORM  No.  1442. 
Right  to  cross-ezainiiie.71 

adverse  party'\  shall  have  leave  to  cross-examine,  orally, 
M.  N.  [may  fix  expense  upon  cross-examining  party  in  a 
ise,  as:  provided  said  [adverse  party^y  within  days, 

3  to  pay  to  said  all  the  expenses  of  the  commis- 

ndant  upon  such  cross-examination.  In  such  case  said 
if]  may  subject  any  witness  so  cross-examined  to  an  oral 
examination,  said  [applicant]  to  pay  the  expenses  of 
lirect  examination  as  well  as  of  the  examination  on  the 
direct  interrogatories. 


FORM  No.  1443. 
To  speed  the  commissioii. 

notion  is  granted  upon  condition  that  the  [applicant] 
m  the  adverse  party  the  proposed  interrogatories  within 
jTs  from  the  date  of  this  order;  and  on  the  further  con- 
lat  if  the  cross-interrogatories  be  served  within 
jr  service  of  the  direct  interrogatories,  the  commission 
I  within  days  after  settlement  of  the  direct  and 

irrogatories. 

FORM  No.  1444. 
To  speed  the  ezaminatioii. 

ier  is  made  upon  condition  that  the  [applicant]  give  to 
jrse  party]  y  within  days  after  the  issue  of  the  com- 

days'  notice  of  the  time  and  place  of  the  examin- 
jaid  witness ;  and  that  the  said  examination  be  continued 
[uded  without  unnecessary  interruption  or  delay.*" 


FORM  No.  1445. 
Leave  resenred  to  apply  for  cross-commissioii. 

further  ordered,  that  said   [adverse  party] 


shall  ha'\'e 
I,  after  notice  of  the  return  of  said  commission,  to  deter- 


jther  he  desires  to  examine  other  witnesses,  and  to  apply 
to  issue  a  commission  for  that  purpose. 


y  p,  Ro^rs,  22  N.  Y.  Supp. 
7.  Pro.  Rep.  110;  Smith  v, 
3    Monthly    L.    Bui.    97. 
Form  No.  1447. 
party  is  to  be  examined  in 


his  own  behalf,  a  proper  case  for  oral 
cross-examination  is  presented.    Wain- 
Wright  p.  Low,  49  Hun,  283,  1  N.  Y. 
Supp.  786. 
72 Estate  of  Kendall  {above  cited). 
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FORM  No.  1446. 
Limited  stay. 

[Siibstitute  for  stay  in  Form  1438,  as  thii8:'\  It 
ordered,  that  the  trial  of  this  action  lor,  all  proceec 
part  of  in  this  action]  be  and  hereby  are  sta 

weeks  only  after  the  issuing  of  the  commission. 

FORM  No.  1447. 
Order  to  show  cause  why  the  witness  should  not  be  cross-ezai 

[Caption  as  in  Form  819  or  820,  p.  1174  of  this  vol 
On  reading  the  affidavit  of  A.  B.,  annexed: 

Ordered,  that  the  defendants  show  cause  why  tl 
named  in  the  order  for  commission  made  in  this  ac 
day  of  ,  19     ,  should  not  be  orally  crc 

on  the  part  of  the  plaintiff,  and  leave  to  so  cross 
granted  to  the  plaintiff;  and  why,  unless  the  defend 
to  such  oral  cross-examination,  the  order  for  commii 
not  be  vacated ;  and  why  '^uch  further  or  other  relie: 
bo  granted  to  the  plaintiff  as  may  be  just. 

S'^rvice  of  this  order,  on  or  before  the  day  > 

shall  be  sufficient. 

[Authentication  as  in  Form  818,  p.  1173  of  this 

FORM  No.  1448. 
Order  absolute  thereon.74 

[Caption  and  recitals  as  in  Form  819  or  820,  p.  1174 
ume.] 

Ordered,  that  the  counsel  for  the  respective  parti( 
of  them,  be  and  they  are  hereby  authorized  and  allow 
before  the  commissioners  upon  the  execution  of  the 
granted  by  order  made  in  this  action  on  the  da\ 

19  ,  and  orally  examine  and  cross-examine  said  v 
either  of  them;  such  oral  examination  to  be  reducec 
by  the  commissioner,  and  annexed  to,  and  returned  \ 
part  of  said  commission.  It  is  further  ordered,  tl 
two  days'  previous  notice,  in  writing,  of  the  time  a 


73  Should  only  be  allowed  when 
special  circumstances  are  shown 
which  require  it  for  the  party's  pro- 
tection. See  Woodward  v.  Skinner, 
92  N.  Y.  Supp.  259.  See,  also,  notes 
to  Form  No.  1442. 


74  Supported  by  Clayt 
ton,  16  Abb.  Pr.  273,  i 
proved  bv  Anderson  r. 
Pr.  (N.  S.)  209.  But 
Pockwood,  16  Abb.  Pr. 
similar  application  was 
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said  commission,  be  served  by  the  attorneys  for  the 
on  the  plaintiff's  attorney.  It  is  further  ordered,  that 
attorneys  for  the  defendants,  who  moved  for  the  com- 
►  not,  within  ten  days  after  the  service  of  a  copy  of  this 
t,  and  ser\^e  notice  of  such  election  on  plaintiff's  attor- 
rmit  the  coimsel  for  the  plaintiff  to  examine  said  wit- 
[  each  of  them,  orally,  as  authorized  by  this  order,  and 
with  the  terms  and  conditions  hereof,  then  the  order, 
pecial  Term,  on  the  day  of  ,  19     ,  grant- 

nission,  be,  and  the  same  is,  hereby  vacated.     The  said 
le  at  Special  Term,  on  the  day  of  ,  19     , 

modified  in  accordance  with  this  order. 

\_Authentication  as  in  Form  818,  p.  1173.] 


FORM  No.  1449. 
for  issue  of  commission  to  take  testimony  without  the  StateJS 

court  and  cause,^ 

reby  stipulated  that  a  commission  issue  herein  to  C.  C, 
,  counsellor-at-law,  to  examine  on  oath  [m  case 
Hed  witness,  continue  as  in  Form  1438,  from  the  *  to 
in  case  of  an  open  commission,  as  in  Form  1498,  from 
e  t]. 
T  may  be  entered  accordingly  by  either  party  without 


^erro^atories   and   cross-interrogatories   to   be   adminis- 
be  as  follows  ^stating  them']. 

irections  as  to  execution  and  return.'] 

\ Signatures  of]. 
Attorney  for  plaintiff. 
Attorney  for  defendant. 

IFile  with  clerk,  and  enter  order  thereon!'^'] 


\    » 


ke  place  of  aflSdavit  and 
lotion.     N.  Y.   Code   Civ. 

Williams,  24  N.  Y.  369, 

an  order  was  said  to  be 
»  a  commission  issued  on 
in  Mason  &,  Hamlin  Co.  t/. 
Hon,  282;  but  the  court 
:8  decision  in  part  on  the 
b  in  that  case  there  had 
lulation. 


In  Churchill  r.  Carter,  15  Hun,  385, 
order  was  held  unnecessary,  and  a 
stipulation  that  "  the  annexed  com- 
mission do  issue/'  was  held  a  waiver 
of  a  seal;  and  that  the  omission  of 
any  allowance  by  the  court,  or  signa- 
ture of  the  clerk,  was  not  ground  for 
excluding  it. 

Another  convenient  form  is  to  draw 
up  the  order  in  full  and  append  a  con- 
sent to  its  entry.     Vol.  I,  p.  211. 
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FORM  No.  1450. 
Order  for  commission  thereon. 

ITitle  of  court  and  action.'] 

On  reading  and  filing  the  annexed  consent  of  the 
the  parties  hereto,   dated  the  day  of 

on  motion  of  A.  T.,  attorney  for  [plaintiff]  : 

Ordered,  that  a  commission  issue  directed  to  [na' 
ine  on  oath  [continue  as  from  the  asterisk  in  Form  3 

[Date.']  [Signature  and  title 


FORM  No.  1451. 
Interrogatories  on  commission;  settled  by  contei 
[Title  of  court  and  cause.] 

Interrogatories  [and  cross-interrogatories]  agreed 
istered  to  M.  N.,  a  witness  to  be  examined  in  this  i 
the  annexed  commission. 

First  Interrogatory  [and  so  on,  as  in  Forms  1 

First  cross-interrooatory  [and  so  on,  as  in  1 
1466.] 

The  above  interrogatories  [and  cross-interrogatoriei 
agreed  upon  saving  all  exceptions  to  the  competency 
of  the  answers  thereto,  as  evidence  in  this  cause  a 
same  had  been  settled  by  a  judge  of  this  court  [an 
rogatories  are  waived]. 

[Date.]  [Signature  of].  Attorney  for  pi 

[Signature  of]j  Attorney  for  de 

FORM  No.  1452. 
Proposed  interrogatories  on  commission.77 

[Title  of  court  and  cause.] 

Interrogatories  to  be  administered  to  M.  N.,  of 
witness  to  be  examined,  imder  the  commission  di 
issued  by  order  entered  herein  on  the         day  of 
proposed  on  behalf  of  the  plaintiff  [or,  defendant], 
entitled  cause. 

First.  What  is  your  name,  age,  occupation,  and  ] 
dence? 

7T  Serve  on  the  adverse  party  with      the  notice  of  settlem 

ceding  Form. 
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TD.  Do  you  know  the  parties  above  named,  or  any  of 
If  yea,  which  of  them,  and  how  long  have  you  known 
them? 

3.  \_Here  insert  any  question  appropriate  to  the  cause  j"^ 
ns  1453  to  1462  (below).'] 

-Y.  Do  you  know  of  any  thing  concerning  the  matters  in 
,  that  may  tend  to  the  benefit  and  advantage  of  the  plain- 
defendant]  ?  If  yea,  declare  the  same  fully  and  at  large, 
ou   had  been   particularly   interrogated   concerning   the 


n  U.  8.  Court  in  equity.^  Do  you  know,  or  can  you  set 
ly  other  matter  or  thing  which  may  be  a  benefit  or  advan- 
ce parties  at  issue  in  this  cause,  or  either  of  them,  or  that 
material  to  the  subject  of  this  your  examination,  or  the 
in  question  in  this  cause?  If  yea,  set  forth  the  same 
d  at  large  in  your  answer.] 

ex  documents  to  be  identified,  if  any.] 

[Signature  and  office  address  of]y 

Attorney  for  \_moving  party]. 

e  on  adverse  party  ivithin  ten  days  after  entry  of  order 
f  the  commission.y^ 

s-interrogatories  must  be  served  within  ten  days  after 
if  proposed  interrogatories.]^ 


5ct  to  the  power  of  the  judge 
ude  abase  (Treadwell  r. 
9  App.  Div.  60,  85  N.  Y. 
))  either  party  has  a  right 
my  question  pertinent  to  the 
r.  Y.  Code  Civ.  Pro.,  §  892. 
cross-examination  personal 
itness'  character.  Uline  v. 
tral,  etc.,  R.  R.  Co.,  79  N.  Y. 
)  judge  on  the  settlement  has 
to  pass  on  the  competency 
estion.  Wanamaker  v.  Mc- 
\  N.  Y.  125. 

etent  matter  contained  in  an 
lay  be  objected  to  at  the 
ough  no  objection  to  the  in- 
7  was  made,  or  motion  to 
the  deposition.  Wanamaker 
w,  9upra, 

interrogatory  is  proper  (ex- 
he  United  States  court  in 
i€  helow).  McCarty  v.  Ed- 
How.  Pr.  236.  And  under 
aess  may  testify  to  any  facts 


pertinent  to  the  issue,  whether  relat- 
ing to  matters  partly  brought  out  un- 
der the  preceding  interrogatories,  or 
not.  Percival  i;.  Hickey,  18  Johns. 
257.  And  even  matters  to  the  detri- 
ment of  the  party  moving  the  com- 
mission. Van  Ness  v.  Bush,  14  Abb. 
Pr.  33,  22  How.  Pr.  481. 

Where  it  does  not  appear  that  the 
last  general  cross-interrogatory  was 
put  to  and  answered  by  the  witness, 
the  deposition  cannot,  in  general,  be 
read;  otherwise  if  counsel  werepres- 
ent.  Brown  v.  Kimball,  25  Wend. 
259;  Kimball  v.  Davis,  19  id.  437. 
But  the  remedy  now  would  be  by 
motion  to  suppress,  or  re-execute. 

so  Rule  No.  71,  U.  S.  Court  Rules 
in  Equity.  If  no  answer  is  given  the 
deposition  is  fatallv  defective.  Dodge 
p.  Israel,  4  Wash.  C.  C.  323. 

SI  Gen.  Rule  No.  20,  as  adopted  in 
1904. 

saw. 


A     l> 


mi 
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FbBMS    Nob.    1453-1462.— INTERROGATORIES    SUITABLE 
SERTED  IN  FOREGOING  FORM. 
FORM  No.  1453. 
Additional  witnesses  to  be  asked  some  questions. 

Interrogatories  to  be  addressed  to  and  answered  b; 
J.  H.  R.  N.,  Esq.,  and  A.  J.  N.,  Esq.,  of  Baltimore 
is  to  say:  Each  of  them  is  required  to  answer  each  ir 
above  indicated,  to  be  answered  by  R.  C,  Esq. 

[Or  thtis:]  Repeat  each  and  every  of  the  foregoinj 
except  that  by  the  term  "  your  firm,"  we  refer  to 

instead  of  any  firm  in  which  the  witness  has 
any  actual,  personal,  joint,  or  separate  interest. 

FORM  No.  1454. 
Designation  of  witness  whose  name  is  unknown. 

Interrogatories  to  be  addressed  to  and  answered  ' 
Roe,  whose  real  name  is  unknown,  but  who  is,  in  fact, 
having  custody  of  the  books,  papers  and  entries  of  L.  '. 

FORM  No.  1455. 
Request  for  documents. 

Have  you  any  books,  papers,  or  entries  of  any  kin^ 
to,  or  which  have  belonged  to,  L.  N.  C,  relating  to  1 
within  the  last  eight  months?  If  yea,  what  books, 
entries  have  you,  or  where  are  they  now  ?  [Or  spec 
wantedJ] 

Please  produce  the  same  before  the  commissioner 
that  copies  may  be  made  thereof,  or  of  so  much  ther 
be  material.®^ 

FORM  No.  1456. 
Another  form. 

If  you  have  not  already  done  so,  please  produce  an 
your  deposition  hereunder,  any  such  letter  of  credi 
mentioned,  and  any  and  all  drafts  drawn  thereunder,  oi 
of  originals,  please  produce  and  annex  copies  thereof 
why  such  originals  are  not  produced  and  annexed,  ai 
such  copies  are  true  and  correct  copies  of  such  origins 

If  you  have  already  produced  and  annexed  such  lette 
or  such  draft  of,  in  response  to  any  of  the  foregoing 
tories,  please  refer  to,  and  identify  them  in  connection 
reply  to  this  interrogatory,  so  as  to  distinguish  them 

fis  See  Wright  r.  Cabot,  89  N.  Y.  570,  aff'g  47  N.  Y.  Super. 


ICBANS  OF  EVIDENCE. VI.     DEPOSITIONS  ABROAD. 


1673 


"h  documents  which  may  have  been  produced  or  annexed 
leposition  hereunder. 


FORM  No.  1457. 

Another  fonn. 


look  at  the  schedule  hereto  annexed,  marked  A,  and 


ag  to  be  a 


and  state  whether  the  documents 


mentioned,  or  any  of  them,  and  if  so.  which  of  them, 
in  your  possession  or  custody  or  under  your  con- 
ler  as  liquidator  of  said  bank  or  otherwise  howsoever? 
re  any  of  such  documents  which  are  not  now  in  your 
n  or  custody,  or  under  your  control?  If  so,  state 
lly  which  of  said  documents  are  not  in  your  possession 
ly  or  under  your  control ;  and  state  specifically  in  respect 
>f  them,  whether  it  was  ever,  and  if  so  when  and  where 
how  long  a  time,  in  your  possession  or  custody,  or  under 
itrol,  and  when  and  where,  and  how  and  to  whom  it 
ut  of  your  possession  or  custody,  or  beyond  your  control, 
re  and  in  whose  possession  or  custody,  or  under  whose 
according  to  the  best  of  your  knowledge,  information  or 
le  same  now  is ;  and  what  knowledge  or  information  you 
3n  the  subject,  and  when  and  where,  and  under  what 
ances  you  last  saw  such  document? 

FORM  No.  1458. 
Request  for  contents. 

r  such  commimications  were  not  in  writing,  or  if  you  are 
3  produce  and  annex  the  originals  or  copies  of  such  affi- 
etters,  or  communications,  state  fully  and  particularly 
jnts  or  the  substance  thereof. 

FORM  No.  1459. 
Search  for  originals. 

answer  to  the  last  preceding  interrogatory  you  state  that 
tract  was  in  writing,  and  you  are  not  able  to  attach  the 
a  copy  thereof  to  your  answer  thereto,  state  whether  it 
uplicate  or  not,  and  whether  you  have  made  any  efforts 
aid  writing  or  either  of  such  duplicates,  and  if  so,  what ; 
1  what  result;  and  if  said  writing  is  lost  or  destroyed, 
hether  or  not  you  have  a  copy  thereof,  and,  if  so,  pro- 
same,  or,  if  you  answer  that  you  have  no  copy,  then]®* 
substance. 


|:(  '  » 


¥ 


t)racketed   clause   was   con- 
lential  in  Lazzaro  v.  Mang- 


ham,   10  Misc.  230,  30  N.  Y.   Supp. 
1066,  and  may  properly  be  inserted. 
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FORM  No.  1460. 
Ezecutioii  of  a  deed. 

Look  at  the  deed  [a  copy*  of  which  is]  now  ] 
shown  to  jouy  marked  A,  and  purporting  to  be  execi 
to  C.  D.,  on  the  day  of  ,  19     .    Did 

it  before}  and  if  so,  when  and  where,  and  under 
stances? 

In  whose  handwriting  is  the  name  of  M.  N.  signe 
ing  witness?^ 

When,  where,  and  by  whom,  and  in  whose  presc 
deed  executed? 

Did  you  sign  the  said  deed  as  a  subscribing  wit 
when,  where,  and  in  whose  presence? 

Did  you  see  the  said  deed  delivered  and  accepted 
If  so,  by  whom  was  it  delivered,  and  by  whom  accept 
and  where? 


II 


FORM  No.  1461. 
Solemniiation  of  mArrUge.M 

If  you  have  stated  that  you  were  the  rector  of 
in  ,  in  the  State  of  ,  during  either  c 

last  named,  then  be  pleased  to  state,  if  during  the 
were  legally  authorized  to  and  did  perform  the  n 
mony  upon  various  individuals ;  during  the  years 
ever  perform  the  marriage  ceremony  in  ,  at  a 

called  ,  over  persons  who  gave  their  names  as 

and  A.  J.  H.,  or  names  similar  to  these;  did  you 
during  these  years,  at  said  hotel  or  elsewhere,  eith 
the  parties  in  this  action,  under  any  name  whatso 
please  state  fully  all  of  the  particulars,  and  what  j 

Please  state,  if  you  know,  who  is  authorized  to 
marriage  ceremony  in  a  legal  manner  in  the  State  o 
in  the  city  of  ;  and,  if  you  know,  what  are  the 

as  to  reporting  and  filing  a  record  of  the  marriage 
formed,  and  whether  you   always  and  invariably 
statute  in  this  respect,  and  why  did  you  do  so? 


SB  DocumenU  to  be  identified  by  the 
witness,  or  copies  of  them,  may  be 
annexed  to  the  interrogatories.  Com- 
mercial Bank  v.  Union  Bank,  11  N.  Y. 
203.  And  it  is  not  essential  that  the 
originaU  should  be  thus  attached,  lb. 
Nor  can  either  party  be  compelled  to 
surrender  an  original  document  for 


this  purpose.  Butler 
75,  19  How.  Pr.  383 
haps,  in  a  case  prop^ 
condition  of  allowing 
See  note  in  9  Abb.  N. 
seSee  note  on  pror 
17  Abb.  N.  C.  494. 
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FORM  No.  1462. 
Qualificjttion  of  expert 

answer  to  the  foregoing  interrogatory  you  state  that  you 
ittorney  and  counselor-at-law  or  advocate,  or  engaged  in 
ession  and  practice  of  the  law,  state  how  long  you  have 
h  attorney,  counselor,  or  advocate,  or  so  engaged  in  the 
)n  and  practice  of  the  law  in  the  city  of  ,  or  in  the 

,  and  where? 
whether  or  not  you  know  the  common  law®^  of  of 

State  of  ,  as  it  existed  and  was  in  force  between 

day  of  >  19     >  wid  the  day  of  , 

L  regard  to  [c<c.]. 

answer  to  the  last  interrogatory  you  state  that  you  do 
le  common  law  of  the  said  State  as  it  existed  and  was 
;he  period  above  mentioned  on  the  several  subject-matters 
inquired  of,  please  state  whether  or  not  the  said  law  per- 
[etc.]. 

FORM  No.  1403. 
Propoaed  cross-interrogatories  on  commi8sion.s8 

In  Form  1452,  inserting  "  Cross  "  before  the  word  "  In- 

ories."] 

fe  on  adverse  party  mthin  ten  days  of  service  of  interrog- 

89 

,ot  so  served,  right  to  propound  is  waived.~\^ 

OS.   1464-1466.— CROSS-INTERROGATORIES  SUITABLE  TO  BE  \         ¥ 

INSERTED  IN  FOREGOING  FORM. 

FORM  No.  1464.  ^ 

As  to  details.  I 

>u  shall  answer  on  your  direct  examination  that  you  did 

itate  exactly  what  you  personally  did  in  the  matter  ?  What  k 

1  by  you  and  what  was  said  to  you  by  ,  and  what 

i  and  done  in  your  presence  [etc.]. 

tttnte  law  is  relied  oti  prove  commission,  unless  by  the  consent  of 

1    See  N.  Y.  Code  Civ.  Pro.,  the  adverse  party.     Union  Bank  of 

M^han  9.  Atlas  S.  S.  Co.,  16  Sandusky  v,  Torrey,  2  Abb.  Pr.  269, 

K  10  N.  Y.  Supp.  121.  6  Duer,  626. 

i-interrogatories    cannot    be  9»  Gen.  Rule  No.  20,  of  1904. 

n  on  the  ezeoution  of  the  ^Id. 


10T6        Abbott's  fkactice  and  forms. 

FORM  Ko.  1465. 
As  to  sources  of  knowledge. 

If  OB  your  direct  examination  you  bavo  given  any 
format! OB  called  fur  by  thi^  inlurroiratoriu^,  or  . 

tliem,  state  fully  the  grounJa  and  source  of  your  kiov 

FORM  No.  1466, 
Kxecutiom  of  tufltiumejit. 

When  did  yon  first  see  the  paper  marked  "A'*!  At 
quest  did  you  sign  your  mime  a^  a  witness  thereto?  ^ 
that  paper  executed  (if  at  all)  i  in  what  house,  in  \ 
and  at  wliat  time  of  day,  and  who  were  present  in  the  r 
you  see  M.  X.  write  his  name  thereto  i?  or  did  you  only 
or  some  other  person,  say  it  was  his  signature^  or  woi 
effeet?  What  did  tlie  plaintiff  gay  during  the  interv: 
he  converse  witli  M,  N.  on  any  aubjectj  other  than  the 
of  the  paper,  during  the  interview!  and  if  so,  on  wh 
and  what  passed!     How  long  did  the  interview  last? 

State  who  wi^ro  pret?ent  at  the  time,  and  also  everythit 
said  by  the  pbiintitf,  or  the  said  ^h  X,*  anrl  all  or  any 
son§,  at  that  interview.  Was  any  other  paper  executed 
or  the  plaintiff,  or  any  other  person  present  at  that  ti 
any  other  subject  conversed  n|jon  by  the  plaintiff,  o 
M.  N»,  at  that  interview?  and  if  fo,  state  what  was  sai 

Where  did  yon  first  see  the  paper  marked  '^\''*  Wi 
interview  at  which  it  was  signed,  or  was  it  on  a  previoui 
If  on  a  previous  occasion,  state  when*  where,  and  unde 
cnmstances, 

FORM  No.  1467. 
Notice  of  settlement  of  interrogatories oi  or  croaa-interrosa 

[Tille  of  court  and  cause.} 

Please  take  notice  that  the  annexed  proposed  inte 
[or,  rross-interrogatories]  to  he  annexed  to  the  c 
allowed  by  nrJer  of  the  day  of  ,19     ,  h 

fli  Xcce«sarj  where  they  arc  not  bet-  llinp  v.  N.  Y.  C.  &  H.  1 

UlhI  hy  consent,    N,  Y.  Code  Civ.  Pro.,  79  H.  Y.  175;  Wftnam&kp 

fi  89  L  His  N.  Y.   123;   Walton 

M  to  principles  of  eettlenneatp  see  54  Hun,  3S7,  7  N*  ¥.  Sup 
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nted  to  the  Hon.  J.  K.,^  at  ,  in  the  city  of  , 

.  day  of  ,  19     ,®^  for  settlement. 

?.]  [Signature  and  office  address  o/], 

J5]  To  ,  Attorney  for  [either  party. 1. 

Attorney  for  \_adverse  party']. 

^e  within  two  days  after  service  of  the  cross-interrogatories, 

in  two  days  after  the  time  to  serve  cross-interrogatones 

ired.]'-*^ 

FORM  No.  1468. 

Allowance  of  interrogatories, 
within  interrogatories  and  cross-interrogatories  are  hereby 


8.] 


[Signature  of  judge  with  initials  of  title.'] 


FORM  No.  1469. 
inon  to  take  testimony  on  interrogatories  or  oral  examination.  9S 

OPLE  OF  THE  StaTE  OF  "N^W  YoBK, 

tame  of  commissioner,^^  and  residence] y  greeting: 

^         Know  Ye,   That  we,   with  full  faith  in  your 

prudence    and    competency,    have    appointed    you 

commissioner  [s],  and  by  these  presents  do  author- 

[three  together,   and  not   otherwise^ — or,   any  one   of 

examine  on  oath  [name  and  address  of  each  witness;  if 

add:  or  such  of  thom  as  mny  b?  produced  before  you] 


97 


application  must  be  made  to 
)f  the  court,  or,  in  the  Su- 
urt.  to  the  county  jud^r?  of 
V  where  the  action  is  triable. 
'.   Pro.,    §   891;    Court  Rule 

less  than  two  nor  more  than 
after    the    service    of    the 

Jen.  Rule  No.  20. 

Rule  Xo.  20. 

examination  is  allowed  only 

in  the  principal  courts.  Code 
§  893. 

nissioner  must  be  designated 
Hemenway  v.  Knudson,  73 

,  25  N.  Y.  Supp.  1018.  What 
are  fatal  and  what  not,  see 
Meade,  3  Pet.  1  (holding 
instead    of    W.^    or    middle 

f   a   party's  name,   was   not 

lays  r.  Phelps,  1   Sandf.  6< 

John  V.  instead  of  James  V. 

rown  p.  Southworth,  9  Paige» 


351  (wrong  nerson  named  fatal)  ; 
Blatchctt  f.  Laimbeer,  1  Sandf.  Ch. 
366  (misdescription  of  residence  and 
occupation  not  fatal ) .  See,  also,  Den- 
ney  v.  Horton,  11  Daly,  358;  Newton 
r.  Porter,  69  N.  Y.  133. 

WAt  common  law  the  seal  of  the 
court  out  of  which  the  commission 
issues  is  necessary.  Ford  v.  Williams, 
24  N.  Y.  359,  366;  Whitney  f.  Wyn- 
koop,  4  Abb.  Pr.  370.  Under  N.  Y. 
Code  Civ.  Pro.,  §  24.  omission  of  the 
seal  may  not  vitiate  if  the  commission 
is  signed  by  the  clerk  issuing  it.  But 
see  Mason,  etc.,  Co.  V.  Pugsley,  19 
Hun,  282,  contra. 

wif  it  is  not  desired  that  any  one 
of  the  commissioners  may  execute  the 
commission  without  the  presence  of 
the  other,  a  special  direction  should  be 
|-,ai>rted.  O'Brien  r.  Com.  Fire  Ins. 
Co.,  41  N.  Y.  Super.  Ct.  224. 


V    » 


1^ 
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as  witness  [es]  in  an  action  [or,  a  special  proceeding" 
ing  \_or,  in  a  proceeding  to  carry  into  effect  a  jud 
tofore  entered  —  or,  for  the  purpose  of  an  anticipate 
in  an  action  heretofore  tried]  in  our  Court 

court,  add:  of  ],  wherein  A.  B.  is  plaintiff  b 

defendant,  on  the  part  of  said  plaintiff  [or,  defen( 
the  interrogatories  hereto  annexed  [if  oral  questions 
hy  the  order,  add  or  substitute  direction  according^ 
and  to  examine  the  said  O.  P.  upon  oral  questions  i 
him.  by  or.  on  behalf  of  either  of  said  parties  after  d 
the  other],  and  to  take  and  certify  the  deposition 
nessfes]  and  return  the  same  and  this  commission  [ 
contained  directions  as  to  the  return,  insert  them  her 
say:']  in  accordance  with  the  [stipulation  and]  directi 
hereto,  or  indorsed  hereon.^ 

Witness  [add  teste  and  authentication  as  in  Form 
[Annex  copy  of  N.  Y.  Code  Civ.  Pro.,  §§  901-902 
if  oral  examination  is  allowed}'] 

FORM  No.  1470. 
Direction  to  return  commission. 

[Indorse  on  the  commission,^]  Let  the  within  coi 
returned  by  mail  [or,  by  an  agent  appointed  by  i 
sioner],  directed  to  C.  K.,  the  clerk  of  the  county  of 

[Date.]  [Signature  and  title  oj 

[Enforce  attendance  of  witness  according  to  the 
place  where  deposition  is  taken.^] 


90  See  note  98  on  p.  1677. 

1  Signature  of  the  clerk  is  usual, 
but  that  of  the  judge  is  sufScient  in- 
stead. Goodyear  v,  Vosburgh,  41  How. 
Pr.  421. 

2  Omission  not  necessarily  fatal,  if 
the  commission  is  regularly  executed 
and  returned  (Williams  v.  Eldridge, 
1  Hill,  249),  or  if  the  substance  of  the 
statute  is  in  the  body  of  the  com- 
mission (Hall  r.  Barton,  25  Barb. 
274). 

3  This  must  be  made  by  the  judge 
who  settles  the  interrogatories  ( Flem- 
ing r.  Hollenback,  7  Barb.  271),  un- 
less the  direction  is  in  the  commission 
or  in  a  stipulation.  N.  Y.  Code  Civ. 
Pro.,  f  892.  But  where  the  statute 
requires  the  direction  to  be  indorsed 
on  thp  POTT) m lesion,  a  substantial  com- 


pliance is  sufficient;  as 
sion  is  regular,  though 
be  in  the  body  of  tl 
(Hall  V,  Barton,  25  Ba 
McCleary  v.  Edwards,  1 
or  indorsed  upon  the  J 
annexed.  Hurd  v.  Pen 
602. 

4  Essential  (Crawfon 
Barb.  449),  but  omissi 
Leetch  v.  Atl.  Mut.  Ini 
518. 

8  The  New  York  sta 
pelling  attendance  of  wi 
purpose  of  depositions 
witnout  the  State,  prov 
ing  to  a  judge  of  the  S 
or  a  county  judge,  upon 
subpoena.    Code  Civ.  Pr 


i    \     iP. 
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FORM  No.  1471. 
Notice  of  ezamination  by  oral  questions.^ 

Form  1501,  naming  the  commissioner  or  commissioners 
)f  the  italic  clause,  with  the  words  :'\  tinder  the  eommis- 
tofore  issued  to  him  lor,  them]. 

FORK  No.  1472. 
Oath  of  witxie88.7 

)  solemnly  swear  to  testify  the  truth,  the  whole  truth, 
ng  but  the  truth,  as  to  the  matters  respecting  which  you 
examined. 

FORM  No.  1473. 
Oath  of  interpreter. 

0  solemnly  swear  that  you  will  truly  and  faithfully 
the  oath  and  interrogatories  to  be  administered  to 
,  a  witness  now  to  be  examined,  out  of  the  Engish 
into  the  language,  and  that  you  will  truly  and 

interpret  the  answers  of  the  said  thereto,  out 

,  into  the  English  language. 

FORM  No.  1474. 
taken  upon  commission  by  interrogatories,  or  oral  ezamination.s 

court  and  caMse.'\ 
ion[s]  of  witness  [es]  produced,  sworn  or  affirmed  and 

the  day  of  ,  19     ,  upon  interrogatories 

examination  was  had  substitute  or  add:  —  and  —  upon 
lination]  under  a  commission  issued  out  of  the 

,  in  a  cause  therein  pending  between  A.  B., 

and  Y.  Z.,  defendant,  as  follows  [the  undersigned 
mer  being  the  only  one  present  after  due  notice  to  the 


ode  Civ.  Pro.,  f  896. 
Sode  Civ.  Pro.,  f  901.    For 
affirmation,  etc.,  see  Vol- 
34. 

[>de  Civ.  Pro.,  §  901. 
;lie  statute,  or  the  commis- 
izes  either  of  several  com- 
bo act  separately  (see  note 
,  it  should  be  stated  here. 


as  in  the  certificate,  that  the  others 
had  notice  and  did  not  attend,  or  why 
they  could  not  be  notified  or  act.  If 
either  of  several  is  authorized  to  act, 
and  return  is  made  by  only  one,  it 
will  be  presumed  that  he  only  was 
present.  Williams  v.  Eldridge,  1  Hill, 
249. 
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[May  note  appearances.'] 

M.  X.  [if  place  of  residence  and  vocation  are 
by  an  interrogatory,  state  them  here,  so  as  to  con 
designation  in  the  commission  or  notice],  being  dul 
Bwom  [or,  affirmed]  pursuant  to  the  directions  h 
in  answer  to  said  interrogatories  [or,  upon  sue 
upon  the  part  of  the  ],  deposes  and  says 

To  THE  FIEST  INTEREOOATOEY  HE  SAYS    [insertil 

so  on]. 

To      THE     FIEST      CROSS-INTEBEOOATORY     HE      Si 

answer,  and  so  on]. 

[If  oral  examination  was  had,  substitute  or  axi 
amination :   Question  —  stating   it  — Answer  —  stc 
upon  cross-examination  upon  the  part  of  said 
and      says      as      follows:      Question  —  stating   ii 
stating  it,] 

[Signature  of  witness,^^  and  of  interpre 

Examination  by  the  undersigned 
taken  and  [by  his  clerk^*]  reduced  to 
writing,  and  by  the  witness  [and  sworn 
interpreter]  subscribed  nnd  sworn  to 
[or,  affirmed  to]  this     day  of         ,  19     . 

[Signature^^  of]. 

Commissioner   [or.  Acting  Commisj 


10  If  short  notice  is  objected  to, 
have  the  objection  noted.  Jackson  v. 
Kent.  7  Cow.  59. 

11  The  deposition  ought  to  be  sub- 
scribed by  the  witness  (N.  Y.  Code 
Civ.  Pro.,  §  901,  subd.  2)  ;  but  if  he 
refuses  to  do  so,  it  seems  to  be  none 
the  less  valid.  Clarke  r.  Sawyer,  3 
Sandf.  Ch.  361. 

12  The  depositions  need  not  be  in 
the  handwriting  of  any  particular 
person;  hence  the  return  need  not 
certify  who  wrote  them.  If  the  cer- 
tificate of  th«  commissioners  show 
that  they  employed  a  person  as  clerk, 
it  is  equivalent  to  a  certification  of 
his  appointment  as  clerk.  Keene  r. 
Meade,  3  Pet.  1;  and  see  MacDonald 
f.  Garrison,  9  Abb.  Pr.  34;  Winton  r. 
Little,  94  Pa.  64.     He  must  be  a  dis- 


interested  person. 
Pro.,  §  901,  subd.  2. 

13  His  signature  c 
thentication.  It  is  , 
Williams  r.  Eldridgi 

The  commissionei 
by  name  or  initials, 
the  deposition.  Wil 
1  Hill,  249,  N.  Y. 
S  901,  subd.  4.  Sign 
gin,  instead  of  the 
sheet,  held  not  obje 
exclude  the  deposii 
Watertown  B.  &  L.  ' 
If  omitted,  the  de 
allowed  to  be  remoi 
and  returned  to  the 
such  signing.  Rish 
Misc.  277,  96  N.  Y. 

The  deposition  si 
Court  Rule  No.  19. 
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VMM  Ho.  1475. 

•f  oDmmtwiin  <ibort  Fonn).i4 


Certificate  of 

►r.  Territory]   of  1       . 
\_or.  Parish]    of  J 

,  do  certify  that  M.  K,  the  witness,  personally 
1  before  me  on  the  day  of  ,  19     ,  at 

n  the  noon,  at  the  ,  in  the  State  [or,  Terri- 

,  and  after  being  sworn  [or,  affirmed,  as  the  case 
I  to  testify  the  truth,  the  whole  truth,  and  nothing  but 
h,  did  depoae  to  the  matters  contained  in  the  foregoisg 
m,  and  did,  in  my  pres^ace,  subscribe  the  same,  and  in- 
B  exhibits  annexed  thereto.  And  I  further  certify  that  I 
)ficribed  my  name  to  each  half-sheet  thereof,  and  to  each 
And  I  further  certify  that  A.  T.  appeared  in  behalf 
[plaintiff],  and  that  T.  Z.  appeared  in  behalf  of  the 
mt]. 

[Signature  o/], 

Commissioner. 


lent  under  N.  Y.  Code  Civ. 
902,  903.  To  be  annexed 
ti  deposition.  Risley  r.  Har- 
isc.  277,  96  N.  Y.  Supp.  728. 
)mmis8ioner8  must  make 
eturn  of  their  proceedings, 
i  better  be  indorsed  upon  the 
he  commission,  or  of  some 
annexed  thereto,  such  as 
ogatories  (McCleary  v,  Ed- 
Barb.  239;  Hall  V.  Baiton. 
[) ;  but  if  these  papers  are 

0  allow  of  this  being  done, 
a  may  be  written  upon  a 
sheet  and  annexed.  Pen- 
on,  20  N.  Y.  134.     In  such 

1  better,  however,  to  write 
of  it  upon  the  commission, 

ipon  another  paper.  Id,  A 
ide,  without  necessity,  en- 
in  a  separate  sheet,  is  void. 
?.  Hollenback,  7  Barb.  271. 
by  N.  Y.  Code  Civ.  Pro., 

the  form  of  oath  admlnit- 
lot  required  to  be  certified 
le  officer  taking  the  depo»i- 
fies  that  the  witness  was 
n,  it  is  sufficient.  If,  how- 
lets  forth  in  his  certificate 

106 


the  form  of  oath  administered,  which 
varies  materially  from  the  one  pre- 
scribed by  the  rules  of  court,  and  in- 
serted in  his  instructions  for  his 
guidance,  the  certificate  will  be  in- 
sufficient. Cross  V,  Bamett,  61  Wise. 
660,  21  N.  W.  Rep.  832. 

Where  it  appeared  by  the  return 
that  the  witnesses  had  been  sworn 
"  to  make  true  answers  to  the  inter- 
rogatories read  to  them,"  instead  oi 
as  the  statute  requires,  it  was  held 
insufficient  to  justify  admitting  the 
deposition  in  evidence.  Wliitney  !?. 
Wyncoop,  4  Abb.  Pr.  370. 

In  determining  the  admissibility  of 
a  deposition,  the  presumption  is  that 
the  commissioner  discharged  his  duty 
by  doing  all  that  the  statute  requires, 
except  as  to  matters  which  he  must 
return  specifically  as  done.  Darby  e. 
Ileagerty  (Idaho,  1887),  13  Paclf. 
Rep.  86  (where  the  objection  raised 
at  the  trial  was  that  the  certificate 
did  not  show  that  the  deposition  was 
read  to  the  witness,  the  statute 
merely  providing  that  the  commts- 
sioner  **  shall  certify  the  deposition  to 
the  court").  Contra,  Ball  v,  Sykes, 
70  Iowa,  626,  30  N.  W.  Rep.  929. 
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ABBOTTS   PllACTleS   ASD   FOBM8, 


FORM  Ho,  1476, 
The  smme  (a  fuller  Tormyj^ 
[Title  of  couri  and  action,] 

To  the  Court  of  the  of 

The  Tindc?ri?igncd,  a  commissiorier  appointed  bj  you 

court  to  exuraine  M.  N,,  a  witness  in  this  cause, 

reports : 

That  the  said  witneBS  attended  before  me,  and  beii 
publicly ^^  sworn  by  me  [or,  by  O.  P.^  a  judge  of  tl 
Court  of  ,  tbe  undersigned  beinj^  prohibited 

of  this  State  from  adniinisteriDg  ouths*^]  to  tell  the 
whole  truth,  and  nothing  but  the  tnitli,  was  examines 
the  interrogatories  herewith  returned,  in  the  presenc 
counsel  for  plainlitF,  and  G,  H.,  counsel  for  defer 
That  no  one  appeared  in  behalf  of,  etc.].  That  the 
the  said  witness  thereto  are  truly  stated  in  the  ac( 
deposition,  signed  by  him  [or,  which  he  refused  to 
the  ground  that  he  was  not  certain  that  he  had  usee 
stated  in  the  answer  to  the  third  interroi^ator\%  and  w^l 
he  refused  to  correct].  [And  he  signed  the  exhib 
thereto.]  That  the  cK)unsel  for  the  plaintiff  obje< 
answer  to  the  first  interrogatory,  on  the  ground  that 
and  the  counsel  for  the  defendant  objected  to  the  an 
fourth  cross-interrogatory,  on  the  ground  that 
That  no  objections  were  made  to  the  answers  or  pro 
counsel  on  either  side,] 

And  I  further  certify  that  said  deposition  was  rf 
me  to  said  witness  before  he  signed  the  same.*® 

IDate.}  ISignature 

Comr 


16  See  notes  to  last  Form, 

The  preceding  Form  is  for  u&e  in 

New  York. 

ifi  »'I>ublicly "  may  be  presumed, 
tlioujjli  nut  atated.  Halleran  r.  Field » 
S3  Wend,  37, 

17  Uficoln  c,  Battelk,  6  Wend,  475. 
1?5  Krtcli  YiiiT ty  ha«  a  riglit  to  appear 

bj?  r*>imt?€l  without  uoticp  t«  the  other. 
Lriion  Bank  of  Stxnduakv  i\  ToTrey,  2 
Abb,  Pr.  20fi,  5  Duer,  626. 


Attendanee    of    coun? 
waher  of  II ny  requisite 
to  he  complied  witli  in 
the    deposition.      Tbomj 
(Mieh„  J^iHft),  27  N.  W. 

!*»  Held  nert*jisary  in 
70    Iowa,   525,    m   N. 
Contra,    Dnrby    r,    Hea^ 
IS87),  13  Paeif,  Rep.  86 
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FORM  No.  1477. 
Indorsement  by  commissioner  on  exhibit. 

le  execution  of  a  commission  issued  out  of  the 
►f  ,  for  the  examination  of  witness  [es]  between 

plaintiff,  and  Y.  Z.,  defendant,  this  paper  writing,  marked 
A  lor,  a  paper  of  which  the  annexed  paper  writing 
Exhibit  A  is  a  copy^^],  was  this  day  of  , 

►reduced  by  and  shown  to  M.  N.,  and  by  him  de- 

nto  and  subscribed  by  him  at  the  time   of  his  examination 

\_8ignature  o/], 

Commissioner. 
FORM  No.  1478. 

e  of  execution  to  be  indorsed  where  there  is  not  room  to  indorses 
the  return  in  fulUi 

execution  of  this  commission   [^or,  of  this  order  to  take 
ons]  appears  in  the  schedules  hereunto  annexed. 

ISignaiure  o/], 

Commissioner. 
FORM  No.  1479. 

Certificate  of  mailing;  indorsed  on  the  envelope.22 

aited  in  the  post  office  at  [or,  in  the  letter  bag  of 

,  now  lying  at  ,  and  bound  for  the  port  of 

],  and  the  postage  thereon  paid  by  me,  this  day 

,  19     . 

[Signature  0/], 

Commissioner^ 
FORM  No.  1480. 

Affidavit  of  agent  bringing  depo8ition.23 
}f  court  and  action."] 

■1 

,  being  duly  sworn,  says : 

on  the  day  of  last  he  received  the  packet 

ivered  by  him  to  O.  P.,  clerk  of  ,  from  the  hands 


¥ 


r.  Code  Civ.  Pro.,  $  901, 
See  Kelley  v,  Weber,  9  Abb. 
and  note. 

r  the  New  York  statute 
;ode  Civ.  Pro.,  ff  902,  903) 
n  of  the  certificate  of  return 
^position  is  sufficient, 
sion  of  this  certificate  not 
rumskill  r.  James,  11  N.  Y. 
I  V.  Barton,  25  Barb.  274. 
ivelope   should   be   addressed 


to  the  clerk  of  the  court  at  his  official 
residence,  that  is,  the  place  of  his 
office,  unless  otherwise  prescribed  by 
the  instructions,  and  be  bound  with 
tape,  and  the  tape  fixed  by  the  seal  of 
the  commissioner  at  its  crossings. 

23  N.  Y.  Code  Civ.  Pro.,  §  904; 
Dwinelle  v.  Howland,  1  Abb.  Pr.  87 
(express  agent). 

As  to  affidavit  when  agent  is  in- 
capacitated, see  §  9C5. 


1^4 


Abbott's  mAcricK  avd  tosks. 


of  C  C.  [couD9ellor-at-law]|,  of  ,  who  is  the  a 

as  deponent  i^  infotnoed  Bfid  believeB^  itaaoMd  ia  the 
meloaGd  in  the  ^aid  packet,  and  that  the  same  has  not 
or  altered  Biace  deponent  received  it. 

[Jurai.]  18 

FORM  Na  1481. 

iDdoraenttnt  by  deik  or  Jndg^  of  receipt  of  depodtit 

The  witbLn  were  received  by  the  undersigned  b] 
[or,  from  the  hands  of  R.  S.,  agent  namei 
nexed  affidavit],  and  opened  and  immediately  filec 
day  of  ,  19     . 

^Signature  and  title  of  clerk  i 


FORM  Ho.  14M. 
Kotice  of  motion  to  re-ezecate  coinin1iiiion.» 

[Title  of  couH  and  cause.'\ 

Please  take  notice  that  upon  the  pleadings  hereii 
tho  deiK>sititin  of  M.  N.,  filed  herein  on  the  da; 

19  ,  and  on  the  annexed  affidavit  of  A.  T.,  attoi 
defendant  J  verified  the  day  of  ,   19     ' 

moving  papers  —  continue  as  in  Form  815,  p.  1171  of 
staling  grounds  of  motion  as  follows:']    the    [defer 
leave  to  return  to  O.  P.,  the  commissioner  named 
commission  igsued  herein  under  date  of  the  day 

19  ,  and  the  deposition  of  M.  N.,  taken  thereun 
pnrpopo  of  obtnining  a  re-execution  thereof  [state  in  i 
m:]  by  the  propounding  to  said  M.  N.  of  cross-i 
No.  10,  which  was  not  fully  answered  by  him  [that 
of  siiph  re-execntion  be  directed  to  be  paid  by  the  pla 
any  ofher  desired  relief,  as,  stay  of  proceedings,  etc,' 


2*N,  Y.  Cod^  Civ,  Pro.,  $$  906,  907. 

2fi  This  motion  pr*'Bent8  the  question 
«f  the  flUflTiciency  and  responsiveness 
of  thp  answers  t  siinh  questions  cannot 
he  rfxiwd  upnTi  th*'  ferial,  or  by  nao- 
f\f>n  to  supprpffl**  unless  the  answers 
pi  von  fihow  in  tlu-ni  drives  wilfully  im- 
proper coniliK-t  rn(h*^p  than  uninten- 
tional omission  or  failure  to  answer 


responsively.  See  Rucl 
61  App.  Div.  377,  64  N. 
Aiichaelis  v,  Comp.  M< 
Div.  470,  64  N.  Y.  Sup] 
26  If  the  motion  is  bi 
the  attorney's  affidavit, 
In«r9,  the  materiality 
swered  interrogatory  s 
fully  shown. 


MXAN8  OV  BVIDfiUCB. VH    SKPOSITIOBV  ABROAD. 
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Notice  of  motion  to  luM^teM  dipotitioa.ST 

}f  courf  onJ  action.li 

fe  Ae  ccmH^  fty  fwtiee  (Form  815)  or  orier  ta  Aow 
Form  818),  founded  on  affidavit,  and  on  the  order  for  e 
non  and  the  commission  (or  on  the  order  to  take  deposir 
he  deposition,  and  certificates,  etc. —  or  such  of  them  as 
erial  —  for  an  order]  to  suppress  the  deposition^  of  M. 
en  under  a  commission  issued  herein  [on  the  day 

,19     ],  on  the  ground  that  [specifying  it;  see  Forms 
194  (helow)']y  and  for  such  other  and  further  relief  as 
just,  with  the  costs  of  this  motion. 


k>6.   1484-1494.— STATEMENTS  SUITABLE  TO  BB  INSERTED 
IN  FOREGOING  FORM. 

FORK  No.  1484. 
Pranuitiiro  coamiisiioa.'^ 

same  was  taken  before  the  cause  was  at  issue  as  to  the 


.  Code  Civ.  Pro.,  f  910.  This 
1  the  proper  remedy  in  case 
regularities  having  occurred 
uing,  execution,  or  return  of 
aission,  or  in  case  of  any 
jections  to  the  deposition, 
I  to  the  relevancy  of  the 
',  or  the  competency  or  credi- 
a  witness.  rianean  p. 
ster,  53  N.  Y.  Super.  Ct.  532, 
N.  Y.  666;  Union  Sq.  Bank 
nan,  9  App.  Div.  596,  41 
ipp.   602;   Reynolds  v.  Rey- 

Misc.  254,  45  N.  Y.  Supp. 
I  motion  should  be  promptly 

will  be  denied  for  laches. 
wig  V,  Am.  Malting  Co.,  74 
.  140,  77  N.  Y.  Supp.  633; 
r.  Richardson,  68  Hun,  202, 
8uT>n.  839;  Vilmar  r.  Schall, 

664;  Wnght  P,  Cabot,  89 
;  Nowtcm  r.  Porter,  69  N.  Y. 

sition  should  be  sup^pressed 
mproper   practice   has  been 


used  to  affect  the  testimony.  Creamer 
V,  Jackson,  4  Abb.  Pr.  413.  See  Com- 
mercial Bank  of  Pennsylvania  v. 
Union  Bank,  11  N.  Y.  203.  But  a 
deposition  cannot  be  suppressed  for 
an  error  affecting  only  a  part  of  it. 
Id.  Or,  for  an  omission  to  obtain 
a  full  answer  to  an  interrogatory.  See 
Michaelis  r.  Comp.  Met.,  61  App.  Div. 
470,  64  N.  Y.  Supp.  753.  For  other 
grounds  see  also  N.  Y.  Code  Civ.  Pro., 
§  910.  It  may  be  returned  for  re- 
execution.  Wells  17.  Hub  Publishing 
Co.,  12  Wkly.  Dig.  425;  Risley  r. 
Harlow,  48  Misc.  277,  96  N.  Y.  Supp. 
728. 

28  A  motion  to  suppress  parts  of 
depositions  must  specify  with  reason- 
able certainty  the  parts  objected  to. 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  75;  B.  P.,  Champney  v.  Blan- 
chard,  39  N.  Y.  111. 

S0See  Hall  Lumber  Co.  v,  Gustin, 
64  Mieli.  624. 


k|||| 
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1688  Abbott's  peactice  akd  foems, 

rORM  No.  1465. 
UmAUt homed  ejiamiQer. 

The  commission  wm  not  addressed  to  nor  retur 
person  named  in  the  order  under  which  it  was  isaiie< 
not  exeented  and  returned  by  the  person  to  wh 
addressed], 

FORU  No,  1486. 

Fumlsbiog  copies  of  iiit«rroifttodet  to  witse^ 

The  witness  M*  N,  was,  prior  to  said  examinatioi 

with  a  copy  of  the  direct  and  cross  interrogatories  to 

tered  to  hinu^^ 

FORM  No.  1487. 

Ez  pftfte  examine  tiOB, 

The  commissioner  irre^ilarly  and  wrongfully  alloi 
amination  of  the  witness  M,  N.  without  notice^  to 
and  in  his  absence]. 

FORM  Ho.  148S. 

WUaess's  coaduct;  aid  of  coimseL 

The  witness  M.  X,  was  allowed  to  have  counsel  ' 
examination,  and  read  his  answers  to  the  interrof^a 
or  by  the  aid  of  a  paper  prepared  by  his  counsel,  and  b 

the  suggestions  of  his  counsel,^ 

FORM  ^0,  148d. 
OmiHaion  to  aoawer. 

The  witness  Jf.  X.  deliljerately  refused  to  fiillj 
answer  all  the  interrogatories  [or,  cross-interroga 
questions]   propounded  to  him,  to  wit,  the  intc 

»J/n  re  Drpxel,  1  Montlily  h.  Biih  413;    Moore  c.   Hob«rta 

«r  Kfwtfii  r.  Porter,  6ft  N.  Y.  133.  Supp.  5.'^4.    rorapare  no 

31  Th(»    cmirt    mny   decline   to    €up-  1474,  and  North  Carol  in 

press  on  this  proimd,  if  ftfllisfled  that  Drew*  3  \Vo4Mi9*  691. 

no  iipffiir  aclviinL'i^'p  was  80U|3;ht  to  be  If  crjunsol  prepares  ai 

seen  red;   but    may   ord^r   eommisaion  tion  itiay  he  suppres^d 

returned  for  furthf'r  execution  flt  ex*  tion.     Truinan  r,  Scott, 

pense  of  party  guilty  of  the  irregular  Saitirnerii   r.   McKim.    I 

practice,     See  Grnhflm  r.  Carleton,  ^  (PuJ    405, 

N,  Y.  Supp.   302,  31   N.  Y.  St.  Rep.  Cbfiferenees  with  eoun 

127;    Ooodricli    t\  Goodrich,  44  Ala*  nmf nation  may  not  be  u 

€70.  press.    N.  J.  Kip.  Co. 

,iitRoe  Prf*tt  r.  Battle.  34  Yt.  301;  N.  J.   Law,  434;  or   pr 

Barnura  *\  Mofwinphlin,  42  Ml!,  23K  eneeg.      JTutter   r.   Rick 

Tills     obj(*ction     is     not     nvailable  (To*a),  P2, 

vhere  the  ^xji  mi  nation  was  solely  on  a*  Goldmark   r.  Met. 

written  interro^ratciries.  r4>.^  22  N.  Y.  Supp.   IS 

saOffftm^r   l\  Jackson.  4  Abb.  Pr.  SchalU  61  N.  Y.  564;  De 
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FORM  No.  1490. 
To  produce  document, 
^tness  M.  N.  failed  to  produce  all  the  documents  re-« 
if  him,  and  necessary  to  render  the  deposition  complete 
ipetent,  to  wit,  the  deed  by  A.  to  B.  mentioned  in  the 
interrogatory.^ 

FORK  No.  1491. 

To  annex  document. 

Bommissioner  failed  to  annex  to  the  deposition  all  the 
its  produced  and  examined  upon,  to  wit**  [etc.]. 

FORK  No.  1492. 
Interested  derk. 

^mmissioner  irregularly  and  wrongfully  allowed  an  in- 
person,  to-wit,  A.  B.,  plaintiff,  to  reduce  to  writing  in  the 
>n  the  answers  of  the  witness  M.  N.*^ 

FORK  No.  1493. 
Omisaion  of  testimony. 

tterial  portion  of  the  testimony  of  the  witness  M.  N., 
er  to  ihe  interrogatory,  was  omitted  from  the 

FORM  No.  1494. 
Imperfect  return. 

^rtificate  or  return  annexed  to  the  deposition  fails  to 
ether  [etc,  or  otherwise  specify  distinctly  any  defect  of 
execution  relied  on  in  any  of  the  papers^']. 


'  L.  Bui.  40:  Union  Bank  r. 
Abb.  Pr.  269,  5  Duer,  626. 
ieposition  will  not  be  sup- 
>r  a  mere  failure  to  fully 

interrogatory,  if  not  shown 
Qful.     Michaelis    r.    Comp. 
ica,   51    App.   Div.   470,   64 
)p.  763. 
treceding  note. 
Y  r.  Weber,  0  Abb.  N.  C.  62, 

Compare  21  How.  (U.  S.) 

Code  Civ.  Pro.,  f  901.  Corn- 
son  V,  Poston,  28  Fed.  Rep. 

aer  v.  Jackson,  4  Abb.  Pr. 

proper  to  allow  depositions 
in  formal  requisites  to  be 
I  from  the  files  and  amended 


by  the  respective  oflScers  taking  them. 
Wallace  i*.  Byers,  38  S.  W.  Rep.  228. 
In  Brown  v,  Clark,  41  N.  H.  242,  the 
proper  practice  was  held  to  be  the 
return  of  the  whole  deposition  to  the 
magistrate  for  a  new  certificate  or 
proper  amendment  to  be  by  him  an- 
nexed to  the  deposition  and  directed 
to  the  court  where  it  was  to  be  used. 
In  Risley  v.  Harlow,  48  Misc.  277,  96 
N.  Y.  Supp.  728,  the  court  directed  a 
return  in  order  that  the  commissioner 
might  sign  each  half  sheet  of  each 
deposition,  and  attach  his  certificate 
to  each  deposition. 

See,  also,  as  to  motions  on  such 
grounds.  Union  Bank  r.  Torrey,  2 
Abb.  Pr.  269,  5  Duer,  626;  Creamer 
r.  Jackson,  4  Abb.  Pr.  413;  Biirrill  i;. 
Watertown  B.  &  L.  Co.,  51  Barb.  105. 


1688 


Abbott's  pbactice  avu  vontflw 


pomt  Ho,  14 
Order  nxppF^Higg 

[IKtk  {eouri  order)  md  frcUals  m  in  Form  890,  p. 

Obdeeed,  that  the  deposition  of  M.  K,  taken  iu 

mission  issued  herein  on  th©  day  of  1 

the  same  is  hereby  suppreased,  and  that  the  same  i 
reoeived  as  evidence  in  tliia  action***   [with  ( 

of  this  motion  to  the  ]. 

Enter:   [mgnalurer  of  judge  by  {nitidis  of  name  a 


II,— OPEN  COMMISSION    (WITNESSES  NOT  NAM] 

FORM  Ko.  1496. 

AffidaTit  to  move  for  open  commission  or  aa  «4«  t»  take  i 
witoesses  produced  by  eithtr  part7.42 

[Title  of  court  and  aciion.} 
[Vemte.] 

A.  B..  being  duly  sworn,  saye: 

I.  That  he  is  [defendant]  in  the  above  entitled 
other wIhp  statr  rdnlhm  fo  (he  earned;  tliat  all  the  pa 
arf^  af  fiil]  age  and  competent,*^ 

TI.  That  an  ismie  of  fact  has  been  joined  herein 
v]ee,   oil    the  day  of  ,    19     ,   of  the    | 

answer  to  the  complaint  herein],  and  [the  place  of  i 
coiintv  of  ,  and]  the  cause  has  not  yet  been 

trial  for.  if  vofirrd.  stfiff>  irhpn  npxt  trial  term  is  held 
No.  816,  p.  1175  of  this  volumel. 


TTmd<\  PalniL^r  i\  fireiit  Wes^tprn  Ins 
CU,  47  N,  Y.  SiifM-r  Ct.  ^55. 

^3  Prior  to  the  iimoTnlmPTjt  nf  1807 
to  Cmk  Civ.  Pro..  §  895,  opi^n  com^ 
niHsmnfl  c-miM  not  i.sf^ue  (^xwpt  within 
tTio  !'niti*d  Stiitp;^  or  Pfin^idfl. 

^2X.  Y.  Codo  Hv,  Pro,.  |  «n4. 

Tlw  ordf-r  wjir  not  l>p  nmilv  if  ihp 
fldvfr^  Pfirty  i*i  :m  infant  nr  tho  r>onv 
ml^fe^^  fjf  a  ppr^^on  judicially  fjpolnrpd 
to     be     ineapablp     of    tiianKiriTic    hU 

*^fd.,  I  figs. 

Where  it  is  shoivn*  in  an  Hpplicn- 


fion  for  such  a  commi; 
contestant  of  a  will,  tha 
would  be  entitled  to  a  la 
ruse  of  intestacy,  their  ir 
adverse  to  that  of  the  p 
the  npplication,  and  the 
nt  Tilierty  to  direct  such 
HvtII  r.  Kendrick,  4  Dem. 

Tlip  applicant  cannot 
in   bis  own  behalf  on  ai 
ml'^^ion.    or    whollv   or 
orrrT  f|UP9tion8.    N.' Y.  Co 
S  SflS;  Ordway  v.  Radigi 
Div.  538. 


MXAK8  Ot  XVIDSlfrOE.-^  VI.     OPSK^  COiailBSION. 


I«8B 


That  the  issues  ot  fact  are  sabstantiaUy  as  foUb^a  [5ia^ 
PI,  for  ii»<afKe>  thu$} : 

.  Whether  the  above-named  was  ever  lawfullj 

to  one  M.  K.,  or  any  oAer  person,  prior  to  the 

,19    ,  in  the  State  of  ,   or  elsewhere,  as 

in  said  complaint  [and  so  em]. 

that  deponent  has  fully  and  fairly  stated  the  case  in  this 
if>  A.  T.,  her  counsel  herein,  who  resides  at  No.         , 
street,  in  the  city  of  ,  and  has  fully  and  fairly 

i  to  him  the  facts  which  she  expects  to  prove  to  suhstan- 
5  affirmative  [or,  negative]  of  each  of  the  foregong  issues, 
t  she  catinot  safely  proceed  to  the  trial  of  the  action 
first  obtaining  due  proof  thereof  by  the  examination  of 
who  are  or  have  been  residents  in  said  State  of  , 

s  advised  by  her  said  counsel  after  said  statement,  and 
elieves. 

hat  deponent  is  unable  to  state  the  names  of  witnesses 
m  she  expects  to  prove  the  same  [add  qualifications,  if 
(hus:'\  other  than  this:  that,  as  she  is  informed  and  be- 
he  alleged  marriage  of  said  ,  to  M.  N.,  was 

sed  by  a  clergyman  resident  in  ,  in  said  State, 

if  now  living,  she  desires  to  examine  as  to  the  fact  of 
rriage,  and  if  he  be  dead,  or  cannot  be  found,  she  desires 
f  records  of  his  church  be  proved  by  the  clerk,  or  other 
thereof,    whose   name    and    description    is    unknown    to 

rhat  deponent  expects  to  ascertain  whether  said  M.  N. 
living,  or  when  he  died,  by  inquiries  to  be  made  of  any 
•elatives  or  acquaintances  of  said  M.  N.,  now  living  at 
,  in  said  State.  [Here  date  extent  and  sources  of 
information,  showing  inability  to  name  particular  wit- 


Atter  of  Anderson,  S4  App. 
S2  N.  Y.  Supp.  683,  the 
|uired  the  witnesses  to  be 
the  order,  although  the  ap- 
lleged  that  there  were  wit- 
her than  the  ones  named 
nes  he  had  not  been  able  to 

pen  commission,  being  trou- 
nd  expensive,  should  not  be 
ileaa  it  satisfactorily  appears 
rdinary  commission  will  not 
h  the  purpose  sought.    Ord- 


way  r.  Radigan,  114  App.  Div.  638; 
Matter  of  Anderson,  pos^  ^  Stewart  v. 
Russell,  66  App.  Div.  542,  73  N.  Y. 
Supp.  249;  Lentilhon  v.  Bacon,  20 
N.  Y.  Supp.  488;  Dickinson  v.  Bush, 
17  Wkly.  Diff.  17;  Heny  v.  Mead,  4 
Monthly  L.  Bui.  10. 

For  allegation  as  to  reluctant  wit- 
ness, which  stren^hens  the  affidavit, 
see  Matter  of  Anderson,  84  App.  Div. 
268,  82  N.  Y.  Supp.  683,  where  on  an 
issue  of  undue  influence  in  procuring 
execution  of  a  will,  contestant  was 
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VII.  That  deponent  has  made  the  iitmoat  efforts  1 
person  residing  in  this  State  who  has  sufficient  know 
facts  she  expects  to  prove  by  witnesses  in  the  State  oi 
as  aforesaid,  but  has  not  succeeded,  and  there  is  no 
residing  in  this  State,  to  deponent's  knowledge,  by 
facts,  or  any  part  of  them,  can  be  proved, 

[VIII,  IX,  and  X,  if  required,  as  in  Form  No.  14 

[juraU  [Si 

FORK  No.  1497. 

If otice  of  motion  ^  or  order  to  show  cause  for  open  commiMU 

take  deposition. 

[As  in  Form  No.  815,  p.  1171  of  this  volume  (or 
show  cause,  as  in  Form  No,  818,  p.  1173,  substituting  ] 
matter  between  the  t  o.nd  t  the  following:']  that  an  O] 
sion  issue  in  this  action,  directed  to  C.  C,  Esq.,  of 
sellor-at-law,   or  one  or  more  other  competent  perE 
named,  and  authorizing  them,  or  any  one  of  them,  to  ( 
witnesses  who  may  be  produced  by  either  party  on 
day  specified  therein,  upon  oral  questions  to  be  put 
ness  when  he  is  produced,  as  to  the  issues  in  said  ac 
take  and  certify  the  deposition  of  each  witness  so  exi 
return  the  same  and  the  commission,  pursuant  to  stal 
direction  of  the  court   [and  further  directing  that 
this  action  be  stayed  until  the  return  of  such  commis 

[Or  if  order  to  take  depositions  is  sought,  say,  im 
above:  directing  that  the  depositions  of  any  witness( 
be  produced  by  either  party  on  or  before  the  day 

19  ,  be  taken  as  to  the  issues  herein  upon  oral  que 
put  to  the  witness  when  he  is  produced  before  a  pers< 
agreed  upon  by  the  parties  hereto,  or  a  chancellor,  oi 
a  court  of  record,  or  the  mayor  or  other  chief  magis 
city,  or  a  justice  of  the  peace  of  the  State  or  Terri 
the  witness  is.] 


allowed  an  open  commission  to  exam- 
ine persons  in  the  employ  of  or  ac- 
quaintances of  the  one  charged  with 
exerting  such  undue  influence;  also, 
Frounfelker  v.  Del.,  L.  &  W.  R.  R. 
Co.,  81  App.  Div.  67,  80  N.  Y.  Supp. 
701,  where  witness  was  shown  to  be 
in  adversary's  employ,  though  not 
hostile;  and  Jones  r.  Hoyt,  10  Abb. 
NT.  C.  324,  holding  that  in  an  action 
for  breach  of  warranty  and  false 
representations,  the  fact  that  the 
witnesses  sought  to  be  examined  by 
plaintiff  had  sustained  long-continued 


business  relations  wil 
supplemented  by  mor< 
friendship,  and  were  un 
tify,  is  sufficient  to  autl 
commission. 

46  This  motion  must 
after  joinder  of  an  issue 
Code  Civ.  Pro.,  §  894. 

Move  the  court  or  a 
or  in  the  Supreme  Cou 
to   the   county   judge   i 
where  the  action  is  tria 

See  next  note. 
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FORM  No.  1498. 
Order  for  open  commiaeioiL^? 

>/]  Court  lor  if  a  court*^  orderly  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174.] 
f  action.li 
lading  and  filing  the  affidavit  of  Y.  Z.  [defendant  above 

verified  the  day  of  ,  19     ,  making  satis- 

proof  that  one  or  more  witnesses  not  within  this  State  are 

and  necessary  in  the  [defense]  of  this  action;  and  on 
dings  [name  any  other  papers  necessary']  herein,  [and 
r  of  due  notice  of  the  motion],  and  after  hearing  A.  T., 
jel  for  the  defendant,  and  T.  Z.  [or,  no  one  appearing] 
lition ;  now,  on  motion  of  A.  T.,  for  the  [defendant]  :  * 

RKDy  that  an  open  commission  issue  out  of  this  court  in 
ion  directed  to  [naming  one  or  more  persons]  y  authoriz- 
.  [or,  them,  or  any  one  of  them]  to  examine  on  oath  * 
J  witnesses  who  are  known;  and]  any  witness  who  may 
need  before  him  [or,  them],  by  either  party,  on  or  before 

day  of  ,  19     ,  at  a  time  and  place  within  the 

)f  ],  to  be  specified  by  due  written  notice  to  the 

airty,  upon  oral  questions  to  be  put  to  the  witness  when 
"oduced,  under  the  issues  in  this  action  [or  may  specify, 
ed,  the  subject  of  examination,  and  may  restrict  if],  and 
and  certify  the  deposition  of  each  witness  on  or  before 

day  of  ,  19     ,  and  return  the  same  by  mail 

}f  direct  return  by  agent]  with  the  commission  pursuant 

[Here  add  any  other  special  directions  as  thus:  and  it  is 

that  said  commissioner,  or  commissioners,  insert  in  the 
on  all  of  the  questions  and  answers,  word  for  word.]  f 

other  directions  see  Form  No.  1439  to  1446.]*® 
[Authentication  as  in  Form  No.  818,  p.  1173.] 
ice  of  taking  deposition  must  be  served  as  in  Form  1501.] 
nilation  and  order  thereon,  in  lieu  of  affidavit  and  notice 
m,  as  in  Forms  Nos.  1449,  1450.] 


red  after  issue  of  fact  joined 
bion  in  the  Supreme  Court, 

York  City  Court,  and  in 
rarts.  N.  Y.  Code  Civ.  Pro., 
ind  in  proceeding  in  the  sur- 
courts.     %  2538.     As  to  pro- 

under     State     writs,     see 
nd  in  particular,  mandamus. 
And  prohibition,  %  2094. 
3t   to   take   testimony   of   a 

his  own  behalf,  unless  by 

Id.,  I  895. 


48  May  be  made  by  the  court  or  a 
judge  thereof,  or  if  the  action  is  in 
the  Supreme  Court,  by  a  county  judge 
of  the  county  where  the  action  is  tri- 
able.    Id.,  %  894. 

40  Actual  expenses  of  adversary's 
attorney,  as  well  as  a  per  diem  allow- 
ance, held  a  proper  condition  upon 
grantini?  an  open  commission.  Gow- 
ans  V,  Jobbins,  91  N.  Y.  Supp.  842. 
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roRM  m^  u 

open  con 
[Adapt  from  Form  1469.] 


HL— ORDER  TO  TAKE  DEP08niON& 

[Amdfti^it  &B  b  FovM  1497.] 

FOHM  ITo.  1600. 

Order  to  take  depoiition  of  witness  to  be  produced  without  th 

a.  person  Agreed  otip  or  a  jndfe,  etcM 

[As  in  Form  No.  1498  to  the  *^  continuing .'l 

Ordsbed,  that  tlie  depositions  of  IL  N.  and  O.  P.  i 

in  the  [State]  of  ,  on  behalf  of  the 

the  depositions  of  such  witnesses  as  the  may 

the  purpose  may  be  taken  in  the — State  —  of 
behalf  in  this  action  —  or,  that  the  depositions  of  sn 
as  either  party  may  produce  for  the  purpose  may  be 
bolialf  in  this  action  in  the  State  of  —  etc.'\j   [maj 
agreed,   the   name   of  the  officer  or  other  person  i 
Hon.  J.  K,,  of  the  city  of  ]  [or  fix  it  by  not 

Form},    b<>tween    the  day    of  and   the 

5  ID     ,  under  section   899  of  the  Code  oi 
eediira     Such  depositions  must  be  returned   [here 
iicular  mode}. 

[Enter,  and  tale  cerfified  copy  and  annex  copy  of 
Civ.  Pro.,  §§  000-902.] 

FORBf  No,  1501. 
Notice  of  takiQg  depo8ition.si 

[Title  of  court  and  cause.} 
Please  take  notice,  that  the  fleposition  of  M.  N.,"* 
,  street,  in  the  city  of  , 


of 


in   the   State   of 


[if  several,  givt 


rf'sndence  of  each},  will  }te  taken  in  this  cause  on  b 
above-named  [pIuintilT],  Iw^fore  [naming  the  person 
or  if  no  person  ha^^^  h^'f'n  oqrefff  on,  or  the  depositioi 
in  pursuance  of  an  ordrr  for  the  tahing  of  depositioi 
name  one  of  the  offtrers  emimeratcd  in  N.  Y,  Codi 


^^  N.  Y.  PfMif  Civ.  Prn.,  It  mH. 
Vnr  affidavit  a  fid  unlice  nf  innlion, 
iTip  fifpc^irip-  Forms  ninv  W  fldnpted. 
f>i  N.  Y.  Cbd&  Civ.  Pro.,  f  809. 
B2  Where  the  deposiition  of  one  per- 


noil  18  taken  under  a  n 
inf?  only  another,  it  wi 
Patterson  p.  Wabash,  ei 
Mich.  91;  19  N.  W.  Re 
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of  ,  at  his  office^  at  No.     ,  street,  in 

of  y  and  St^te  of  ,  on  the  day  of 

,19     ,  at  o^clock,        ,  M.,  and  pursuant  to  such 

ments**  as  may  be  by  him  appointed. 
;.]  {Signature  and  office  address  of^'], 

s]  To  ,  Attorney  for 

Attorney*®  for 

er  N.  T.  Code  Civ.  Pro.,  §§  896,  899,  serve  five  judicial 
■ore  the  day  set,  and  one  judicial  day  in  €bddition  for  each 
les,  hy  the  usual  route  of  travel,  between  the  residence  of 
mey  for  the  adverse  pt^rty  and  the  place  where  the  depo- 
to  be  fafccn."] 
Deposition,  etc.,  adapt  from  Forms  1747  to  1481.] 


lere  verbal  inaccuracy  in 
ig  the  name  of  the  place  of 
B  deposition  will  not  vitiate 
e,  as  by  saying  CannelUburg 
I  Mc  Connellshurg,  Gibson 
,  20  Pa.  St.  90. 
rty  duly  notified  of  the  tak- 
deposition,  who  does  not 
innot  object  at  the  trial  to 
sion  on  the  ground  that  the 
ereof  was  adjourned  for  the 
Luse  without  notice  to  him 
place  named  in  the  notice  to 
Bs's  house.  Lowd  v.  Bowers 
886),  3  Atlan.  Rep.  431. 


ssAs  to  necessity  of  signature,  see 
Vol.  I,  p.  194,  paragraph  4,  and  notes. 

MAs  to  necessity  of  direction,  see 
Ih, 

57  Code  Civ.  Pro.,  $  899. 

As  to  manner  of  service,  see  Vol.  I, 
p.  379,  etc. 

The  notice  need  not  be  served  by 
the  party  at  whose  instance  the 
deposition  is  taken,  or  hia  attorney. 
Colton  V,  Rupert  (Mich.,  1886),  27 
N.  W.  Rep.  520,  holding  that  proof  of 
service  need  not  show  that  the  server 
was  authorized. 


(f 
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ARTICLE  YU. 

EXAMINATTO!?    WITniK    THE    StaTE,    BY    Coi 
I  For  examioation  by  eonaeut  out  of  the  State,  ^eo  pp.  1 

FORMS. 

1502.  Stipulation  to  take  testimony  Ia04.  CertlfiGat«  to  d 
(within  the  Stut^O^  1505.  Stipulmtioa  to 

1S03>  Deposition    ttikcn     within    t be  of  a  witnesti 

State  by  consent.  ( short  Form 

FORM  No.  1£I02. 

Stipulation  to  take  teatimony  (within  the  State 

[Ttih  of  court  and  actioih] 

It  is  hereby  stipulated  bj  the  parties  hereto  that 

of  M,  N,,  to  be  used  herein  on  behalf  of  the  [plai 
A.  B.,  the  plaintiff  herein,  to  I>e  used  on  his  own 
I>e  taken,  *  pursuant  to  §  S79  of  the  New  York  i 
Prnce<Iure,  before  lion.  J,  K.,  one  of  the  justices 
at  ehambers,  at  the  eity  hall  [or,  the  county  cour 
before  R*  F.»  Esq.,  [notary  public]  of  ,  ^ 

appointerl  referee  for  the  purpose,*^  at  bis  office,  No. 
Ptret^t],  ill  the  city  of  ,  on  the         day  of 

at         o'eVlock  in  the  noon  on  said  day,  upon 

interrogatories  [on  that  p!aintjff-9  attorney  shall 
said  M.  N*,  orally,  and  the  attomeys  for  the  de 
cross-examine  him*  orally*  and  that  such  examinati 
examination  be  reduced  to  writing  and  be  signed  b; 
and  sworn  to  before  Baid  R.  F,].t  and  that  such  d( 
be  read  in  evidence  on  the  trial  of  this  action,  with 
as  jf  the  evidence  was  irivon  before  the  eonrt,  and  s 
objections  [if  quedfons  are  to  be  oraL  may  add:  ex 
form  of  qnesitions,  objections  to  which  are  to  be  tat 
at  the  time  of  the  examination]. 

\l}fdBS\  [Signature  and  office  addrem 

Attorney  fc 

[Signainre  and  office  address 
Attorney  for 

ISuhptJPna  the  nntn^ss  or  party  as  in  other  oJ^es 

to  secure  attendance* 

i*8anetione*i  by  common  practieej  w>  Such  referee  ha«  : 

and  by  N*   Y.  Cixle  Civ.  Pro.,  ft  S79.  ad!niiii<ttpr  an  oath. 

ex(?rpt  wli(*re  the  witness   is  in  jail  Pro.,  I  879.     But  a  ; 

under  spnt^ncc  for  folony.  ustially  S'Okcted. 

For   taking  deposition   by   consent 
without  the  State,  »ee  Form  1440. 
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FORM  No.  1503. 
Deposition  taken  within  the  State  by  consent.^ 

)f  court  and  action.] 

aition.of  M.  N.,  a  witness  for  the  plaintiff  \_or,  defendant] 
action,  taken  before  \_state  whom,  at  \_etc.,^  by  consent 
:he  annexed  stipulation  [if  written  interrogatories  were 
yn,  «ay;],  under  the  annexed  interrogatories  \_or  if  exam- 
is  oral,  take  down  questions  and  answers;  or  the  answers 
liive  form"].     The  said  M.  N.,  being  duly  sworn,  makes 

HE    FIEST    INTERBOGATOEY   [^and  SO  On]. 

HE    FIRST    CROSS-INTERROGATORY    [^and  SO  On'\. 

\_Witness's  signature.'] 
ribed  and  sworn  to 
ore  me,  the 


day 


19 


} 


[Signature  and  title  of  judge,  or  referee.] 
,   together  with  the  certificate  and  stipulation,^^  within 

s  after  taking.] 

FORM  No.  1504. 

Certificate  to  deposition. 
.  be  readily  adapted  from  Form  1475,  supra.] 

FORM  No.  1505. 
on  to  take  deposition  of  a  witness  within  the  State  (short  Form  in 
absence  of  contest  82). 

in  Form  1602,  to  the  *,   continuing:]   before  a  notary 
[or,  commissioner  of  deeds  —  or,  justice  of  the  peace]  on 


day  of 


19     ,   [or,  on 


days'  notice,]   at 


g  phice,  as  thus:  chambers  of  the  Supreme  Court, —  and 
ing  as  in  Form  1502,  from  the  f  to  the  end]. 

ther  that  if  plaintiflf  died  from  the 
injury,  the  deposition  would  be  ad- 
missible in  any  subsequent  action  by 
the  personal  representative. 

61 N.  Y.  Code  Civ.  Pro.,  S  880. 

02  This  is  common  practice,  though 
not  expressly  sanctioned  by  statute. 
Stipulation  in  this  Form  was  held 
enforcible  in  Lundeman  v.  Third  Ave. 
R.  Co.,  72  App.  Div.  26,  76  N.  Y. 
Supp.  128. 

As  to  relief  from  the  stipulation 
in  case  of  the  refusal  of  a  witness  to 
appear,  see  Warner  v.  Mosses  (Ct.  of 
App.,  Chan.  Div.),  29  Wkly.  Rep.  201. 


deposition  of  a  party  taken 
nt  is  admissible  in  evidence 
Landing  the  death  of  the  ad- 
rty  after  it  was  taken,  and 
nuance  of  the  action  by  his 

representatives,  and  even 
',  relates  to  personal  transac- 
i  with  the  deceased.     Mac- 

Woodbury,  30  Hun,  35;  and 
in  18  Abb.  N.  C.  407. 
leman  v.  Third  Ave.  R.  Co., 
Div.  26,  76  N.  Y.  Supp.  128, 
ation  was  held  enforcible 
ovided  for  the  taking  of  the 
s  deposition  in  an  action  for 

injuries,  and  provided  fur- 
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ABTICLE  YIIL 

ExaMINATIOF    of   WrTHESSES    COHDITIOWAI.LT    {jM  : 

FORMS, 


150f.  JklEdavit  to  obtain  order  to  b% 
Amine  a  witueM  condltionAlIf 
(tf^  ken*  etM), 


I50T.  Or^er  tberooo. 
i^OS.  DepcMitfon   UIcpi 


FORM  Ifo.  1506. 
Affidavit  to  obtain  order  to  eacamine  a  witness  ^  conditionally  (d 

[As  in  Form  1398,  $ubBUiuiing  for  paragraph  VI  Ihi 

XL  That  M-  N-,  a  proposed  witness  herein,  re 
city  of  ,  at  No,  street  [where  he  i 

and  that  lie  is  now  eojourniui;  at  —  r/r, 

vpfjidarltf  iransads  business  al   No.  street, 

of  ^  —  and^  if  a  remdcnt  of  (he  State  hui 

county  where  the  ejcaminalion  is  sought,  add:  wher 
offit'o  for  the  regular  trunsflction  of  business  in  perscm 
\m  deponent  is  informed  and  b^Iicves*^  hy  a  stafem 
M,  N,]  *  said  M,  Is^  [here  state  ground  of  applical> 
case  of  intended  drparture.  ihus:^  is  a  riTil  engini 
tractor^  and  is  about  to  leave  the  eity  of  Kpw  Tork 
important  matter  in  [Manchester,  England],  and  w 
for  more  than  a  year,  and  will  not  be  ablo  to  attend 
this  action, 


fin  N,  y.  Code  Hy.  Pro.,  |  872. 

Ti  hni  been  Iield  wt  Sp«;ia!  Term 

thtit  proof  that  the  party  has  but  one 
witne.^^  to  an  es^^ential  fact,  will  war- 
nint  tUc  in'^ntinff  of  tW  or  dor,  aJ- 
tho\i^h  nciUtPt  Hieknoas,  infirmity,  nor 
intended  abftenee  be  shown,  Mnrtin  r. 
Hic'k^  1  Abb.  N,  C.  341;  QildweU  u, 
J^rrtlme,  N.  y.  Tjiw  Jour.,  March  8, 
1!>04,  p.  1045. 

A.?i  to  taking  thus  tbe  t^ftitnonj  of 
a  pfirty  in  hia  own  bebalf,  see  Brip^s 
r.  Tiiylor,  4  Cir.  Pro.  Rep.  328,  the 
i^tAtule  rtppHes  in  aurroartites*  courts 
(N.  Y,  Code  Civ.  Pro.,  I  2r)38 ),  except 
in  the  casie  of  sick  or  infirm  witneaaes 
whose  testimony  the  iiurroifnte  i«  re- 
quired lo  tflke  by  attending  i»i  j^crion, 
c«r  by  order  for  examination  before  the 
s;urroE^lt^?  of  hia  county,     |  2530,  ete. 

*4  liny  bft  taken  before  isfine  joined. 
.Tiieobfi  t'.  Mex.  Rupar  Kef.  Co.,  45 
Mu^.  50,  90  N.  y.  Supp.  S24. 


Tf  nr«ler(*d  i\\  the  triJ 
mc^ntM  of  the  Code  mu 
with.  Meres  i'.  Enftm 
Div.  381,  92  N,  y.  F 

05  See  N,  Y.  Code  i 
aubd.  4, 

««  /rf.,  I  87S,  aiibd,  5 

*T  The  alf^^tion  u 
depiirtnre  may  be  on  in 
belief,  if  it  nppenr  froi 
that  »«ch  belief  arises  1 
tiona  made  by  the  dep 
wtHtenicnta  tnade  to  hi 
verge  party.  Burr  r,  i 
N.  C.  447, 

flSIt  is  necessAry  t< 
sickness,  or  intende<1  a 
neas,  or  some  kindred 
upon  hifl  probable  uttei 
Ma  eh,  Co.  (-.  Roblniion 
S5  H.  Y,  Supp.  374. 


OF  EVIDENCE. VHI.    DEFOSITIOIT  DE  BENE  ESSE.       ICOT 

departure  of  nonrresident,  thiis:^  That  said  M.  N.  resides 

f  in  the  State  of  ,  and  is  now  at  , 

^unty  of  f  in  this  State,  on  a  visit,  and  intends, 

days  from  the  day  of  ,  19     ,  to  leave 

,  where  he  now  is,  for  the  purpose  of  returning  to 

«aid  residence;  and  unless  he  is  examined  conditionally 

is  departure,  deponent  will  lose  the  benefit  of  his  testi- 

ieparture  of  transient  person,  thiLs:'\  That  said  M.  N. 

iner,  employed  upon  the  ship  ,  now  at  the  port 

,  and  he  is  about  to  leave  said  to  go  on  board 

>,  which  is  within  a  week  or  two  to  sail  for  some  foreign 

known  to  deponent,  upon  which  voyage  said  M.  N.  is 
her ;  and  unless  he  is  examined  conditionally  before  then, 
;  will  lose  the  benefit  of  his  testimony. 
'etum  of  foreign  tuitness,  thiLs:']  That  said  M.  N.  resides 
,  and  has  been  attending  in  this  city  during  the  past 
testify  as  a  witness  in  this  cause  on  behalf  of  the  [appli- 
ut  that  said  cause  did  not  come  to  trial,  and  said  M.  IT. 
leaving  this  place,  upon  his  return,  on  or  before 
t;  and  that  unless  he  is  examined  conditionally  before 
[)onent  will  lose  the  benefit  of  his  testimony. 
illness,  thus:']  That  said  M.  N.  lies  now,*  at  , 

isly  ill  of  ,  as  deponent  is  informed  and  believes, 

Ls  not  expected  to  recover  [or,  cannot  be  expected  to  be 
attend  the  trial  of  this  cause  on  account  thereof]  ^^  as 
by  the  annexed  aflSidavit  of  P.  Q.,  his  physician.''* 
M  age,  thus:']  That  said  M.  N.  is  of  the  age  of 
ad  upwards,  and  is  feeble  and  infirm,  and  has  not  been 
months  last  past,  to  leave  his  house  by  reason 

and  he  is  not  now  able,  nor  is  there  reason  to  suppose 
irill  be  able,  to  attend  the  trial  of  this  cause, 
deponent  intends  to  use  the  testimony  of  said  M.  N.  as 
lis  proof  at  the  trial  of  this  action. 

ny  of  the  foregoing  allegations  is  on  information  amd 
tate  sources  and  grounds,  and  excuse  non-production  of 
evidenced] 


not  sufficient  to  show  illness 
}  of  a  time  several  months 
Johnson  v.  New  Home  Sew- 
Co.,  62  App.  Div.  157,  70 
»p.  875. 

>ti8  disorder  held  not  to  j\is- 
nination.  Montgomery  v. 
cker,  43  N.  Y.  Supp.  787. 

107 


71 A  physician's  affidavit  is  essen- 
tial to  establish  a  person's  state  of 
health.  Crawford  r.  New  York  City 
Ry.  Co.,  108  App.  Div.  190,  95  N.  Y. 
Supp.  769. 

T2  Vincent  v,  Kilmer,  107  App.  Div. 
499,  95  N.  Y.  Supp.  343. 
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Abbott's  fracticb  and  forms. 


VIL  That  the  testimony  of  said  M.  N.  is  materi 
sary  to  deponent  in  the  [prosecution]  of  this  action,  i 
of    stale  whatJi ;  that  said  M.  N.  will  be  able  to  testi 
issue  because    [state  facts  showing  his  knowledge 
ponent  has  been  informed  by  said  M.  N.,  and  veri 

[Condude  as  in  Form  No.  1014,  p.  1358,  beginni 
graph  VIIL] 

FORM  No.  1507. 
Older  for  oxaminatioii  of  a  witaoM  conditionally  (do  b 

[Title  of  court  and  cause.} 

On  the  pleadings  in  this  action,  and  on  the  annexe 
A.  T.,  verified  on  the  day  of  ,  19     , 

other  papers  relied  on']^  and  on  motion  of  A.  T.,  attoi 

Obdebed,  that  M.  N.  appear  before  the  justice 
holding  Special  Term   [Part  II]   at  the  county  co 
the  city  of  ,  on  the  day  of  ,  1 

o'clock  in  the  noon  of  that  day,  to  be  examined 

on  behalf  of  the  [plaintiff]  in  this  action. 

[Or,  Obdebed,  that  the  deposition  of  M.  N.,  on 
plaintiff  herein,  be  taken  before  R.  F.,  Esq.,  who 
pointed  referee  for  such  purpose,  at  the  residence  oi 
No.  8tr3et,  in  the  city  of  ,  on  th( 

,19     ,  at  o'clock  on  said  day,  and  c 

days  as  said  referee  may  name.] 

Service  of  a  copy  of  this  order  and  of  the  annexe 
the  attorney  for  the  defendant,   and  also  on  the 
\{.  N.,  within   [the  county^*  of  ,  in]  this 

before  the  day  of  ,  19     ,  shall  be  si 

[Datcl  [Signature  of  judge  with  initial 

[Pay  usual  witness  fees,  and,  in  case  of  non-resid 
serve  subp(Bna.y^ 

[May  compel  attendance  of  witness  by  proceedi 
tempt;  see  pp.  1629-1636.] 


72a  Johnson  t'.  New  Home  Sewing 
Mach.  Co.,  62  App.  Div.  157,  70  N.  Y. 
Supp.  87G. 

73  N.  Y.  Code  Civ.  Pro.,  §  873.  Pro- 
cure ew  parte. 

74  N.  Y.  Code  Civ.  Pro.,  S  880,  for 
case  of  a  non-resident. 


75  Cowen  t;.  Ferguso] 
241. 

7«The  witnesses'  rei 
to  serve  subpcena  in  ac 
is  by  motion  to  vac 
Cowen  r.  Ferguson,  18 
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FORM  No.  1508. 
Depontion  taken  conditionally  (de  bene  ease).n 

/  court  and  cause.'] 

Before  Hon.  J.  K.,  Judge 

lor.  Before  R  F.,  Esq.,  Referee], 
iition  of  M.  N.,  taken  at  the  instance  of  the  [defendant] 
uned  under  the  annexed  order,  this  day  of  ^ 

mrsuant  to  section  873  of  the  N.  Y.  Code  of  Civil  Pro- 


arances : 

T.,  Esq.,  for  plaintiff; 
Z.,  Esq.,  for  defendant. 

\8L\d  M.  N.  being  first  duly  sworn  \_or,  affirmed],  and  being 
h1  by  T.  Z.,  Esq.,  counsel  for  defendant,  deposes  and 

is  direct  examination. 

*,rt  substance,  or  qu£stion  and  answerj^] 

is  cross-examination. 

\rt  substance,  or  question  and  answer.] 

note  of  adjournment,  objections,  etc.,  see  Form  1421,  etc., 

9-1651.]  [Signature  of  witness.] 

bribed  and  sworn  to  before 

I         day  of        ,  19     . 

ignature  and  title  of  judge  or  referee.] 
order  and  affidavit  on  which  it  was  granted,  and  proof  of 
(or   the   stipulation),   with   deposition,''^   duly   certified, 

>i£?)  with  ten  days  after  deposition  completed.^] 

eby  certify^*  that  pursuant  to  an  order  granted  by  me  [or, 
stice  J.  K.]  on  the  day  of  ,19       [and  a 

;  subsequently  issued  by  me  thereon  —  or,  pursuant  to  a 


r.  Code  CiT.  Pro.,  |  882. 
I  not  essential  thi.t  the  qnes- 
»u1d  be  taken  down  (see  Gib- 
sarsall,  1  E.  D.  Smith,  90)  ; 
the  judpre  take  down  the  ex- 
n  himself.  He  may  admin- 
!  oath,  and  then,  after  the 
las  been  examined  in  his  pres- 
1  the  examination  has  been 
down  by  counsel,  the  judc^e 
over  to  the  witness  before  it 

and  certified.  McDonald  r. 
,  18  How.  Pr.  249.  9  Abb.  Pr. 
N.  Y.  Code  Civ.  Pro.,  §  880. 

jurat  where  interpreter  is 
i,  see  Form  1388. 


80  N.  Y.  Code  Civ.  Pro.,  %  880.  Thu 
court  has  power  to  permit  filing  nuno 
pro  tunc  upon  cause  shown.  Farth 
r.  Ulster,  etc.,  R.  Co.,  70  App.  Div. 
303,  75  N.  Y.  Supp.  420,  10  Anno. 
Cas.  449. 

81  No  special  form  of  certificate  is 
required  by  the  New  York  statute. 
Code  Civ.  Pro.,  %  880.  It  may  be  pre- 
sumed that  the  acts  were  done  before 
the  certificate  was  given.  Sheldon  r. 
Wood,  2  Bosw.  267:  nff'd  on  other 
points  in  Byxbie  v.  Wood,  24  N.  Y. 
607. 


» 
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stipuktion  entered  intja  bj  the  parties  to  this  ca 
day  of  ,  1&     ],  IL  N,,  whose  depos 

oontained  [or,  hereto  annexed],  attended  before  mt 
named  in  laid  order  J  with  tlie  counsel  for  the  resj 
on  the  day  of  >  19     ,  at  ;  a 

hearing  counsel]  I  proceeded  to  take  the  depoeitii 
M.  N*,  who  being  first  by  me  duly  sworn  [or,  affirr 
the  truth,  the  whole  truth,  and  nothing  but  the  t 
matters  respecting  which  he  was  to  be  examined, 
by  the  respoetive  parties,  and  testified  as  ?et  forth 
for.  annexed]  depoj^iition,  whioh  he  subscribed  in 
aftxir  the  same  had  been  earefnlly  read  over  to  hii 
IDaie.]  ISignature  and  title  of  judge  — 
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ARTICLE  IX. 

^ICPBLURO  AtTSNDANCB  OF  WlTOTESS  AT  TbIAI. 

FORMS. 


pOBIUi. 

1516. 

Affidavit  to  obtain  haheas  oor- 

ipoena  to  a  party. 

pus  ad  testificandum. 

»poena  ticket. 

1616. 

Habeas  corpus  ad  testificandum. 

»poeiia  duces  tecum, 

davit  to  procure  order  for 

1517. 

Affidavit  of  witness  to  prevent 

arrest   or    obtain    discharge. 

the  produetion  of  books  of 

when  arrested  in  a  civil  action 

looount  at  the  trial. 

or  proceeding  in  violation  of 

ler  thereon. 

privilege. 

1518. 

Order  thereon. 

FORM  No.  1609. 

Sabp<)ena.82 

ople  of  the  State  of  New  York  to  [naming  ivitnessesly 
ing: 

COMMAND  YOU,  t  that,  all  business  and  excuses  being  laid 
ou  and  each  of  you  appear  and  attend  before  §  one  of  the 
of  our  supreme  court,  at  a  Trial  Term  [or,  at  a  Special 
-  in  some  counties  must  designate  the  part  where  tuitness  is 
d,  as:  Trial  Term,  Part  III]  to  be  held  in  and  :Cor  the 
of  [New  York],  at  the  County  Court  House®^  in  the 
;h  of  Manhattan,]  [or,  before  one  of  the  justices  of  the 
)urt  of  the  City  of  New  York,  at  a  Trial  Term  [Part  I] 
3ld  at  the  Court  House  thereof,  No.  32  Chambers  street, 
1  of  Manhattan,  in  said  city  —  or,  before  the  county  court 
!Ounty  of  ,  appointed  to  be  held  at  —  etc. —  or,  be- 

F.,  Esq.,  the  referee  appointed  by  the  court,  at  his 

fo.  street,  in  the  city  of  ]>  oii  the  day  of 

,19  ,  at  o'clock  in  the  noon,  to  testify  and 
idence  in  a  certain  action  now  pending  in  the  said  court, 
d  there  to  be  tried,  *  between  A.  B.,  plaintiff,  and  Y.  Z., 
nt,  on  the  part  of  the  plaintiff  [or,  defendant]  ;  *  and 
lilure  to  attend,  you  will  be  deemed  guilty  of  a  contempt 
,  and  liable  to  pay  all  loss  and  damages  sustained  thereby 


ibpcena  froiii  the  New  York 
Court,  a  county  court  (Id., 
)r  a  surrojifate's  court  {Id., 
Bubd.  3,  $  2516),  may  be 
19  prescribed  in  Id.,  §  852) 
[)unty  of  the  State.  A  sub- 
tm  the  City  Court  of  New 
y  be   served   in  New   York, 


Richmond,  Kings,  Queens  and  West- 
chester {Id.,  8  338). 

S3  A  subpcsjia  ticket  was  held  good, 
though  it  did  not  specify  the  place 
where  the  court  was  to  be  held,  as 
such  places  of  meeting  were  regulated 
l)V  public  act.  People  v.  Van  Wyck, 
2  Cai.  334. 
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to  the  party   aggrieved   and   forfeit  fiftj**   dollai: 
thereto:  f 

[5fa/.'^]     Witness:  [etc,  tiHk  signaiures,^  m 
p.  1528]. 

FORM  m.  I5ia 

Subpttiia  to  «  party. 

\As  in  prereding  Form,  srihstituiing  for  the  t 
*  *]   between  yaurself  [and  ]   aa  plaintil 

y,  Z.^  defendant,  on  the  part  of  the 

Tonm  No.  1511, 

Subptena  ticket. 

By  virtues  of  a  writ  of  snhpcrna  to  jon  directed, 
fihown  to  you,  yon  are  commanded  [coniinm  m  if 
Form  1509,  from  ^  to  \,  irhteh,  for  a  part  if,  may 
above], 

[Daii'^]  [Signature  and  Qffico  address  o 

[Address  to  wHness,] 

FORM  No.  15ia. 

SubpfleOA  duces  tecuin,®^ 

[As  in  Form  1500,  inserting  after  the  second  * 
clause :]  and  that  you  bring  with  you,  and  then  and 
[here  designate  (hr  documents  fully,  e,  g,,  thtis:]  c 
©f  aGTeernent,  purporting  to  have  been  made  by  an< 


WThe  peimltj  fixed  by  the  Ni?w 
York  8tatiit«.     Code  Civ.  Pro,,  |  853. 

^  The  omlusion  of  a  Btml,  t«ste,  and 
fiignuture  of  cTcrk  is  now  excused  in 
New  York  by  virtue  of  Cnde  Civ.  Pro., 
I  24.  But  thin,  it  Heems,  does  not 
just  if  J  its  omi^ion  in  the  United 
BtatcA  courts, 

*«  In  tlie  New  York  City  Court,  the 
iC9ta  should  be  in  the  name  of  the 
diief  justice.  In  a  special  proceeding 
iun  din^tin^niiisbc'd  from  nn  action), 
and  for  this  purpose  suppJeraentary 
proeecdingH  are  n  special  proceeding* 
take  aim  tli?  siRTiature  of  the  judge 
or  roferee  before  whom  the  witness  is 
re<]uired  lo  be  pn-sent.  N.  Y.  C^e 
Civ,  Pro,.  H  854,  855:  Lowrther  v, 
Lowthefg  1 15  App,  Div.  307;  Knowlea 
p.  De  Lasare,  8  Civ.  Fro*  Rep. 
*< Browne^    3S6. 


Whether  this  rule 
writs  genera Uy,  »e« 
mandamus  in  partici 
prohibition,  |  2099, 

»T  By  N.  Y.  a>de  C 
suhpcprta  duces  tccw, 
Iiook  of  ftcconnt,  mu 
days  before  the  day  < 
a  special  ord^r  must 
in  next  two  Forms. 

Tf  produrtion  of 
of  a  corporation  is  r 
ptnna  duofA  I  ream  o 
direettid  to  the  pre 
head  of  the  eorporati 
in  wljoae  custody  th 
£868.  Tf  personal 
particular  officer  of  tl 
public  officer  is  des 
witliout  a  duci^  ttc^ 
alao  be  ien-ed  upoa 
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B.  and  C.  B.,  on  or  about  the  day  of  >  19     » 

to  the  sale  of  lands  in  the  county  of  ;  and  all  letters 

dee  of  letters  in  your  possession  or  control  relating  in  any 
the  said  agreement  or  its  subject.®^ 

in  case  of  production  of  corporate  books f^  may  say:  two 
Bown  as  Common  Stock  Ledgers  of  the  C.  &  N.  RailwTiy 
ay,  No.  1  and  No.  2 ;  two  books  known  as  Preferred  Stock 
I  of  the  said  Company,  No.  1  and  No.  2 ;  one  book  known 
Stock  Ledger  of  the  P.  Railroad  Company  of  ,  and 

k  containing  minutes  of  the  directors^  meetings  of  the  last- 
led  company.  Also  all  original  vouchers  and  receipts  for 
rment  to  the  defendant,  or  to  G.  W.  S.  for  defendant,  by 
&  N.  Railway  Company,  of  any  sums  for  services  as  trus- 
n  19  to  19  ,  and  all  other  papers,  writings  and  books 
r  in  any  manner  thereto  now  in  your  custodv  or  under  your 

for  rt  failure  to  attend  and  produce  the  same  you  will  be 
[  guilty  of  a  contempt  of  court  [etc.,  as  in  Form  1509.] 

FORM  No.  1513. 
;  to  procure  order   for  the  prodnction  of  books  of  account  at  tlio 
triaLM 

of  court  and  action.'] 

'A 

'.,  being  duly  sworn,  says: 

hat  he  is  the  attorney  for  the  plaintiffs  in  this  action  [or 

\se  state  his  relation  to  the  cause]. 

rhat  on  the  day  of  >  19     >  deponent  applied 

officers  of  the  Bank  in  ,  for  information 


Central  Nat.  Bk.  r.  Arthur,  2 
194 ;  United  States  r.  Hunter, 
Rep.  712;  Oregon  Steamship 
tis,  14  Abb.  N.  C.  388.  For 
Form,  see  p.  1647. 
ma.  duces  tecum  to  an  officer 
egraph  company,  to  produce 
I,  need  only  describe  them 
:h  practicable  certainty  that 
enow  \rhat  is  required  of  him ; 
must  use  reasonable  diligence 
md  produce  them  if  they  are 
is  custody.  United  States  v. 
3  Dill.  566. 
B  subpoena  must  be  directed 
•resident  or  other  head  of  the 
;ion,  or  to  the  officer  in  whose 
the  book  or  paper  is.  N.  Y. 
V.  Pro.,  I  868. 


This  section  applies  to  foreign  aa 
well  as  domestic  corporations.  United 
States  V.  Tilden,  18  Alb.  L.  J.  416. 
But  if  the  books  are  kept  without 
the  State,  and  the  witness  has  no 
control  over  them  there,  it  is  not  a 
contempt  of  court  to  fail  to  produce 
them.     Id. 

00  The  production  of  documents  un- 
der a  subpoena  duces  tecum,  in  any 
proceeding  in  the  action  other  than 
at  the  trial,  does  not  give  the  right  to 
an  inspection,  or  to  have  their  con- 
tents read  in  evidence.  See  Franklin 
r.  Judson,  06  App.  Div.  607.  88  N.  Y. 
Supp.  004;  another  decision.  99  App. 
Div.  323,  91  N.  Y.  Supp.  100.  See,' 
also,  notes  under  Forms  1409-1412. 

»i  N.  Y.  Code  Civ.  Pro.,  |  867. 


¥ 
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regarding  the  accoimt  of  A.  E-,  of  ,  between 

of  ,  19     ,  and  the  of  ,  1&     ,  as  t 

was  instructed  by  said  officers  that  a  subp<Piia  to  ] 
keeper  of  mid  bankj  would  suffice  to  prove  from  said 
knowledge  the  fact  of  [cic] ;  that  coneequently  tl 
caused  a  copy  of  the  annexed  snbpcBna  to  be  served  < 
keeper  on  the  of 

III,  That  he  did  not  insist  npon  the  production  '  ' 
of  said  books,  because  he  was  led  to  believe  from  . 
that  only  one  item,  and  that  within  the  knowledge 
tion  of  said  Iwokkeeper,  conld  be  proved,  nnd  becai 
officers  objected  etrenuoxisly  to  producing  their  boo 
that  from  an  inter\*iew  had  yesterday  with  *Jaid  M,  I 
for  the  firist  time  learned  that  the  proof  in  the  posse 
bank  consists  of  about  a  dozen  items  spreadini^  over 
from  ,  ,  to  ,  ,  and  is  of  th« 
portance  for  the  plaintiffs'  case. 

IV,  Peponent  further  says  that  this  ca^e  is  on  the 
and  likely  to  lie  reached  to-day,  and  that  an  order  of 
necessary,  requiring  the  president  of  aaiil  "Bnul 
at  the  trial  of  this  cause,  the  led^r  of  said  hank 
account  of  the  firm  of  A,  B.  k  Co.  with  sfiid  hank 

of  ,  19     ,  and  the  of  .  1! 

balance  in  favor  of  Fold  fimi  nn  deposit  with  said  hs 

V,  That  no  previous  application  {etc  as  on  p,  11 
[JuraLli  [S 

FORM  No.  1514, 
Ordtr  to  produce  books  of  account  at  a  tml,^ 
ITiile  of  eoitrt  and  aciloTu} 

It     appeariTif^    to    my    satisfaction    that    the    pr 
[nnmirtfj  the  hookfi,  etc*,  as  thn-s:li  the  ledger  of  the 

02  Mfty  be  maJe  *'  bj  a  judgie  of  the  supplementary     procee 

court,  or  in  n  special  proceeding  pend-  the  j u d^i en t  debtor. 

ing  out  of  conrt  before  an  ofricert  by  man,  6  Pi  v.  Pro.  Rep. 

tlie   officer,   or,   in   either   case,  by   a  or  against  an  r>fficcr  o1 

referee  riulr   appointed  in   the  cause  as  a  witneiWt  di recti n^r ' 

and    authorized    to    hear    te<j!ijnonv,'*  the  bfioks  of   Mie  com^ 

N.   V.   Code    Hv,    Pro,,    6    ml.     And  t\  Bteitu,  M.  M2,  a. 
only  by  the  referee  in  a  matter  peml*  If  the  order  is  opy>r# 

ing  before  bitn.     Ree  nuiTinn  *?.  Allen,  afiy  reason  the  party  oi 

40  App,  Div,  137,  57  N.  Y,  Supp.  014»  be'relieved  from  nny  m 

2R  Civ.  Pro.  27T*  vi^jotis,    the    flpp!|V*flti 

It   may   be  made   by   n    referee,   in  should   Tie   made  rnthei 
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ity  of  ,  showing  the  account  of  the  firm  of  A.  L. 

rith  said  bank,  and  the  balance  of  said  firm  in  said  bank. 

the  day  of  ,  19     ,  and  the  day  of 

,  19     ,  is,  in  the  interest  of  justice,  necessary'  at  the 

this  cause: 

»iED,  that  M.  N.,  the  president  [or  other  head  of  the  cor- 

%  —  or  the  officer  in  whose  custody  the  document  w]  of 

Bank,  of  the  city  of  ,  produce  the  ledger  showing 

>unt  as  aforesaid,  before  one  of  the  jus^es  of  the 

t  a  [trial  term  —  Part  X]  to  be  held  in  and  for  the  county 

,  at  the  county  court  house  [or,  city  hall],  in  the  city 

,  on  the  day  of  ,  19     ,  at         o'clock 

noon. 

e.]  [Signature  of  judge  with  initials  of  title.^ 


FORM  No.  1515. 
Affidavit  to  obtain  habeas  corpus  ad  tastificanduiiLttt 

of  court  and  cause.'] 

'.] 

I.,  being  duly  sworn,  says: 

hat  he  is  the  plaintiff  in  the  above  entitled  cause. 

State  nature  of  cause,  etc.,  as  thus:^  That  said  cause  is 
on  for  the  recovery  of  damages  for  alleged  deceit  and 
and  is  now  pending  in  this  court  [or,  the  court  of 

],  and  is  at  issue  by  the  service  of  the  answer  of  the  de- 
t  Y.  Z. 

That  the  defenses  are  [state  what,  e.  gr.;]  payment  and 
tute  of  limitations. 

That  the  deponent  has  fully  and  fairly  stated  the  cause  to 
Esq.,  his  counsel  herein,  who  resides  at  No.  , 

in  the  city  of  ;  and  has  fully  and  fairly  disclosed 

the  facts  which  deponent  expects  to  prove  by  the  witness 
er  named. 


'   I 


¥ 


ie  the  order  or  to  his  court 
the  Appellate  Court.    Matter 
r,  11  Wkly.  Dig.  308. 
contents  of  this  aflddavit  are 
id  by  N.  Y.  Code  Civ.  Pro., 

petition   is   used,  verify  the 
affidaTit  annexed. 


Habeas  corpus  ad  testificandum 
may  be  used  to  produce  a  prisoner  for 
the  purpose  of  his  identification  by 
another  witness,  even  though  his  own 
testimony  is  not  supposed  to  be 
wanted.  Attorney-General  v.  Fadden, 
1  Price,  403. 


n 


I 
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V,  That  deponent  is  advised  by  his  said  counsel,  \ 
lieves,  that  the  testimony  of  M.  N.,  of  ,  is 
necessary  for  him  upon  the  trial  of  this  action,  and 
his  testimony  deponent  cannot  safely  go  to  trial. 

VI.  That  said  M.  N.  is  now  a  prisoner  in  the  c 
sheriff  of  ,  and  confined  in  the  jail  of 

.     [State  cause  of  detention,  showing  that  i 
conviction  for  felony,^'\ 

VI L  That  this  action  is  noticed  for  trial  at  a  tri 
hftld  in  the  county  of  [or,  before  R,  F.,  the  re: 

on  the  instant ;  and  that  this  application  to  p: 

tendance  of  the  said  M.  N.  as  a  witness  for  this  pla 
fendant]  is  without  any  fraud  or  connivance  bet\ 
[lonent  and  the  said  M.  N. 

[Jurat.'\  [i 

FORM  No.  1516. 
Habeas  corpui  ad  teitificaiidam.M( 

[Seai.l     The  People  of  the  State  of  ^^ew  York,  t 
of  the  county  of  ,  greeting: 

We  command  you,  that  you  have  the  body  of  M. 
in  our  prison,  under  your  custody  as  it  is  said,  un 
secure  conduct,  before  [as  in  Form  1509,  from  \ 
meond  *],  and  immediately  after  the  said  M.  K".  si 
there  have  given  his  testimony  in  the  said  action,  thi 
him  to  our  said  prison  under  safe  and  secure  conduc 
you  rhcn  there  this  writ. 

Witness  [etc.,  with  signatures,  as  in  Form  1241, 

[Indorse  alloicance  as  in  Form  25,  p.  19  of  T 


^*  The  writ  cannot  be  issued  to 
brin^r  up  a  prisoner  sentenced  to 
ileiith,  nor  one  confined  under  any 
other  sentence  for  a  felony,  except  in 
behulf  of  the  people  on  the  trial  of 
an  indictment.    N.  Y.  Code  Civ.  Pro., 

if  mu. 

as  Til  is  writ  may  be  granted  by  a 
t'oiitt  «if  record  other  than  a  justice's 
court*  or  by  a  judfje  of  such  court,  or 
II  jn^tioe  of  the  Supreme  Court,  upon 
th«  application  of  a  party  to  an  action 
MT  special  proceedinfj  for  the  purpose 
of  hrinping  the  prisoner  before  the 
court.    N.  Y.  Code  Civ.  Pro.,  §  2008. 


Or  by  a  justice  o: 
Court,  a  county  judg 
county  judge,  on  the  i 
party  to  a  special  pro< 
before  any  officer  or  I 
to  examine  a  witnesi 
§  2009. 

Or  it  may  be  g^ante 
named  in  the  last  se 
application  of  a  part; 
pending  before  a  justi* 
or  in  a  justice's  cour 
a  municipal  court  of  t 
York.     Id.,  §  2010. 


' 


IDENCE. IX.    COMPELLI270  ATTENDANCE  AT  TBIAL.        1707 


FORM  No.  1517. 

of  witneM  to  pooyont  arrest  or  obtain  diicharse,  whoa  arretted  in 
a  civil  action  or  proceeding  in  violation  of  privilege.^ 

of  court,  and  action  in  which  witness  is  required.^'] 

^.y  being  duly  sworn,  says : 

hat  he  resides  at  ,  in 

Chat  on  the  day  of  ,  19     ,  at  ,  he 

ily  served  with  a  subpoena  [or,  order]  herein,  requiring 
»ndance  as  a  witness  [^or,  to  be  examined]  in  the  above  en- 
!ause,  before  \_name  court  or  ofjficer'\,  at  [name  place  of 
mce'\y  on  the  day  of  ,  19     ,  and  his  fees 

len  and  there  duly  paid. 

That  he  was  not  so  subpoenaed  [or,  ordered  to  attend] 
own  procurement  for  the  purpose,  or  with  the  intent,  of 
ig  arrest,  but  according  to  the  best  of  his  knowledge,  in- 
ion  and  belief  he  was  so  subpoenaed  \_or,  ordered  to  attend] 
[  faith  on  the  part  of  said  A.  B.  for  the  purpose  of  taking 
nt*8  testimony  herein. 

That  on  the  day  of  ,  while  going  to   [or, 

ing  at]  ,  aforesaid,  for  the  purpose  of  being  so  ex- 

\_or,  while  returning  from  ,  aforesaid,  whither  he 

ae  for  the  purpose  of  being  so  examined],  he  was  arrested 
now  held  in  custody  by  the  sheriff  of  ,  under  an 

[or,  attachment],  of  which  a  copy  is  hereto  annexed   [or 
e  it  so  as  to  show  it  a  civil  action  or  proceeding'], 
m  order  is  asJced:]  V.  That  no  previous  application  for  an 
o  discharge  deponent  has  been  made  [except,  etc.,  as  on 
2]. 
-at. ^li  [Signature.  ] 


Kreiser  t?.  Scofield,  10  Misc. 
N.  Y.  Supp.  23,  24  Civ.  Pro. 
tthews  V.  Tufts,  87  N.  Y.  668; 

Young,  120  111.  184,  8  West. 
),  and  cases  cited;  Frisbie  r. 
11  Hun,  474;  Brett  i\  Brown, 
Pr.  (N.  S.)  296;  Sherman  r. 
h  (Minn.,  1887),  24  Rep.  336, 
8  cited. 

Y.  Code  Civ.  Pro.,  §  864,  this 
,  if  presented   to  the   officer, 
«8  him  from  liability  for  re- 
0  arrest, 
iregarded  by  the  officer,   the 


court  from  which  the  subpoena  or 
order  was  issued,  or  a  justice  of  the 
Supreme  Court  in  any  part  of  the 
State,  or  a  county  judge  may  make 
an  order  of  discharge.  §§  861,  862; 
see  next  Form. 

07  Application  may  be  made  to  the 
court  or  a  judge  of  the  court  where 
the  arrest  was  made  if  preferred. 
§  564.  Form  964,  p.  1313. 

98  Under  N.  Y.  Code  Civ.  Pro.,  §  864, 
an  affidavit  presented  to  the  officer  to 
prevent  arrest  may  be  sworn  to  before 
him. 
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FORM  No.  1518. 
Order  diacharging  from  arreat  in  TioUtiOB  of  prir 

[Name  of]  Court  \_or  if  a  court  orderly  At  a  Spec 

circuit,  etc,  as 
p.  1174  of  th 

[Title  of  cause.] 

On  the  annexed  affidavit  of  M.  N.,  verified  on  tin 
,19     ,  which  affords  satisfactory  proof  ti 
therein  named  has  been  arrested  in  violation  of  hii 
lege: 

Obdebed,  that  said  M.  N.  be  at  once  discharj 
arrest.^ 

[Authentication  as  in  Form  818,  p.  117 


M  See  note  96  to  last  Form. 

1  Under  N.  Y.  Code  Civ.  Pro.,  §  861, 
this  order  must  be  made  by  the  court 
from  which  the  subpcena  issued,  or 
order  to  attend  made,  or  by  a  judge 
thereof;  and  by  §  862,  *'a  justice  of 
the  Supreme  Court  in  any  part  of  the 
State,  or  a  county  judge,  haa  the  liice 
authority." 


§  564  contains  a  { 
that  in  case  of  an  a 
action  in  which  the 
"the  court  or  judge 
order  [discharging  a 
from  arrest]  withou 
require  notice  to  be  ^ 
iff,  or  to  the  plaintii 
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ARTICLE  X. 

LUNG   Attendance    of   Witness    IJndeb    Commission 
FBOM  Anotheb  State  ob  Countby. 


FORMS, 


tition  to  obtain  subpcena  to 
Mritness  under  commission 
from  foreign  court. 
bp(Dna  to  witness  to  testify 
>efore  commissioner  appointed 
by  foreign  court, 
der  to  show  cause  why  sub- 
poena to  testify  under  foreign 
commission  should  not  be 
vacated. 

der  denying  motion  to  vacate 
and  directing  witness  to 
attend  and  testify. 

FORM  No. 


1523.  Order  to  show  cause  upon  appli- 
cation to  compel  witness  to 
answer  questions  propounded 
under  foreign  commission. 

1524.  Order  directing  witness  to  an- 
swer questions  propounded. 

1525.  Order  to  show  cause  why  wit- 
ness should  not  be  punished 
for  refusal  to  answer  ques- 
tions under  foreign  commis- 
sion. 


1519. 


to  obtain  subpoena  to  witness  under  commission  from  foreign  courts 
le  Court;  County  of 


matter  of  the  application  for 
)poena  directed  to  M.  N.,  re- 
ng   him   to   testify   under  a 
lission  issued  from  the 
;  of  county,  in  the  State 

,  in  an  action  therein 
ing  between  A.  B.,  plaintiff, 
Y.  Z..  defendant. 


Supreme  Court  of  the  State  of  New  York  [or,  Hon.  J.  K., 
itice  of  the  Supreme  Court  of  the  State  of  New  York]  : 

petition  of  A.  T.,  respectfully  shows: 

bat  he  resides  at  ,  and  [is  an  attorney  and  counsellor 

rf  this  State,  and  has  been  retained  by  A.  B.,  the  plaintiff 


r  Code  Civ.  Pro.,  §  915,  and 
iile  No.  17,  both  as  amended 
The  power  is  wholly  statu- 
atter  of  Canter,  82  App.  Div. 
N.  Y.  Supp.  416;  Matter  of 
63  App.  Div.  235,  71  N.  Y. 
'8. 


The  above,  and  the  following 
Forms,  are  adapted  from  Matter  of 
Randall,  which  was  before  the  court 
in  all  phases  of  the  proceeding,  from 
a  motion  to  vacate  the  subpa^na,  to 
final  order  committing  the  witness  for 
contempt.    It  is  reported  in:  87  App. 
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in  the  above  mentiotied  action  to  attend  upon  the 
testimony  of  M.   N*,  above  named^  under  the  abo^ 
commission  —  or  otherwise  state  the  petiUoner's  coi 
the  matter.] 

II.  That  this  action  is  brought  to  [state  general 
of  the  action]  ^  and  that  the  testimony  of  the  above  i 
is  material  to  the  said  A,  B.,  the  plaintiff  in  said  act 
issue  in  said  action  [state  t(],  as  your  petitioner  is  : 
verily  helievee.  That  the  aources  of  your  petitionet^i 
and  grounds  of  hia  bplief,  as  to  the  character  of  the  m 
the  materiality  of  the  testimony  of  said  M,  N*  a 
fully,  and  show  uhy  petition  of  the  informant  is  i 
u  e.,  beeattm  of  absence^  or  otherwise  J] 

III.  That  annexed  hereto  marked  "A"  is  a  cop] 
mission  under  which  the  deposition  of  said  il,  N,  if 
taken  [or,  state  the  substance  of  it] 

[If  it  is  desired  that  a  subpoena  duces  tecum  issv 

IV,  That  your  petitioner  desires  that  a  svbpoma 
shall  issue,  directing  said  M,  N,  to  produce  [specify  \ 
boohs  or  papers  the  production  of  which  is  soughtl 
books  [or,  papers]  are  in  the  possession  of  and  are  u 
trol  of  said  M.  N.,  and  are  material  upon  the  issues  i 
38  your  petitioner  is  informed  and  verily  believes ;  th 
of  your  petitioner's  information  [etc.,  as  in  paragrup 

V,  That  no  other  application  has  been  made  for 
now  sought. 

Wherefore,  your  petitioner  prays  that  a  subpoena  i 
to  said  M,  N.,  directintc  him  to  appear  before  said 
at  a  time  therein  specified  to  testify,  and  that  be  I 
produce  and  deposit  with  said  commissioner  the  af^ 
[or^  papers.] 

ISigna 

[Verification.'] 


Div,  245,  84  N.  Y.  Supp.  294;  00 
App.  Div.  192,  85  N.  Y,  Supp.  1080, 
14  Anno,  Cas.  224;  08  App,  Div.  624. 
177  N.  Y,  400,  180  N.  Y,  530.  8«. 
nliio,  Matter  of  Waterman,  110  App. 
Div,  116, 


*»  Will  not  ifisue  w 
tiiatt?rii:itiLy  and  n«ce 
documents  cannot  be  i 
comm  im  loner.  Matt 
Misc.  642,  85  N,  Y.  St 
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FORM  No.  1520. 

to  witsan  to  testily  before  commisiioBer  Appointed  by  foreisa 
court.' 

I  Farm  1509  to  §,  there  inserting:']  before  O.  P.,  Esq., 
ssioner  duly  appointed  by  and  named  in  a  commission 
om  the  court,  of  county,  in  the  State  of 

'wise  name  court  issuing  commission]  in  an  action  therein 
between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant,  to  take 
J  within  this  State,  at  the  office  of  said  commissioner, 
street,  in  the  Borough  of  Manhattan,  on  the  day 

in  Form  1509.] 
B8  [etc.,  as  in  Form  1241,  p.  1528]. 

[Signature  and  official  title,  of  a  justice  of 
Supreme  court,  or  county  court.] 
e  on  witness  at  least  two  days,  or  in  case  of  a  subpoena 
5um  at  least  five  days  before  the  day  appointed  for  him  to 

subpcena  duces  tecum  is  issued,  it  must  specify  whether 
less  is  required  to  produce  the  original  boohs  or  papers 
wi<  them  with  the  commissioner,  or  is  required  to  deliver 
)pies  thereof.]^ 

FORM  No.  1521. 
liow  caiiae  why  tubpceiu  to  testify  under  f oreisn  commissioii  dioidd 

not  be  Tftcated. 

s  in  Form  1519.] 

n  Form  818,  p.  1173  of  this  volume,  stating  as  relief 
why  an  order  should  not  be  made  vacating  and  setting 
B  subpoena  issued  by  Mr.  Justice  J.  K.,  one  of  the  jus- 
this  court,  dated  the  day  of  ,  19     ,  and 

ding  M.  N.  to  appear  and  testify  before  O.  P.,  Esq., 
ioner  named  in  said  commission,  upon  the  following 
[stating  them,  as:]  that  the  application  therefor  is  not 
i  good  faith,  that  the  examination  sought  thereby  is 
br  information  and  not  for  use  in  the  action  named,  that 
>n  in  which  it  is  sought  is  not  pending,  as  the  court  has 
diction  of  the  cause  [etc.] 

ibpoena  should  be  vacated  on 

it  appears  that  the  court 
h  the  commission  issued  was 
irisdiction.  Matter  of  Great 
Const.  Co.,  50  Misc.  467. 

Rule  No.  17  so  provides. 
IS  held  in  Matter  of  Water- 
App.  Div.  115,  that  a  wit- 


oould  not  be  compelled  to  have 
copies  of  his  book9  made  for  the  benefit 
of  parties  to  an  action ;  that  the  books 
themselves  should  be  produced,  and 
read  into  evidence  if  copies  are  de- 
sired. See,  also,  Matter  of  Dittman, 
65  App.  Div.  343,  72  N.  Y.  Supp.  8S6. 


li 
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[If  a  stay  is  granted:']    It  is  further  obdered, 
ceedingB  on  the  part  of  the  [plaintiff]  above  named 
virtue  of  said  subpoena,  and  the  examination  there 
the  same  are  hereby  stayed  until  the  hearing  and 
of  this  motion. 

FORM  No.  1622. 

Order  denying  motion  to  yacate  and  directing  witnoM  to  atl 

[After  proper  recitals:] 

Ordered,  that  said  motion  to  vacate  said  subpoe: 
same  is  hereby  denied,  with  ten  dollars  costs.    It  is 

Ordered,  that  the  stay  granted  by  said  order  to 
and  the  same  is  hereby  vacated,  and  the  said  M. 
flireeted  to  appear  before  O.  P.,  the  commissioner  i 
subpoena,  pursuant  to  the  direction  thereof,  on  the 
,19  ,  at  o'clock,  and  to  produce  the 
and  records  referred  to  in  said  subposna  duces  tea 
served  upon  him  in  this  matter ;  and  it  is  further 

Ordered,  that  the  original  books  called  for  by 
need  not  be  deposited  with  the  said  commissioner  u 
by  the  court. 

FORM  No.  1523. 

Order  to  show  came  upon  application  to  compel  witneu  to  i 
propounded  under  foreisn  commiuion. 

Supreme  Court;  County  of 

In  the  matter  of  the  application  to 
compel  M.  N.  to  answer  certain 
questions. 

[Upon  affidavit  showing  the  refusal  to  answer  — 
citals  as  in  Form  818,  p.  1173,  of  this  volume:] 

Let  M.  N.,  the  witness  named  in  said  affidavit 
show  cause  at  a  Special  Term  of  this  court  [Part 
be  held  [etc.,  as  in  Form  818,  p.  1173]  why  he  sho 
rected  to  answer  each  and  all  of  the  questions  propc 
and  which  appear  upon  schedule  A  annexed  to  said 
why  such  other  order  or  direction  in  the  premises 
made  as  may  be  just,  with  costs  of  this  applicatio 
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FORM  No.  1524. 
Order  iirecting  witneM  to  answer  questiont  propounded. 
proper  recitals:'] 

BBED,  that  said  M.  N.  be  and  he  is  hereby  directed  to  ap- 
fore  the  commissioner  herein  and  answer  the  questions  pro- 
)d  to  him,  so  far  as  he  shall  be  directed  to  do  so  by  said 
»sioner. 

FORM  No.  1525. 
I  show  canae  why  witness  should  not  be  punished  for  refusal  to 
answer  questions  under  foreign  commisaion.s 

er  recitals,  etc.,  as  in  Form  818,  p.  1173,  of  this  volume:'] 
lid  M.  N.  should  not  be  punished  as  for  a  contempt  of 
or  his  misconduct  in  failing  and  refusing  to  obey  the  order 
court  made  herein  and  dated  the  day  of  , 

ordering  and  directing  said  M.  N.  to  answer  certain  ques- 
tvhich  questions  are  set  forth  in  the  report  of  the  proceed- 
?fore  O.  P.,  the  commissioner,  hereto  annexed,  as  alleged 
I  aflSdavits  and  as  appears  by  the  report  of  such  proceed- 

If  adjud^ng  witness  in  contempt  as  in  forms  under  Ck>NTEMFT. 

108 
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i 

AETICLE  XI. 

ACTHBNTICATION   OF  RbCOBDS.* 

FORMS. 


m 


I.  UninDD  States  Judicial  Record. 
162G.  Certificate  authenticating  copy. 

II.  United    States    Depabtkental 

Record. 

1527.  Certificate  authenticating  copy 

of  a  paper  in  a  United  States 
department. 

III.  State  or  Territorial  Judicial 

Record. 

1528.  Certificate  authenticating  judg- 

ment-roll, or  other  record  of 
a  court  of  another  State. 

1529.  Certificate  of  judge  annexed  to 

the  foregoing. 

IV.   State  or  Territorial  Non- 
judicial Records. 

1530.  Certificate  authenticating  copy 

record  of  another  State,  Ter- 


ritory, etc.,  nol 
a  court. 

1531.  Certificate  of  pn 

Governor,  or 
State,  etc.,  to 
the  above. 

1532.  Certificate  by  clei 

of  presiding  ji 
certified  a  non-, 

1533.  Exemplification 

conveyance. 

V.  Statutes  or  Sisti 

ritort,  Kt 

1534.  Certificate  authei 

of  another  Stat 

VI.  Judicial    Record 

Country 

1535.  Authentication  oi 

of  court  of  for 


m 


i 


I.    UNITED  STATES  JUDICIAL  RECORD. 

FORM  No.  1526. 

Certificate  authenticating  copy .7 

I  \_name'\y  clerk  of  the  court  of  ,  he 

that  I  have  compared  the  foregoing  with  the  origin 
tion  of  paper]y  entered  in  \^or,  issued  from]  my  office 
of  A.  B.  r.  Y.  Z.,  the  day  of  ,  19     ,  an 

in  my  custody  as  required  by  law,  and  that  the  sai 
rect  transcript  therefrom  and  of  the  whole  of  the  or 

In  witness  whereof  I  hereto  subscribe  n 
[8eal.'\         affix  the  seal  of  said  court, 

this  day  of  ,  19     . 

\^Signature  and  title  i 


6  For  rules  of  law  applicable,  see 
Abb.  Trial  Ev. 

For  certificate  to  judicial  or  official 
records  of  this  State,  see  Vol.  I,  p.  41. 

7  N.  Y.  Code  Civ.  Pro.,  §  943. 

8  Deputy  may  sign  in  name  of  and 
for  clerk.  Gameau  v.  Dozier,  100 
U.  S.  7. 


If  the  statute  admil 
cation  made  according 
another  State  does  m 
dence  of  official  chara 
pany  the  official  act  w 
izes,  none  is  necessary. 
Dexter,  8  Wall.  513. 
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II.     UNITED  STATES  DEPARTMENTAL  RECORD. 
FORM  No.  1527. 
Le  Authenticating  copy  of  a  paper  in  a  United  States  department^ 

.  R.  S.  [Librarian  of  Congress],  hereby  certify  that  the 
ag  is  a  true  copy  of  the  original  record  of  [copyright  in 
►rary  of  Congress],  and  of  the  whole  thereof. 

In  witness  whereof  I  have  hereto  set  my  hand  and 
iZ.]  affixed  the  seal  of  my  office,  at  ,  this 

day  of  ,  19     . 

[Signature  and  title.'\ 

ni.     STATE  OR  TERRITORIAL  JUDICIAL  RECORD.io 
FORM  No.  1528. 

te  authenticating  judgment-roll  or  other  record  of  a  court  of  another 
State.ii 

Itate   of 
ity   of 

.  W.,  clerk  of  the  court  in  and  for  the  county  of 

,  State  of  aforesaid,  do  hereby  certify^*  that  the 

ng  is  a  true  and  perfect  copy  of  the  whole  judgment-rolP* 

■  the  record  and  proceedings]   in  the  case  of  v. 

\_if  other  papers  than  the  judgment-roll  are  desired,  may 

substitute  description,  as  thus:  and  also  that  the  execu- 

3reto  annexed,  with  the  indorsement  thereon,  is  a  true  and 


;}"■■■ 


.  Code  Civ.  Pro.,  %  944. 

.Iso,    Merchants'    Exch.    Nat. 

Cardozo,  35  N.  Y.  Super.  Ct. 

this  section,  as  amended,  tlie 
bureau  records  are  admissible 
tified  by  the  officer  in  charge 
»lace  where  they  are  taken, 
ich  r.  Plate,  82  App.  Div.  399, 
.  Supp.  868. 

ificate  of  the  chief  of  the  cen- 
iion,  "  that  the  paper  hereto 
is  a  statement  as  nearly  cor- 
;an  be  ascertained  from  the 
m  schedules  of  the  popula- 
rdinp  to  the  census  of  1890," 
Y  defective  in  form  because 
a  certified  copy  of  any  paper. 
.  McGriew,  25  App.  Div.  68, 
Supp.  1035;  aff'd,  159  N.  Y. 

i  returns  cannot  be  admitted 
ish  age  of  a  person.     Maher 


V.  Empire  L.  Ins.  Co.,  110  App.  Div. 
723,  90  N.  Y.  Supp.  496. 

10  An  assignment  of  a  foreign  judg- 
ment may  be  proven  by  the  admission 
of  the  execution  of  the  assignment  by 
the  assi&^or.  Miller  v,  Doll,  54  App. 
Div.   197,  66  N.  Y.  Supp.  650. 

11  Under  U.  S.  R.  S.,  §  905.  Sus- 
tained by  cases  cited  in  Abb.  Tr.  Ev., 
title  "Judgments.** 

This  mode  of  proof  is  not  exclusive 
of  others.  /(/.,  where  other  modes  are 
stated. 

12  It  is  not  necessary  that  the  clerk 
should  certify  in  terras  that  he  has 
compared  the  copy  with  the  original 
on  file.  Dunstan  r.  Higgins,  138  N.  Y. 
70;  Lambert  v.  Hoffman,  20  Misc.  331, 
45  N.  Y.  Supp.  806. 

18  A  transcript  of  the  judgment 
alone  is  inHufiicicnt  to  prove  the  judg- 
ment, the  judgment  roll  is  necessary. 
Lauby  r.  Gill,  42  Misc.  334,  86  N.  Y. 
Supp.  718. 
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perfect  copy  of  the  original  execution  and  indorseme 
whole  thereof],  as  the  said  judgment-roll  [and  execui 
on  record  and  on  file  in  my  office,  in  the  city  of 

Witness   my   hand   and   the   seal   of  si 
[iScaZ."]        the  city  of  ,  this  day 

19     . 

\_8ignatur 


(II 

i 


■I 


FORM  No.  1589. 
Certificate  of  judse  annexed  to  the  foregoing.i« 

The  State  of  ,  ^ 

Coimty  of  [or.  First  Judi-  >ss.: 

cial  District  of  said  State],  J 

I,  P.  J.,  presiding  judge   [or,  sole  judge]  of  the 
in  and  for  the  county  of  said  State  [or,  of  t 

cial  district  of  said  State  of  ,  and  which  sai 

eludes  the  county  of  ]>  do  hereby  certify  tl 

whose  genuine  signature  is  annexed  to  the  above  cei 
at  the  date  thereof,  the  clerk  of  the  court 

county  aforesaid;  that  the  official  acts  and  doings 
are  entitled  to  full  faith  and  credit;  and  that]  the 
tation  is  in  due  form  of  law  and  made  by  the  proper 
there  are  several  judges  of  co-ordinate  powers,  may 
do  further  certify  that  there  is  no  presiding  judge, 
or  presiding  magistrate  of  said  court;  that  the  same 


If  as  a  part  of  the  record,  the 
court's  opinion  is  included,  it  must  be 
received  in  evidence.  Burnham  t*.  Pol- 
lack, 58  App.  Div.  273,  68  N.  Y.  Supp. 
1007. 

1*  It  has  been  held  that  the  seal 
may  be  affixed  by  merely  making  the 
impression  of  the  seal  on  the  paper. 
Hunt  V.  Hunt  (N.  J.  V.  Chan.,  1887), 
36  Alb.  L.  J.  44.  So  held,  on  general 
principles  of  modern  procedure.  Wells 
V.  Davis,  105  N.  Y.  670,  so  holding 
by  virtue  of  the  New  York  statute 
(Code  Civ.  Pro.,  §  29),  which  allows 
this  for  court  seals. 

15  A  prothonotary  will  be  presumed 
to  he  the  only  clerk,  without  proof. 
Trebilcox  r.  McAIpine,  46  Hun,  469; 
Murphy  v.  Marscheider,  4  N.  Y.  Supp. 
799,  22  St.  Rep.  538. 

16  Essential  under  the  act  of  Con- 


gress.     Wells,  Fargo 
105  N.  Y.  670. 

See  authorities  col 
Tr.  Ev. 

17  The  judge  is  not  r 
that  the  person  who  c 
ord  is  the  clerk  of  th< 
the  seal* attached  by  hi 
the  court.  Ducommt 
14  ni.  250. 

8.  P.,  McQueen  v. 
212;  Linch  r.  McLemo] 
Haynes  r.  Cowen,  15  ] 
ner  v,  Spelman,  78  111 

Hence  the  clause  h 
brackets  is  not  necesi 
act  of  Congress,  but  x 
testation  if  the  party  i 
the  law  of  the  forum, 
defect  may  perhaps  ret] 
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justices,  all  of  whom  have  and  exercise  co-equal  and 
nate  powers  and  jurisdiction.^®] 

the  clerk  has  certified  the  records  of  a  court  which  has 
bolished,  and  its  records  transferred,  may  say:']  I  further 
that  the  Court  of  Common  Pleas,  named  in  said  copy, 
m  abolished  by  law,  and  the  said  District  Court  established 
stead,  to  which  the  records,  proceedings  and  jurisdiction 
Court  of  Common  Pleas  are  transferred.^® 

Given  under  ray  hand  and  seal,  this  day  of 

il]  ,  19     . 

[Signature  and  title  of  judge.]^ 

r,    STATE  OR  TERRITORIAL  NON-JUDICIAL   RE0ORDS.21 

FORM  No.  1530. 

ite  Authenticating  copy  record  of  another  State,  Territory,  etc,  not 
pertaining  to  a  court.22 


TATE    OF 


of  Recorder  of  Deeds  of 


County,* 


County. 


}3S.: 


I.  N.,  recorder  of  deeds  of  the  said  county  of  ,  do 

certify  that  I  am  the  keeper  of  the  records  and  office 

kept  in  the  office  of  the  recorder  of  deeds  of  said  county 
,  a  public  office  of  said  State  of  ,  not  apper- 

;  to  a  court. 

)  further  certify  that  I  have  compared^  the  foregoing  with 

iginal  record  of  a  deed  \_or,  mortgage]  now  remaining  of 
in  the  office  of  said  recorder  of  deeds  of  county 


aid,  in  book 


of  deeds,  page 


and  that  the 


proved  in  Slaughter  v,   Cun- 
n,  24  Ala.  260. 

itained  by  Capen  v,  Emery,  5 
36. 

sertificate  by  the  clerk  that  the 
Dg  judge  is  such  officer,  is  not 
ry  under  the  act  of  Congress. 
7.  Snowhill,  2  Dutch.  76. 
nich  certificate  does  no  harm. 
V,  Chandler,  13  B.  Mon.  252. 
usually  appended.  See  Form 
12. 

ly  such  record  as  may  be  filed 
it  to  law  is  admissible.  See 
r.  Striker,  31  App.  Div.  129, 
.  Supp.  729.  To  compel  amend- 
f  such  a  record,  see  People  ex 
ise  r.  German  Hospital,  8  Abb. 
32. 
I  proving  certificate  of  incorpo- 


ration of  a  foreign  corporation,  see 
L.  1877,  chap.  311  (Birdseye's  Rev. 
Stat.  (ed.  1901),  Vol.  I,  p.  1280); 
U.  S.  Vinegar  Co.  v.  Foehrenbach,  74 
Hun,  435,  26  N.  Y.  Supp.  632;  ard, 
148  N.  Y.  58. 

22  Under  U.  S.  R.  S.,  §  906.  Markoe 
V,  Aldrich,  1  Abb.  Pr.  55.  This  mode 
is  not  exclusive. 

28  Any  county  without  the  State 
where  used,  and  subject  to  the  juris- 
diction of  the  United  States. 

24  Failure  to  state  that  the  copy 
was  compared  with  the  original  makes 
the  certificate  fatally  defective  if  the 
authentication  is  sought  to  be  sus- 
tained under  New  York  statutes. 
Nolan  V.  Nolan,  35  App.  Div.  339,  54 
N.  Y.  Supp.  975. 
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I 


foregoing  is  a  correct  transcript  therefrom,  and  of 
such  original," 

[If  the  officer  has  no  seal  of  office,  add:']  I  do  f 
that  I,  as  such  recorder  of  deeds,  have  no  seal  of  c 
there  is  no  seal  of  said  office.^ 

In  testimony  whereof  I  have  hereui 
my  name  \_if  he  has  seal,  add:  and 
of  my  office],  at  ,   in  said 

day  of  ,  19     , 

[Signature  of] 
Recorder  of  Deeds  of 

FORM  No.  1531. 

Certificate  of  prodding  juitico,  governor,  or  secretary  of  SU 
annexed  to  the  above. 

State  of  ,  >        1      . 

Office    of     [Secretary    of    State],  J  **** 

I,  C.  S.,  Secretary  of  State  [or.  Governor]  of  t 
of  ,  do  hereby  certify  that  the  above-nam 

and  has  been  during  the  year  19     ,  the  [recorder 
county,  in  said  State  of  ,  and  the 

records  and  office  books  kept  in  the  office  of  the 
deeds  of  said  county  of  ,  a  public  office  not 

to  a  court.^ 

[I  do  further  certify  that  there  is  no  seal  of 
recorder  of  deeds,  and  that  said  recorder  of  deeds  1 
office  or  official  seal.] 

I  do  further  certify  that  the  foregoing  attestatio 
N.  is  in  due  form,  and  by  the  proper  officer. 

In    testimony    whereof  I  hereunto  s 
\_8eal.]         and  affix  [the  great  seal  of  said  State* 
at  ,  this  day  of 

[Signatui 
Secretar 


^  If  the  certificate  is  of  an  original 
paper,  certify  that  he  is  the  officer  in 
whose  custody  the  paper  is  required  to 
be  by  the  laws  of  the  State,  and  affix 
seal,  if  any.      Code  Civ.  Pro.,  §  958. 

26 This  is  not  perhaps  essential; 
and  wlicre  the  office  is  one  which  in 
this  State  has  no  seal,  our  courts  will 
]iresume  that  no  seal  existed  there. 
Waterville  Mfg.  Co.  v.  Brown,  9  Ilow. 
Pr.  27. 

27  May  be  by  the  presiding  justice 


of  the  county,  parisl 
which  the  record  offio 
governor  or  secretar 
chancellor  or  keepei 
seal  of  the  State,  c 
county. 

28  If  the  certificate 
siding  justice,  add  h 
said  office  is  kept  wi 
for,  parish  —  or,  dist 
it]  of  which  I  am  pre 

29  If  the  certificate 
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FORM  No.  1532. 

te  by  derk  to  authority  of  presidins  justice  who  hat  certified  a 
non-judicial  record.80 

OF  ,\ 

:y  of  ,    J 

L  K.,  clerk   [or,  prothonotary]®^  of  the  court  of 

,  of  which  M.   N,,  above  named,   is  presiding  justice, 

certify  that  said  court  is  a  court  of  record;  that  C.  S., 

name  is  subscribed  to  the  foregoing  certificate,  was  at  the 

F  making  the  same  the  presiding  justice  of  said  court,  duly 

[or,  commissioned],  and  qualified  as  such;  and  that   [I 

11  acquainted    with    the   handwriting  of  such  judge,  and 

believe]  his  signature  to  the  same  is  genuine. 

.L] 

In    testimony   whereof   I    have   hereunto    set   my 
hand  and  affixed  the  seal  of  said  court,  at  , 

this  day  of  ,  19     . 

[Signature  of], 

Clerk. 
FORM  No.  1533. 


£zemplificatioii32  of  record  of  conyeyance.88 


OF 

tv  of 


,-} 


8S. 


}reby  certify  that  amongst  the  records  in  my  office  and 
Y  as  recorder  of  deeds  in  and  for  the  county  above  named, 
s  the  following: 

re  take  in  a  complete,  duplicate  of  the  record  with  its  title, 
tication,  incidental  memoranda,  etc.,  etc.'\ 

I,  M.  N.,  recorder  of  deeds  in  and  for  said  county,  do 

further  certify  that  I  have  compared  the  foregoing  with 

ginal  record,  and  that  the  same  is  a  true  and  correct  copy 

said  [deed  of  assignment  of  J.  E.  H.  and  wife  to  T.  D. 

id  of  the  whole  thereof,  and  a  full  exemplification  of  the 


ustice  or  magistrate  without 
)ffice,  no  seal  wiU  be  attached. 
S.  R.  S.,  §  906. 
bsence  of  this  certificate  ren- 
i  previous  certificates  fatally 
!  under  United  States  statute. 
.  Nolan,  36  App.  Div.  339,  64 
upp.  976. 

ficient  without  showing  what 
Bee  is.  Trebilcox  v.  McAl- 
Hun,  469. 


82  For  the  distinction  between  ex- 
emplification and  certified  copy,  see 
Vol.  I,  p.  47. 

A  certified  copy  of  an  entire  record 
is  often  called  an  exemplification,  the 
distinction  now  being  formal  where 
the  copy  is  entire. 

83  This  Form  is  available  under 
N.  Y.  Code  Civ.  Pro.,  §  947,  on  show- 
ing that  the  original  cannot  be  pro- 
duced. 
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record  of  the  same  as  the  same  remaiiid  of  record 
office, 

[Seal] 

Ij?    ti^stimoxy    wherof    I    liave    hereui 
band  and   affi-xed  the  seal  of  ray  sa 
,  this  day  of 

[Signature  and 

[If  under  IK  S.  E,  S..  %  406^  must  append  ceriijici 
or  other  of^cial;  see  Form  1531,] 


V.    STATITTESW   OF   SISTER   STATE,  TERRITORY 
FORM  Ho,  1534. 
Certificate  authenticftting  a  law  of  another  State, 


Iss.: 


Office    of    Secretary    of    State, 

State  of  ,         , 

I,  C,  D,,  Secretary  of  State  of  the  said  State  of 
hereby  certify  that  I  ha%*e  eompared  the  fore^ii 
origiTial  law  or  statute  of  said  State,  now  remaining 
of  reeofil  in  my  office ;  and  that  the  same  ig  a  corre- 
therefrom,  and  of  the  whole  of  siieh  originaK  I 
certify  that  such  law  or  statute  was  duly  enacted  oi 
day  of  ,  19     ,  and  took  effect  on  the  day 

19      ;  [if  effect  was  conditioned  on  promulffation,  aa 
in  pursnance  of  section  thereof,   duly  publis 

J  and  The  ,  prior  to  the  day 

19         ]  and  that  such  law  or  statute  was,  on  the  ea 
of  y  and  has  ever  since  been,  and  now  is,  i 

and  effcf t  in  said  State  of  ,  as  one  of  the  law; 

of  said  State. 

ISealJ^] 

J^  WITNESS  whereof  I  have  hereunto  * 
and  affixed  the  great  seal  of  said  Str 
this  day  of  ,  19     . 

[Signature 
Secretary 


Mlncludeit  private  aetR,  Ferase  ft 
Brooks  Paper  Co.  r.  \Til!ott,  1»  Abb. 
Fr  4ia;  Succession  of  ttice,  21  Ln, 
Auu.  6J4- 

ar.  l^nrlrr  i:,  S.  R.  B,,  fi  »05.  ThiJ 
mode  h  not  <?xcluHive;  tlip  more  iifliml 
TiifMle  ia  lh(?  prod  net  inn  of  tbt*  printed 
volume,  purporting  to  he  pubUiibed  by 


the  nutbciri^  of  the  8l 
coiintrv-  See  Abb,  T 
Code  Civ,  Pro,,  §  942 
8oe.  t\  HrtJe,  29  App, 
N.  Y.  8iipp/704. 

3fl  It  nmat  be  tlie  gi 
s«fll  of  thi'  Secretflry  c 
suOlcieiit.  Sisk  47,  Wood 
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VI.— JUDICIAL  RECORD  OF  FOREIGN  COUNTRY. 
FORM  No.  1686. 
Jienticjitioii  of  jadgment-roll  of  coart  of  foreign  country.sr 

ify  that  the  forgoing  are  true  copies  of  the  records  filed 
Central  Office  of  the  Supreme  Court  of  Judicature  in 
1],  and  legally  kept  in  the  custody  of  the  masters  of  the 
rt,  and  the  whole  of  such  records, 
d.]  [Signature.'] 

[Official  title,  as:  Head  Clerk  in  the  Writ, 
Appearance,  and  Judgment  Department,  Cen- 
tral Office.] 

is  to  certify  that  the  above  [namel  is  the  officer  in  charge 
locuments  filed  in  the  [Central  Office  of  the  Supreme 
^  Judicature  in  England],  on  which  file  are  the  documents 
1  the  above  are  certified  to  be  true  copies,  and  that  he  is 
►er  officer  to  testify  to  the  correctness  of  such  copies. 

I.]  [Signature.] 

[Official  title,  as;  One  of  the  Masters  of  the 
Supreme  Court  of  Judicature,  having  the 
superintendence  and  control  of  the  Central 
Office  of  the  Court] 

le  Right  Honorable  John,  Duke,  Baron  Coleridge,  Lord 
astice  of  England,]  hereby  certify  that  the  above  [name] 
ster  of  the  High  Court,  and  one  of  the  legal  custodians 
3cords  of  such  court,  and  that  the  above  signature  [name] 
B  proper  handwriting  of  the  said  master. 

^  the  Supreme  Court  [Coleridge,  L.  C.  J.] 

dicature,  England.] 

le  Right  Honorable  Stanley,  Baron  Halsbury,  Lord  High 
lor  of  Great  Britain,  Keeper  of  the  Great  Seal  thereof,] 
by  certify  that  the  within  signature  ["  Coleridge,  L.  C. 
of  the  proper  handwriting  of  the  [Right  Honorable  John, 
Baron   Coleridge,   Lord   Chief  Justice   of   England,   the 


1     ¥ 


T  N.  Y.  Code  Civ.  Pro.,  |  962. 
e  form  of  certification  waa 
in  Duustan  r.  Higgins,  13S 
where  the  English  judgment 
to  be  conclusive. 


The  record  may  also  be  proven  by  a 
sworn  copy.      Code  Civ.  Pro.,  §  953. 

As  to  certification  of  non-judicial 
record  from  foreign  country,  see  Code 
Civ.  Pro.,  §  956. 
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President  of  the  Queen^s  Bench  Division  of  the  S 
of  JuJicjtture.]  and  that  the  said  court  is  duly  o 
has  jurisdiction  in  all  actions,  matters  and  proc€ 
8ai<l  Diri&ion, 

In  witness  whereof^  I  have  hereunto  &et  mj  hm 
the  Great  Seal  to  be  affixed  at  Weatminster  tliis 

,  n    . 

IGreat  8ml,},  [Ha 


n 


TBIAL. I.     CHANGING  PLACE  OF  TBIAL. 


1723 


CHAPTER  XIV. 

TRIAL  AND  JUDGMENT. 

I.  Chanqinq  place  of  trial. 
II.  Judgment  by  defal^t,  ob  failube  to  enteb  appeakanoe,  oh 

TO  PLEAD. 

III.  TbIAL  OF  ISSUES  OF  LAW   [DEMUBBEB]. 

IV.  PbOCEEDINGS  in  case  of  TBIAL  BY  JUBY. 

V.  Trial  by  the  court. 

VI.  Trial  by  beferee. 

VII.  Statements  of  relief  appropriate  to  various  special  cases. 
VIII.  Pboceedings  in  pecuuab  actions. 
IX.  Amending  ob  confibming  judgment,  and  limiting  time  to 

BEVIEW,  ETC. 

X.  Vacating  or  opening  judgment. 
XI.  Fubtheb  directions. 
XII.  Assignment,  set-off,  discharge  and  satisfaction. 


ARTICLE  I. 

Changing  Place  of  Tkial. 

FORMS. 


[    AN    IMPBOPEB   to    A    PBOPEB 
COUNTY. 

imand  for  change, 
nsent  to  change  place  of  trial, 
der   changing  place  of   trial 
by  consent. 

Sdavit  to  move  to  change 
place  of  trial  to  proper 
county. 

2.  Statements  suitable  to  in- 
sert in  foregoing  Form. 
>tice    of    motion    to    change 
place  of  trial. 

"HANGE    ON    DISCBETIONABY 
GBOUNDS. 

Sdavit  to  move  to  change 
place  of  trial  because  impar- 
tial trial  cannot  be  had. 


1545.  Affidavit    to    change    plA««    of 

trial  for  convenience  of  vit- 
nesses. 

1546.  Order  to  show  cause  why  place 

of  trial  should  not  be  changed, 
with  stay  meanwhile. 

1547.  Affidavit  to  oppose  change. 

1548.  Order  changing  pla^-e  of  trial. 

1549.  Order    that    cause    in    inferior 

local  court  of  record  be  tried 
at  circuit  in  auother  county. 

III.    Change  by  consent. 

1550.  Stipulation  to  change  place  of 

trial;  without  prejudice. 
rv.    Removal  of  cause  to  Supbeme 

COUBT  FOB  PUBP08E  OF  CHANG- 
ING PLACE  OK  TBIAL. 

[See  list  of  Forms,  p.  1738.] 
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I,     FROM    AK    IMPROPER   TO   THE    PROPER   CX 

FORM  Ho.  153a 

Demaod  for  chAn^e.^ 

[Title  of  court  and  caiLse.] 

I  hereby  demand  that  the  plaee  of  trial  of  this  can 
to  the  proper  county,  viz.,  the  county  of  •' 

[Date.}  [Signature  and  office  add 

[Address]  To  ,  Attorney  for  < 

Attorney  for  plaintiff. 


1  Thifl  motion  ifl  matter  of  right, 
Veed^T  i\  Baker,  83  N.  Y.  !5fl;  Kid 
ners  v.  Loeb,  64  Wis,  343,  25  N,  W. 
Rep.  £10,  See,  &Ibq,  an  extended  note 
in  74  Am,  Dec,  241.  It  cannot  be  op* 
po^d  on  tite  ground  of  t.'onveaienc!@  of 
wjim^??es,  but  plaintitf  must  make  a 
subf<e4]Ut!nt  motion  for  a  cluinge  back 
to  original  county  on  tbat  ground. 
Seo  tiote  11  to  Form  1539*  A  sub- 
alitutcd  ilofendiint  may  move.  How* 
ell  r,  Steteteldt  Furnace  Co.,  69  CaL 
153,  10  Pac.  Ecp.  3m 

If  defendant  does  not  move*  the  ac- 
tion, if  tranjsitory,  cannot  be  stricken 
from  tlie  calendar  by  the  trial  judge 
when  it  appears  that  both  parties 
reside  in  another  county.  Phillips  (■, 
Tictjan,  108  App.  Div.  0,  OU  N.  Y. 
Supp,  40J*. 

As  to  evasion  by  removal  to  United 
States  court,  see  35  Alb.  L.  J.  m,  and 
VoL  L  p.  792.  As  to  amending  com- 
plaint to  change  plare  of  trial,  see 
p,  1382  of  this  volume;  Rector  v.  Ridg- 
wood  lee  Co.,  3S  Hun,  293;  aff'd, 
without  opinion,  101  N.  Y.  fiaO;  Moul- 
ton  i\  Beeelier,  1  Abb.  N.  C.  103,  235  s 
Mo99  r.  Gilijcrt,  18  ui.  202;  Faherty 
r.  Schuyler  Steam  Towboat  Line,  43 
Hun,  432. 

If  the  suoimon  sand  com  plaint  name 
different  <to unties,  the  complaint  con- 
trols. Rector  r.  Ridgwood  Ice  Co., 
xupra;  Fiaher  r.  Ogden,  12  App,  Div. 
e02,  43  N.  Y.  Supp.  HI;  TolWfit  t\ 


Howard,  94  App,  Div 
8upp.  235. 

2  The  service  of  tlii 
essen  t  ia  1    pre  requ  is  i  le 
N.  Y.  Code  Civ.  Pro., 
Cejitral  R.  R.  Co.  r. 
Co.,    d    How.    Pr.    lOfl 
Borveil  with  or  after 
wiUj  or  before  the  ana 
r.  McQuade,  18  Hun, 
r.    Goltiberg,    40    Wis 
Bradley,  21  Minn.   15 
amended   answer,   aer 
time  to  amend  as  of 
man   r.   Fuller,  etc., 
442;    Harmon   t?.  Van 
Div.   103,  67  N.  Y,  8i 
the    fact    that    a    pri( 
Bcrrcd  with  the  origi 
no  motion  inade^.  do4'>^  i 
mon  t\  Van  Ness,  ?■ 
same  diij%  though  an 
is  timely.     Gtmt  t\  li' 
79  Hun,  €m,  29  N.  Y 
defauU  is  lunde  in  ier^ 
and    is  thereafter  op 
cannot  serve  the  dema 
swer     ^Spauldjng  r.  J 
Co..  5  App.  Div.  621, 
203. 

3  A  demand  desig 
than  the  proper  couu 
Ben rd^ ley  t\  Dickersor 

*  t)n  a  fipruand  by 
dcfendonta  being  reft 
several  defendonU  ma 
man  r.  Gregory,  42  Hi 
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FORM  No.  1537. 
Content  to  change  pUce  of  tzUilfi 
of  court  and  cause.] 

ireby  consent  that  the  place  of  trial   of  this  cause  be  changed 
he  county  of  to  the  county  of  ;  and  that  an 

to  that  effect  may  be  entered  without  further  notice. 

[Sign,  date,  and  address,  a^s  above.~\ 

FORM  No.  1538. 
Order  changing  place  of  trial  by  consent.^ 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
of  cause.'] 

n  reading  and  filing  the  annexed  consent,  and  on  motion 
T.,  attorney  for  defendant: 

EBED,  that  the  place  of  trial  of  this  cause  be,  and  the  same 
is  changed  from  the  county  of  to  the  county 

,  the  latter  being  the  proper  county. 
Br:^  [signature  of  judge  by  initials  of  name  and  title]. 

FORM  No.  1539. 
Affidavit  to  move  to  change  place  of  trial  to  proper  county.s 

of  court  and  cause.] 
e.-\ 
[.,  being  duly  sworn,  says : 

'hat  he  is  the  defendant®  above  named. 

That  the  summons  and  complaint  were  served  on  this  de- 


t  on  the 


day  of 


19      ;  *  and  that  before 


\  Code  Civ.  Pro.,  |  986.  Must 
Ki,  if  at  all,  within  five  days 
mand. 

B    the    demand    is    served   by 
a    which    event    the    time    is 
Lesser  v.  Williams,  6  N.  Y. 
7;  ard,  119  N.  Y.  639. 
also,  Form  1560. 
;r  in  orifnnal  county, 
r.  Code  Civ.  Pro.,  §  986.    This 
must  be  made  within  fifteen 
ter  demand.     Or,  thirty  days, 
iemand  was  served  by  mail, 
r.  Met.  St.  Ry.  Co.,  68  App. 
1,  74  N.  Y.  Supp.  54.      After 
[ie  has  passed  it  is  not  matter 
it   (Duche    V.    Buffalo    Grape 
^o.,  11  Abb.  N.  C.  233),  but  is 


still  within  the  power  of  the  court,  in 
furtherance  of  justice.  McConihe  r. 
Palmer,  76  Hun,  116,  27  N.  Y.  Supp. 
832. 

9  Let  defendant  make  the  affidavit 
if  practicable.  Johnson  v.  Lynch,  15 
How.  Pr.  199.  If  by  attorney  or 
agent,  state  reasons.  Brittan  v.  Pea- 
body,  4  Hill,  61. 

If  the  party  is  a  corporation,  any 
recognized  officer  may  make  the  affi- 
davit. Commercial  Ins.  Co.  v,  Mehl- 
man,  48  111.  313.  So  may  an  agent 
whose  duties  include  the  controversy 
in  question.  Jones  r.  Chicago,  etc., 
R.  R.  Co.,  30  Iowa,  68. 

If  the  party  is  an  infant  the  guar- 
dian ad  litem  may  make  it. 


1726 


ABBOTT  8  PEACTICE  AND  FOSMS. 


II 


m 


answering,  this  deponent  caused  an  appearance  to 
and  the  annexed  demand  in  writing  to  be  served  [c 
his  answer*®  deponent  caused  the  annexed  demand  i 
be  served]  on  the  attorneys  for  the  plaintiff  on  the 
,19  ,  as  appears  by  tlie  admission  of  serv 
and  that  the  plaintiff's  attorney  has  not  consented 
within  five  days  thereinafter  serve  a  consent]  to  chai 
of  trial,  as  appears  by  the  annexed  affidavit  of  A.  T 
attorney. 

III.   [Here  state  ground  of  right  to  change;  see  ne 

TV.  [If  slay  or  extension  is  asked,  or  order  to  shon 
condition  of  the  cause,  see  p.  1172.  And  if  extens\ 
state  as  to  previous  extensionsS\ 

V.  [//  stay  or  extension  is  asked,  add  oath  to  n 
Form  No.  1604,  p.  1784.] 

[Jurat,]  [S 

[Notice  of  motion,  or  order  to  show  cause;  see 
1543  or  1546.] 


Forms  Nos.  1540-1542.—  STATEMENTS  SUITABLE  TO  INSI 

GOING  FORM. 

FORM  No.  1540. 
Noii-reaideiice.i3 

That  the  defendant  at  the  time  of  the  commence! 

action  resided,  and  now  resides  at  street,  ii 

,  in  the  county  of  ,  in  this  State 

the  plaintiff  is  a  non-resident  of  this  State  and  resic 


10  See  note  2  to  Form  1536. 

11  If  this  motion  is  seasonably  made 
it  cannot  be  opposed  on  grounds  of 
impartial  trial  or  convenience  of  wit- 
nesses. Acker  r.  Leiand,  96  N.  Y. 
383 ;  Sylvester  v.  Lewis,  55  App.  Div. 
470,  67  N.  Y.  Supp.  176.  The  motion 
should  be  granted,  and  plaintiff  make 
a  subsequent  motion  to  change  the 
place  of  trial  back  to  tbe  original 
county.  Id.  Nor  can  a  cross-motion 
on  those  grounds  be  made  till  after 
issue.  Bonnell  v.  Esterly,  30  Wis. 
549. 

12  If  motion  is  made  before  issue 
joined,  the  better  practice  is  to  pre- 


sent the  oath  to  merits, 
not  be  essential.  See  I 
terberg,  48  Misc.  30,  fi 
72.  If  a  verified  answi 
terposed,  setting  up  afl 
no  affidavit  of  merits  w 
Iron  Nat.  Bank  r.  Dolg 
327,  61  N.  Y.  Supp.  68 
13  The  word  "reside 
used,  means  a  permanei 
distinguished  from  a 
place  for  the  transact! 
or  pleasure.  Washingi 
103  App.  Div.  423.  95 
094.  Compare  Bischoff 
App.  Div.  120,  85  N.  Y. 
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ieponent's  means  of  knowledge;  or  his  information,  dis- 

^ources.y^ 

FORM  No.  1541. 

Corporatioii.iB 

as  appears  from  the  allegations  of  the  complaint,  plain- 
foreign  corporation,  created  by  or  under  the  laws  of  the 
F  ,  and  is  engaged  in  business  at  ,  in 

ite,  where  its  principal  office  is  located. 

FORM  No.  1542. 
Local  actioii.10 

the  action  is  brought  [state  subject  of  action;  for  instance, 
ay  the  plaintiff  as  owner  of  certain  real  estate  situate  in 
ige  of  ,  and  county  of  ,  to  restrain  this 

nt  from  erecting  a  bridge  across  a  highway  in  said  village, 
reby  connecting  certain  buildings  owned  and  occupied  by 
endant  as  a  hotel,  situate  upon  the  real  estate  of  defendant, 
uate  on  each  side  of  said  highway,  and  is  for  the  de- 
tion  of  the  rights  of  the  respective  parties  in  and  to  such 
jT,  and  the  extent  of  their  interest  in  the  real  estate  consti- 
said  highway,  and  adjacent  thereto,  as  by  reference  to 
nplaint  will  more  fully  appear. 


I^ations  as  to  plaintiff's  resi* 
ly  be  set  forth  on  informa- 
belief,  if  the  sources  are 
And  they  will  prevail  over 
lenials  or  statements  by  the 
or  his  attorney.  See  Boyle 
ard  Oil  Co.,  102  App.  Div. 
L  Y.  Supp.  677. 
treign  corporation  is  a  non- 
within  the  statute.  A  do- 
rporation  is  a  resident  of  the 
herein  its  principal  place  of 
is  located,  unless  it  is  a  rail- 
wration  with  lines  extending 
rent  counties.  As  to  foreign 
ons,  see  International  Life 
0.  V,  Sweetland,  14  Abb.  Pr. 
e,  also,  note  in  8  Anno.  Cas. 
to  domestic  corporation,  see 
Troy  Laundry  Mach.  Co.,  44 
.  389,  60  N.  Y.  Supp.  1080; 
Buffalo  Grape  Sugar  Co.,  11 
C.  233.  As  to  railroad  cor- 
having  its  line  in  different 
see  Poland  v.  United  Trac- 
88  App.  Div.  281,  85  N.  Y. 
aff'd,  on  opinion  below,  177 

bion   against   a  city   of   the 
[ass   must,   if  transitory,  be 


brought  in  the  county  where  the  city 
is  located.  Cznamowsky  r.  Rochester, 
56  App.  Div.  388,  66  N.  Y.  Supp.  931. 

l«  Barnes  v.  Barnhardt,  102  App. 
Div.  424,  92  N.  Y.  Supp.  459;  Litch- 
field V,  Inter.  Paper  Co.,  41  App.  Div. 
446,  68  N.  Y.  Supp.  856;  Leland  v. 
Hathorn,  42  N.  Y.  547 ;  Roche  v.  Mar- 
vin, 92  id.  398 ;  Acker  v.  Leland,  96  id. 
383;  Wyatt  v.  Brooks,  42  Hun,  502; 
Moss  V.  Gilbert,  18  Abb.  N.  C.  202; 
Yates  County  Nat.  Bank  of  Penn  Yan 
r.  Blake,  43  Hun,  162;  N.  Y.  Code 
Civ.  Pro.,  §  982.  As  to  penal  actions, 
see  Ithaca  Fire  Dept.  v.  Beecher,  99 
N.  Y.  429;  Leonard  i\  Ehrich,  40  Hun, 
460;  Taylor  v.  Attrill,  31  id.  132. 
Action  against  director  of  corporation 
for  false  report  is  no  longer  penal. 
Hutchinson  r.  Young,  80  App.  Div. 
246,  80  N.  Y.  Supp.  259. 

lif  an  action  is  begun  in  a  Justice's 
Court,  and  discontinued  upon  the  title 
to  realty  coming  into  question,  the 
new  action,  under  Code  Civ.  Pro., 
S  2953,  begun  in  that  county  cannot 
be  removed  as  matter  of  right;  al- 
though the  real  property  lies  in  an- 
other countv.  Eaton  r.  Hall.  78  Apflw 
Div.  542,  79  N.  Y.  Supp.  887. 
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ABBOTT-S   rBAGTiCE   AKD   FOBICa, 


FORM  No.  1543, 

Ifotict  of  motiOD  to  clumse  place  of  IfiaLi? 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  the  annexed  affidavits 
defendant^  and   B.   X,,  his  attorney,  verified  th<^ 

;  19  ,  and  upon  the  complaint  [or,  the  plea 
action,  and  the  demand  to  change  the  place  of  ti 
served  on  yon,  the  undersigned  will  move  this  cour 
Term  thereof  to  be  held  at^*  ,  on  the        di 

19     ,  at  oVlfH^k  in  the  forenoon  of  said  day, 

of  trial  in  this  action  he  changed  from  the  county 
the  proper  connty,  viz,,  the  county  of  [d* 

and  for  such  other  and  further  relief  as  may  be  ji 
costs  of  this  motion-^ 

[Date.]  [Signalure  and  offtee  addre 

[Address]  To  Defendant 

Plaintiff- 8  attorney. 

[Aho  to  co-defendanis  not  joining.} 

[For  affidavit  to  oppose,  see  Form  1547;    orde 
1548,] 


IT  Motion  is  tteoe&siiry  to  enforce  the 
denuuidt  if  ooneent  be  not  given.  Ver- 
Riont  Cent  nil  R.  R.  Co.  r*  Nortliern 
R.  R  Co,.  6  How.  Pr.  100.  See  note 
2  to  Form  1539»  aa  to  time  to  make 
motion. 

If  th«  motion  isba«ed  on  the  grotind 
that  the  county  named  is  not  the 
pro|)cr  eottiity,  n  dt*fendant  may  moTe 
without  aotic**  to  a  co-defendant  who 
has  not  appeared.  North  Shore  Ind. 
Co.  t\  Rfindnll.  108  App,  Div.  232,  95 
N,  Y.  Hupp.  75S. 

If  the  appHcntion  h  on  a  diacre- 
tionury  prr»und,  oil  the  defendantu 
should  unite  in  nirtkiug  the  moticm 
iB^iUv  i\  iTutton,  6  Wend,  50R;  Legg 
©.  Doriheim.  10  id.  TOO),  or  conaant 
to  the  change  u  ill  pas  pfood  reason  ia 
<shown  for  tlieir  not  jojuing  l  Berg- 
man f\  Noble,  10  Civ.  Pro.  Rep,  UW), 
ns  for  instance,  that  thn'ie  who  do  not 
join  hrtve  suffered  a  defsiult  ( Chaee  v* 
Benham,  12  Wend.  200;  Welling  r. 
Sweet.  1  Ho  ft-.  Pr,  15f} ) .  or  unl«sB 
their  liability  U  several  as  in  the  ease 
of  noAker  and  indor?ier,  in  which  eaae 
efUier  nuj  move   (Sherman  t\  Greg* 


or^,  42  How.  Pr,  481 
be  in  form  mgtiinat  sev 
has  I  teen  served  upo: 
motion  may  be  mad 
Brittiin  i'.  Peitbody, 
subd  2, 

Where  all  do  not 
the  motion  should  b 
who  do  nf>t,  Sherinar 
Co.,  92  Hun.  30,  30  1 
Mflirs  r,  Remsen»  3 
The  motion  may  stai 
such  notiee  Ui  be  g\Yt 

i^  A^  to  place  of  n 
1540,  note  42,  and  Vc 

leScc  Vol.  I,  p.  U 

so  If  ft  notice  of  ix 
venue  on  diaereliona 
for  cost;*  uliaoliiicly, 
costs  will  be  allowed 
pearing  merely  to 
Phelps  r.  Wa,ason«  2 
But  this  rule  »hauhl 
demand  disreirarded, 
should  be  charged  w 
bard  P.  Nat*  Prot.  li 
Pr.  U». 
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II.—  CHANGE  ON  DISCRETIONARY  GROUNDS." 

¥ORM  No.  1544. 

to  moYO  to  clujige  place  of  trial  becauae  impartial  trial  cannot 
be  liad.22 

Form  1539  to  the  *.] 

That  this  action  is  brought  to  recover  [here  state  the 
of  the  cause  of  action,  e.  g. ;]  damages  for  an  alleged  libel 
le  plaintiff,  published  in  the  ,  and  at  , 

ounty  of  M.,  of  which  the  defendant  is  charged  with  being 
tier. 

That  an  impartial  trial  cannot  be  had  in  the  county  of 

county  designated  in  the  complaint  as  the  place  of  trial 

action,  as  this  deponent  verily  believes,  the  grounds  of 

belief  are  as  follows  [setting  forth  in  detail  the  circum- 

with  corroborating  affidavits':^ 

If  stay  or  extension  is  asked,  or  order  to  show  cause,  state 
m  of  the  cav^e,  see  p.  1172 ;  and  if  stay  is  asked,  show  dili- 
'  and  if  extension  is  asked,  state  as  to  previous  extensions,'\ 

\_Add  oath  to  merits;^  see  p.  1741,  Form  1554.] 

at.'\  [Signature.'] 


er  the  discretionary  power 
I  by  N.  Y.  Code  Civ.  Pro., 
>  cliHDge  the  place  of  trial  in 

secure  impartial  trial,  the 
ice  of  witnesses  or  the  ends 
le,   the   court   may  send   the 

a   county  which   under  the 

provisions  of  the  statute 
t  be  the  proper  county.  Her- 
5riffith,  2  App.  Div.  560,  37 
Supp.  1098;  Hausmann  v, 
r  App.  Div.  459,  39  N.  Y. 
89;  Gorman  V.  South  Boston 

32  Hun,  71. 

r.  Code  Civ.  Pro.,  §  987,  subd. 
Moulton  r.  Beecher,  1  Abb. 
3;  Stoddard  v.  D.  &  H.  R,  R. 
S,  Y.  St.  Rep.  73,  16  N.  Y. 
tl;  Weiant  v.  Rockland,  etc., 
.,  74  App.  Div.  24,  76  N.  Y. 
19,  11  Anno.  Cas.  113.  See. 
Ings  in  criminal  cases.  People 
>n,  114  App.  Div.  697;  People 
T,  109  App.  Div.  Ill,  95  N.  Y. 
M;  People  r.  Diamond,  36 
,  72  N.  Y.  Supp.  179. 

109 


23  The  affidavit  should  state  in  de- 
tail facts  and  circumstances  which 
induce  the  belief  that  an  impartial 
trial  cannot  be  had,  in  order  that  the 
court  may  judge  whether  the  belief  is 
well  founded;  it  is  not  enough  to  pre- 
sent the  affidavits  of  individuals,  how- 
ever respectable,  to  their  belief  that 
an  impartial  trial  cannot  be  had. 
Archer  v.  Mcllvray,  86  App.  Div.  612, 
83  N.  Y.  Supp.  727;  Bowman  t?.  Ely, 
2  Wend.  250;  People  v.  Bodine,  7 
Hill,  147;  People  t?.  Vermilyea,  7  Cow. 
108,  137 ;  Scott  V.  Gibbs,  2  Johns.  Caa. 
116.  Contra,  Taylor  v\  Gardiner,  11 
R.  I.  182. 

A  boast  by  one  of  the  parties,  or  his 
agent,  may  be  considered.  Tuomey  r. 
Kingsford,  68  App.  Div.  180,  74  N.  Y. 
Supp.  13. 

It  is  not  now  required  that  an 
actual  effort  should  he  first  made  to 
impanel  a  jury.  See  cases  in  note 
22,  supra. 

24  If  stay  is  nskcd,  the  papers  must 
show  that  the  defendant  has  used  due 
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FORM  No.  1545. 
AiBdATit  to  change  place  of  trial  for  coBTtnioico  of  i 
[Title  of  court  and  action.'] 
[Venue.'] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  [or,  the  attorney*^  fo 
ant]  above  named. 

II.  That  the  summons  and  complaint  in  this  actio: 
on  this  defendant  on  the  day  of  ,19 
issue  was  joined  herein  by  the  service  of  this  defend 
[or,  by  the  service  of  the  plaintiff's  reply],  on  the 

,  19     . 

III.  [State  place  where  cause  of  action^  arose,  cu 
this  action  is  brought  to  recover  for  iron  sold  and 
the  plaintiff  to  the  defendant;  and  the  defense  is 


diligence  in  preparing  the  motion  for 
the  earliest  practicable  day  after  issue 
joined.    N.  Y.  Gen.  Rule  No.  48. 

Unfavorable  press  comments  are  not 
necessarily  sumcient,  even  in  criminal 
cases.  See  People  t*.  Sarvis,  09  App. 
Div.  604,  74  N.  Y.  Supp.  1067.  Com- 
pare People  r.  Jackson,  114  App.  Div. 
697. 

VA  verified  answer,  setting  up 
affirmative  defenses,  may  be  accepted 
in  lieu  of  an  affidavit  of  merits.  See 
Iron  Nat.  Bank  v.  Dolge,  46  App.  Div. 
327,  61  N.  Y.  Supp.  680. 

MN.  Y.  Code  Civ.  Pro.,  §  987, 
Bubd.  3.  The  convenience  of  witnesses 
and  the  ends  of  justice  must  be  pro- 
moted. Tuomey  v,  Kingsford,  68  App. 
Div.  180,  74  N.  Y.  Supp.  13. 

This  motion  must  be  made  with  rea- 
sonable diligence  after  an  issue  of  fact 
is  joined.  Haines  v.  Reynolds,  95 
App.  Div.  276,  88  N.  Y.  Supp.  689; 
Darragh  v.  McKim,  2  Hun,  337  (hold- 
ing eleven  months'  delay  fatal ) ; 
Becker  v.  Town  of  Cherry  Creek,  77 
Hun,  11,  28  N.  Y.  Supp.  279  (id.,  al- 
though previous  time  had  been  ex- 
pended in  motion  to  change  on  an- 
other ground,  and  appeals  from  its 
denial ) . 

All  the  defendants  should  join  in 


the  application,  or  f 
shown.  Lyman  v.  On 
App.  Div.  30,  60  N.  Y 

And  a  defendant  no 
be  served  with  notice  ( 
Nichols  f.  Riley,  112 
98  N.  Y.  Supp.  340. 

It  cannot  be  made 
fact.  Moore  r.  Pillsbv 
142  (denying  the  mot 
murrer). 

Convenience  of  the 
pert  witnesses,  is  not  t 
Hedges  r.  Bemis,  38 
66  N.  Y.  Supp.  566;  : 
rant,  83  Hun,  32,  31  I^ 
Groff  t?.  Rome  Met.  B 
App.  Div.  152,  90  N. 
Compare  Tuthill  v.  I 
75  Hun,  656,  26  N.  Y 

An  action  will  not 
from  an  adjoining  c 
York  county,  for  this 
Hirstkind  v.  Mayer,  91 
86  N.  Y.  Supp.  836. 

2TThe  am&vit  she 
made  by  the  party  if 
made  by  attorney,  stat 
V.  Gibbs,  2  Johns.  Cas 

For  other  rules,  see 
1539. 

asThe    place    of   tt 
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ty  in  said  sale ;  that  said  breach  consisted  in  the  unfitness 
iron  for  the  purposes  for  which  it  was  sold  and  warranted 
plaintiff,  for  use  in  defendant's  factory  in  said  town  of 
;  that  the  sale  and  warranty  were  made  in  said  town 
ntiff's  agent,  and  the  use  of  the  said  iron  was  attempted 
endant  and  its  unfitness  ascertained  at  his  said  factory 

if  the  action  is  for  libel  after  stating  character  and  de- 
That  there  is  no  allegation  that  said  libel  was  published 
of  the  county  of  ,  wherein  said  paper  is  printed.]^® 


[Oath  to  merits  as  in  Form  1604,  p.  1784.]^ 

[hat  the  next  trial  term  in  the  coimty  of  [pla^e 

I  named  by  plaintiff]  7  is  appointed  to  be  held  on  the 

next. 
'..  the  next  trial  term  in  county   [to  which  it  is 

I  to  remove  the  causeY^  is  appointed  to  be  held  at  , 

day  of  next.]^ 

;  there  has  been  no  trial  term  in  either  county  at  which 
use  could  be  noticed  for  trial  since  issue  was  joined  as 
id.3» 

That  this  defendant  has  fully  and  fairly  stated  to  his 
I,  T.  X.,  who  resides  at  in  the  county  of  , 

ts  which  he  expects  to  prove  by  each  and  every  one  of  the 
ng  witnesses,  viz.,  J.  L.,  E.  F.,  G.  H.,  and  J.  K. ;  that  each 


Iways  be  stated  and  is  a  mate- 
lideration.  Lewis  Co.  v,  Phoe- 
Co.,  115  App.  Div.  188;  Groff 
i  Met.   Bedstead   Co.,  supra; 

V,  Conhaim,  45  Misc.  234,  92 
pp.  99,  and  cases  cited ;  N.  Y. 
le  No.  48.     It  will  be  a  con- 

oonsideration  when  the  wit- 
re  equal.  Bell  t.  Whitehead 
>.,  6  App.  Div.  555,  39  N.  Y. 

action    for    libel    should    be 
the  county  where  the  news- 

B    published    and    circulated. 

ac  V,   Tobey,    109   App.  Div. 

N.  Y.  Supp.  302. 
State   Bank   of   Syracuse   v, 
Hun,  406;   Laroque  r.  Con- 

*pra»    Or  state  tliat  affidavit 


of  merits  has  been  served  and  filed. 
N.  Y.  Gen.  Rule  No.  23. 

81  See  note  21  to  Form  1544. 

32  The  congested  condition  of  the 
calendar  may  be  considered.  Kava- 
naugh  t?.  Merc.  Trust  Co.,  94  App. 
Div.  575,  88  N.  Y.  Supp.  113;  Archer 
V.  Mcllravy,  86  App.  Div.  612,  83 
N.  Y.  Supp.  727.  It  is  hardly  appli- 
cable, however,  upon  a  motion  to 
change  from  Erie  to  New  York  county. 
Osterhout  p.  Rabe,  39  App.  Div.  413, 
57  N.  Y.  Supp.  336. 

A  county  adjacent  to  New  York 
county  will  not  be  selected  to  obviate 
this  objection,  except  under  most  un- 
usual circumstances.  Kavanaugh  r. 
Merc.  Trust  Co.,  Bupra. 

33  If  there  has  been  delay,  excuse 
must  be  alleged.    See  note  26,  p.  1730. 
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and  every  one  of  them^  is  a  material  and  necessary 
his  defence  on  the  trial  of  this  cause,  as  he  is  advis< 
counsel  and  verily  believes,*'  and  that  without  the 
ea€h  and  every  one  of  the  said  witnesses  this  def( 
safely  proceed  to  the  trial  of  this  cause,  as  he  is  al 
his  said  counsel  and  verily  believes;"  that  said  wi 
in  the  county  of  ,  as  follows:  viz.,  J.  L.,  who  i 

at  No.  street  in  the  city  of  ,  K  I 

of  ,  G.  H.,  in  the  town  of  ,  and 

town  of  ,  in  said  county.*® 

Til,  That  the  facts  which  he  expects  to  prove 
nesses  are  as  follows  :*•  [stating  each,  for  instance. 


34  U  muRi  appear  from  the  facts 
slated  that  e:u;h  and  every  one  of  the 
witnri^'B  lA  luaterial  and  necessary, 
»nd  that  without  the  testimony  of 
i^tich  and  ev^Ty  one  he  cannot  safely 
|iroMM?d  to  thp  t  rial  of  the  cause.  Car- 
penter r.  Cc^ntinental  Ins.  Co.,  31 
liun,  78.  Stating  that  without  the 
teEttmony  of  each  of  the  witnesses  the 
party  could  not  safely  proceed  to 
trial'  but  omitting  to  add  the  words, 
and  ercrif  oit*^  of  them,  has  been  held 
insu  flic  i  cut.     Id. 

S''  It  niu<^t  Appear  that  the  witnesses 
arc  n^ci^fisarT  as  well  as  material. 
Bniith  r.  Mack,  70  Hun,  617,  24  N.  Y. 
8upp.  13L 

3a  The  fitntenient  as  to  the  advice  of 
eounael  is  e^^i^ntial  (Rieger  v.  Pulaski 
Glove  Co..  114  App.  Div.  174;  Sinnit 
t%  Camb,  ValL  Soc.,  27  Misc.  686,  58 
N.  Y.  Supp.  238;  Chapin  v.  Overin,  72 
ITun,  514,  25  N.  Y.  Supp.  627),  unless 
the  afllant  isi  himself  a  counsellor. 
Aekerman  t;  Delude,  29  Hun,  137. 

3"  The  omission  of  this  averment  is 
a  fatal  defect  Chapin  v.  Overin, 
»u$Mn;  Randerson  r.  White  Star  Tow- 
ing Co..  2fi  ^Vi^c.  305,  56  N.  Y.  Supp. 
1004;  Cflrpt^nt«r  v.  Continental  Ins. 
Co..  .11  Hun,  78;  note  4,  supra. 

3RThe  ftflidavit  should  state  the 
namci^  of  the  witnesses  residing  in  the 
county  to  which  the  defendant  seeks 
to  change  the  venue  (Anonymous,  6 
Cow,  389  J  ;  and  it  must  state  the 
particular  to^vn  or  village  of  their  re- 
spective rctiihk'iices.  Rieger  t\  Pulaski 
Olove  Co..  114  App.  Div.  174.  If 
they  reside  in  a  city,  the  street  num- 
ber muiit  be  given,  and  their  occupa- 


tions as  well.  Lym 
Club,  28  App.  Div.  30 
1004.  The  place  of 
termined  by  the  coun 
witnesses  reside,  rati 
distance  which  thej 
travel.  Hull  v.  Hu] 
People  V.  Wright,  5  I 

Convenience  of  wit 
not  employes  of  a  pai 
the  greater  considen 
Reynolds  Felting  Co. 
487,  98  N.  Y.  Supp. 

Conveuience  of  witn 
without  the  State,  wi 
ered.  Osterhout  t*.  Rs 
413,  57  N.  Y.  Supp. 
Cb.  r.  Blood,  8  Abb.  '. 
V,  Rome,  Watertown, 
38  Hun,  507. 

For  a  general  note 
of  change  of  venue  u] 
see  3  N.  Y.  Anno.  Ci 

88  The  omission  to  e 
which  the  defendant  4 
by  each  of  his  witnes 
the  affidavit  insuflicie: 
reliance  is  placed  by 
a  general  allegation  < 
ity  of  witnesses,  unh 
wherein  they  are  mat< 
Hayes,  7  How.  Pr.  24J 
davit  should  state  in 
which  the  defendant  ( 
by  each  of  the  witness( 
respectively,  where  th 
ability  of  any  contest 
venience  of  witnesses 
Fort  Edward  Waterwo 
Pr.  61. 
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>le,  as  thiLs:']  By  E.  F.  the  fact  that  the  note  mentioned  in 
iplaint  was  made  by  this  defendant  without  consideration, 
:  the  accommodation  of  the  payee  therein  named,  and  that 
et  was  known  to  the  plaintiff  at  the  time  he  received  said 
By  6.  H.  that  the  plaintiff  discounted  said  note  at  a 
is  rate  of  interest,  as  allied  in  tl;ie  answer  herein.     \_And 

[.  [Here  state  the  grounds  for  expectation  that  the  wit- 
will  testify  as  he  alleges  they  will,  as;]  That  deponent  has 
illy  interviewed  each  one  of  the  above-named  persons,  and 
?n  informed  by  each  one  of  them  that  he  knows  the  facts 
deponent  has  alleged  he  will  prove  by  him,  and  will  so 
\or,   otherwise;  and  may  annex  affidavits  by  the   wit- 

,46 

[7/  order  to  show  cause  is  asked,  slate  reason,  as  thvs:1 
ho  next  trial  term  of  this  court  appointed  to  be  held  in 
nty  of  ,  is  on  the         day  of  next,  and  there 

pecial  Term  at  which  an  order  to  change  the  place  of  trial 

made  in  this  action  after  the  day  of  next, 

he         day  of  next     That  no  previous  application 

s  on  p.  1172]. 
]  [Sigiiature.'] 

FORM  No.  1546. 
)  show  cAuae  why  place  of  trial  shoald  not  be  clianged,  with  stay 
meanwhile.41 

of  court  and  action.'] 

he  annexed  affidavit  of  the  defendant,  verified  on  the 

,   19     ,  and  on  the  pleadings,  let  the  plaintiff 
luse  at  a  Special  Term  of  this  court  to  be  held  at 

day  of  ,  at  o'clock  in  the  noon 


42 


iWil 


Bell  r.  Whitehead  Bros.  Co., 
)iv.  555,  39  N.  Y.  Supp.  434, 
s  cited  from  the  various  de- 
bs, as  to  necessity  of  this  par- 
It  was  held  enough  in  Browne 
Hope,  73  App.  Div.  599,  77 
iupp.  1,  to  show  a  "  strong 
ity  "  that  the  witnesses  would 
jr. 

deponent  has  personal  knowl- 
what  he  can  prove  by  his  wit- 
le  may,  of  course,  omit  the 
\  to  prove,"  and  make  a  posi- 
erment  in  paragraph  VTI. 
le  the  grounds  of  his  expecta- 
nt be  disclosed.  Thurfjell  r. 
ee,    70    Hun,   401,  24   N.   Y. 


Supp.  278;  Rheinstrom  r.  Weir,  5 
App.  Div.  109,  38  N.  Y.  Supp.  1030; 
Schwarz  v.  Robbins,  58  App.  Div.  336, 
OS  N.  Y.  Supp.  1001;  Avery  r.  Allen, 
78  App.  Div.  540,  79  N.  Y.  Supp.  88(5. 

41 N.  Y.  Code  Civ.  Pro.,  §  986; 
N.  Y.  Gen.  Rule  No.  48. 

42  The  motion  must  be  made  in  the 
county  designated  by  the  summons 
and  complaint  (even  though  it  was 
not  the  proper  county),  or  in  the 
same  district,  or  an  adjoining  county. 
Bangs  r.  Selden,  13  How.  Pr.  163. 
And  see  Vol.  I.  p.  101,  etc.  If  an 
order  to  show  cause  is  procured,  it 
must  be  made  returnable  in  the  dis- 
trict.    Court  Rule  No.  37. 


i 
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or  fli  BOOH  thereafter  as  counsel  can  be  Iieard,  wh; 
trial  of  this  action  dhould  not  be  changed  from  the  a 
to  the  county  of  ,*^  aod  whj  the  defeuds 

have  the  costs  of  thii  motion,  if  opposed  by  plaint 
other  relief  as  may  be  juBt  And  until  the  determi 
motion,  let  all  proceedin^fs  on  the  part  of  the  plain 
and  particularly  { specifying  any  proceedings^,  oil 
jmnaing  witnesses,  desired  to  be  stayed*'^]* 

Service  of  this  order  and  tlie  papers  on  which 
on  or  before  the  day  of  f  1^     t  sball  \ 

[Authentication  as  in  Form  818,  p.  111 

FORM  m.  I64r 

Affidivit  to  opfHjia  cbtsgc.4« 
\TUh  of  came.l 
{Vemie.^ 
A.  B,,  the  plaintiff  above  named,  being  duly  swoi 

L  That  he  has  fully  and  fairly  stated  to  A,  T., 
this  cause,  who  resides  at  ,  in  the  county 

the  facts  which  he  expects  to  prove  by  each  and  ere 
following  witnesses,  vi^*,  J,  L.*  who  is  a  [physicia 

4iiSee  note  21  to  Form  1544. 

♦4  See  not*"  20  to  Form  1543. 

*»'By  N.  Y.  Gen.  Rub  No,  48.  an 
order  to  fltny  proceedings  for  tli*"  pur- 
pofte  of  moving  to  chnnpr  the  place 
of  triaU  "  shtill  not  stay  the  plAintifT 
from  takini;  any  step,  except  snihpcrnt* 
ing  witncBeea  for  llie  trinK  wllhoiit 
ft  special  elaui^e  to  tljat  efTcot/' 

irtN.  y.  Co<3c  Ciw  Pn>..  S  OSfi,  If 
defendant's  motion  i»  nmde  to  change 
from  an  improper  to  {i  proper  county, 
it  cannot  be  opposed  for  aiike  of  im- 
pjirtiat  trial  or  the  convenience  of 
wilneftftea,  but  plnintifT  mu^t  wait,  anil 
if  the  motion  be  fjranted*  mme  in  the 
other  county^  after  i^siie,  fnr  a  con- 
trary  chan^*.  See  note  R  to  Form 
15.19  i  Gifford  i\  Town  of  Gravesend. 
8  Abb-  N,  C,  240. 

But  tbe  statute  requires  that  not 
only  the  convenienee  of  witnesses  but 
the  ends  of  ju&tiee,  as  well,  will  be 
promoted.  The  plaintiff  may  oppose 
the  application  on  the  second  j^ronnd 
alone,  aa^  by  showing  that  an  impar- 
tia!  trial  cannot  be  had.  See  Tuo- 
mej  t?,  Kingftford,  68  App.  Div*   180j 

7i  n;  y,  Supp,  13, 


Defejidiiut's  motio 
eonvenience  of  witJii 
defeated  by  counter  3 
dieting  his  def**nae,  ft 
to  try  the  merits  on  i 
mn  h.  Fhelps,  10  H 
Becker  v.  Town  of  C 
Hun,  n,  28  N,  Y,  S^ 

But  counter  affidavi 
noBsei  mentioned  in 
davit »  showing  that  t! 
of  the  matters  to  1 
proposei  to  eall  them 
in  a  different  manner 
Lewis  Co.  1%  Pbwni: 
App,  Div,  188;  OsU^rl 
App.  Vlw  413.  57  N. 

Where  convenience 
in  question*  the  pi  a 
should  be  jn  form  an 
ilar  to  that  required 
Fish  V.  Fish,  61  Ap 
N.  Y.  Supp,  900;  O 
Bank  v.  Shepherd,  1^ 
Exch.  Bank  v.  Hill,  2^ 

The  same  rules  gov 
(POTem  the  other;  a 
Form  1545,  and  note^ 
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street  in  the  city  of  ,  in  the  county  of 

,*••  C.  D.,  who  resides  in  the  town  of  ,  in  said 

and  E.  F.,  G.  H.  [etc.,  naming  them  aZZ],  all  of  whom 
1  the  town  of  ,  in  said  county  of  ;  and 

7  are,  each  and  every  one  of  them,  material  and  necessary 
»  for  this  plaintiff  on  the  trial  of  this  cause,  as  he  is 
by  his  said  counsel,  and  verily  believes ;  and  that  without 
mony  of  each  and  every  one  of  said  witnesses,  this  plain- 
lot  safely  proceed  to  the  trial  of  this  cause,  as  he  is  also 
by  his  said  counsel,  and  verily  believes. 

"hat  the  facts  which  this  plaintiff  expects  to  prove  by  said 
>s  are  as  follows :  [state  them  in  detail  as  to  each  witness, 
him,  and  showing  his  materiality,  as  in  paragraph  VI I, 
645.] 

[As  in  paragraph  VIII,  Form  1545.] 

e  also  place  of  transactions,  etc.f^  may  also  show  plain- 

^rmity,  and  inability  to  bear  expense.^^ 

'  add  stipulation  to  admit  facts  relied  on  by  defendant."]^ 

nay  show  that  ends  of  justice  will  not  be  promoted  by  the 
^  congested  condition  of  calendar  of  other  county,  etcJ] 
rf.]  [Signature."] 

FORM  No.  1548. 
Order  chansiiig  place  of  trULBO 
n  {court  order)  and  recitals  as  in  Form  No.  820,  p.  1174.] 

RED,  that  the  place  of  trial  of  this  action  be  and  hereby 
^d  from  the  county  of  to  the  county  of  ** 

ate  ground  if  desired;  see  Vol.  I,  p.  229  —  and  state  any 
n  imposed,  as:]  upon  condition  the  defendant  within 


note  38  to  Form  1545. 

r.  Pendergast,  61  Cal.  72; 
n.  Rule  No.  48. 
iwell    r.    Romer.    18    Wkly. 

Tutliill  r.  L.  I.  R.  R.  Co., 
556,  26  N.  Y.  Siipp.  1029; 
Fish,  61  App.  Div.  572,  70 
ipp.  900.      Compare  Hedges 

38  App.  Div.  349,  56  N.  Y. 
J. 

ipulation  to  admit  affidavits 
itnesses  in  evidence,  or  that 
Id  BO  swear,  will  be  ineffec- 
B  Roberts  r.  Lansing,  60  App. 
69  N.  Y.  Supp.  736;  Rhodes 
if,  48  App.  Div.  361,  63  N.  Y. 
7,     The  stipulation  must  be 


to  the  effect  that  the  facts  sought  to 
be  established  by  the  witness  will  be 
admitted  upon  the  trial.  Ingal  v. 
Stoddard,  35  App.  Div.  639,  64  N.  Y. 
8upp.  813. 

49*  Note  46,  supra. 

BO  N.  Y.  Code  Civ.  Pro.,  |  987. 

Express  direction  to  the  clerk  to 
transmit  papers,  being  given  by  the 
statute  ($  988),  need  not  be  embodied 
in  the  order.  And  see  Cooper  p.  Arctic 
Ditchers,  56  Ind.  233. 

This  is  a  clerical  duty.  Fisk  v, 
Albany  &  Susq.  R.  R.  Co.,  41  How.  Pr. 
366. 

51  See  note  21  to  Form  1544. 
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dfljs  atipulate  that  the  evid^ice  of  ih^  witnesses  resii 
count  J  of  may  be  taken  (if  the  plaintiff  eleci 

by  deposition,  to  be  used  on  the  trial  with  the  same 
effect  as  though  they  were  produced  and  examined,®  \ 
dollars  costs'^  of  this  motion  to  defendant  [to  abide  t 
this  action]* 

Enter^:   [mgnature  of  judge  by  initials  of  nume 
title.] 

IServe  copy  on  plaintiff's  attorney, ^'l 

FORM  No.  1549. 

Order  that  ttuie  in  Inferior  local  court  of  record  be  trit€  at 
the  Supretoe  Coort^t^  in  «a other  county* 

At  a  Special  Term  [ete,^ 
820,  p.  1174], 


In  the  Matter  of  the  Application 
of  y*  Z»,  for  a  trial  at  a  Trial 
Term  of  this  court  in 
county;  of  the  action  of  A,  B., 
plaintiff,  against  Y.  2.,  defend- 
ant, pending  in  the  court. 


On  reading  and  filing  the  petition  of  Y.  Z.,  verifif 
day  of  ,  19     ,  f  and  the  affidavits  of 


H  Condi tlona  may  be  imposed  upon 
granting  tlie  order,  ^xich  as  a  bare  sug* 
gMted  (Dimbam  v.  Pnrmcnter,  74 
Hun,  5fi»,  26  N.  Y,  Supp,  0ri5;  Fbh 
V.  Fiah,  61  App.  Div.  S72.  70  N.  V. 
Siipp.  SOO)*  But  the  t-ourt  ha»  no 
power  to  compel  di^feirdant  to  submit 
t-o  a  reference.  Lewis  Co.  r.  Ph<»iiix 
Cap  Co.,  115  App.  Div.  ISS;  yAmou- 
reux  r.  Erie  R.  R.  Co.,  02  App.  D\\\ 
505,  71  N.  Y.  Supp.  70. 

fi3  0n  this  motion  to  chanipe  the 
place  of  trial,  the  costs  fkTt^  usuallj 
made  to  abide  the  event  of  the  suit, 
whether  the  motion  be  granted  or  de* 
fiied.  Gidney  r.  S|>e1man,  6  Wend. 
525;  Norton  r.  Rkh.  20  Johns.  475. 
But  see  Worthy  i\  Gilbert,  4  id.  4iJE. 

But  it  may  be  otherwise  where 
plaintiff  has  not  compiled  with  a  de- 
mand under  the  Code.  Hubbard  i'. 
National  Protection  Ina.  Co.,  11  How* 

Pr,  ua. 

On  granting  a  motion  made  after 


a] 


notice  of  trial,  paymei] 

preparing  for  trial  up  1 
the  stay  will  be  impo.^ 
r.  WatVous.  5  Wend.   1 

A^    to    costs    in   apec 
Purdv  r.   Wardell,    10 
aldson  r.  Jackson  t  0  id. 

54  Enter  in  the  office  i 
the  county  from  which 
trial    is  changed.      N, 
Pro.,  §  9S9. 

SubseciueDt  papers  i 
with  the  clerk  of  the  a 
to  whjcli  the  ehan^  is 
Gen.  Rule  Ko.  2, 

ss  ( H  lK^r1^  ise  pi  a  i  nt  i  ff 
at  if  the  change  had  n 
Root  r.  Tayler,  IS  Johi 
tK  Tyier,  4  Cow.  Ml. 

Mere    notice    of   the 
sufficient.    Keep  r.  Tv!<*i 

WIN.  Y.  CfuJe  Civ.' Pi 

For  funn  of  petition. 
Artick, 
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annexed,]  and  on  proof  of  due  service  thereof  and  of  the 
d  order  to  show  cause  \_or,  notice  of  motion],  and  on  the 
igs  in  the  action  therein  mentioned,  whereby  it  appears 
1  issue  of  fact  has  been  joined  in  the  action  therein  men- 
in  the  court,  and  that  the  case  is  a  proper  one  for 

f  said  issue  at  a  trial  term  of  this  court  in  the  county  of 
,  instead  of  the  county  of  ;  and  on  motion  of 

of  coimsel  for  the  petitioner,  and  after  hearing  A.  T.  for 
ff  [or,  no  one  appearing]  in  opposition  thereto,  and  on 
.  of  Z.  T.,  for  the  petitioner: 

EBED,  that  the  issues  of  fact  arising  upon  the  pleadings 
I  action  of  A.  B.  against  Y.  Z.,  in  the  court,  be 

t  a  trial  term  of  this  court  in  the  county  of  ,  upon 

,g  terms,  if  any,  imposed], 

5r:  [signature  of  judge  hy  iniiials  of  name  and  titleJ] 

le  order  and  motion  papers  in  office  of  clerk  of  county  where 
Serve  certified  copy  order  on  adverse  party,  and  on  clerk 
%ty  with  note  of  issue,  when  cause  is  put  on  calendar.'] 

FORM  No.  1550. 
Stipulation  to  change  place  of  trial,&7  without  prejudice. 

of  court  and  action.] 

parties  to  this  action  hereby  stipulate  and  consent  that 
ice  of  trial  thereof  be  changed  from  the  county  of 
county  of 

}}ing  clause  may  he  as  follows:]  That  such  change  of  place 
1  shall  not  prejudice  the  paintifFs  right  to  apply  to  any 

of  this  court  of  the  district,  for  a  commission  to 

le  testimony  of  witnesses  in  ,  nor,  in  case  such 

ssion  be  issued,  the  right  to  have   interrogatories  settled 

such  justice.  Such  commission,  when  executed,  shall  be 
5d  to  the  clerk  of  the  county  of  ,  and  all  deposi- 

luly  taken  and  returned  by  virtue  of  any  such  commission, 
»  read  on  the  trial  of  this  cause  wherever  the  same  may  take 
in  the  same  manner  and  with  the  like  effect,  and  subject  to 


Y.  Code  Civ.  Pro.,  %  988. 
itten  stipulation  is  desirable, 
r  up  the  proposed  order  and 
itten  consent  to  its  entry.    See 
I,  p.  433. 

a  stipulation,  if  intended  to 
lie  pcm-er  of  the  court,  is  sub- 
its  control.     People  r.  Globe 


Mut.  Ins.  Co.,  57  How.  Pr.  481.   Com- 
pare Volume  I,  p.  211. 

A  consent  to  a  reference  out  of 
tTie  county  is  not  equivalent  to  a 
chnn«:e  of  place  of  trial.  Brush  t?. 
Mullany,  12  Abb.  Pr.  344,  and  cases 
cited. 
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tfae  aaine  objections,  and  no  other,  as  if  the  same  h 
hy  a  cotnmidsion  issued  as  in  an  action  triable  in  e 
county,  and  had  been  returned  to  the  office  of  the 
countj. 

An  order  to  this  effect  may  be  entered  by  either 
further  notice. 

[Date.] 

[Signature  o/],  Attorney  for 

[Signature  of].  Attorney  for 
[Order,  adapt  from  Form  No.  1538.     Enter  in  cov 

named.^] 


IV.  REMOVAL  OF  CAUSE  TO  SUPREME  COURT  FOB 
CHANGING  PLACE  OF  TRIAL. 


(1555) 
(1556) 

(1557) 


The  same  — 
tion  is  by 

AflKdavit  to 
remove  ca 
place  of  t 

Order  remo 
changing  ] 


L   CoifFULsoBT  Removal. 

K  Power  of  tlie  court. 
2, of  court  to  which  cause  is  re- 
moved. 

3.  T!ic  prnctiee. 

FOEUS. 

(1551)  AfHclnvit  to  obtain  stay  in 
local  court  to  enable  appli- 
cant to  move  Supreme 
Court  for  removal  of  cause. 

n">52)  Order  for  stay  thereon. 

( 1553 )  Notice     indorsed     on     copy 

order  for  service. 

(1554)  Petition   for  removal  of  an 

action  from  a  County 
Court  or  the  New  York 
City  Court  to  the  Supreme 
Courtt  to  change  the  place 
of  trial. 

I.    COBiPULSORY  REMOVAL. 

1,  Power  of  the  court.] — The  power  of  the  0( 
statutory,  and  the  statute  must  be  strictly  pursue 
right  to  remand  a  case  not  within  the  statute  is  dc 
when  necessary  to  prevent  injustice,**  if  there  ii 


II.   Removal  fob  E 
or  County 

(1558)  Certificate  1 

of  a  cause 
Court  foi 
judge. 

(1559)  Petition   to 

to  remoi 
County  Cc 
fication,  e 


58  In  Fitch  r.  Hull,  18  How.  Pr.  314. 
an  ordpf  to  rhanfre,  entered  by  stipu- 
lation   in   the    county   to   which   the 


change  was  made,  wi 
at  least  so  far  as  to 
to  set  it  aside. 


W  Swepson  v.  Call,  13  Fla.  537. 

»>  Field  f^Talcott,  4  Monthly  L.  Bui.  22.  If  there  is  ai 
Huhj^t,  the  cause  will  not  be  remanded.  ACatter  of  Suydai 
Se  N.  Y.  Supp.  1117. 
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Y  by  appeal,  as,  for  instance,  in  the  case  of  a  removal  claimed 
»  of  a  certificate  or  consent  without  order. 

of  court  to  which  cause  is  removed.^  —  The  court  to 

a  cause  is  duly  removed  gains  full  possession  of  it,  and 
sj  proceedings  or  dismiss  it,  as  if  it  had  originally  been  in* 
d  there.*^ 

Vhe  practice.']  —  The  motion,  when  a  motion  is  required, 
)  made  on  papers  entitled  in  the  court  where  the  action  is 
ig,  even  if  the  application  is  made  to  another  court  having 
to  interfere  and  order  the  removal,®  but  a  petition  is  more 
)riate  in  such  a  case. 
I  motion  should  be  promptly  made.^ 


FORM  No.  1551. 

t  to  obtain  itay  in  local  court  to  enable  applicant  to  more  Snpromo 
Court  for  removal  of  cauae.^ 

of  original  court  and  cause.] 
le.] 
Z.,  the  defendant  [or,  plaintiff]  herein,  being  duly  sworn. 


rhat  the  issue  was  joined  herein  on  the         day  of 
y  the  service  of  an  answer  by  the  defendant  Y.  Z. 
the  application  is  by  defendant,  state  or  refer  to  oath  to 
',  as  in  Form  No.  1554,  paragraph  III.] 

That  deponent  is  advised  by  his  counsel  Z.  T.,  who  resides 
,  in  the  county  of  ,  and  verily  believes,  that 

IS  a  right  and]  it  is  necessary  to  the  ends  of  justice  to  have 
ftce  of  trial  changed  to  some  other  county,  and  for  that  pur- 
5  have  the  [action]  removed  to  the  Supreme  Court,  and  de- 
t  intends  to  apply  to  the  Supreme  Court  forthwith  for  an 
for  such  removal.  That  immediately  upon  the  joinder  of 
as   aforesaid,    deponent  and  his  said  counsel  commenced 

p  V.  Paget,  72  Law  Times,  290. 

tier  V,  DowR.  2  How.  Pr.  98   (holding  that  a  motion  in  the  Supreme 

to  remove  thither  a  Common  Pleas  action,  was  properly  entitled  in 

ramon   Pleas). 

I  Note  20  to  Form  1545. 


e    stay    mny    be    granted    by 

ourt,  or  by  a  judge  authorized 

proceedings  in  either  court. 


N.  Y.  Code  Civ.  Pro.,  §§  319,  346. 
page  415  of  Volume  I. 


See 
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preparation  for  said  applicfttioB^  and  have  used  du< 
preparing  to  make  it  on  the  earliest  possible  day 
passed,  slate  excise  or  explanation'].     That  such  aj 
first  be  heard  in  the  Supreme  Court,  at  the  Specia 
held  on  the  day  of  next,  at 

III,  That  no  previous  application  has  been  mad 
p.  1172  of  this  volume,] 

FORM  Ho.  1552. 
Ord«r  i^t  tUf  t]i«reoB.« 

[Title  of  court  and  cause.] 

On  reading  and  filing  the  annexed  affidavit  of  ^ 
the  day  of  ,19       [and  on  the  plea< 

and  on  motion  of  Z.  T»,  attorney  for  [defendant], 

ObdeB£d,  that  all  proceedings  on  the  part  of  tl 
herein^  and  particularly  [here  specify  particular  Oi 
be  stayed  for  twenty  days  from  this  date,^  or  un 
deteriuinatinn  of  the  application  about  to  be  made 
said  affidavit. 

[^Date.]  {Signature  and  initials  of  title 

FORM  Ho.  1563. 
Kotic«  indorsed  on  copy  order  for  tenrice. 

Please  take  notice,  that  the  within  is  a  copy  of  an 
this  day  granted  by  Hon.  ,  a  justice  of  the 

\Datc  and  address,]  [Signature  and  adc 

Attorney 

FORM  Ho.  1554. 
Petition  for  TvmovAl  of  an  action  from  a  County  Court  or  th< 
Court  to  the  Supreme  Couit,  to  change  the  place  o 

[Title  as  in  Form   1556.] 

To  the  Supreme  Court  of  the  State  of  Xew  York. 

The  petition  of  Y,  Z.  rcs]>cctfully  shows: 

I,  That  he  is  the  defendant  [or,  plaintiff]  in  an  i 
in  tlie  fRullivnn  roiinrT]  Court  by  A.  B.  against  y< 
for  [here  hrleflij  indirnfe  nature  of  the  action,  and 


c»S^  Stay  of  rROCEEmNG.%  p.  413 
of  VoIuTne  I. 

If  the  statute  did  not  nave  all  pro^ 
cwtJingH  had.  Ruch  aa  provisional  r^Tn- 
edies,  it  would  l>e  proper  to  enumerate 


them,  and   provide  i 

their  continued  effec 

eeSee  Court  Rule  : 

6T  Code  Civ.  Pro.,  i 
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mse,  and  where  the  cause  of  action  and  defense  arose,  if 
t  is  material  to  the  question  of  place  of  trial}.^ 

State  condition  of  cause,  for  instance  thus:']   That  the 
LS  and  complaint  were  served  on  the  defendant  Y.  Z.  on 
day  of  ,  19     ;  and  the  answer  of  said  de- 

was  duly  served  on  the  day  of  >  19     >  wid 

se  has  not  yet  been  put  on  the  calendar;  and  the  next 
m  is  appointed  for 

application  is  by  defendant^]  III.  That  your  petitioner 
y  and  fairly  stated  the  case  to  Z.  T.,  his  attorney,  who  re- 
No.  ,  street,  in  the  city  of  ,  and  that 
I  good  and  substantial  defense  on  the  merits  to  the  action 
Kseeding],  as  he  is  advised  by  his  said  attorney  after  said 
Qt,  and  verily  believes  to  be  true. 

/  affidavit  of  merits  is  already  filed^^  say]  That  a  due  and 
it  affidavit  of  merits  has  been  made  in  this  action  by  said 
nt,  and  was  filed  on  the  day  of  >  19     >  with 

•k  of  said  Court   [and  notice   thereof  given  to 

?%  attorney]. 

[7/  the  application  is  to  secure  impartial  trial,  or  for  con-. 
e  of  witnesses,  proceed  as  in  Forms  Nos.  1544  or  1545.''*]' 

if  the  ground  of  application  is  that  the  county  is  not  the 
onc]^  That  the  said  county  of  is  not  the  proper 

for  the  trial  of  said  action  [here  state  facts  showing  that 

is  the  only  proper  county,  for  instance]  that  at  the  com- 
ment of  said  [action]  all  the  parties  thereto  resided  [and 
ide]^'  within  the  State,  and  neither  of  them  in  said  county 
,  but  the  plaintiff  [resides  and]  then  resided  at  , 

county  of  ,  and  the  defendant   [resides  and]  then 

at  ,  in  the  county  of  ,  and  that  county 

jht  the  proper  county  for  the  trial  of  said  [action^*]. 


note  28  to  Form  1545. 

oath  bj  attorney,  see  next 
ee,  also,  p.  1784,  Form  1604. 
^  Gen.  Rule  No.  23. 

nature   of   the   controvergy, 

where  the  cause  of  action  or 
irose,  and  the  facts  showing 
ity  of  witnesses,  may  be  con- 
by   the   court   in    ikdng  the 

trial  (N.  Y.  Gen.  Rule  No. 
tever  be  the  principal  ground 
m;  and  hence  those  facts 
e  stated  if  material. 


72  Demand  is  not  necessary. 
Granger  r.  Sheble,  34  Hun,  241. 

73  So  far  as  the  residence  of  the 
parties  is  concerned,  this  ground  will 
be  limited  to  an  action  in  the  New 
York  City  Court,  as  the  jurisdiction 
of  a  County  Court  in  a  transitory 
action  depends  on  the  defendant's  resi- 
dence. 

74  See  note  76  following.  If  the 
action  is  in  a  County  Court,  these 
facts  constitute  a  jurisdictional  ob- 
jection; not  so,  however,  in  the  New 
York  City  Court. 
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[And  if  siaif  is  asked  from  the  Supreme  Courf^] 
petitioner  is  advised  by  hiB  counsel  2.  T.,  who  reside 
in  the  county  of  ^  and  verily  believes,  [that  he 

and]  it  is  necesaary  to  the  ends  of  justice  to  have  1 
trial  changed  to  the  county  of  ,  or  some  other 

that  of  ,  and  for  that  purpose  to  have  the  acti 

to  the  Supreme  Court/''  That  immediately  upon  tin 
issue  as  aforesaid^  your  petitioner  and  his  said  a 
meueed  preparation  for  said  application,  and  have  ua 
gence  in  preparing  this  motion  for  the  earliest  prai 
[here  siaie  circumstances  subsiantiating  this  alhgt 
showing  necessity  for  a  slay  of  adverse  proceedings 
and  date  dates  when  trial  could  first  he  had]^ 

{If  order  to  show  cause  is  asked]  V.  That  no  previ 
tion  for  an  order  to  show  cause  why  a  removal  should 
nor  for  a  stiiy  for  the  purpose  of  such  an  applicatic 
made  [except,  e/c.'*], 

WiiEREFOBE,  your  petitioner  prays  that  an  order  m 
by  ihy  coiirtj  removing  into  this  court  said  action,  i 
pose  of  changing  the  place  of  trial  thereof  [or,  said 
for  the  purpose  of  changing  the  place  of  hearing  th 
that  the  place  of  trial   [or,  hearing]  be  olianged  by 


TtrFor  method  where  it  Is  Aaked 
from  the  Jocal  court,  ««  Fomw  1551 
ftnd  155^. 

70  The  New  York  stntute  (N,  Y. 
Code  Civ.  Pro.,  U  319,  31**1),  comteni- 
pfates  amon^  the  groutidfl  for  removal 
from  a.  local  t^mri,  the  grownda  for 
d  change  of  place  of  trm!  in  the  Su- 
preme Court;  and  thia  act?ordfi  with 
the  ruling  in  CorneU  r.  Evans,  7  Hun, 
2m.  It  ia  true  that  §  09 1  of  the 
Code  unneceasarily  declares  that  the 
article  i»  applicable  in  the  Supreme 
Court  only,  but  this  can  be  given 
litenil  effect  in  nenrly  all  cases  by 
fonaidering  that  the  removal  from  the 
local  court  is  determined  first;  the 
action  U  then,  in  contemplation  of 
law,  in  the  Supreme  Court,  and  the 
change  of  place  of  trial,  declared  by 
the  flatne  order*  then  tnkeit  effect  on 
the  action  in  the  Suptpme  Court.  It 
ia  true  that  §218,  relating  to  a  few 
minor  loeul  courts,  contemplotefl  not  a 
removal  of  the  whole  cause,  but  of  the 
trial  only;  but  it  declares  that  the 
court  must  ntake  the  order  in  a 
proper  cane,   and   the  on!y  means  of 


determining  what  is  a  ] 
to   refer   to   the   secttoi 

the  proi>er  county  in  c&9 
in  (he  Siiprenie  COrirt 
Quinn  r.  \*an  Pelt,  12  H 
the  mere  fact  that  the 
the  particj*  makes  anoth 
proper  place  of  trial,  is 
give  a  right  to  a  retnov 
r,  Butler,  4  Abb.  Pr.  5 
be  observed,  however, 
facts  which,  when  tl 
brought  in  the  Rwpreni 
only  the  ground  of  a  cha 
are,  if  appearing  in  a» 
local  court,  object lans  tc 
tion.  Where  an  object io 
to  a  defendant  as  an 
the  jurisdiction,  he  si 
special iy;  but  it  will  * 
f erred  to  rely  upon  it  a 
than,  perhaps,  to  waive 
appearing  ond  Asking  t 
cause. 

TTEequired    by    N.    Y 
No.  48. 

78  See   p,    110,    paragi 
p.  170  of  Volume  L 
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county  of  ,  or  to  such  other  county  as  the  court  may 

proper  for  the  ends   of  justice    [and  for  costs  of  this 

tc]  ISigtuUure.] 

[Verification  as  in  Form  No.  821,  p.  1175.] 

FORM  No.  1555. 
The  same  — where  the  petition  is  by  the  attorney. 

in  last  Form,  inserting  the  attorney  for  Y.  Z.  before  the 
^^  the  defendant/'  in  paragraph  I,  and  substituting  said 
ant  [or,  said  plaintiff]  for  "  your  petitioner "  in  all  the 
ions,  so  far  as  necessary;  and  substituting  the  following  in 
}/  paragraph  III:^ 

That  your  petitioner,  who  resides  at  ,  has  been  re- 

by  said  defendant  to  defend  [or,  said  plaintiff  to  bring] 
ition,  and  from  the  statement  of  the  case  in  this  action, 
;o  your  petitioner  by  said  ,  your  petitioner  verily  be- 

that  said  has  a  good  and  substantial  defense  upon 

irits,  to  [or,  a  right  to  recover  on]  the  cause  of  action  set 
n  the  complaint,  or  some  part  thereof ;  and  the  reason  why 
jtition  is  not  made  or  verified  by  said  is   [here 

f\. 

dify  paragraph  IV,  by  substituting  defendant,  or  plaintiff, 
titioner,  with  such  changes  as  may  be  necessary.] 


FORM  No.  1556. 
Tit  to  oppose  motion  to  remove  cause,  and  change  place  of  txiaL 
ne  Court,  County  of 


B  Matter  of  the   Petition   of 

Y.  Z., 
<emove    an     Action    Between 
A.  B.  and  Y.  Z. 


^.] 

r.,  being  duly  sworn,  says: 

Phat  he  is  the  attorney  for  the  plaintiff  in  this  action. 

its  win  not  be  asked  if  the   action    was    properly     triable    where    it 
ughi. 
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II.  That  the  action  is  brought  upon  , 
joined  on  the            day  of                 ,  19     ;  and 
this  motion  to  remove  the  cause  were  not  served  u 
day  of                 ,  19     .^ 

III.  That  immediately  after  joinder  of  issue, 
the  cause  on  the  calendar  of  the  Court,  and  i 
be  reached  in  due  course  there  before  the  da 
19     ,  and  deponent  is  prepared  to  try  it  then. 

IV.  That,  since  the  cause  was  so  at  issue,  two  t 
bc?rn  held  in  the  county  of  ,  to  which  def 
have  tho  cause  removed,  at  which  trial  terms  it  m 
rpa<  hoil  and  tried,  and  probably  would  have  been, 
promptly  applied  and  caused  removal  of  the  cause 
sub^antiafintj  this;  as,  that  junior  issues  have  bee 

[Jurat] 

\For  other  Forms,  see  those  used  on  ordinary  mo 

place  of  trial  in  preceding  article.'\ 

FORM  No.  1557. 
Order  mnoviag  cause  and  changing  place  of 

At  a  Special  Term  of  the  Supre 
See  Form  820,  p.  1174  oj 

\  Title  as  in  last  Form.'] 

On  readiBf^  and  filing  the  petition  of  Y.  Z.,  veri 
dny  of  ,19       [specifying  all  the  papers 

thn  pleadings  in  the  action  therein  mentioned,  and 
Z,  T,  for  said  defendant  Y.  Z. ;  and  A.  T.  for  said 
in  opposition  thereto  [or,  and  on  proof  of  service 
of  this  motion  1,  and  on  motion  of  Z.  T.,  attome 
fendant  [no  one  appearing  for  said  plaintiff]. 

Ordered,  that  the  said  action  [or,  proceeding 
bron/^Iit  by  A.  B.  against  Y.  Z.,  be  and  the  same 
nmvTd  from  the  court  of  into  this  court,  for 

changing  th(^  place  of  trial  [or,  hearing]  thereof 
place  of  trial  [or,  hearing  thereof]  be  and  the  s 
ehan^Dd  to  the  county  of  ,**  with  dollai 

moejnn*^  f^^^  abide  the  event  of  the  action]. 


BO  See  Dfirrn^h  v,  McKim,  2  Hun, 
337;  Hoffman  t\  Spaulding,  12  Hun, 
83. 

*i  The  stAtnte  itself  declares  the  re- 


moval to  be  without 
ceedin^  already  ha< 
82  May  be  someti 
where  the  original  cc 
proper  one. 
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r:  Isignature  of  judge  by  initials  of  name  and  title.'\ 

ler  N.  Y.  Code  Civ.  Pro.,  §§  319,  343,  344,  enter  with 
clerk  of  county  where  made,  and  see  that  certified  copy 
th  removed  papers.] 

ElEMOVAL   FOR  DISQUALIFICATION   OF  COUNTY   JUDGE. 

FORM  No.  1558. 

Le  to  effect  removal  of  a  cause  from  a  county  court,  for  incapacity 
of  judge.88 

of  county  court  and  of  the  cau^e.] 

ppearing  in  this  action   [or,  proceeding]   that  the  under- 

,  the  county  judge  of  county,  is   [by  law] 

)le  to  act  therein  by  reason  of  [here  may  briefly  indicate 

for  instance']   consanguinity  to  the  [or,  being  a 

Ider    in    the    corporation    defendant  —  or,    having    been 

in  the  matter  involved  in  said  action],  and  there  being  no 
county  judge  within  said  county  [or,  it  appearing  in  this 

etc.,  that  the  undersigned,  ,  the  county  judge  of 

county,  and  ,  the  special  county  judge  of  the  same, 

h  — by  law  —  incapable  to  act  therein  by  reason  —  stat- 
tse  <is  to  each]  ; 

,  THEREFORE,  I  [or,  we]  hereby  certify  the  fact  so  to  be,*** 
end  that  the  action  [or,  proceeding]  be  hereby  removed 
his  court  to  the  Supreme  Court  [or,  from  biefore  said 
judge  to  be  continued  before  any  justice  of  the  Supreme 
within  the  judicial  district,  pursuant  to  §  342  of 

ie  of  Civil  Procedure  of  the  State  of  New  York. 

[Signature  of  name  and  initials  of  title.] 
[File  with  county  clerk.] 


another  mode  of  proceeding 
ion  to  Supreme  Court,  see 
m. 

calling  in  another  county 
»e  Matter  of  Ryers,  10  Hun, 
,  72  N.  Y.  1. 

phrase  "  incapable   to  act " 

Code  Civ.  Pro.,  contemplates 
iliflcation  of  the  character 
^d  in  f  46.  or  actual  physical 

110 


disability,  and  does  not  extend  to 
voluntaiy  absence.  Matter  of  Munger, 
10  App.  Div.  347,  41  N.  Y.  Supp.  882; 
or  to  slight  pecuniary  interest.  Mat- 
ter of  Ryers,  9upra, 

84a  A  certificate,  not  an  order  to 
continue  before  a  Supreme  Court 
judge,  is  the  proper  Form.  Matter  of 
Khinebecl^   19  Hun,  346. 


HII 

nil 
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FORM  Ho,  1559. 

Petitioii  to  Supt^ie  Couft  to  remove  action  from  County  Cou 
ficaUo&i  etCj  of  judge.^ 

To  the  Supreme  Court  of  the  Suta  of  New  York. 

The  petition  of  A.  B-  shows: 

L  That  on  the  day  of  ,  19       [he 

meneement  and  pendenct/  of  the  action  as  in  Form 
or  if  a  special  proceeding^  for  instance  thus]  C.  I 
under   the    age   of    fourteen,    by    your   petitioner, 
guardian,  heretofore  duly  presented  to  Hon.  ,K  K 
judge  of  the  county  of  ,  a  petition,  a  cop 

hereto  annexed,  praying  for  a  sale  of  the  right,  1 
tere^t  of  the  said  infant  in  certain  real  estate.  Upoi 
tion  an  order  of  the  said  county  court  was  duly  ma 
thercofj  held  at  ,  in  the  said  county  of  » 

the  day  of  ,   19     ,  appointing  F*  G 

guardian  of  such  infant  for  the  purposes  of  the  sate 
and  directing  that  it  be  referred  to  R.  F.,  Esq., 
referee*  to  ascertain  the  truth  of  the  facts  in  such  |>et 
and,  thereupon,  the  said  special  guardian  gave  the 
quired  by  law  and  the  practice  of  the  court,  and  t 
duly  approved  by  said  judge,  ^signified  by  his  ap 
dorsed  in  writing  thereon ;  and  before  any  proceedii 
upon  such  reference,  the  said  special  guardian  ] 
certificate  thereof,  also  so  required,  as  appears  by  1 
the  referee  hereafter  mentioned. 

That  afterwards  such  proceedings  were  had  that 
duly  completed  the  inquiry  directed  by  said  order  s 
ttce  of  the  court,  and  has  made  his  report,  and  is  ] 
duee  the  same* 

TL  That  said  county  judge  oas  become  [or,  yo 
has  since  then,   and  on   the  day  of  lai 

that  aaid  county  judge  is]  incapable  to  act  in  said  f 
reason  of  [here  may  briefly  indiccde  the  came,     Sei 

Wherefore,  your  petitioner  prays  that  this  con 
an  order  removing  said  petition  faction]  and  all 
thereon  to  the  Supreme  Court  [and  directing  in  wl 
shall  proceed, 

80  For  in  ode  of  reinoTal  by  certificate,  see  ta»t  Fot 
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hange  of  place  of  trial  is  desired,  state  facts  and  ground 

f,  if  asked,  as  in  Forms  Nos.  1551,  1554.] 

frder  to  show  cause  is  ashed,  add']  That  no  previous  appU- 

[etc.]. 

e.]  [Signature.^ 

[Verification  as  in  Form  No.  821,  p.  1175.] 
ler  may  be  easily  adapted  from  Form  No.  1557.] 


^ 


III 
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ARTICLE  11. 


Judgment  by  Default,  on  Failure  to  enteb 


OB  TO   PLEAD. 


FORMS. 


86 


I.    BT    the    ClEBK    (Ilf    ACTIONS    FOB 
LIQUIDATED  DAMAQBS  ON  CONTRACT). 

1560.  Notice  that  clerk  will  aatess 

amount  of  recovery. 

1561.  Statement  for  judgment. 

1562.  Affidavit  to  proceedings. 
lo63.  — on    corporation    failing    to 

serve  oraer  for  trial. 

1564.  Stipulation    for    judgment    in 

case  notes  are  given  to  settle 
action  and  are  not  paid. 

1565.  Judgment  by  clerk  on  default. 

II.   On  application  to  the  coubt. 

A.  In  other  than  cases  of  Attachment 
and  Publication,  or  Divorce,  Fore- 
closure or  Partition, 

1566.  Notice  of  application  to  court 

or  judge. 

1567.  Demand  by  defendant  not  ap- 

pearing, of  notice  of  refer- 
ence or  writ  of  inquiry. 

1568.  Affidavit    to    proceedings,    to 

enter  judgment  on  applica- 
tion to  the  court  (general 
Form). 

1569.  Order  by  the  court  for  judg- 

ment after  computation,  or 
upon  its  own  assessment. 

1570.  Order  for  judgment  for  special 

relief  (short  Form). 

1571.  Another  Form;  reciting  notice 

of  no  personal  claim,  etc. 

1572.  Another    Form;    where    dam- 

ages are  to  be  assessed  by 
writ  of  inquiry,  etc. 

1573.  Writ  of  inquiry. 


1574.  Notice  of  ezi 

1575.  Inquisition   o 

1576.  Return  (tob< 

1577.  Notice  of  mo 

inquisition 
a  new  assea 

1578.  Judgment  afl 

damages. 

B.  Where  service  uh 
and  attachment  U 
pearance  by  defem 

1579.  Affidavit     to 

obtain  perse 

1580.  Order    of    re 

proof. 

1581.  Undertaking 

1582.  Order  for  ju( 

1583.  Judgment  the 

C.  In  foi 

1584.  Affidavit    to 

1585.  Notice  of  ap] 

1586.  Order    of    re 

proof. 

1587.  Report   prelii 

ment. 
1588-1590.  SUteme 
suitable  in 

1591.  Judgment   of 

sale. 

D.  For  want 

1592.  Affidavit  of  n 

1593.  Notice  of  moi 

show  cause) 

1594.  Order  thereoi 

1595.  Judgment  the 


86  Under  N.  Y.  Code  Civ.  Pro., 
f  1207,  a  judgment,  where  no  answer 
has  been  interposed,  "  shall  not  be 
more  favorable  to  plaintiff  than  that 
demanded  in  the  complaint."  But 
this  is  simply  a  rule  of  procedure  in- 
tended for  defendant's  protection,  and 
a  judgment,  awarding  a  more  ex- 
tended remedy,  entered  in  violation  of 


the  section  is  not  v< 
upon  motion.  Harrisc 
Co.,  144  N.  Y.  326. 
affect  property  not 
plaint's  description, 
absolutely  void  to  thi 
V.  McCabe,  156  N.  Y. 
The  section  appli 
murrer  has  been  Im 
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THE  CLERK    (IN  ACTIONS  FOR  LIQUIDATED  DAMAGES  ON 
CONTRACT). 87 

FORM  Ho.  1560. 
Notice  that  clerk  will  assess  amount  of  recoyer7.88 

of  court  and  action.'\ 

ise  take  notice^  that  the  amount  which  the  plaintiff  is  en- 
to  recover  in  this  action  *  will  be  assessed,  and  his  costs 
isbupsetoents,  the  items  whereof  are  herewith  stated,  will 
usted,  by  the  clerk  of  [the  county  of  ],  at  his  office, 

,  oil  the  day  of  ,  19     >  at  o'clock      m. 

rfe.]  {^Signature  and  office  address  o/], 

e«s]  To  ,  Plaintiff's  attorney. 

Defendant's  attorney. 


seryed.  Mathot  v.  Triebel, 
>.  Div.  426,  92  N.  Y.  Supp.  612. 
Duree  plaintiff  may  enter  a 
at  less  favorable  to  himself, 
n  p.  Compton,  111  App.  Div. 
)de  Civ.  Pro.,  $  1213,  subd.  1. 
Y.  Code  Civ.  Pro.,  §§  419,  420, 
Allowable  only  in  actions  on 
b.  A  judgment  is  a  contract 
this  rule.  20  Abb.  N.  C.  218, 
f  the  complaint  charges  the 
of  money  in  a  fiduciary  ca- 

and  defendant  is  therefore 
0  imprisonment  under  a  body 
m,  the  judgment  may  never- 
be  entered  by  the  clerk  with- 
}lication  to  the  court.  S.  S. 
nd  Hill  V.  Seager,  31  App.  Div. 

N.  Y.  Supp.  985.  And  the 
og    of    the    decision    applies 

to  an  action  upon  contract 
he  complaint  makes  incidental 

of  fraud    (under   Code   Civ. 

549,  subd.  4).  If  the  action 
statutory  liability,  though  for 
:ed  damages  (Qadsden  r. 
ird,  38  Hun,  548,  a  case  of 
lal  liability  of  trustee  of  cor- 
a  for  failing  to  file  report),  or 


on  contract,  but  for  unliquidated  dam- 
ages (Matter  of  Scharmann,  49  App. 
Div.  279,  63  N.  Y.  Supp.  267),  such 
as  breach  of  warranty  —  or  in  any 
case  if  there  was  not  personal  service 
of  summons  (with  complaint  or  notice 
of  amount)  or  an  appearance  —  apply 
to  the  court,  not  to  the  clerk. 

88  This  notice  is  not  necessary  when 
the  complaint  is  verified,  and  states  a 
cause  of  action  within  Code  Civ.  Pro., 
f  420,  even  though  defendant  has  ap- 
peared. Southworth  v,  Curtis,  6  How. 
Pr.  271,  1  Code  Rep.  (N.  S.)  412.  In 
such  a  case  the  clerk  does  not  **  as- 
sess" the  sum  due.  See  Bullard  v. 
Sherwood,  85  N.  Y.  253. 

If  defendant  has  appeared  generally, 
and  the  clerk  must  make  an  assess- 
ment, five  days*  notice  of  the  assess- 
ment is  necessary.  N.  Y.  Code  Crv. 
Pro.,  §  1219.  (In  aty  Court,  two 
days,  f  3161.)  Five  days'  notice  of 
adjustment  of  costs;  two  days  where 
the  attorneys  reside  or  have  their 
offices  in  the  same  city  or  town.  Id., 
f  3263.  (In  City  Court,  two  days, 
and  one,  respectively,     f  3161.) 


t 
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statement  for  JndgmontM 

ITHle  of  court  and  cause.] 

AtnouDt  claimed  iu  summoiis  [complaint] 

lDtei«6t 

Costs  bj  statute 

Additional  defendants  served  with  process*^. . . . 

Clerk^s  fees  entering  judgment?^ 

Affidavits*®  _,...,.. 

Transcript   and  docketing^ 

Postage 

Sheriff's  fees  on  execution** 

Serving  summons  and  complaint*^ 

Satisfaction  piece** 


[AffiilavU  to  disbursements,^  as  in  paragraph 

Form.] 

FORM  No.  1568. 
Affidavit  to  procc«dingSp  to  enter  judgment  with  the 

[Title  of  court  and  action ;  or,  append  to  statement 

Form.] 
[Vemie.} 

A.  T,,  being  duly  swomj  says: 

I,  That  lie  is  the  [managing  clerk  in  the  office 
tiffs  attorney  herein,  * 

[If  defendant  ha^  failed  to  appear^l  II.  That 
Y-  Z-  was  dnly  personally  served  within  this  State 
mons  and  the  complaint  for,  notice]  herein,  as  a; 
annexed  affidavit  of  M,  N.  [or  state  service  here;  i 


»  N.  Y.  Code  CiF.  Pro.,  |  3262. 
mid,,     I  3251. 
mid.,     I  3301. 
ea/if.,    I  32fls, 

83f*f.,      I   330L 

94  Id..  II  3250,  3307,  aubds,  6-10. 
WiSee  id.,  |  3251,  Bubd,  1;   I  3307, 
subd.  1. 
M  Id.,  I  3304. 


VI  Id.,  §  3267.  Ma: 
united  with  the  oath* 
ueict  Form. 
M  See  note  8  to  Fc 
WAn  extension  of 
carries  with  it  an  e 
to  appear.  Littaue 
N.  Y:  233. 
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-649],  and  defendant  has  not  appeared  or  answered,  and 
>  to  appear  or  answer  herein  has  expired. 
lefendant  has  appeared  and  failed  to  answer']  III.  That 
mdant  appeared  herein  on  the  day  of  ,19 

copy  of  the  complaint  was  duly  served  on  his  attorney  on 
day  of  ,  19     ,  pursuant  to  demand],  but  he 

ed  to  demur  or  answer  herein,  and  his  time  to  so  plead 
ired  \_and,  in  a  proper  case:^  and  that  due  notice  of  the 
d  place  of  assessment  of  damages  by  the  clerk  of  this  court 
a  served  as  appears  by  the  affidavit  of  M.  N.  annexed  or 
;  see  Forms  219,  etc..  Volume  I,  pp.  406-410]. 

rhat  the  disbursements  above  mentioned  have  been  made 
action,  or  will  be  necessarily  made  and  incurred  herein. 

if.]  [Signature.] 

FORM  No.  1563. 

to  apply  for  judgment  as  pn  default,  for  failure  of  corporation 
idant  to  serve  order  for  trial  of  action  for  damages  on  evidence  of 
I 

of  court  and  action.] 

.] 

.,  being  duly  sworn,  says : 

lat  he  is  [the  attorney  for]  the  plaintiff  herein  [or  other- 
ite  his  relation  to  the  cause]. 

rhat  the  defendant  is  a  foreign  [or,  domestic]  corporation 

nvate  or  business  corporation,  add:  located  at —  or,  having 

of  business  at  ].     That  this  action  is  brought  to 

damages  for  the  non-payment  of  a  promissory  note  [or, 

yr  state  nature  of  instrument,  which  must  he  for  payment 

ey  only]  made'  [or,  accepted]  by  defendant,  for  the  pay- 

f  dollars  upon  demand   [or,  on  the  day  of 

,  19     ]. 

That  a  copy  of  the  summons  and  complaint  herein  was 
on  the  defendant  personally  [as  appears  by  the  annexed 
b  of  M.  N. —  or,  upon  defendant's  attorney,  pursuant  to 
earance  and  demand  therefor]  on  the  day  of  , 


Dote    88,  supra. 
Code  Civ.  Pro.,  §  1778.    Ap- 
to  the  court  for  judgment  is 

isary.    Hutaon  r.  Morrisania 

It  Co.,  12  Abb.  N.  C.  278,  64 

.  270,  276. 


3  Does  not  apply  to  an  indorsement 
by  a  corporation.  Storer  v.  Times, 
etc.,  Co.,  119  N.  Y.  483. 

4  Service  is  of  course  immaterial  if 
the  corporation  has  authorized  an  ap- 
pearance by  the  attorney  serving  the 


m\ 
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IV.  That  more  than  twenty  [or  in  N\  }\  Ciiy  ( 
days  have  elapsed  since  the  service  of  said  [summoag 
plaint  was  made;  that  the  said  defendant  served  ite  3 
demurrer  herein  J  on  the  day  of  ^  1& 
not  Fer%*e  therewith  a  eopy  of  an  order  of  a  judge  dij 
the  issues  present^ed  by  the  pleadings  be  tried, 

V.  That  the  answer  *—  or,  demurrer  —  so  served 
upon  forthwith  returned  to  its  attorney,  %vith  a   no 
objeetiun    rhereto  indorsed  thereon,  of  which  notice 
hereto  annexed.* 

IJnraL]  ISu 

[The  judgment  entered  with  the  clerk  will  contain 
cordingly.} 

FORM  No.  ISeC 

StiptiUtioa  for  judgment  in  case  notei  given  to  aettle  actioa  1 

[Tilh  of  court  and  cause.^ 

Whereasj  this  action  was  begun  on  the  day  0 

19  ,  by  the  service  upon  the  defendant  within  this  f 
Fnnimons  and  complaint,  and  the  defendant  has  not 
or]  pleaded  thereto  and  is  in  default;  and 

Whereas*  the  defendant  baa  this  day  delivered  tc 
attorney  |  fonr]  certain  notes  made  by  fiL  N.^  and  i 
the  defendant]  for  the  aggregate  sum  of  dnllai 

tereat,  which  said  notes  mature  at  different  periods  a 
the  terms  thereof; 

It  is  hereby  stipulated  between  the  fh'irtie^  hereto, 
said  notes  shall  be  paid  prompMy  at  the  time  of  matnr 
then  no  judgment  shall  he  entered  in  this  action;  btit 
one  of  said  notes  shall  not  be  paid  at  maturity  aecoi 
terms  then  immediately  upon  sueb  default  in  paymen 
tiff  shall  be  at  liberty  forthwith  to  enter  jud'/ment  by 
this  action,  and  to  issue  execution  for  the  amount  reii 
paid  as  principal  and  interest  of  said  notes. 

[Daie.^  [Sifinaturfs;  and  if  hjf  defend^jnl  in 

hi^  achimiiedgment.} 


ftnawer.  But  it  wiU  do  no  harm  to 
show  proper  Bcrvit'e.  and  thus  ifiVfr 
any  qu^ntkin  of  Attorney's  Authority 
to  appeur. 

sSehlepel  r.  Am,  B^r,  etc..  Co.*  12 
AbK  N.  C  2S0.  2  Civ.  Pro-  Hep.  303, 
m  How.  Pr.  im. 

®  TL(?  demurrer  or  answer  touit  l* 


returned.     Tantpho^u^ 

f^Tib.  As^Dc.,  m  App.  Div 
Supp.  700,  ovrr ruling  W 
Bflnk  r.  We«telit»»t^r  C< 
Miftc.  6S5.  44  K.  V.  Rum 
"  From  Oflborn  r,  Eogi 
5T3, 


^\. 
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FORM  No.  1565. 
Judgment  by  default  entered  by  the  clerk.s 

of  court  and  action.^^ 

summons  [if  complaint  was  served  at  same  time,  add:  and 
iint]  in  this  action  having  been  duly  personally  served  on 
^fendant  [_or,  all  of  the  defendants*^]  above  named,  on  the 

day  of  )  19     >  and  the  time  for  said  defendant  [s] 

>eap  and  plead  having  fully  expired,  and  said  defendant  not 
I  [or,  none  of  the  said  defendants  having]  appeared  or 
jd. 

"  where  defendant  has  appeared :y^  This  action  having  been 
enced  by  the  issue  of  a  summons  [if  complaint  was  issued 
le  time,  add:  and  complaint],  and  the  defendant  Y.  Z.  [or, 

the  defendants]  above  named  having  voluntarily  appeared 
1,  on  the  day  of  ,  19     *^  [if  complaint  was 

I  on  demand,  add:  and  having  been  duly  served  with  a  copy 
5  complaint],  and  having  made  default  in  pleading,  *  [and 
[lotice    of    this    application    having    been    given    him    [or, 

hit 

nd  the  damages  having  been  duly  assessed  at  the  sum  below 
1 :  '^ —  or  in  case  of  a  partial  payment  by  defendant,^*  and 


;her  the  complaint,  or  the  notice 
jd  in  §  419,  must  be  served  with 
mmons,  or  the  defendant  must 
ppeared  and  defaulted  in  plead- 
)  permit  judgment  to  be  thus 
1  Code  Civ.  Pro.,  S  1212. 
ice  of  the  complaint  after  the 
I  of  the  summons,  and  before 
ant's  appearance,  is  ineffective. 
5  r.  Reichert,  61  Hun,  46,  15 
Supp.  369,  21  Civ.  Pro.  Rep.  39. 
:aincd  by  Maples  r.  Mackey,  89 

146  (holding  that  a  recital  of 
rvice  and  default  supports  the 
ent  of  a  court  of  general  juris- 
i,  although  the  proof  of  service 
e  defective) ;  and  see  Pringle  r. 
orth,  90  id.  502.  But  in  a 
of  limited  jurisdiction,  the  re- 
in   the    judgment    is    without 

Matter  of  Scharmann,  49  App. 
79,  63  N.  Y.  Supp.  267. 
B  that  defendants*  names  are 
tly  stated  in  the  judgment,  even 
I  incorrectly  stated  in  the  proof 
dee.  See  Miller  r.  Brenham,  68 
83;  Miller  v.  Stettiner,  7  Bosw. 
l^ivey  r.  Porter,  37  Cal.  458, 
Townsend  v.  Ratcliff,  50  Tex. 
Compare  Smith  v.  Jackson,  20 


Abb.   N.   C.   422;    Ford  v.  Doyle,   37 
Cal.  346. 

If  the  variance  is  not  insignificant 
better  apply  to  the  court  for  leave  ro 
amend.     See  Volume  I,  pp.  623,  717. 

10  If  there  are  several  it  is  better  to 
name  them  or  say  expressly,  "  all  tli" 
defendants,"  or,  all  except,  etc.  If 
there  are  more  than  two  defendants 
a  recital  that  "  the  defendants  "  wero 
served  does  not  show  so  clearly  a?< 
desirable  that  all  were  served. 

11  Christal  r.  Kelly,  88  N.  Y.  285. 

i2Tlie  appearance  should  be  in- 
cluded in  the  judgment  roll;  in  cas;* 
of  appearance,  proof  of  service  is  not 
a  necessary  part  of  the  record  of 
judgment.  Smith  v.  Holmes,  19  N.  Y. 
271.  But  if  appearance  is  withdrawn, 
there  must  be  proof  of  service.  Mc- 
Arthur  r.  Leiuer,  110  Ind.  626,  7 
West.  Rep.  621. 

13  It  is  not  necessary  to  recite  the 
fact  or  mode  of  assessment  before  the 
clerk.  Am.  Exch.  Bank  v.  Smith,  6 
Abb.  Pr.  1.  But,  by  N.  Y.  Code  Civ. 
Pro.,  §  1213,  either  party  may  re- 
quire the  clerk  to  reduce  it  to  writing 
and  file  it. 

1*  If  partial  payment  after  sum- 
mons served  has  reduced  the  balance 
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dollars  having  l»oen  paid  since  action  begun]  | 
niotion  of  A,  T.,  attoniej  for  plaiotiff : 

It  is  adjudoed*  that  A*  B.,  the  plaintiff  [t/  in  paHi 
cii^,  Batf:]  as  receiver  [etc*,  ar  other  wise}  ^  recover  ol 
defendant  [if  in  particular  capacity,  say:  as  flurviving 
Ht*"  iirni  of  —  etc,  or  oUterwlfte^   the  sum  of  t 

Hinmnit  rlaimed,  find  interegt,'*  and  dollars  cosi 

liiirsements,  amounting  in  all  to  dollars* 

\If  against  several  jmnthj  indebted  on  contract ^  or 
them  havinff  bvej}  served,^*'*  may  add:]    But  this  jndgir 
<Mt forced  only  against   thr*  joint  property  of  all   the 
herein,  and  the  separate  propptty  of  the  said  defendanl 
them],  who  were  served  as  aforesaid. 

\Date.}  {Signature  a^ 

IT-     ON   APPLICATION'  TO  THE  COURT. 
A.    In  OTBSB  rmxn  cABm  of  Attachment  and  PuBLiCAXieN, 

FOHM  Ifo.  1566. 

Kotlee  ^f  appticitiom  to  court  or  Jya^e  thertof,  far  judgi 

[7^ Hie  of  court  and  action.] 

Please  take  notice,  that  the  plaintiff  will  apply  to 
at  a  trial  [or,  at  a  Special  |  Temi^^  to  he  held  at  the 
for.  will  apply  to  Hon.  J,  K-,  one  of  the  justices  of  thi 
etc.]  in  the  city  of  ,  in  the  county  of  ,  on 

rtui*   below    fifty    doUrtra.   ]>Ia]nti^   i»  bus   not  appeared.     N,  ^ 

not  entitled  to  add  costs,  unless  he  Pro.,  g  TOO.     Eiglit  dnjs' 

half*     reaerved     the     right.       Riee    v,  quired  ( H*  Y.  Code  Civ.  P 

ChildB,  28  Hun,  303.  except  in  New  York  CitT  * 

laBullftrd   f?.   Sherwood,   85   N.  Y,  two  ditj^' suOices.    |  3161 

a.V.'?.  rev'if  22  Hun,  4112.  or  judge  haa  pow«>r   to 

i«N.   Y.   Code    Civ.   Pro.,   I    1032;  time  hv  an  order  to  show 

U>iiir  ^'  Stafford,  103  N,  Y.  274,  and  Sav.  Bank  v,  Bauer,  49 

cii«i»s  cited.  N.   Y*  Supp,  450,    14   D'l 

iTMajr,  Bince  amendment  of   1901,  340. 

be  made  to  a  jiidpe,  aa  well  as  to  the  is  In  the  Supr(*me  Ceur 

court.     Code  Civ.  Pro*,  |   121ii.  ttt  nny  Special   Term   in 

Copiefi    of   the    papers    to   be   Bub-  embracing  the  county   if 

milted  npon  the  application  for  judg-  action  is  triable,  or,  esrep 

mc*nt  are   not   required   to  be   served  district,  in  »n  adjoininir  c 

with  tlie  notice.  npplipation   may  also   l>e 

Must   be   lerved  on  any   defendant  Triiti   Term   in   the  eounl 

\vlio  has  duly  app*?nred.     See  Volume  the  action  is  triable.    N. 

J.  p^.  7X1,  734^   Wood  V.  l^^mWrt,  3  No-    26.      In    New    York 

Suniif.  724,  1  Code  Rep.   (N.  S.)  214.  eountiea,    tlie    motion    tn 

And  on  anj  defendant  actually  eon-  made  at  a  Special  Term, 
lined  in  jail   for   wunt  ol  bail,  wbo 
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,19  ,  at  o'clock  in  the  noon,  or  as  soon 
Eter  as  counsel  may  be  heard,  *  for  the  relief  demanded  in 
mplaint  [may  add,  if  desired,  and  for  a  writ  of  inquiry 
jd  to  the  sheriff  of  the  county  of  to  assess  the  dam- 

f  the  plaintiff  herein  —  or,  for  a  reference  —  stating  object 
for  such  other  or  further  relief  as  may  be  just]. 

[Date,  signature  and  address,  as  in  Form  1560.] 

FORM  No.  1567. 
L  by  defendant  not  appearing,  of  notice  of  reference  or  writ  of  inqniry.i^ 

of  court  and  action,'] 

Else  take  notice,  that  the  undersigned  demands  notice  of  the 
ion  of  any  reference,  or  writ  of  inquiry,  which  may  be 
id  upon  any  application  to  the  court  for  judgment  in  this 

.]  [Signature  and  office  and  post-office  address  o/].  De- 

fendant in  person. 
[Or,  signature  and  office  and  post-office  address  of. 
Attorney  appearing  specially  for  the  defendant 
Y.  Z.] 
[Or,  signature  and  office  and  post-office  address  of. 
Agent  for  the  defendant  Y.  Z.] 
-ess]  To  , 

Attorney  for  plaintiff. 

%y  he  served  at  any  time  before  judgment] 


FORM  No.  1568. 

iTit  to  proceedings,  to  enter  judgment  on  application  to  the  court 
(general  Form). 

I  Form  1563  to  the  *.] 

That  this  action  is  brought  [if  brought  by  leave, ^  say: 
mt  to  leave  duly  granted  by  order  of  this  court  —  or,  of 
)urt  of  —  entered  the  day  of  ,  of  which 

r  is  hereto  annexed;]   [Here  state  object^^  briefly,  as  thus: 


Y.  Code  av.  Pro.,  S  1219. 
«  of  application  to  the  court 
order  need  not  be  given  unletis 
;ndant  has  appeared  generally. 
?  Volume  I,  p.  542,  etc.  If 
r  sues  by  guardian  ad  litem, 
appointment.  See  Volume  I, 
etc. 


20a  The  nature  of  the  action  is  ma- 
terial also  in  enabling  the  judge  to 
determine  the  regularity  of  the  pro- 
ceedings. In  an  equity  case  the  court 
may  look  into  the  merits  on  such  an 
application.  Thomson  v.  Wooster,  114 
U.  S.  104. 


1^ 
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to  recover  the  possession  of  a  lot  of  land  in  the  city  of 
cQimty  of  ]j  ind  is  triable  in  the  county  of 

III  and  IV,  [Allege,  or  annex  and  refer  to,  proof 
and  default,  as  in  Form  1562.] 

[If  defendant  has  appeared  generally,  allege  servic 
as  in  Form  1566.] 

T»  [In  action  affecting  specific  real  property,  alle^ 
notice  of  Ha  pendens  as  in  Form  1584,  post.} 

VT.  [If  application  is  made  ex  parte,  and  for  an 
liminary  to  judgment,  add:  That  no  preinoua  appHcati 

onp,  11T20 

[Jurat.]  [Sis 

FORM  Ho.  1569. 

Older   by   the   court   for   judgmefit   ^fitt   compiitatioxi«   oi   u] 

At  a  Special  Term  [etc^,  or,  a  ' 
—  etc.^  as  in  Form  820,  p, 
[I'ltle  of  (Iff ton,] 

[Recitals  a^  in  Form  1565,  to  the  t,  except  that  p 
appVicatiofh  must  he  specified,  as!  as  appears  from  tl 
nifitlavit  of  —  etc.}  and  the  court  having  [with  the  aic 
present  in  court]  computed^  the  amount  [or,  having  s 
damages]  which  the  plaintiff  h  entitled  to  recover  1 
having  taJcen  aa  account  of  the  transactions  mentio 


21  T:n<kT  N,  Y,  Gen.  Rule  No.  26, 
the  appiication  maj  he  xDGide  ot  any 
t^pe-riaj  Term  in  the  district^  or,  ex- 
r*'pt  in  the  first  df strict,  in  an  nd- 
joitiing  county;  also  at  a  Tritil  Term 
in  the  county  where  the  action  is  tri- 
abli%  except  in  New  York  and  Kings 
counties, 

£2  Or,  may  he  judge^s  order.  Code 
Civ.  Pro.,  f  1215. 

This  Form  is  intended  to  cover  only 
those  cases,  'wher^,  after  defendant's 
default  in  pleading,  ^nd  becaufle  of 
non-serviee  of  complaint  or  notice, 
with  snminons,  in  artions  for  liqui- 
dated darnjif^s  on  contract,  appljca- 
tion  for  iudp:nient  cannot  be  made  to 
clerks  or,  where,  in  an  action  for  un- 
lt<|uidnte4  damages  on  contract,  Ih© 
court  ia  willing  to  Aaseas  the  o mount. 
8ee  Code  Civ,  Pro.,  «|  1212-1215. 
Oft  in  ejectment,  without  dflmnges. 
Fay  res  n  Miller,  10  Civ,  Pro.  Rep,  G&. 

Application  to  the  court  ia  not  aec- 


eftsary,  where  the  comp 
that  defendant  receivei 
property  in  a  fiduciary 
a  body  execution  may  p 
on  a  judgment  entered 
Richmond  Hil!  S.  S.  Co, 
A  pp.  Div.  288,  52  N,  Y, 
Anno.  Ca^i.  65,  27  Civ.  P 

For  findings  and  jUK 
inquest,  »ee  Forma  16&7j 

23  See    notes    17    and 
1500. 

5*  The  court  or  judge 
assess  the   damages   in 
contract,  \^ithout  referen 
inqniry,  but  it  is  not  i 
aim  pie  cases  of  a  liquid: 
Henner  r.  ^farshall,  1  W 

The  relief  must  not  1m 
able  to  plaintiff  than  tli 
in  the  complaint.  ZwieJ 
fi:?  Wise.  4fi5,  23  N.  \ 
N,  Y.  OhJ^  Civ,  Pro.,  |  l! 
MeCabc,  155  N.  Y.  525. 
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laint  —  or,  having  taken  proof  of  the  facts  alleged  in  the 
laint],  for  the  purpose  of  enabling  it  to  render  judgment 
i: 

yntinue,  if  a  mere  money  judgment,  as  in  Form  1565  from 
,  or  in  other  cases  as  in  Forms  below.l 

ten  [signature  of  judge  by  initials  of  name  and  title.'] 

FORM  No.  1570. 

for  judgment  for  special  relief  (short  Form  such  as  may  be  indorsed 
on  draft  of  judgment). 25 

At  a  Special  Term  [etc.,  or.  Trial  Term  ilill 

—  etc.,  as  in  Form  820,  p.  1174].^  1)1)) 
5  of  action.'] 

DEEED,  that  on  filing  the  papers  within  mentioned,  judg- 
be  entered  herein  for  the  plaintiff  against  the  defendant,  as 
a  [with  dollars  costs  of  this  motion]. 

FORM  No.  1571. 
it  Form;  reciting  notice  of  no  personal  claim,  or  indorsed  summons  in 
partition,  or  penal  action,  or  arrest,  or  guardian  ad  litem. 

At  a  Special  Term  [etc.,  or.  Trial  Term 

—  etc.,  as  in  Form  820,  p.  1174].^^ 
e  of  action.] 

e  summons  and  complaint  in  this  action  [or,  with  a  notice 
IS  action  pursuant  to  section  419  of  the  Code  of  Civil  Pro- 
•e,  and  if  in  partition,  may  add:  with  a  notice  pursuant  to 
►n  1541  —  or  in  a  penal  action,  may  add:  with  an  indorse-  [ 

pursuant  to  section   1897],   having  been  duly  personally 
d  on  Y.  Z.,  the  defendant,  on  the  day  of  ,  In 

[if  defendant  has  been  arrested  otherwise  than  by  court  ~ 

(ne  exeat),  add:  and  twenty  days  since  the  arrest  of  the  i  * 

idant  herein  having  expired^® — or  if  a  defendant  is  an  in-  { 

and  twenty  days  since  the  appointment  of  a  guardian  ad 

for  the  defendant  W.  .X.  having  expired^],  and  said  de- 
int  having  made  default  in  appearing  [or,  in  pleading]  as 
irs  by  the  annexed  affidavit  of  A.  T.,  attorney  for  the  plain- 
verified  on  the  day  of  ,  19      :  f 
^ontinue  as  in  next  Form  from  the  f.] 

lie  more  usual  (if,  perhaps,  not  26 See   notes    17   and    18   to   Form 

ore  technically  correct)  practice  I5G6. 

entitle  the  judgment  as  above,  27  See  notes  17  and  18  to  Form  1566 

lave  the  judge  sign   it  with   a  28  K.  Y.  Code  Civ.  Pro.,  §  566. 

ion  to  enter;   and  to  enter  no  ^Id,,  §  1218L 

I  order  of  direction.    See  Forms 

dffmcnt  after  Trial  by  Court. 


r 
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FORM  ITo.  1572. 

Amotber  Forzc;  wber«  damAgei  are  to  be  ssseased  by  wtit 
reference  U  to  b«  h^d. 

[CaphVrt  iW  in  laat  Form.  RecHah  according  i 
stances;  see  Fonns  15G5,  15G1^,  15T1,  continuing, 
motion  of  A.  T<,  attorney  for  the  plaintiff^  it  id 

Ordeeed  a?^d  adjudged,  that  the  plaintiff  reco 
fend  ant  the  damage?  by  him  sustained  on  aeeount  c 
action  alleged  in  the  complamt  [and  that  he  tei 
possession  — c^r.^^]  and  further,  it  is 

Obdeeed,  [that  said  damages  be  assessed  by  a 
that  a  writ  of  inquiry^*  issue  to  the  slieriff  of  [ 
place  of  trtaU^]  to  ascertain  the  damages  of  the  p 
by  a  jury  impanelled  by  him  |  or,  iustead  of  Imt  ch 
sheriff  attend  at  — the  court  house  at  in 

—  that  the  writ  be  executed  in  open  con 
presiding,  and  that  the  jury  tn  af^eertain  the  da  mi 
from  the  p;inel  nf  jurors  thf*n  in  at  ten  da  nee  at  the 
this  court  then  in  session**], 

[Or,  Obdehed,  that  it  be  referred^  to  R.  F„  Es« 

to  —  here  state  inquiry,  as:  tnke  proof  of  the  alio 
plaintiff-s  compkintj  and  report  his  findings  to  tl 
all  convenient  speed,] 

\fn  either  case  may  add:  It  is  further  ordered,  tli 
tjon  returned  on  said  wFit  of  inquiry- — or,  the  i 
referee  —  be  returned  to  this  court  for  its  further 
—  or,  may  add,  though   not  emcntiaL  that  on  the 
inquisition  —  or,    report    of    said    referee  —  jndgi 


ao  In  ejectment  an  ord^r  for  judfj- 
ment  for  posflession  mnj  be  granted 
will) out  proof,  atieT  dcfnulL  Sajre* 
V,  Miller,  10  N.  Y.  Civ.  Pro.  Ri'p.  00. 

31  Omit  when  tbc  iiHion  for  per- 
sonal injarips  or  injuries  to  property* 
as  tiikm»gie^  mu^t  be  ao  aoMued.  N.  Y. 
Code  Ctv.  Pro.  1215. 

A  reference  ennnot  be  ord(*rod  in  an 
action  for  a  pt-rsonnl  iniiirA%  *jr  nn 
injury  to  property.  Code  Cjv,  Pro,, 
I  lil.5;  Fullertiin  r.  Voting,  40  Misc* 
202.  94  N  y.  Biipp.  5)1. 

as  For  tlie  p met  in?,  $**e  noica  under 
Form  1574;  Bos^oiit  i\  H..  W  ^  O.  R, 
K.  Co,p  1.11  N.  Y.  .17;  Thompson  r. 
Lumlt^y.  7  Daly.  U.  1  AbS,  N.  C.  2,74, 
50  JJfi\\\  Ft.  jK>;  8atnu<^lft  r,  Brvtint. 
14  Abb.  Pr  <N,  R.)  442;  Cazni^au  f. 


Orynnt,  4  Abb.  Pr,  4 
Ilnrder  f.  Harder,  S< 
fen  1 1  Si  nt     may     intro 
proof    on    tbe    quesi 
Bn^selt   iir.   French,   1 
N.  Y.  Supp.  rm,  I  A 
^S.  Y.  O^u.  HuIp 
^4  From    Kl'w-y   t\ 
App.   Div,    11,1  J  87 
lioldin^  tluU  tbe  cot 
BO  direct,  and  nppro 
wb^^rc    troublesome  i 
iire  likely  to  ariae 
mcnt, 

^J*"*  Ueferen^  h  no* 
where  th<*  fiuei*ti*jn  i 
tljitt't!  dATnag^'fi,  imle^ 
Innt^  jinooimt.  Hew 
How,  Fr,  346. 
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rd  in  accordance  therewith  and  with  this  order,   without 

IT  notice.]** 

ter:  ^signature  of  judge  by  initials  of  name  and  title.'] 

FORM  No.  1573. 
Writ  of  inquiry. 

.]         The  People  of  the  State  of  ,  to  the  Sheriff  of 

the  county  of  ,  greeting: 

[EBEAS,  in  an  action  brought  by  A.  B.  against  Y.  Z.  in  our 
Court,  such  proceedings  were  had,  upon  the  due  per- 
service  of  the  summons  [and  complaint]  therein  upon  said 
,  that  the  said  A.  B.  obtained  [judgment  for  his  damages 
n  allied,  and]  an  order  of  the  said  court,  [or,  of  Hon. 
,  one  of  the  justices  of  said  court],  directing  the  plaintiff's 
ges  in  the  said  action  to  be  assessed  by  a  jury,  a  copy  of  the 
laint  in  said  action  being  horeunto  annexed;  therefore  we 
and  you  that  by  the  oaths  of  twelve  good  and  la^vful  men 
ur  county,  you  diligently  inquire  what  damages  the  said 
.  hath  sustained  for  and  on  account  of  the  matters  alleged 
d  complaint,  and  that  you  with  all  convenient  speed  \_or  may 
m  or  before  the  day  of  ,  19     ]  return  to  the 

of  the   clerk   of  the  county   of  {or,  of  the   said 

Court]  the  inquisition  taken  by  you,  by  virtue  of  this 
under  your  hand  and  seal  and  the  hands  and  seals  of  those 
lose  oaths  you  shall  take  that  inquisition,  together  with  thi<^ 

TNESs  {teste  and  signatures,  as  in  Form  No.  1241,  p.  1528].  ij,  I 


1^ 


FORM  No.  1574. 
Notice  of  execution  of  writ  of  inquiry.ST  I 

8  in  Form  1560,  substituting  for  the  words  between  the  *  i 

he  t :]  as  damages  will  be  assessed  by  a  jury  before  S.  H.,  f 
f  of  the  county  of                ,  at                l^ic-']. 

3rve  five  days  before  execution  of  writ.l^  k 

)de  Civ.  Pro.,  §  1215.  good.     Oothout   r.  Rooth,    12  Jolin"*. 

ecessary,   where  defendant  has  151    (where  motion  to  set  aside  wiii 

ed  generally,  or  has  served  the  of    inquiry    was    denied ) ;    and    soo 

specified   in   N.   Y.   Code  Civ.  Anon.,   4   Sandf.   693.     But   comparo 

1219;  Kelsey  c.  Covert,  6  Abb.  Colvin  r.  Alvord,  1  How.  Pr.  99,  where 

J,  note;  15  How.  Pr.  92.    Notice  an  assessment,  on  notice  given  before 

icipation  expressed  to  be  **  pro-  default  entered,  was  set  aside. 

m  interlocutory  judgment  shall  38  Code  Civ.  Pro.,  |  1219. 

«en  obtained  in  the  cause/*  is 
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FORM  No,  1575. 
inqtUftltioD  of  djunagei. 


;  }"■ 


State  of 

County  of 

INQUISITION,  taken  at  [tlie  county  court  house],  i 
,  in  the  county  of  ,  on  the  daj 

10^  ,  before  S,  IL,  sheriff  of  said  county,  by  virt 
nexed  writ  to  him  deliveredj  to  inquire  of  mutters  in 
i:pecifie*l,  by  the  oaths  of  \heve  name  (he  /iirors],  go* 
men  of  the  said  county,  who,  being  chosen,  tried  an 
upon  their  oath,  that  A,  B.,  in  said  %Tit  named, 
damages,  by  reason  of  the  premises  in  the  said  wr 
to  the  amount  of  dollars. 

In  witt^ess  whereof,  as  well  I,  the  said  sherifl 
jurors,  have  set  our  seals  to  this  inquisition  the  i 
above  written.  [Signature  and  set 

\ Signature  and  seal  af  e 

FOEW  No.  1576, 
Return  by  sheriff  of  in  quid  Uo  a  of  damages  to  be  indon 

The  execution  of  the  within  writ  appears  by  tl 
hereunto  annexed,  [Signatw 

[Daie,} 

FORM  Ho,  1577. 
Ifotice  of  motioa  to  tat  iside  inquliitioni  or  report*  and  for  a  g€ 

[Title  of  court  and  cause.] 

[Afi  in  Form  No,  815,  p.  1171,  of  this  volume  sh 
sought:]  setting  aside  the  inquisition  of  the  sheriff 
herein  on  tJie  day  of  ,  lf>        [and,  if  j 

been  entered  (hereon,  may  ask  that  it  be  also  set  asit 
new  assessment  before  another  jury  [or,  at  a  trial 
ci)urt]  upon  the  followini^  grounds:  [state  specifieal 
if  an  If  irregularity  if?  to  he  urged.} 


^N,  Y,  CcMlc  Civ.  Pro.,  |  12.12.  The 
fud^meot  cannot  be  np  pen  led  from. 
The  proper  remedy  f*  hy  ttiotion  to 
«et  fl'^fde  the  inqiiisittnn  or  report, 
and  far  b  new  asHessment,  and,  being 
addressed  largely  to  the  ivjiirt^s  dis- 
cretion,  if*  only  appeaJnble  to  the 
Appellate  Division.    Boseout  th  E.,  W, 


&  O.  B.  K.  Co.,  131  N, 

f^  French,  155  N.  Y, 
the  Cmirt  of  Appeal  a  i 
tion^^  presen^pd,  even  i 
T^^win  r.  Tjehish  Vullr 
K.  y,  m.  TbiA  moti< 
erly  heard  immediH) 
eoming   in   of  the  vei 
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FORM  Vo.  1678. 
Judgment  after  aaseasmeiit  of  damageii  etc 

of  court  and  cav^e.'} 

eitdls  according  to  the  case;  see  Forms  Nos.  1565  and  1571, 
le  damages  sustained  by  the  plaintiff  by  reason  of  the 
8  alleged  in  the  complaint  having  been  duly  assessed  at  the 
f  dollars  by  a  referee  appointed  by  the  court  [or,  by 

;  of  inquiry  —  or,  by  a  jury  under  the  direction  of  the 
—  add,  if  notice  was  required:  after  due  notice  to  the  de- 
it] ;  and  the  plaintiff^s  costs  having  been  duly  taxed  at 
dollars;  now,  on  motion  of  A.  T.,  attorney  for  the 
ff: 

[s  ADJUDGED,  that  the  plaintiff,  A.  B.,  recover  of  the  de- 
it,  Y.  Z.,  [or,  defendants,  naming  them']  dollars,  the 

les  thus  assessed,   with  dollars  costs  as  taxed, 

iting  in  all  to  the  sum  of  dollars. 

dgment  this —  date.]  [Signature  o/], 

Clerk. 


I,  if  taken  before  a  judge,  and 
:tion  made  on  the  ground  that 
lal  notice  of  motion  has  been 
Yaw  V.  Whitmore,  66  App. 
7,  72  N.  Y.  Supp.  765.  An 
ent  was  set  aside  and  a  new 
ent  ordered  in  Lewin  v.  Lehigh 
R.  R.  Co.,  66  App.  Div.  409, 

I,  Supp.  881. 

urse,  if  the  order  directed  tlie 
>r  inquisition  to  be  returned  to 
rt  for  further  action  (S  1215), 
ment  could  be  entered  without 
rther  direction,  upon  applica- 
'  which  the  various  questions, 
ould  be  raised  on  a  motion  to 
le  the  inquisition,  would  be 
7  before  the  court.  Substan- 
;lie  same  questions  are  pre- 
upon  the  motion  as  when  a 
!  asked  to  set  aside  any  ver- 
ongh  the  moving  party  must 
rejudice,  and  the  court  has  a 
scretion.  Bossout  case,  supra, 
}roceeding8  upon  the  inquisi- 
not  form  a  part  of  the  judg- 

II.  Stone  r.  Smith,  31  Misc. 
N.  Y.Supp.  139.    The  moving 

should,    therefore,    present 
eta  as  are  necessary  to  show 

111 


the  errors  or  irregularities  complained 
of ;  a  sworn  copy  of  the  stenographer's 
minutes  should  be  presented,  if  ob- 
tainable. The  defendant  should  ap- 
pear upon  the  hearing,  and  make 
proper  objection  and  exception,  in 
order  to  present  questions  for  review 
upon  the  evidence.  Greenleaf  v, 
Brooklyn,  etc.,  R.  Co.,  102  N.  Y.  96. 
On  taking  an  appeal,  a  case  and  ex- 
ceptions should  be  prepared.  See 
cases,  supra,  particularly  Yaw  v, 
Whitmore.  While  most  of  the  cases 
cited  above  involve  an  assessment  of 
damages  after  judgment  absolute  or- 
dered in  the  Court  of  Appeals,  the 
practice  upon  a  review  of  an  assess- 
ment after  default  will  be  the  same. 
Bassett  v.  French,  supra.  The  assess- 
ment ought  to  be  taken  before  a  judge 
and  jury,  rather  than  a  sheriff  and 
jury,  if  the  hearing  will  present  diffi- 
cult questions  of  law;  and  as  proof 
of  damages,  especially  in  tort  actions, 
may  usually  involve  such  questions, 
it  will  be  safer  practice  to  have  the 
writ  of  inquiry  directed  to  be  executed 
at  a  trial  term.  See  Form  1572,  note 
34. 
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B,      WBZJSB  SCBTICB  WAS  BY    PUBUCATION,  AND  AtTACHMCX 
APFEABAFCE    BY    DCFi:?[l>AST.^O 

FORM  Ifo.  1579. 

Affidavit    to    proc^dingii    to    obtain    pertofiBl    ^udcment 
publication,  and  att*chmeat,^i 

[TiUe  of  court  and  atliotu] 

A.  T.,  being  duly  sworn,  says: 

T.  That  he  is  the  [managing  derk  for  the]  plai 
herein, 

II.  That  on  the  day  of  ,19     ^  j 

ie  herewith  exhibited,  was  duly  granted  herein  1 
J.  K.,  for  service  of  the  snmmona  upon  the  defei 
publication. 

m.  That  the  sumnxona  and  complaint,  and  i 

the  papers  upon  which  it  was  panted,  were,  on  I 

,10     5  duly  filed  in  the  office  of  the  cle 

by  this  deponent  [or.  as  appears  by  the  Einnexed  afl 

—  or^  annexed  certificate  of  said  clerk]* 

rV,  That  the  summons  was  duly  served  by  p 
hy  mailing  the  same  with  a  copy  of  the  complaint 
[or,  by  |>er8onal  delivery  of  the  same  with  a  eo 
plaint  and  said  order],  as  appears  by  the  annex 
M.  N*  and  O*  P* ;  but  that  no  answer  or  dec 
defendant  has  been  served  on  the  plnintiff-s  atto 
defendant  has  not  appeared  in  the  action,  and  the  1 
law  therefor  since  said  sendee  has  heretofore  fullj 


*o  If  judifmeTit  is  to  be  for  money 
only  the  case  muH  have  bi?eri  one  in 
whieh  an  attachment  would  issue,  and 
if  the  defendant  i»  a  non*re»ifIerit  or 
foreign  corporation,  an  attachment 
ran  St  aetuAlly  have  been  issued  and 
levied,  before  the  application  ff>r  judg- 
tnent.    Code  Cir.  Pro.,  H  1210,  1217. 

41  Jd, 

4S  It  must  appear  by  the  affidavit  of 
service,  or  l>ytlii«  affidavit,  that  twenty 
tiays  b**f!ide  the  six  weeks  aUowed  for 
publication  liave  elapsed  since  the  l^- 
pinning  of  the  publication,  even  where 
there  was  delivery  personal Iv  without 
the  State.  Brooklyn  Trust  Co.  r.  Bwl- 
meFj  49  N.  Y.  84;  Pier  e,  Amory,  40 


Wis*.  Ml  I  Market  ? 
NfltL  Bk,.  11  Abb.  1 
307, 

Afl  to  juriadictio 
stituted  serviee,  see 
95  U.  8,  714;  Joi 
N.  Y,  415^  Mattel 
N.  y.  m\  Burton  t 
m\  Eliot  r.  McCom 
3  New  Enf?.  Rep.  8 
ter,  lis  Til  301,  7  ^ 

And  sec  ca*es  ec 
L.  Rev,  715. 

As  to  the  case  of 
tion*  see,  a  two,  Po^ 
(XT  Co.,  87  N.  Y.  1 
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//  defendant  be  a  non-resident  or  foreign  corporaiion.'] 
1  the  day  of  ,  19     ,  a  warrant  of  attachment 

the  property  of  said  defendant  was  duly  issued  in  this 
and  delivered  to  the  sheriff  of  the  county  of  ,  by 

lie  same  was,  on  the  day  of  ,  19     ,  at  , 

on  property  belonging  to  the  said  defendant,  whereof  the 
Qg  is  a  description:   [specific  description;  or  annex  and 
7  a  schedule]  and  that  the  value  of  said  property  is 
,  according  to  the  sheriff's  inventory  thereof  duly  made  and 
3rein  on  tlie  day  of  ,  19     . 

•  defendant  he  a  resident  or  domestic  corporation: 

rhat  the  action  is  one  specified  in  Section  635  of  the  Code 
il  Procedure  of  New  York,  as  appears  by  said  complaint, 
of  which  is  hereto  annexed.] 

That  said  defendant  is  a  foreign  corporation  [or,  is  —  or, 
as  the  case  may  he,  a  resident  of  this  State,  and  in  a  case 
it  is  necessary  to  give  the  court  jurisdiction  in  the  action 

•  the  foreign  corporation  defendant,  under  Code  Civ.  Pro., 
I]  and  plaintiff  is  a  resident  of  this  state. 

.  [7/  an  order  of  reference  is  asked,  add:  That  no  previous 
ition,  etc.,  as  on  p.  1172.] 

raf.]  [Signature.} 

FORM  No.  1580. 

f  lefereice  to  take  proofs  before  personal  judgment  on  service  by 
pnbUcation.^ 


At  a  Special  Term  [etc. — 
etc. —  as  in  Form  820,  p. 


or 


Trial 
1174] .« 


Term 


of  action.'] 

n  the  summons  and  complaint  herein,  and  the  annexed 
It  of  A.  T.,  verified  the  day  of  ,  19     ,  and  on 

of  A.  T.,  attorney  for  the  plaintiff: 

EBED,  that  it  be  referred  to  E.  F.,  Esq.,  of  ,  coun- 

it-law,  *  to  take  proof  of  the  demand  alleged  in  the  com- 
[or  specify  particular  inquiry;  if  defendant  in  default  is 
resident  or  foreign  corporation,  add:]  and  to  examine  the 
ff,  or  his  agent,  or  attorney,  on  oath,  respecting  any  pay- 
that  have  been  made  to  said  plaintiff,  or  to  any  one  for 
)  [may  add:  and  to  take  proofs  and  report  as  to  the  form 


iii'i 


y.  Code  Civ.  Pro.,  S  1216. 


44  See  note  17  to  Form  1566. 
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« 


and  pnfficieney  of  the  undertaking  to  be  given  i 
awarding  judgment  herein] ,  and  *  to  report  to  1 
convenient  speed. 

Enter:  [sigfiature  of  judge  by  initiale  of  nam 

IReport  may  readily  be  adapted  from  Ft 
FORM  No.  1581. 
UndertAkifis  far  rettitntioiiy  where  aoBixiioiia  was  aeryei 

ITitU  of  court  and  action.} 

Wheebas,  in  this  action,  in  which  service  of  tl 
the  defendant  Y.  Z.  was  made  by  publication, 
about  to  apply  to  the  court  for  judgment  upon  i 
fendant  to  appear  or  plead: 

Anh  whereas  an  undertaking  as  hereinafi 
been  required  to  be  given  as  a  condition  for  the  ; 

judgment; 

Now,  THEREFOBE,  wc,  M.  N.,  residing  at  No. 
in  the  city  of  ,  and  O.  P.  [stating  likewii 

do  hereby,  pursuant  to  the  statute,  jointly  and 
take  in  the  sum  of  dollars,  that  tiie  ab 

tiff,  A.  B.,  will  abide  the  order  of  the  court  to 
tution  of  any  estate  or  effects  which  may  be 
jud^ient  to  be  transferred  or  delivered,  or  the  i 
money  tljat  mtiy  be  collected  under  or  by  virtue  o 
in  case  the  drfcndant  or  his  representative  shj 
admitted  to  defend  the  action,  and  shall  succeed 

[Date,] 

[Acknowledgment  as  in  Form  822,  p.  1176  of 

[Afj^davit  of  sufficiency  and  approval  of  jm 
823-824,  p.  1176  of  this  volume.} 

[Justifimtwn.  if  required,  as  in  Volume  I, 
FORM  No.  1582. 
Otdci  for  judgment,  where  summons  was  served  b 

At  a  Special  Term   [etc. —  c 
'  —  etc.,  as  in  Form  No.  8! 
ITitJe  of  act  ton.] 

The  snmmniiK  and  complaint  in  this  action  1 
filed  in  the  offlr-r  of  the  clerk  of  the  county  of 


46Rei?  N.  Y.  rnde  Civ.  Pro.,  §1216 
and  S  121 7 »  s^uhd.  3. 

Tt  H  not  f^sspntial  that  plaintiff 
sign  this  iind(*r taking,  nor  that  there 


be  more  than  one 

or  judge  accepts 

Code  Civ.  Pro.,  § 

40  See  note  17  1 


i  ■ 
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f  this  court],  on  the  day  of  >  19     >  a^id  it  duly 

ng  that  the  defendant,  Y.  Z.  Co.,  is  a  foreign  corpora- 
r,  a  non-resident],  having  property  within  this  State,  [and 
msiness  within  the  State  J, *^  [or,  a  resident  of  this  State] 
rviee  of  the  summons  upon  such  defendant  by  publication 
been  duly  ordered,  and,  pursuant  to  said  order,  the  sum- 
aving  been  duly  published  in  the  ,  and  the  ,  once 

1  week  for  six  successive  weeks  '\or  othenvise  as  the  case 
^],  commencing  on  the        day  of  ,  19     ;  and  a  copy 

summons  and  complaint  and  order  having  been  duly  mailed 
having  been  thereafter  personally  served*®  on]  said  de- 
t  Y.  Z.  Co.  [addressed  to  its  president  M.  N.],  at 
jre  are  other  defendants  who  were  personally  served,  or 
jve  appeared,  here  state  the  proceedings  as  to  them,  in 
inner  prescribed  in  the  preceding  Forms  in  this  section'\  ; 
)  said  defendant's  time  to  appear  and  plead  having  expired, 
►  answer  or  demurrer  having  been  «on'ed  on  the  plaintiff's 
y,  and  the  defendant  having  failed  to  appear,  land  if  a 
i  corporation  or  non-resident  and  an  attachment  having 
nly  issued  against,  and  levied  upon  property  belonging  to 
d  defendant  Y.  Z.  Co.  and  proof  thereof  made  by  the  an- 
affidavit  of  A.  T. ;  and  the  plaintiff  havinig  now  in  court 
proof  of  the  cause  of  action  set  forth  in  the  complaint,*^ 
A.  T.,  the  agent  of  —  the  plaintiff  having  now  in  court 
Kamined  on  oath  respecting  any  payments  that  have  been 
to  the  plaintiff,  or  to  any  one  to  his  use,  on  account  of 
mand  —  or  refer  to  referee's  report;  see  last  Form  — 
>y  it  appears  that  the  plaintiff  is  entitled  to  recover  from 
endant  the  sum  of  dollars,  and  that  no  payments  have 

lade  thereon  —  or,  if  any  were  made,  state  the  amount^  ; 
5  plaintiff  having  given  a  sufficient  undertaking  with  [two] 
s,  approved  by  the  court,  that  he  will  abide  the  order  of 
irt  touchinfij  the  restitution  of  any  estate  or  effects  which 
B  directed  by  the  judgment  to  be  transferred  or  delivered, 
restitution  of  any  money  that  may  be  collected  under  or 
:ue  of  the  judgment,  in  case  the  defendant  or  his  represen- 
Rpplies  and  is  admitted  to  defend  the  action,  and  succeeds 
defense  :*^*  Now,  on  filing  said  affidavit  of  A.  T.,  verified  on 


Clair  r.  Cox,  106  U.  8.  350, 
inston  r.  Mut.  Res.  L.  Ins.  Co., 
.  316.  00  N.  Y.  Supp.  539,  104 
V.  450,  93  N.  Y.  Supp.  1052. 
Ilwell  r.  Tomlinson,  36  N.  J. 

And  nee  Vol.  I,  p.  341. 

20  A!>b.  X.  r.  57. 


80  A  writ  of  inquirj  must  be  directed 
if  the  action  is  for  personal  injuries 
or  injury  to  property.  Code  Civ.  Pro., 
I  1216.  See  Forms  1572  and  1573  for 
order  and  writ. 

»iMay  be  required  under  N.  Y. 
Code  Civ.  Pro.,  §   1216. 


i 
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tlic*  daj  of  ,  19     ,  and  said  iindert 

as  in  Form        ,  from  the  §]. 

Enter:  Isignature  of  judge  by  iniiiah  of  nan 

FORM  No.  15d3. 
Judgment  therean* 
(TUle  of  action.} 
[Insert  proper  reciiah,^^ 

On  raotioii  of  A.  T,,  it  is  hereupon  adjudged  tl 
A»  B*  recov*^r  against  the  defendant  Y.  Z,  the  si 
dollars,  together  with  dollars  roosts  and 

as  taxed,  anioimtin-^  in  all  to  dollars. 

IJudgment.  Date.]  [Signal 

FOHM  m.  1584. 

AMdi^t  to  procetdiDgs  in  foreclosure,  oa  moviag  for  jai 
UmiOAry  reference  to  compute. 

I  Title  of  court  and  action.} 
IVenue,] 

A.  T.,  being  duly  sworn,  i^ays : 

L  That  he  is  t*!*^  managing  clerk  for]  the  pla 
herein. 

IL  That  this  action  is  bronghtP  to  foreclose  i 
cuted  by  the  defendants  [names]  to  [one  IL  N.,  a 
assigned  to]  plaintiff,  dnted  the  day  of 

recorded  [state  ivheii  and  where]. 

III.  That  the  whole  amount  of  the  mortgage  is 
all  due,  say:  That  dollars  of  the  princip^ 
gage  is  due,  with  interest  from  the  day  of 
nnd  that  the  residue  of  tht^  principal  is  to  become 

dollars  on  the  day  of  i 

IV,  That  the  summons  and  complaitit  herein  1 
served  on  the  defendant  W.  X*,  more  than  twenty 
appears  by  the  affidavits  of  0.  P.  and  Q.  R.  an 


82  The  jud^<?nt  ahou!d  contHin  tlie 
recitals  ID  the  preceding  Form,  Ipav- 
injf  out  reference  to  the  *'  annexed 
sffidftvit/*  and  inserting;  at  the  close 
*'flnd  the  court"  (or  Hon.  J.  K.,  oae 
of  the  jufltke*  of  the  court )  "  having 


ordered  judgment  i 
after    provided,    ac 
cofita   haviui^  been 
donate/* 
*aif  brought  by 
dian  od  litems  alleg 
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ms  and  notice  of  object  of  action  have  been  duly  served 
be  defendant  Y.  Z.  more  than  twenty  days  since,  as  appears 
affidavit  of  O.  P.  annexed." 

rhat  none  of  the  said  defendants  have  appeared  or  put  in 
jwer  or  demurrer  [except  the  defendant  W.  X.,  whose 
'  admits  the  right  of  the  defendant  as  stated  by  the  com- 
^]y  and  that  all  of  the  defendants  are  of  full  age  [except  the 
ant  Y.  Z.y  who  is  an  infant,  and  has  by  his  guardian  ad  litem 
ppointed  herein  by  order  dated  the  day  of  ,  19     > 

»sed  the  usual  general  answer,  not  controverting  any  material 
ion  of  the  complaint] 

That  none  of  the  defendants  who  have  not  appeared  are 
les  [except  the  defendant  W.  X.,  who  has  been  served  by 
ition  as  aforesaid]. 

.  That  the  complaint  herein  was  filed  in  the  office  of  the 
)f  the  county  of  ,  on  the  day  of  , 

that  due  notice  of  the  pendency  of  this  action  was  filed  in 
ice  of  the  said  county  clerk  on  the  day  of  , 

and  contained  the  names  of  the  parties  hereto,  the  object 
action,  a  description  of  the  property,  the  date  of  the  mort- 
he  parties  thereto  and  the  time  and  place  of  the  recording 

*  M 

r.  That  since  the  filing  of  said  notice,  the  summons  and 
int  in  this  action  have  not  been  amended  by  making  new 
1  to  the  action,  or  so  as  to  affect  property  not  described  in 
>tice,  or  so  as  to  extend  the  claims  of  the  plaintiff  as  against 
►rtgaged  premises,  \_if  there  has  been  amendment,  state  it 
:^  except  by  substituting  the  name  of  the  defendant  U.  V. 
V.  in  place  of  the  words,  "  the  heirs  of  W.  V.,  deceased, 
names  are  unknown;*'  and  that  by  order  of  this  court, 
I  on  consent  of  all  parties,  the  day  of  ,  19     , 

immons,  complaint,  and  notice  of  lis  pendens  was  duly 
?d  accordingly. 

[If  any  defendant  has  appeared:']  That  due  notice  of  this 
tion  has  been  given  to  the  defendant  W.  X.  as  appears  by 
nexed  notice  and  admission  of  due  service  [or,  has  been 


Forms  of  thow  affidavits,  etc.. 
p.  641.  etc.,  661,  etc..  700,  701, 
the  Bervice  was  made  by  the 
makin^r  the  above  affidavit, 
ropriate  allegations   may  be 


inserted  al)Ove,  instead  of  referring  to 
affidavits  annexed. 

WN.  V    Oen.  Rule  No.  60. 

06  As  to  requisites  of  lis  pendens, 
see  p.  879,  Vol.  I. 
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waived  by  the  defendant  W.  X,,  as  appeara  bj 
apjiea ranee  bereta  mmexed]. 

X.  [//  an  order  separate  from  ike  judgment  ts 
the  apphcaiion  is  ez  parte^  add:  Tbat  no  previQ 
etc,  08  on  p,  1172.] 

IJuraL] 

FORM  Ko.  1585. 

Notice  of  appUcatioa  there0a.S7 

[Tith  of  court  and  action,} 

Pleafte  take  Dotice,  tbat  on  tbe  sumraons  and  ec 
[here  specif ^  other  papers  relied  on,  as  thus:  th 
personal  claiin,  tbe  notice  of  pendency  of  action  1 
herein,  and  the  order  appointing  a  giLardian  ad 
infant  defendants  berctoforo  entered],  and  upon 
A,  T.,  verified  the  day  of  ^  10     .  a 

is  hereto  annexed,  tlie  undersignefl  will  apply^  tt 
a  Special  Term  tlaereofj  to  be  held  at  the  eoimty 
the  city  of  ,  in  the  cotmty  of 

day  of  J  19     ,  at  o'clock  in  the 

that  day,  or  m  ^^oon  thereafter  as  counsel  am  b< 
order  of  reference"'*  to  compute  the  amount  due  t 
and  for  the  rc^lief  demanfled  in  flic  complaint,** 
other  and  further  relief  as  may  he  just,** 

[Date]  [Signature  and  offiee  addr 

[Address]  To  ,  Plaintil 

Attomey  for  defendant. 

[Serve  on  each  who  has  appeared,] 


If  it  is  Intended  to  take  a.  i^fersuce 
to  ^ni|iute  and  upply  for  judgment 
afterward,  tbia  allegation  may  be 
Ofniited  now,  and  a  certificate  or  aBI- 
davit  to  the  point  prod  need  on  ^PP'X* 
ing  for  j  ndfTinent.     Id, 

fiT^As  to  pU(^,  see  note  18  to  Form 
1506.  The  oati<^p  n«?d  not  \^  put  on 
the  crtlencl«r.    N.  Y.  Gen.  Rule  No.  60. 

RS  An  order  to  i*how  cause  may  be 
taken.  CJt.  Sav.  Bank  v.  Bauer«  49 
Hun,  23S. 

(^oGen.  Rule  No.  61  forbtdH  the 
appointment  of  a  ref<?ri?<*  »u|jq?e»ted 
by  oounseL  While  the  rule  is  not 
uniformly  enforced,  it»  viofation  may 


he   Gondenmed.     Sei 
45  Mi&c.  240.  92  N, 

The  court  Ima  p&\ 
ment    x^ithout    orde 
E^^riiijr  V.  Tlenniles 
DJv.  306,  41  N.  W  ! 

<w  A  defendant  st 
of  application  for  jii 
titled  lf»  notice  of 
reference  to  computj 
culea  Lnnd  Co.,  nup 

SI  H  is  t3ot  necenitfl 
an  (fxtrti  nllawnnt.'e  v 
Bad^r  r.  .Fohn^on,  1 
04  N,  Y.  Snpp.  42  L 
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FOfiM  Ho.  1686. 
Order  of  reference  to  take  proof ,63  etc. 

J  (^couri  order)  and  recitals,  according  to  the  case;  see  Form 

.  820,  p.  1174.] 

DEKED,  that  it  be  referred  to  R.  F.,  Esq.,  of  , 

ellor-at-law,  to  compute  the  amount  due  to  the  plaintiff,  for 
ipal  and  interest  on  the  bond  and  mortgage  set  forth  in  the 
laint  in  this  action  [and  the  amounts  due  to  such  of  the  de- 
nts as  are  prior  incumbrancers.]® 

^here  the  whole  amount  is  not  due^  add:  and  also  to  compute 
/hole  amount  due,  and  yet  to  become  due,  secured  by  said 
jage,  and  remaining  unpaid,  with  interest;  and  to  ascertain 
tuation  of  the  mortgaged  premises,  and  whether  the  same  can 
Id  in  parcels  without  prejudice  to  the  interests  of  the  parties ; 
if  he  shall  be  of  opinion  that  a  sale  of  the  said  premises  in 
;)arcel  will  be  most  beneficial  to  the  parties,  then  that  he 
t  his  reasons  for  such  opinion  —  and  if  there  is  a  question 
ig  the  defendants  as  to  the  order  in  which  parcels  should  he 
may  add:  —  and  also  to  examine  and  report  upon  the  order 
hich  the  said  parcels  should  be  sold  for  the  payment  of  the 
tiff's  demand,  in  view  of  the  equitable  right  of  the  parties.] 
Vhere  any  defendants  are  infants  having  answered  generally, 
^e  absentees,  add:  and  also  to  take  proof  of  the  facts  and 
instances  stated  in  the  complaint ;  and  to  examine  the  plain- 
)r  his  agent  on  oath  as  to  any  payments  which  hare  been 

'•J 

id  that  said  referee  make  report  thereon  with  all  convenient 

Enter  [signature  and  title  of  judge  by  initials.'] 

FORM  No.  1587. 
Seferee'a  report  preliminary  to  judgment  of  foreclosure. 
le  of  court  and  action.] 

)  the  Court  of 

irsuant  to  an  order  of  this  court,  entered  herein  [or,  dated] 

day  of  ,  19     ,  whereby  it  was  referred  to  me 

ing  concisely  the  object  of  the  reference  as,  to  compute  the 


Jourt  Rule  No.  60.  Tt  is  im- 
r  for  this  order  to  also  direct 
the  referee's  report  be  confirmed 
hat  the  plaintiff  have  the  usual 
aent  of  foreclosure.  Cit.  Sav. 
r.  Bauer,  49  Hun,  238.    But  no 


further     notice     of    application     for 
judgment  need  be  priven.     Badger  v. 
Johnson,  106  App.  Div.  237,  94  N.  Y. 
Supp.  421. 
«8  See  18  Abb.  N.  C.  368. 


r 

I* 
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amount  due  to  the  plaintiff  upon  the  bond  and 
which  this  action  is  brought,  e/c],  I  respectfully  i 

I,  That  before  proceeding  thereimder,  I  was  fi 
faithfully  and  fairly  to  determine  the  questions  i 
and  to  make  a  just  and  true  report  thereon  accord 

of  my  understanding. 

II.  That  I  have  computed  the  ainoimt  now  due 
in  til  is  action  as  aforesaid,  and  that  the  amount 
said  bond  and  mortgage,  for  the  principal  and  inte 
including  the  day  of  the  date  of  this  report,  is 
the  schedule  marked  A,  hereto  annexed  as  a  part 
contains  a  schedule  of  the  documentary  evidence  ii 
the  hearing  before  me,  and  a  statement  of  the  a; 
principal  and  interest  to  the  plaintiff  as  aforesaid 
the  computation  of  the  interest,  and  its  rate. 

{Where  the  whole  is  not  due,  add.'l  III.  Tha 
pntod  the  amount  secured  to  be  paid  by  said  bond 
and  which  remains  unpaid,  but  not  yet  due,  with  i 
to,  and  including  the  day  of  the  date  of  this  my  i 
same  is  dollars;  and  the  schedule  marked  B, 

as  a  part  of  this  report,  contains  a  statement  of  tl 
for  principal  and  interest  respectively,  the  period 
tation  of  the  interest,  and  its  rate. 

[//  any  defendant  is  an  infant  or  absentee,  see  Fc 

\For  oiher  clauses  suitable  to  various  cases,  see 

1590  {below).] 

[Date.']  [Signaii 

Schedule  A. 

Abstract  of  Documentary  Evidence. 

One  bond,  dated  the  day  of  ,  ] 

W.  X  to  A.  E.,  in  the  penal  sum  of  dol 

the  payment  of  the  sum  of  dollars,  on  tl 

,19     ,  with  interest  at  the  rate  of 
per  annum.     Marked  Exhibit  A. 

One  mortgage  of  even  date  with  said  bond,  mi 
and  Y»  X.  to  A.  B.,  as  collateral  security  for  the  j 
amount  mentioned  in  the  condition  of  the  said  bond 


edi^rd  the  day  of  ,  19 

f*f  the  clerk  [or.  register]  of 
of  ^fortirnirr's,  pas^e  ,  on  the 

Marked  Exhibit  B, 


,  and  recordc 
county,  in  L 
day  of 

[Signaih 


biax  and  judgment. u.  judgment  by  default.      1771 

Statement  of  Amount  Due. 

ipal  sum  unpaid  on  bond  and  mortgage $ 

5st  from       ,19     ,  to       ,19     ,  being  years, 

months  and  days,  at  per  cent. 

annum 

n 

sum  due $ 

ted  ,  19     .  , 

Seferee. 


[^Or,  if  principal  is  not  all  due,  add  to  Schedule  A.] 

Schedule  B. 

rhe  same  bond  and  mortgage  mentioned  in  Schedule  A. 
dpal  sum  secured  and  unpaid,  but  not  vet  due. .   $ 
jrest  thereon  from  the  day  of  ,  19     , 

the  day  of  ,  19     >  being 

ars  days,  at  per  cent,  per  annum] . . 

le  amount  secured  and  unpaid,  but  not  yet  due 

icluding  interest  thereon  to  this  day] $ 

le  amount  already  due  as  per  schedule  A 

I  due  and  yet  to  become  due,  with  interest  to  this 

day  of  ,19         , $ 

[Signature^, 

Referee. 

/  affidavit  to  filing  notice  of  pendency  was  not  presented  on 
fing  for  reference,  present  it,  or  clerk's  certificate,  tvith  this 

!  Nos.   1588-1590.     statements  OF   FINDINGS   SUITABLE   FOR 
FOREGOING  REPORT  IN  PECULIAR  CASES. 

FORM  No.  1688. 

Where  the  premises  cannot  be  sold  in  parcels. 

\  That  I  have  ascertained  the  situation  of  said  mortgaged 
ises,  and  am  of  the  opinion  the  same  cannot  be  sold  in  parcels 
)ut  injury  to  the  interests  of  the  parties,  for  the  reason  that 
said  premises  consist  of  a  single  house-lot  and  dwelling 
on,  in  the  city  of  ,  which  cannot  be  divided]. 
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FOItM  No.  1500. 
Qt  where  ttie  premiats  ahouid  bt  iold  ia  p«Tcd 

IV.  That  I  have  ascertained  the  situation  of  said 
find  Ihere  state  condition^  as  thus:]  that  they  cong 
farm  within  the  limits  of  the  village  of  M. ;  and  Lhi 
ant  V*  Z.^  after  giving  the  mortgage  in  suit,  upon  tli 
kid  out  a  portion  of  the  tract  which  fronts  upon  a 
said  village,  in  hoiiSiP-lots,  a  diagram  of  which  lot 
and  marked  8chL»duIc  C\  Tlmt  the  mortgagor  ^uhs 
lot  mnnl»ered  1  to  t!ie  Opfemlaiit  AV.  X.,  and  at  a  s 
gold  lot  numbered  2  to  tbe  defendant  II.  V,  That  t 
lots  are  vacant,  and  tliat  upon  a  sale  they  will  not 
diice  enough  to  satii^fy  the  judgment  herein*  That 
lion  of  fiiiid  farm  can  be  sold  separately  witliont  pr 
defendants,  but  will  not  probably  produce  more  tli 
eatbfy  tlie  judgment  herein,  and  cannot  advantageou 
for  the  sale.  And  I  therefore  am  of  opinion  that  t\ 
niorl£^aped  premises  not  so  laid  out  in  lota  should 
and  afterward,  if  necessary  to  resort  to  the  residue 
be  sold  in  the  following  order:  first,  lots  3  and  4: 
third,  lot  1/] 

FORM  No.  1590. 

Wlien  there  are  infant*  having  Answeied  eeneTally,  or  abs« 

Ddt  appeann£. 

V.  That  I  have  taken  proof  of  the  facts  and 
stitted  in  said  plaintiff's  complaint,  and  linve  exam 
plaintiff  [or,  and  the  plaintiff  being  now  abroatl  in 
examined  his  agents®*  M*  N,]  on  oath  as  to  any  pa 
may  have  been  made  to  liim  or  to  any  person  fo 
account  of  the  demand  mentioned  in  :i?aid  complair 
au^t  to  be  credited  thereon,  and  such  prtwfe,  excep 
are  documentary,  and  such  examinations,  are  anne: 
of  this  report,  and  marked  Exhibits  A  and  B,  and  I  i 
that  the  facts  and  circumstances  stated  in  said  c 
trne, 

FORM  No.  1501, 
Judgment  of  foreclosure  and  tale, 
[Sei^  Fojyn  No.  1949,  postal 


WFHlli    r.    Cooke,    52    L.    T,    H.   fN.K)   TD 
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D.   JUDOMEKT  FOB   WANT  OF   REPLY. 

FOfiM  Ha  1692. 
Affiitvit  of  no  reply,  etc,  to  aove  for  judgment^ 

e  of  court  and  action.^ 

ue.'\ 

T.,  being  duly  sworn,  says : 

That  he  is  the  defendant's  attorney  in  this  action.     That 
nswer  herein  was  duly  served  on  the  plaintiffs  attorney  on 
day. of  ,19     ,  as  appears  by  the  answer  here» 

exhibited  with  admission  of  due  service  of  a  copy  thereof  by 
aid  plaintiffs  atlumey  [^or,  as  appears  by  the  annexed  affi- 
;  of  M.  N. —  the  usual  affidavit  of  service  upon  an  attorney 
e  caused  that  no  copy  of  any  reply  or  demurrer  to  the  coun- 
lim  therein  set  forth  has  been  served  on  deponent,  and  that 
tiffs  time  to  so  plead  has  fully  expired. 
uratJ]  [^Signature.'] 

FORM  No.  1593. 

t  of  motion  (or  order  to  show  cause)  for  judgment  on  failure  to  reply 
or  demur  to  antwer.M 

^itle  and  commencement;  see  Form  1566]  for  an  order  that 

svant  of  a  reply  or  demurrer  the  defendant  have  judgment 

1st  the  plaintiff  [for  •  dollars]  upon  the  counterclaim 

arth  in  the  answer  herein  [and  may  add:  and  that  a  reference 

rdered  to  compute  the  amount  due  the  stiid  defendant  upon 

x>unterclaim  set  forth  in  the  answer  herein  —  or,  to  take  the 

int  of  —  describing  it  —  or,  that  a  writ  of  inquiry  be  issued 

in  to  the  sheriff  of  to  assess  the  damages  due  the 

adant  under  the  counterclaim  set  forth  in  the  answer  herein, 

that  the  report  of  said  referee  —  or,  the  verdict  on  said  in-  • 

Ition  —  be  returned  to  this  court  for  its  further  action],  and  ' 

juch  other  and  further  relief  as  shall  be  just,  with  the  costs 

le  action  and  this  motion. 

Oate.']  [Signature  and  office  address  ofly 

dress"]  To  ,  Attorney  for  [moving  party"]. 

Attorney  for  [moving  party], 

P'or  form  of  judgment  entered  by      action    less    admitted    counter-claim, 
ilerk  on  admission  of  cause  of      see  Form  1106,  p.  1427. 

66  Code  Civ.  Pro.,  9  515. 
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FORM  Ho,  1594. 
Orto  fof  judfmeDt  for  wmt  of  reply  or  demurrer  to  e 

At  a  Special  Term  [etc 
No.  820,  p.  1174  of  i) 
[Title  of  adion,J 

On  reading  and  filing  the  affidavit  of  A.  B,,  veri 
day  of  ,  19     ,  and  upon  tlif*  eomplainl,  ai 

ant^s  answer  herein,  setting  up  a  counter-claim,  ani 
therefrom  that  said  answer  has  been  dulj  served  o 
more  than  twenty  days  since,  and  no  reply  or  del 
eouiiterclaim  has  been  interposed  hy  the  plaintiff 
time  to  plead  to  said  counterclaim  has  fully  expi 
motion  of  T.  Z.,  attorney  for  defendant,  and  after 
[or,  and  on  reading  and  filing  proof  of  due  notice  < 
and  no  one  appearing]  for  plaintiff  in  opposition, 

Ordebeb,  that  judgment  he  entered  herein  in 
ahovo-named  defendant  against  the  above-named  pi 
sum  of  dollars  [or,  in  an  appropriate  aase  \ 

of  inquiry  or  reference;  »ee  Porm^  Nos*  1572  to  15' 
under  Judgmenfl^  besides  the  costs  and  disburse 
action,  together  with  ten  dollars  costs  of  this  motio 

Enter:  [signature  of  judge  hy  tnitiah  of  name 

FORM  No.  1S95, 
Juigmest  oa  falltiTe  to  reply  or  demur  to  am 
[Title  of  court  and  actional 

The  defendant  in  this  action,  having  duly  serv 
on  the  day  of  ,  19     ,  setting  up  tber 

claim  to  th©  plaintiff's  c^use  of  action^  and  the  p 
failed  to  reply  or  demur  thereto,  and  his  time  »o 
fully  expired  land  if  writ  of  inquiry  or  referenee 
recite  ii;  see  Forms  1572  to  1578]:    Now,  on  m< 
attorney  for  defendant. 

It  is  ADJUDGED,  that  said  defendant  recover 
relief}.  [Signatin 

[Daie.1 

ttTCode  Civ*  Pmj  I  $U, 
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ARTICLE  III. 
Tbial  of  Issues  of  Law  [Demubbeb]. 

FORMS. 

Notice  of  trial  of  demurrer.  1599.  The  same ;  sustaining  demurrer. 

fete  of  issue  on  trial  of  de-  1600.  Interlocutory  judgment  on  de- 
murrer, murrer. 

)eciBion  on  demurrer  —  over-  1601.  Order  for  final  judgment  on  de- 
ruling  demurrer.  murrer. 

FORM  No.  1696. 
Hotice  of  trial  of  demiirrer.68 

!  of  court  and  dction.'] 

ase  take  notice,  that  the  issue  [s]  of  law  herein  will  be 
ht  to  trial  at  a  Special  [or.  Trial  Term  of  this  court®^,  ap- 
d  to  be  held  in  and  for  the  county  of  /®  at  the 

all,  in  the  city  of  [or,  at  the  court  house  in  the 

of  ],  in  said  county,  on  the  first  Monday^*  [or  other 

^ay  of  term]  of  next,  at  o'clock  in  the  forenoon 

t  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

iteJ]  [Signature  and  office  address  of\, 

'ess]  To  ,  Attorney  for  .     . 

Attorney  for 
rve  fourteen  days  personally,  or  sixteen  days  if  by  mail, 
t  first  day  of  term.]''^ 

e,  for  sufBciencj,  Townshend  c.  70  Any  county  within  the  judicial 

n,  9  N.  Y.  Supp.  629,  18  Civ.  district.     Code  Civ.  Pro.,  9  990. 

sp.  213.  71  If  the  notice  specifies  a  wrong 

some  variations  of  the  above  day  as  the  beginning  of  the  term,  ac-  ' 

adapted  to  peculiar  cases,  see  cording  to  defendant's  contention,  and  i 

1602.  the  defendant  returns  the  notice,  the  ^ 

the  N.  Y.  Supreme  Court,  is-  court  cannot  compel  the  defendant  to  w 

law  must  be  tried  at  a  Trial  receive  it.     Plaintifl''8  means  of  test-  ' 

Kxal    Term,    according   as   the  ing  the  question  is  to  bring  the  issue  . 

rescribe.    N.  Y.  Code  Civ.  Pro.,  to  trial  and  take  defendant's  default.  p 

The  notice   in   this   respect  Lauferty  v.  Mut.  Res.  Life  Assoc.,  25 

conform  to  the  actual  practice  Misc.  624,  56  N.  Y.  Supp.  121. 

court  for  which  the  notice  is  72  N.  Y.  Code  Civ.  Pro.,  99  977,  798. 

See  Osborne  v.  City  of  De- 

18  Fed.  Rep.  385. 
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FORM  Ho.  1697. 
HoU  of  inue  oa  trial  of  aemvxrer.TS 
[Name  of  court  and  term.'] 

A.  T.,  plaintiflrs 


A.  B.,  plaintiff, 

against 
Y.  Z.,  defendant. 


Issue  of  la\ 
T.  Z.  defendant^ 


Last  pleading  served  [date'].     [In  case  of  Uaue 
postponement,  add:  but  date  of  issue  as  of  —  specif] 
passed.] 

Number  of  cause  on  previous  calendar  263  [or.  Is 
calendar]. ''^ 

Plaintiffs  [or,  defendant's]  no 

[Demurrer.]  [Signature  and  office  address  c 

FORM  No.  1598. 
Dodtioa  on  demurrer  —  OTermUng  demurrer. 
[Title  of  court  and  action.] 

The  issue  of  law  arising  upon  the  demurrer  of 
Y.  Z.,  to  the  [amended]  complaint  herein,  having 
for  trial  before  me  at  a  Special  Term  [Part  III]  oi 
the  day  of  ,  19     ,  now,  after  hearii 

of  counsel  for  defendant,  in  support  of  the  deraurr 
Esq.,  of  counsel  for  plaintiflF,  in  opposition  theret 
liberation  having  been  had  thereon,  I  decide  and  fi 

CONCLUSION   OF  LAW.''* 

*  That  the  said  complaint  states  facts  sufficient 
a  cause  of  action. 


73  N.  Y.  Code  Civ.  Pro.,  SS  978,  979. 
Local  rules  should  also  be  noticed. 
Not  necessary  in  counties  where  a  de- 
murrer is  heard  at  Special  Term  with 
motions. 

74  Omit  imless  a  new  calendar  is 
being  made  up. 

78  It  is  not  proper  practice  to  enter 
an  order  sustaining  or  overruling  a 
demurrer.  A  decision  should  be  made 
and  filed,  containing  the  formal  con* 
elusion  of  law  upon  the  issue.  See 
Brown  p.  Leary,  100  App.  Div.  421, 
91  N.  Y.  Supp.  463;  Vincent  v. 
Steams,  47  Misc.  96,  93  N.  Y.  Supp. 
4S2. 

However,  an  order  making  proper 


directions   as  to   enl 
will  be  treated  as  in 
Id.     No  appeal  can 
order.      Rankin   r. 
Div.  510,  92  N.  Y.  J 

No  exceptions  nee< 
decision.  Cass  r.  SI 
472,  16  N.  Y.  Supp.  1 

See  U.  S.  Life  Im 
46  Hun,  201;  8.  c. 
Abb.  N.  C.  330,  on  ] 
murrer. 

76  Findings  of  fad 
sary.  Eaton  v.  Weill 
8.  p.,  Dunham  r.  Ci 
129,   135. 
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%ve  to  answer  is  not  given']  It  is  therefore  oicbebed, 
atiff  have  final  judgment  overruling  said  demurrer  and 
relief  demanded  in  the  complaint  herein,  with  costs  to 


n 


leave  to  withdraw  demurrer'^^  wnd  plead  over  is  granted:] 
•efore  oedered  that  plaintiff  have  an  interlocutory  judg- 
rruling  said  demurrer,  with  costs,^®  but  with  leave  to  the 
t,  within  twenty  days  after  service  of  a  copy  of  such 
tory  judgment  on  his  attorney  t  to  withdraw  said  de- 
nd  answer  the  complaint,  upon  payment  of  said  costs  to 
3  attorney,  §  and  that  in  case  of  the  failure  of  the  defend- 
rve  an  answer  and  pay  said  costs,  within  said  time,  that 
have  final  judgment?^  against  said  defendant  [stating  it 
r  the  relief  demanded  in  the  complaint,  and  may  add: 
hat  purpose  that  the  plaintiff's  damages  be  assessed  by  a 
that  a  writ  of  inquiry  issue  to  the  sheriff  of  the  county  of 
-naming  place  where  action  was  triahle^^]. 
^  issues  of  fact  remain,  see  next  Form.] 

[^Signature  and  title  of  judge.] 

FORM  No.  1509. 
The  same;  sustaining  demurrer. 

i  last  Form  to  the  *,  continuing:  That  said  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  —  or 
\,  according  to  the  tenor  of  the  demurrer.] 
therefore  obderded,  that  the  defendant  have  final  judg- 


are  matter  of  right  in  com* 
actions,  even  on  granting 
mend, '  unless  other  issues 
Tallman    v.    Bernhard,    31 

84,  75  Hun,  30. 
erruling  plaintiff's  demur* 

answer,  because  the  com* 
M  is  insufficient,  a  judg- 
issing  the  complaint  is  er* 
it  should  simply  overrule 
rer.  Gabay  v.  Doane,  66 
507,  73  N.  Y.  Supp.  381. 
;  leave  to  withdraw  a  de- 
y^anted,  the  case  is  in  con* 

a  final  judgment,  if  the 
w  was  determinative  of  the 
)n  upon  the  facts  which  the 
idmitted.  See  Nat.  Contr. 
Ison  River  W.  P.  Co.,  110 

133. 

imurrer  reaches  but  one  of 
112 


two  or  more  causes  of  action,  the 
court  may  direct  that  the  action  be 
severed.  Code  Civ.  Pro.,  9  1021. 
See  note  85  to  next  Form. 

70  It  is  improper  for  the  direction 
for  interlocutory  judgment  to  also 
provide  for  judgment  as  prayed  for  in 
the  complaint.  Smythe  v.  Greacen, 
96  App.  biv.  182,  89  N.  Y.  Supp.  111. 

80  It  is  not  necessary  that  the  de- 
cision shall  direct  final  judgment,  or 
the  interlocutory  judgment  provide 
therefor.  Code  Civ.  Pro.,  §§  1222, 
1223.  But  it  is  the  more  usual  prac- 
tice to  do  so.  Otherwise,  final  judg- 
ment is  obtained  by  application  to 
court  as  on  default.  McCrea  v,  Rob- 
inson, 51  Misc.  330. 

81  See  notes  to  Form  1572;  or  may 
direct  reference.    Id. 


1778 


Abbott's  i»bactics  akd  tobmb, 


ment  in  his  favor  sustaining  the  demurrer  to  the 
plaint  and  dismissing  said  complaint  (on  the  me: 

lOr  if  leave  to  amend  is  granted:^  That  an  in 
ment  be  entered  in  favor  of  the  defendant,  susta 
rer  to  the  [amended]  complaint  with  costs,  but 
plaintiff,  within  twenty  days  after  service  of  a 
terlocutory  judgment  on  his  attorney,  with  notice 
to  withdraw  said  complaint  and  serve  an  amei 
upon  payment  of  the  said  costs,  and  that  in  case 
the  plaintiff  to  serve  such  amended  complaint  a 
as  above  provided  within  the  time  specified,  the  | 
final  judgment  in  his  favor  against  plaintiff,  die 
plaint  (on  the  merits)®®  with  costs.] 

[Or,  if  issues  of  fact  remain  undetermined:'] 
tory  judgment  be  entered  in  favor  of  the  defends 
demurrer  to  the  first  cause  of  action  with  costs  [t( 
[and  if  another  demurrer  is  decided  at  the  sam 
favor  of  the  plaintiff  overruling  the  demurrer  to 
of  action,  with  costs  to  be  taxed]  and  further  p 
costs  awarded  are  to  be  included  in  the  final  ju< 
etc.,  as  in  next  Form,'] 

[Signature  and  i 

FORM  No.  1600. 
Interlocutory  jndgment  on  demnrrer.a 

[Title  of  court  and  cause.] 

*  This  cause  having  regularly  come  on  for  tri 
of  law  arising  upon  the  defendant's  demurrer 


[Date.] 


82  If  a  demurrer  to  the  entire  com- 
plnint  in  a  common-law  action  is  sus- 
tained, defendant  is  entitled,  as  matter 
of  right,  to  costs.  De  Turckheim  v. 
Thomas,  113  App.  Div.  123,  99  N.  Y. 
Supp.  104. 

83  Leave  to  amend  will  not  be  given 
where  it  is  obvious  that  it  will  be  of 
no  benefit  to  the  party  in  fault.  See 
Henriques  f.  Yale  Univ.,  28  App.  Div. 
354,  51  N.  Y.  Supp.  284. 

84  The  completeness  of  the  copy 
served,  and  accuracy  of  the  notice  of 
entry,  are  tested  with  the  same  strict- 
ness as  when  served  to  limit  the  time 
to  appeal.  Tudor  i?.  Ebner,  109  App. 
Div.  521,  96  N.  Y.  Supp.  392. 

85  If  severance  is  allowed  it  may  be 
directed  by  substituting  for  the  words 
between  the  t  and  the  §  the  follow- 
ing:   divide  this  action  into 


separate  actions, 
torney  for  each  d< 
a  copy  of  the  con 
affecting  such  de 
each  such  compl 
facts  sufficient  tc 
of  action],  and  ai 
to  the  respective 
demurring  defen 
each  of  said  demv 
(permission  so  t 
and  to  amend  t 
hereby  granted 
N.  Y.  Code  Civ.  1 

86  Eeld  proper 
son,  14  N.  Y.  Su] 
Rep.  349. 

87  See  note  92  1 

88  Where  leave 
given,  entry  of  ai 
ment  is  necessar 
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a,  at  a  Special  [or.  Trial]  Term  held  by  Hon.  J.  K.,  one  of 
istices  of  this  court,  and  said  justice  having  heard  the  par- 
Eind  after  due  deliberation  having  duly  made  and  filed  his 
on  in  writing^  directing  interlocutory  judgment  to  be  en- 
t  as  hereinafter  provided,  and  [defendant's]  costs  having 
duly  taxed  at  dollars,^  now,  on  motion  of  A.  T.,  attor- 

or  [defendant],  it  is 

JUDGED  AND  DECBEED  [procecd  according  to  directions  of 
on,  ds:  that  the  [demurrer  to  the  complaint]  herein  be 
he  same  is  hereby   [sustained,]   with  dollars  costs 

)  [defendant ;]  it  is  further 

JUDGED  AND  DECREED  that  the  [plaintiff]  have  leave  to  serve 
mended  complaint]  within  twenty  days  from  the  date  of  the 
e  of  this  interlocutory  judgment,  and  notice  of  entry,®*  upon 
?nt  to  the  attorney  for  the  [defendant]  of  the  sum  of 
s,  the  costs  as  taxed ;  and  that  in  case  of  the  failure  of  the 
iff  to  serve  such  an  [amended  complaint,]  and  pay  the 
within  the  time  hereinbefore  provided,  final  judgment  be 
)d  herein,  dismissing  the  complaint  [upon  the  merits]  with 
[or  otherwise,  according  to  the  case^. 
i  a  case  where  issiies  of  fact  remain  undetermined:^^  That 
sts  hereby  awarded  are  to  be  included  in  the  final  judgment 
I  if  rendered  in  favor  of  the  [prevailing  party  on  demur- 
and  to  be  set  off  if  uncollected  and  final  judgment  is  ren- 
in favor  of  the  [other  party']  against  any  recovery  therein 
led. 

[Serve  copy  with  notice  of  entry,']  I 

n,   22    Hun,    69;    appeal    dis-  of  trial  cannot  be  included  was  held 

in  83  N.  Y.  624.  in  De  Turckheim  17.  Thomas,  113  App. 

is  improper  to  recite  the  find-  Div.  123,  99  N.  Y.  Supp.  104,  in  defer- 

b  length.      Beebe  v.  Mead,  101  ence   to   co-ordinate  authority   cited, 

Oiv.  500,  92  N.  Y.   Supp.  61.  but  the  correctness  of  the  decisions  ' 

must  be  annexed  to  the  judg-  was  doubted.  | 

roll    ( N.    Y.    Code    Civ.    Pro.,         91  See  note  84  to  preceding  Form.  m 

),  and  form  a  necessary  part  92  Where  issues  of  fact  still  remain,  J 

ertified  copy  of  the  judgment  after  the   decision  of  the   demurrer, 

whenever  it  is  brought  in  ques-  final    judgment    can    only    be    taken  ^ 

appeal  or  otherwise,  or  offered  when  all  the  issues  have  been  decided.  P 

lence.  ^  Costs   on    the    determination    of   the 

optional  whether  the  decision  demurrer  may  be  awarded  absolutely, 

berlocutory  judgment  shall  pro-  or  to  abide  the  event,  but  execution 

r  the  final  judgment  in  case  of  may  not  issue  to  collect  them  until 

to  plead  over.    See  note  80  to  after  final  judgment,  and  a  provision 

1598.  for  off-setting  them,   if  awarded  ab- 

ifendant's  costs,  upon  success-  solutely,  is  proper.     Cassavoy  r.  Pat- 

lemurring  to  entire  complaint,  tison,  101  App.  Div.  128,  91  N.  Y. 

i  costs  after  notice  of  trial,  and  Supp.  876. 
1  fee;  that  costs  before  notice 
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FORM  No.  1601. 
Ordtr  for  final  Judgment  on  demnmr.^s 

At  a  Special  Te 
Form  820,  p. 
[Title  of  the  cause.'] 

[As  in  last  Form  from  the  *  to  the  t,  continui 
ruling  the  demurrer,  and  further  providing  tha 
should  not  within  twenty  days  from  service  th< 
.and  answer,  final  judgment  should  be  entered  tc 
effect ;  and  said  interlocutory  judgment  having  be< 
and  served,  and  defendant  not  having  elected  to  i 
time  to  do  so  having  expired  as  appears  by  the  affi 
attorney  for  the  plaintiff  [proceed  as  in  case  of 
fault  in  pleading,  after  appearing  —  see  Forms  N 

[Or,  if  defendant  has  been  successful  and  fina 
directed:']  sustaining  said  demurrer,  but  with  lea^ 
tiff  to  serve  an  amended  complaint  within  twenty 
vice  of  the  interlocutory  judgment  and  upon  paym 
awarded  thereby;  and  an  interlocutory  judgmen 
having  been  duly  entered  herein  on  the  day  o 

and  it  appearing  from  the  affidavit  of  Y.  Z.,  the 
torney  verified  on  the  day  of  ?  19     > 

tiff  has  failed  to  serve  an  amended  complaint, 
costs,  and  that  more  than  twenty  days  have  expire 
upon  his  attorney  of  a  copy  of  said  interlocutory  j 
upon  reading  and  filing  the  notice  of  motion,  da' 
the  said  affidavit  of  Y.  Z.,  and  upon  proof  of  due 
upon  plaintiff's  attorney,  and  after  hearing  Y.  Z., 
defendant,  for  the  motion,  and  A.  T.,  Esq.,  of  couni 
opposed,  it  is,  on  motion  of  Y.  Z.,  attorney  for  the 

Ordebed,  that  defendant  have  final  judgment 
ing  the  complaint  of  the  plaintiff  [upon  the  merit 

[Judgment;  see,  for  entry  by  the  clerk,  156 
Nos.  1566,  1583,  for  entry  by  order  of  the  court,] 

[Serve  copy  of  judgment,  with  notice  of  eniry 

to  appeal.] 

98  Whether  final  judgment  has  or 
has  not  been  directed  by  the  inter- 
locutory judgment,  proceedings  to  ob- 
tain final  judgment  follow  the  same 
course,  when  plaintiff  is  the  success- 
ful pnrty,  as  where  the  defendant  has 
appeared,  and  defaulted  in  pleading. 
Code  Civ.  Pro.,  H  1222,  1223.      The 


application  is  to  b 
tfon.  Id,,  §  1230.  I 
If  defendant  has 
the  demurrer,  final 
entered  by  the  cler 
rected  by  the  inter] 
and  plaintiff  has  fa 
pay  costs.     If  not 
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ARTICLE  IV. 

PROCEEDINaS   IN    CaSE   OF   TeiAL  BY   JUKY. 

r      I.  Bringing  on  the  trial. 

II.  Various  proceedings  incidental  to  the  trial. 
III.  Verdict,  and  motion  for  new  trial. 
rv.  Case,  and  exceptions. 
V.  Costs,  and  judgment. 


SECTION  I. 
Bbingino  on  the  Trial. 


FORMS. 


fotice  of  trial. 

fete  of  issue  for  triol  of  issue 

of  fact, 
he  same;  at  Trial  Term,  New 

York  county, 
affidavit  of  merits  to  prevent 

inquest. 

be  same;  made  by  counsel, 
otice  of  motion  to  strike  cause 

from  calendar. 

Tder  striking  cause  from  cal- 
endar, and  sending  it  to  other 

calendar. 
ifBdavit  to  move  to  place  on 

short  cause  calendar, 
ffidavit   to   oppose   motion   to 

place  on  short  cause  calendar, 
rotice  of  motion  to  put  cause 

on  short  cause  calendar. 
Tder   placing  cause   on   short 


cause  calendar  in  first  dis- 
trict. 

1612.  Affidavit  to  move  for  postpone- 
ment. 

1613-1616.  Statements  suitable  to  be 
inserted  in  foregoing  Form. 

1617.  Order  adjourning  trial. 

1618.  Stipulation,   on    putting   cause 

over  for  the  term,  that  it 
shall  not  abate  by  death. 

1619.  Notice  of  motion  for  a  special 

jury. 

1620.  Order  for  a  special  jury. 

1621.  Notice  of  striking  special  jury, 

where  order  does  not  fix  the 
time. 

1622.  Motion  for  a  foreign  jury. 

1623.  Stipulation  that  issues  be  tried 

by  a  jury. 

1624.  Order  thereon. 


FORM  No.  1601. 
NoUce  of  trijiLM 
of  court  and  cause.'] 

use  take  notice,  that  the  issues  of  fact  in  this  action  will 
light  to  trial  [if  plaintiff's  notice,  it  is  u^unl  to  add:   and 


utory  judgment,  defendant 
pply  to  the  court  on  notice. 
IV.  Pro.,  i  1230. 
le  Civ.  Pro.,  i  977.  Can  be 
only  after  issue  joined,  and 
on  the  last  day  to  join  issue, 
efore  pleading  is  actually 
is  ineffective.    Wallace  r.  Syr- 


acuse, etc.,  R.  R.  Co.,  27  App.  Div. 
457,  60  N.  Y.  Supp.  329. 

Tlie  court  has  power  to  reduce  the 
period  of  service  only  as  a  condition 
of  granting  a  favor.  Grindal  v.  De 
Lano,  16  N.  Y.  Supp.  823,  21  Civ.  Pro. 
Rep.  224. 

A  notice  not  served  in  time  is  m 
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fin  inquest  taken  therein  —  or,  if  defendant's  no\ 
tion  made  to  dismiss  the  complaint]  at  a  Spe 
Trial  Terni  —  or,  in  the  County  Court,  the  next 
court  appointed  to  be  held  in  and  for  the  countj 
the  County  Court  bouse  [ar,  city  hall]  in  the  t 
or,  borough]    of  ,   in   said  county,  on 

,10  ^  [if  a  previovs  notice  has  be 
term  not  yet  ended,  at  which  the  cause  may  posi 
add:  unless  the  eame  has  been  then  already  tried 

[//  preference  is  desired,  and  the  cause  is  triab 
York.  Kings,  Queens  or  Erie  counties,  or  in  the 
district,  must  serve  notice  of  application  therefor 

[Date,  signatures,  addresses,  etc.,  as  in  Form  . 

\^Serv€  fourteen  days  personally,  or  sixteen  day 
fore  first  day  of  term^] 


nullity,  and  the  d«fect  h  tiQt  waived 
by  not  returning  it.  Walker  v.  Chjl- 
aon,  63  liun,  520.  20  N.  \\  Supp.  527. 

A  notice  of  tml  may  be  served  be- 
fore the  adversary's  right  to  amend 
has  expired,  but  is  nullified  by  the 
«erv|ee  of  an  amended  pleading  with iu 
the  time.  C^ler  i\  Lamb,  19  App* 
Div.  23G.  46  N.  Y.  Supp.   117. 

A  subsequent  amendment  of  a 
pleading  by  leave  of  court,  which 
changes  the  i**sues,  requires  the  ser* 
vice  of  a  nt^w  notice  of  trial,  unless 
the  court,  by  a  direction  in  the  order 
allowing  the  anicndmentt  provides 
otherwise.  Pode  Civ.  Prn.,  |  723,  as 
n Til p nded  i n  1 000,  Sre  Wa rd  r .  S m i t h , 
10,1  A  pp.  Div.  ,175,  02  N.  Y.  i?upp. 
1107;  Miller  r.  Mestaniz,  84  N,  Y. 
Supp.  503.  A  supplemental  pleading 
is  not  within  the  rule.  I^vatt  V. 
Watson.   'J5   Tlun,   653. 

95  The  object  of  serving  a  cross- 
not  tee  is  that  the  defendant  may  be 
in  a  position  to  move  the  cause  and 
take  a  diamipisal  vf  plaintiff  does  not 
proceed.  Code  Civ.  Pro.,  i  9R0 ;  Dart 
r.  Soloman,  5  N.  V.  St.  Rep.  91 L  A 
erossnotiee  does  not  act  as  an  estop- 
pel, so  as  to  defeat  &  right  to  amend. 
Clifton  r.  Brown.  S  Civ.  Pro.  Rep.  44. 
tsThe  first  dny  of  the  terra.  In 
the  New  York  City  Court  the 
notice  may  be  given  for  the  term»  ai 
above,  or  fnr  any  day  of  the  term. 
Code    Civ.    Pro.,  >    3102.       A   notice 


specifyixig  Sunday 
Bank  r.  Spence,  37 
Supp.  984. 

A  notice  claimec 
specifying  a  wroq 
day  of  the  term  a 
turned  by  the  de 
has  no  power  to  oi 
Lauferty  v.  Mut.  I 
Misc.  624,  56  K.  Y 

07  Unnecessary  ii 
named,  where  only 
is  necessary.      N. 
f  977. 

M  See  pp.  1582-1 

w  A  notice  of  tri 
part  of  a  judgmei 
nad.      Sweeny   r. 
Div.  399,  89  N.  Y. 

1  Code    Civ.    Pp 
Walker  v.  Chilson, 
N.  Y.   Supp.  627; 
stok,  63  App.  Div. 
195.     Non-receipt  < 
immaterial   on   the 
party's  right  to  pri 
Livingston,   18  N. 
St.  Rep.  477. 

If  the  notice  is 
duty  of  the  party 
turn  it  promptly  oi 
waived.  See  Ward 
169,  91  N.  Y.  Su] 
another  ground,  102 
N.  Y.  Supp.  1107. 


II 
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%me  of  court  and  term.]     ^ 
A.  B.,  plaintiff, 
against 
X.  and  Y.  Z.,  defendants.^ 


A.  T.,  plaintiff's  attorney. 

Issue  of  fact.   Triable  by  jury  [or, 

by  court  without  jury]. 

y'H.    W.,    attorney    for    defendant 

W.  X., 

T.    Z.,    attorney    for    defendant 

Y.  Z. 


-aat  pleading  served  the  day  of  ,19        [in  a 

se  which  has  been  passed  without  postponement,  add:  but  date 

ssue  to  be  as  of  —  specifying  date  when  passed.] 

Lction    for   damages    for   breach    of   contract    \_or   otherwise 

nfy  the  particular  nature  of  the  action.] 

dumber  of  cause  on  previous  calendar,  263   [or,  Not  on  pre- 

18  calendar.^] 

Preference  is  claimed  under  Code  Civ.  Pro.  §  791,  subd.  5, 

ing  on  what  ground.*] 

In  N.  Y.  City  Court,  add:  Cause  noticed  for  term  — 

for  the  day  of  next.'] 

^aintiff's  [or  defendant's]  note. 

[Signature  and  office  address  of  attorney.] 

FORM  No.  1603. 
The  same;  at  trial  term,  New  York  county.® 

Add  to  above  note:]  Action  for  [state  particular  nature,  as:] 
1.     Place  upon  Calendar  No.  [2]. 


^.  Y.  Code  Civ.  Pre,  I  977.  See 
i  rules.  Must  be  filed  for  same 
1  for  which  the  cause  was  noticed 
trial.  Siefke  v,  Siefke,  21  Misc. 
Tlie  parties  cannot  stipulate  so 
jo  avoid  the  rule.  Leonard  v. 
jr,  31  App.  Div.  137,  52  N.  Y. 
?.  772. 

)r  cases  turning  upon  an  inad- 
mi  omission  to  file  note  of  issue, 
jofivLS  V,  Oppenheim,  84  App.  Div. 
82  N.  Y.  Supp.  1037;  Hix  r. 
on  Elec.  L.  Co.,  78  App.  Div.  384, 
^.  Y.  Supp.  1016. 
S*ot  necessary,  unless  a  new  cal- 
ir  of  old  issues  is  being  made  up. 
Jnder  Code  Civ.  Pro.,  f  793,  when 


the  ground  for  preference  appears  in 
the  pleadings,  and  the  action  is  tri- 
able in  other  than  the  counties  ex- 
cepted in  the  section. 

If  not  appearing  in  the  pleadings, 
the  applicant  for  the  preference  must 
have  procured  an  order  on  notice,  and 
serve  with  his  notice  of  trial.  A  copy 
of  such  order  should  be  given  to  the 
clerk  with  the  note  of  issue. 

B  N.  y.  Code  Civ.  Pro.,  I  3162.  This 
does  not  prevent  a  note  of  issue  being 
filed  on  tlie  same  day,  prior  to  service 
of  notice  of  trial.  Lederer  c.  Adler, 
44  Misc.  217,  88  N.  Y.  Supp.  1010. 

0  Special  rule  No.  1  of  Trial  Term, 
New  York  county. 
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FORM  Ho.  1604. 
Affidavit  of  merits  to  prevent  inqtieit^T 
[Title  of  court  and  «ic(tpn,] 
IVenue.] 

Y,  E.,  beiDg  duly  sworn,  says: 

That  he  ia  the  defendant*  in  the  above-entit] 

that  he  has  fully  and  fairly  stated  the  case"  to 

ootmsel  herein,   who  resides  at  No,  in 

the  of  ,  and  that  he  has  a  good*^ 


"  Wliere  tUi?  answer  ia  unverifiet!, 
nnd  no  affidavit  of  mi^rits  Ima  been 
flied  nnd  terv^d*  plaintiff  may  mow 
I  In?  Ciiae  for  »it  inqupal  at  the  open- 
in  jr  of  cotirt  on  liny  day  of  the  term 
aft«r  tlie  firut  da,r.  '  Gen.  Rule  No.  28. 
The  prnetlce  hn%  fnWi^n  into  disuse, 
and  defendant  will  ordinarily  be  re- 
lieved from  the  default  upon  terms, 
or  it^ill  be  at  towed  to  make  and  serve 
an  afn davit  of  merits  forthwith,  and 
the  application  then  denied.  See  Ber- 
lin r.  People's  Trust  Co.,  4S  Misc,  494* 

An  affidavit  of  merits  is  not  neces- 
sary in  equity  cjiuse,  DevHn  t'.  Shan- 
non, 8  Hun,  531,  Nor  in  any  case  if 
the  answer  is  verified.  N,  Y,  Code 
Civ,  Pro.,  g  080. 

S  If  not  by  the  defendant^  state  rea^ 
son»  and  deponent'i  relation  to  the 
ratine  so  o  to  show  his  means  of 
knowledge. 

» It  i»  wise  to  follow  the  ttttled 
form  of  an  affidavit  of  merlta,  as 
sliirlit  deviations  have  been  held  to 
render  the  afTidavit  inauflHeient  In 
general  It  should  ttate  that  defendant 
has  "  fill  J  J  and  foirly  stated  the  case 
to  his  counsel.'*  See  Onondaga  County 
Bank  v.  Shepherd,  19  Wend  10; 
Bleecker  r.  Storms,  2  How.  Pr.  101; 
Gary  €.  Livermore,  id.,  170.  Stating 
that  the  party  ha»  fully  stated  "  hia 
case,"  or  ^'this  case.**  has  been  held 
nifflcient  under  old  Rule  61  of  the 
Supreme  Court.  Browne  11  r.  Marsh, 
22   Wmd.   636.      And  see   Brown   i?. 


Ihfasteti,  2  How,  P 
stating  that  tite  pa 
*'sUted  the  faets  i 
bc«n  held  sufficients 
has  stated  all  the 
the  whole  ea»se.  Ji 
0  How,  Pr.  6,  Tl 
"  all  the  facts  relat 
ia  suRicient.  Laroq 
Misc.  234,  92  N.  Y 
statini^  that  he  has 
the  facts  of  hi*  ra« 
case  in  this  cause 
atated  Aw  defense 
facta  of  his  defens 
insufficient,  ^forga 
Cal,  32;  Fitzhngh 
644;  Broimcll  r, 
636;  Richmond  f).  C 
Ellis  r.  Jones,  6  Ho 
kins  iK  Acer,  ID  id. 
SwetJEcr,  3  id.  413,  1 

So,  under  old  Ru] 
that  the  party  "  ha 
fair  statement  of  a 
case  in  the  above  ci 
far  as  the  facts  I 
kTiowlcds:*^,  and  he 
exist,**  wast  insuftici^ 
cannot  comply  witt 
the  rule,  he  'shonlc 
euses.  Brown  i?.  St. 
19  Wend,  617. 

lo«FulI»defeiiK 
for  "good."  Bank 
4  Hill,  535. 
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se  on  the  merits**  to  the  action,**  and  he  is  advised  by  his  said 

el**,  after  such  statement,**  and  verily  believes  to  be  true.**^ 

liraf.l  [Signature.'] 

FORM  No.  1605. 

The  same  —  made  by  counsel 

\mencement  and  conclusion  as  in  other  cases.] 
at  he  is  the  attorney  and  counsel  of  the  above-named  de- 
nt Y.  Z.,  retained  to  defend  this  action,  and  that  from  the 
nent  of  the  case  in  this  action,  made  to  deponent  by  defendant 
,  deponent  verily  believes  that  defendant  has  a  good  and 
mtial  defense  upon  the  merits  to  the  cause  of  action  set 
in  the  complaint  [or  to  some  part  thereof.*'] 
dd  also  reason  why  the  afjfidavit  is  not  made  by  defendant.^'''] 

FORM  No.  1606. 
Notice  of  motion  to  strike  cause  from  the  calendar.is 

J  of  court  and  cause.] 

ke  notice,  that  on  the  annexed  affidavit  of  ,  verified 


e  day  of 


19       [and  upon  the  pleadings- 


B  to  whether  the  words  "  on  the 
"  are  strictly  necessary,  see 
r.  Briggs,  3  Johns.  449;  Meech 
tiins,  4  Hill,  534;  Tompkins  r. 
10  How.  Pr.  309. 
ating  a  defense  to  "the  de- 
'  or  ^'  the  hond,"  or  "  note,"  or 
ration,"  is  held  not  sufficient, 
r.  Calkins,  4  Hill,  534;  Mason 
>re,  2  How.  Pr.  70;  Chemung 
Bank  r.  Supervisors  of  Che- 
id.  162;  Durant  v.  Cook,  id. 
owe  V.  Hasbrouck,  id.  67.  So 
tatement  that  defendant  "has 
I  and  substantial  defense  upon 
?rits  to  the  whole  or  some  part 
plaintiff's  demand."  Chemimg 
Bank  r.  Supervisors  of  Che- 
id,  162. 

I  general  the  affidavit  should 
the  advice  of  counsel.  Swart- 
r.  Hoage,  16  Johns.  3;  Bruen 
ms,  3  Cai.  97;  Cannon  v.  Titus, 
ns.  366;  Hart  V.  McGarry,  1 
Pr.  74.  And  see  N.  Y.  Gen. 
No8.  23,  24.  But  it  has  been 
^at  when  the  affidavit  sets  forth 
ct«  relied  on  as  merits,  so  that 
Durt  can  see  that  there  are 
,  absence  of  oath  to  advice  of 
1  may  be  excused, 
he  fact  that  the  advice  was 
the  statement  is  essential;  but 


if  these  words  are  omitted  it  will  be 
deemed  implied  by  the  form  of  the 
preceding  allegations.  Brown  v.  Seys, 
2  How.  Pr.  276. 

IS  An  affidavit  that  deponent  "is 
advised  bv  said  counsel  that  said  de- 
fendants have  a  good  and  substantial 
defense  to  said  suit  on  the  merits, 
which  advice  deponent  believes  to  be 
true,"  was  held  insufficient,  in  Brit- 
tan  r.  Peabody,  4  Hill,  61. 

So  of  an  affidavit  in  which  the  word 
"  believed  "  was  used  instead  of  "  be- 
lieves" to  be  true.  Wharton  t?. 
Barry,  1  How.  Pr.  60. 

IS  This  qualification  is  allowed  in 
counsel's  affidavit  for  the  purpose  of 
obtaining  extension  of  time  to  an- 
swer, by  N.  Y.  Gen.  Rule  No.  24. 

HGriel  r.  Buckius,  (Pa.,  1887)  4 
Cent.  Kep.  607;  Miller  v.  Hooker,  2 
How.  Pr.  124;  Davis  v.  Solomon,  25 
Misc.  675,  66  N.  Y.  Supp.  80,  28  Civ. 
Pro.  Rep.  420. 

IS  Motions  to  strike  a  cause  from 
the  calendar  are  usually  made  at  the 
opening  of  court,  and  without  requir- 
ing formal  previous  notice.  See  Form 
1623.  Cases  sometimes  occur,  how- 
ever, in  which  a  motion  is  advisable. 
The  affidavits  to  support  and  oppose 
these  motions  must,  of  necessity,  vary 
so  much  with  the  facts  relied  upon 
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and  mention  any  other  papers  relied  on],  the 
move  the  court,  at  a  Special  Term  tliereof  ^OTp  a 
to  be  held  at  {elc.]^  on  the  day  of  , 

thereafter  as  counBel  can  h^  heard,  for  an  order  t 
stricken  from  the  [stale  which]  calendar  of  this 
of  this  motion**  [i/  on  the  ground  of  irreg%ilarii^ 

[Daie.^  [Signature  and  offiee  Oi 

[AcWrrss]  To  ,  Attorney 

Attorney  for 

FOHM  m.  1007. 
Order  strildng  CAUse  from  calendar  and  sendinf  it  to 

At  a  Bpecial  1 

TT^jj      /      J'      1  Form  820*  p 

iTiile  of  aeiiQn/\  ^ 

Tliis  cause  ha%  ing  been  placed  upon  the  Specii 

of  this  court  for  trial  by  the  [plaintiff],  and  no 
trial,  now,  upon  reading  the  pleadings,  and  it 
from  to  the  court  that  the  defendant  is  entitled  t 
as  a  matter  of  right;   on  motion  of  Z,  T*,  E: 
defendant : 

Ordered,  that  this  cause  bo  stricken  from  tl 
calendar   of   this   court     [and   thnt   the   clerk 
directed  to  place  it  on  the  Trial  Term  calendar  a 
—  or,  as  of  its  date  of  issue — ^upon  the  filing 
proper  note  of  issne.^'] 

Enter:    [mgnature  of  judge  hy  initiah  of  na 


as  ground  for  striking  the  cause  from 
the  cfltendftr,  nr  Tetmnm^  it,  that  no 
forma  of  geneml  usefulness  can  l>e 
given » 

Failure  to  serve  a  notice  of  trial 
is  waived  if  defendant  appears  and 
procurer*  an  adjanrnmcnt.  Sniitli  r. 
Grant,  11  N,  Y.  Civ.  Pro.  Rep.  354; 
MaJigone  i^  ^let.  St.  Rv.  Co.,  21 
Misc.  .1*15,  4S  N.  Y.  Supp.  644. 

An  obvious  clerical  err<ir  in  date  is 
waived  bj  retention  of  the  notice  of 
trial.  Weiss  r.  Morrell,  7  iOsc.  630, 
28  N.  Y.  Snpp.  59, 

t^  An  order  striking  the  caii^e  from 
the  calendar  Bhould  not  provide  for 
any  further  application  rei^arding  the 
niOfle  of  trial.  Keen  v.  Johnson,  211 
App.  Div,  fi29. 

2oS*e  Chinchin  r,  Katzman,  SO 
App.  Dfv,  5m,  85  N.  Y.  Supp.  626. 

A   motion   should   not   he  granted 


if  there  ia  any  d 
the  pltfiititng-^  equi 
granted;  the  cjuej 
to  the  triflU  I 
Levett,  24  App.  E 
For  motion  for 
pnrt  of  the  is*<ue 
matter  of  right,  o 
to  hnve  an  equi 
therein  tried  by 
THE  COITBT. 

Tlie  court  at  Tr 
A  similar  order, 
case  from  its  cal< 
Term  is  solely  fo 
may  do  this  alth 
is  estopped  from 
tion.  Wcldon  t?.  1 
58fi,  85  N.  Y,  8n 
Mitten  thai  t\  Bi 
Div,   138,  70  N.  \ 

*iAn  order  can 
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FOKM  No.  1608. 
Affidavit  to  moTO  to  pUce  on  short  cause  calendar. 
c  of  court  and  cause,"] 
tie.] 

T.,  being  duly  sworn,  says: 

That  he  is  the  [attorney  for  the]  plaintiff  in  this  action. 

.   That  this  action  is  upon  contract,^  and  is  founded  upon 
e  briefly  the  cause  of  action], 

I.  That   the   answer  merely  denies  the   allegations  of  the 
laint. 

^r.  III,  That  the  answer  alleges  —  here  state  briefly  the  new 
3r  alleged  —  and  sets  up  no  other  new  matter.] 

^,  That  this   cause   is   now   on   the   general   calendar,   and 
>ered  ,  and  has  been  duly  noticed  for  trial  by  deponent. 

That  deponent  believes  that  the  trial  of  this  action,  if 
^  upon  the  special  calendar,  will  not  occupy  more  than 
]^  hours  [indicating  reason,  as  thus:  as  the  production  and 
i  of  the  note  above  mentioned,  and  proof  of  the  amount  of 
est,  is  all  the  evidence  requisite  to  be  offered  by  the  plaintiff 
tablish  his  case  —  state  nature  of  evidence,  number  of  wit- 
s,  etc.,  tending  to  show  that  the  cause  can  be  tried  within 
imited  time].^ 

urat.]  [Signature,] 

FORM  No.  1609. 

Affidavit  to  oppose  motion  to  place  on  short  cause  calendar. 

le  of  court  and  cause.] 
\ue.] 

T.,  of  ,  being  duly  sworn,  says: 

That  he  is  the  [attorney  for  the]  defendant  in  this  action. 

.  That  the  answer  alleges  [here  state  briefly  any  new  maiter 
ed.] 


ilacing  of  the  cause  upon  the 
Term  calendar,  without  provid- 
er filing  of  a  note  of  issue. 
like  V.  Baldwin,  83  App.  Div. 
\2  N.  Y.  Supp.  159. 
fust  involve  a  demand  for  at 
$100  in  New  York  City  Court. 
Court  Rule  No.  4. 
Vial  Term  Rule  No.  5.  in  first 
tment.     One  hour  in  New  York 


City  Court.     City  Court  Rule  No.  2. 
See  local  rules  in  other  counties. 

24  The  affidavit  should  show  facts 
from  which  the  judge  would  have  no 
reasonable  doubt  that  the  action  could 
be  tried  within  the  time.  Walde,  etc., 
Paving  Co.  r.  Dunn,  77  App.  Div.  467, 
79  N.  Y.  Supp.  328,  12  Anno.  Cas. 
276. 
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III.  That  the  defense  interposed  is  not  made 
of  delay,  but  is  made  in  good  faith,  and  depoi 
same  can  and  will  be  fully  established  on  the  tri 

IV.  That  this  deponent  believes  that  the  trit 
is  likely  to  occupy  more  than  [two  hours],  for 
[here  state  any  facts  tending  to  show  that  more  thi 
be  consumed  in  the  trial;  as  thus:  the  defendi 
genuineness  of  his  alleged  signature  to  the  nol 
action  is  brought,  and  a  large  number  of  wi 
examined  upon  that  question;  and  defendant  ex] 
the  testimony  of  the  defendant  himself,  and  of  « 
M.  N.,  that  such  signature  is  not  in  the  handwriti 
and  by  the  testimony  of  S.  T.  and  U.  V.,  that  il 
of  defendant's  handwriting,  and  was  affixed  to  sai 
a  son  of  the  plaintiff,  etc.^. 

[Jurat."] 

FORM  No.  1610. 

Notice  of  motion  to  put  cause  on  thort  cause  a 

[Title  of  court  and  cause.l 

Please  take  notice,  that  upon  the  pleadings 
annexed  affidavit  of  A.  T.,  verified  on  the  A^i 
the  undersigned  will  move  this  court  at  [Trial 
thereof,]  to  be  held  at  the  County  Court  House, 
of  Manhattan,  in  the  County  of  New  York,  on 
'  ,  19     ,  at  10:30  o'clock  in  the  forenc 

[or  as  soon  thereafter  as  counsel  can  be  heard]^' 
be  set  do\^Ti  for  trinl  ns  a  short  cause,  upon  the  [s 
or  for  such  other  and  further  relief  as  may  be  jus 

T  [DateJ]  [Signature  and  office  adc 

;  [Address]  To  ,  Attome 

-|»  Attorney  for 

FORM  No.  1611. 
Order  placing  cause  on  short  cause  calendar  in  fi 
1         „  [After  proper  recitals:'] 

I  Ordered,  that  this  cause,  being  No.  upon 

I  calendar  [No.  3]  of  this  court  be  placed  upon  the 

I  to  be  called  in  Trial  Term,  Part  2,  of  this  com 

i  » Two    days'    notice    in    Supreme  Court,  first  distric 

'  Court,  first  district.    Trial  Term  Rule  No.  5. 

I  No.  6.     Four  days  in  New  York  City  27  in  New  York 

;  Court.     City  Court  Rule  No.  2.  direction  to  Part  ] 

■  26  No    oral   argument   in    Supreme  specify  a  day  for  i 


I 
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FORM  No.  1612. 
AffldnTit  to  move  for  pottponementAS 

of  court  and  cause.l^ 

B.,  of  ,  being  duly  sworn,  says: 

rhat  he  is  the  plaintiff  [^or,  defendant]  in  this  action. 

.  //  the  affidavit  is  by  defendant:   That  deponent  has  fully 
iirly  stated  the  case  to  T.  Z.,  his  counsel,  who  resides  at 
,  in  street,  in  the  of  ,  and  that 

i  a  good  and  substantial  defense  on  the  merits  to  the  action, 
is  advised  bv  his  said  counsel  after  said  statement,  and 
believes  to  be  true.] 

,  That  M.  N.  is  a  material  witness  for  deponent,  and  with- 
e  benefit  of  his  testimony  deponent  cannot  safely  proceed 
trial  of  said  action,  as  he  is  advised  by  his  counsel  A.  T., 
esides  at  '^o.  ,  street,  in  the  city  of  , 

fully  and  fairly  stating  to  him  what  he  expects  to  prove  by 
witness.  [State  what  facts  it  is  expected  to  prove  by  the 
15,^  and  why  deponent  may  properly  expect  such  testimony 
Ihe  witness.^'] 

[State  excuse  for  not  having  witness  present;  see  next 
orww.]  [Signature.'] 

irai.] 

Nos.  1615-1616.— STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 
FOREGOING  FORM. 

FORM  No.  1613. 
Sickne88.3i 

That  the  said  witness,  who  resides  at  ,  was,  on 

day  of  last  past,  duly  subpoenaed  to  attend  the 


is  advisable  to  always  have  an 
it  to  establish  the  facts  upon 
the  application  depends,  but 
al  statements  of  counsel  in 
oay  be  received  and  acted  upon 
)bjection  is  made  at  the  time, 
irrett  v.  Wood,  24  App.  Div. 
I  N.  Y.  Supp.  1002.  And  may 
rward  considered  by  the  court 
motion  to  open  the  default, 
on  V,  De  Fere,  106  App.  Div. 
i  N.  Y.  Supp.  847.  But  the 
nay  itself  refuse  to  receive  such 
ents.  Cagney  r.  Fisher,  34 
49. 


For  the  rules  on  this  subject  and 
authorities,  see  Abb.  Tr.  Brief  for 
Jury  Cases,  chapter  I. 

soWilkins  t?.  Beadleston,  etc.,  Co., 
33  Misc.  480,  67  N.  Y.  Supp.  683; 
First  Nat.  Bank  v,  Anderson,  55  App. 
Div.  670,  67  N.  Y.  Supp.  434. 

80  See  Form  1545,  under  Chanoin3 
Place  op  Tbial,  for  convenience  of 
witnesses.  Smith  v.  Roome,  20  Misc. 
8,  44  N.  Y.  Supp.  784. 

81 A  person's  condition  of  health  is 
more  satisfactorily  established  by  the 


I 


1790 


ABBOTT  8    PEACTICE    AND   FOfiMS^ 


trial  of  tJiis  action ;  but  that  since  the  service  of  the 
he  has  become  seriou&ly  ill,  and  is  now  whollv  im 
this  courts  or  be  present  at  the  trial  of  this  action  i 
the  calendar,  as  appears  b;  the  aimejied  affidavit 
phjs]ci&B« 

F03iM  No.  1614. 
Inability  to  subpccna.^ 

lY.  That  two  weeks  before  the  first  clay  of  the 
deponent  went  to  the  residence  of  said  witness,  ii 
,  in  Oie  cotmtj  of  ,  for  the  pii 

pcenaing  him  to  attend  as  a  witness  in  this  action, 
ihat  he  there  learned  from  [state  infomiani]  thai 
had  unexpectedly  left  home  the  day  before;^  in  ordc 
State   of  ,    and    intended    to   remain   ther 

inonthe]  ;  and  deponent  further  savs,  lie  had  no  rot 
^aid  w^itTjesB  was  iroin^  to  be  ahf^ent  from  home,  iir 
it  when  he  went  to  siihpfena  said  witness*  as  afon 
ponent  further  says,  he  expects  to  he  able,  and  ii 
cure  the  attendance  of  said  iL  X.  as  a  witness  in 
the  next  trial  term,  appointed  to  be  held  at  [etc.}* 


FORM  No*  1615. 
Abseace  of  party. 

[Affidavit  will  he  hy  attorney,  and  state  farts 
That  the  defendant  is  a  resident  of  this  State*  and 
the  ship  "Ocean  Queen/']  and  has  been  absent  fi 
since  last,  on  a  voyage  to  Xew  Orleans,  from 

probably  return  about  the  day  of  i 

IL  That  in  the  opinion  of  this  deponent^  he  cam 
ceetl  with  the  trial  of  this  action  in  the  absence  of  s 
who  is  thoroudjly  acquainted  with  nil  tlie  facts  in 
this  action,  and  without  whose  aid  and  assistance 
practicable  for  deponent  to  properly  prepare  for  1 

III,  That  before  said  defendoutV  departure  fri 

as  aforesaid,  he  had  not  time  fully  to  apprise  de 

faets  of  the  case  and  the  names  and  residence  of  hi 

[Add  oath  to  merits;  see  Form  1605 


affidavit  of  a  phvfliciflu  tbAn  bv  that 
of  R  layninn,  thou^b  the  ekk  person's 
ftffldavit  blTn>*o!f,  or  that  of  el  persoa 
wlio  hnm  Been  him.  H  properly  re* 
r-eired.  See  Crawford  t\  K,  Y.  City 
R.  H.  Co.,  108  A  pp.  Div,  190,  &5  X.  Y. 


Sripp.  7«fl;  GarAetd  ] 
wpJl,  8  N.  y.  Supp. 

'S3  Bpfendflnt  held  * 
fldfotirnmpfit,    even 
rules  in  the  fiTit  de^ 


II' 
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FORM  No.  1616. 
Engagement  of  counseLss 

lat  deponent  intends  to  personally  try  this  action  on  behalf 
B  [defendant].  That  he  is  now  actually  engaged  in  the  trial 
e  case  of  [namel  in  the  court;  that  such  trial  will 

I  be  a  protracted  one,  and  will  [not]  continue  more  than 
day  longer], 

',  That  deponent  is  to  argue  the  cause  of  Inamell  which  is 
the  day  calendar  of  \_8tate  appellate  court].^ 

FORM  No.  1617. 
Order  adjooming  triaL 

At  a  Special  Term   [etc. —  or. 
Trial     Term  —  etc.,     as    in 
Form  820,  p.  1174]. 
e  of  catLScJ 

L  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
^f  ,  19     ,  and  after  hearing  Z.  T.,  of  counsel  for 

.,  and  A.  T.,  of  counsel  for  A.  B.  in  opposition;  now,  on 
►n  of  Z.  T.,  attorney  for  defendant: 

jiEBED,  that  the  trial  of  this  action  be  and  the  same  is  hereby 

imed  until  the  instant   [or,  for  the  term  —  or,  that 

jause  be  sent  back  to  the  general  calendar] ,  on  payment  [this 

®  of  ten  dollars  costs^^  and  the  fees  of  plaintiff's  witnesses 

5ther  taxable  disbursements  already  made  or  incurred,  and 

1  are  rendered  ineffectual  by  the  adjournment,^  which  are 

y  adjusted  at  dollars  besides  said  $10  [or,  which  are 

taxed  by  the  clerk].     It  is  further  obdebed,  that  upon  fail- 

»n  the  part  of  the  defendant  to  make  such  payment  of  costs  p 

n  days  from  this  date,  plaintiff  may  apply  ex  parte 

Q  inquest  to  be  taken  at  this  Trial  Term.    [Here  state  other  I 

sident  witness  had  promised  to  Kule  9  of  Special  Term,  of  first  dis-                             1 

,  but  had  delayed  his  coming  trict.                                                                                    f 

(  day  of  trial.    Faist  v.  Met.  St.*  35  The   costs   imposed   are   payable 

0.,  89  App.  Div.  593,  85  N.  Y.  immediately.      Hewett    v.    Cook,    75 

646.  App.  Div.  239,  78  N.  Y.  Supp.  2.                                  I 

affidavit    must    always    show  36  No  greater  sum  of  costs  can  be 

to  find  and  subpoena,  or  other-  imposed.    Kennedy  v.  Wood,  54  Hun, 

)rocure  his  attendance.     Keller  14,  7  N.  Y.  Supp.  90,  17   Civ.  Pro. 

Iman,  29  Abb.  N.  C.  426,  2  Misc.  Rep.  375;   Lawson  t?.  Hill,  66  Hun, 

1  N.  Y.  Supp.  581,  23  Civ.  Pro.  288,  20  N.  Y.  Supp.  904. 

17.  37  Besides  the  usual  statements  in 

ie,   generally,    Robinson    v.    De  the  afildavit  as  to  disbursements  (see 

106   App.   Div.   406,  94  N.  Y.  Form  1690),  add  an  allegation  that 

847 ;  Spero  v.  Supreme  Council,  the   sums   paid    were   rendered   inef- 

p.  Div.  499,  88  N.  Y.  Supp.  989.  fectual  by  the  postponement.      Law- 

ee  Rule  7  of  Trial  Term,  and  son  v.  Hill,  supra. 
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terms,  if  any,  imposed,  such  a«:]  This  order  is  ma 
that  defendant  consent  that  the  testimony  of  M.  I 
ditionally  before  R.  F.  as  referee,  on  days 

Enter:  [signature  of  judge  by  initials  of  name 

FORM  No.  161& 

StipvUtioB,  on  putting  cavBe  over  for  the  tenn,  that  it  i 

death,  etcs^  ' 

ITitle  of  court  and  caiwe.] 

It  is  hereby  stipulated  by  and  between  the  parti 
entitled  action: 

I.  That  at  any  time  hereafter  [or,  between  tl 
and  of  ,19     ],  on  a  notice  o: 

the    [defendant's]    attorney,   the  testimony  of 
taken  by  the  [plaintiff]  before  M.  N.,  of  , 

such  purpose,  at  his  office  in 

II.  That  in  case  of  the  death  of  the  plaintifl 
final  judgment  and  determination  of  this  action,  tJ 
of  action  shall  survive,  and  any  verdict  and  ju 
shall  be  regarded  as  if  rendered  in  plaintiff's  life 

III.  That  in  case  of  the  death  of  said  plaintiff 
determination  of  said  action,  the  personal  repre» 
plaintiff  be  substituted  as  a  party  plaintiff  herein 
entered  upon  filing  this  stipulation. 
.    [Date.']  [Signatures 

FORM  No.  1619. 
Notice  of  motion  for  a  epedal  Jnry.M 

[Title  of  court  and  cause.'] 
:Ai  Take  notice,  that  upon  the  annexed  affidavit  of 

the  day  of  >  19     ,  and  upon  the  ph 


« 


f 


38  If  the  action  is  one  that  abates  Very  rarely  even  ii 
by   the   death   of   a   party,    plaintiff  the  grounds  on  wl 

M                           may     properly     seek     a     stipulation  cases,  special  jurief 

^                           a^rainst  abatement  as  in  next  Form,  or  refused  in  this  i 

and  the  court  could  properly  require  Morgan,  21  N.  Y. 

it  to  be  given  as  a  condition  of  grant-  Rep.  187;  Ives  v, 

\                              ing  defendant's  application.  Supp.  32,  47  St.  R< 

39  This  Form  is  sustained  by  Cox  v,  Sampson,  1  Cai.  < 
N.  Y.  Cent.,  etc.,  R.  R.  Co.,  63  N.  Y.  Gelston,  3  id.  84,  ( 
414.  Livingston  v.  Cheel 

40  A  special  or  struck  jury  is  or-  Thomas  v.  Rumsey 
dcred  only  in  important  cases,  and  r.  Mitchell,  id,  11 
upon  special  circumstances,  and  now  Turnpike  Co.  t7.  1 


TRIAL. IV.    BY   JUSY:   BBINOINO  ON. 


1793 


ther  papers  if  relied  on]  in  this  action,  the  undersigned  will 
the  court,  at  a  Special  Term  to  be  held  at  the  court  house 
,  in  the  county  of  [or,  at  the  city  hall  in  the 

i{  ],  on  the  day  of  >  19     >  at 

k  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  coun- 
n  be  heard,  for  an  order  that  a  special  jury  be  struck  for  the 
of  this  action,  and  for  such  other  or  further  relief  as  may  be 

^ate.]  [Signature  and  office  address  o/], 

Iress]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1620. 
Order  for  a  tpecUl  jnry.^i 

€  (court  order)  and  recitals,  according  to  the  case;  see  Form 
0,  p.  1174.] 

tDEBED,  1.  That  a  special  jury  be  struck  for  the  trial  of  this 

D  [and  that  the  parties  hereto,  for  that  purpose,  attend  before 

,  at  ,  on  the  day  of  ,19     ^ — 

add  if  officer  is  interested:  and  that  M.  N.  and  If.   O., 

)y  appointed  as  two  disinterested  persons,  strike  said  jury]. 

That  the  jurors  selected  attend  at  the  [next]  Trial  Term  in 

for  the  county  of  ,  at  the  opening  of  the  court  on 

day  of  ,  19     .^ 

Iter:   [signature  of  judge  by  initials  of  name  and  tille.l 


iPii 


in  F.  Sands,  10  Wend.  570;  Liv- 
m  V.  Smith,  1  Johns.  141 ;  Anony- 

id.  314;  Wright  v.  Columbian 
Co.,  2  id.  211;  Poucher  r.  Liv- 
m,  2  Wend.  296;  Nesmith  f.  At- 
!  Ins.  Co.,  8  Abb.  Pr.  423;  Walsh 
n  Mut.  Ins.  Co.,  17  id,  356,  2 
646;    People    v.   McGuire,    43 

Pr.  57 ;  People  v.  Tweed,  50  id. 

See,  also,  for  the  statutory  rules 
\e  subject,  N.  Y.  Code  Civ.  Pro., 
3,  etc. 

Jnder  N.  Y.  Code  Civ.  Pro., 
3,  application  for  this  order  may 
Eide  in  an  action  in  the  Supreme 
t,  and  must  be  made  to  the  court, 

upon  notice.  As  the  order 
»t  specify  the  term,"  and  may 
fy    the    particular    day    in    the 

when  the  jurors  must  attend, 
evident   that    the    application 
id  be  promptly  made, 
e   power   is   entirely    statutory, 
113 


and  must  be  strictly  followed.  Indust. 
&,  Gen.  Trust  r.  tod,  104  App.  Div. 
517,  93  N.  Y.  Supp.  725. 

If  any  irregularity  occurs  in  the 
proceedings,  either  party  may  apply 
at  Special  Term  on  notice  to  set  aside 
the  list  and  direct  the  selection  of  a 
new  Hat.  Id.;  People  v.  Dillon,  17 
Hun,  1. 

The  selection  of  jurors  must  be 
made  in  the  presence  of  the  parties 
at  the  time  appointed,  either  by  the 
order  or  notice;  it  is  irregular  for  the 
commissioner  or  clerk  to  privately 
make  up  a  list.     Id. 

The  commissioner  should  familiar- 
ize himself  with  the  issues  of  the  par- 
ticular action,  before  making  his  list 
of  forty-eight  names.     Id. 

42  Ttfis  clause  may  be  omitted.  See 
next  Form. 

43  This  may  be  first  day  of  term  or 
a  specified  later  day. 


m 
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FORM  No,  1621. 
notice  cyf  ■trtkins  specUl  jury,  where  otder  does  aot  1 
ITitle  of  court  and  cause.} 

Please  take  notice^  that  the  undersigned,  will 
the  [_ clerk]  of  the  county  of  ,  at  his  office 

town]   of  ,  for  the  purpose  of  ha\4ng  tl 

Btruck  for  the  trial  of  this  action,  on  the  d 

19     ^  at         o'clock  in  the         noon  of  that  day* 

[Date.']  ISignature  and  office  add 

[Address]  To  ,  Attorneys 

Attorney  for 

FORM  No.  1620. 
Motion  for  foreign  jary,46 

[Adapt  from  last  Forms,} 

FORM  No.  1623. 
StipulAtioii  thAt  iuues  be  tried  hj  jtSfy 
ITiile  of  court  and  action*} 

It  is  hereby  stipulated  between  the  parties  U 
that  the  following  stated  quefitions  of  fact  [or,  i 
fact  stated  in  the  annexed  order],  arising  [upon 
in  this  action^  shall  be  tried  by  a  jury,  and  tha 
the  annexed  orderl  for  the  trial  thereof  at 
tered  hereon  by  either  party  without  further  nol 

[Daie*}  [Signatures  of] 

Attorney  f 

Attorney  f 

FORM  No.  1624. 
Older  on  conieiit  lor  the  trial  of  issues  by  a 

At  a  Special  T 
Form  820,  p 
[TUh  of  octiofL'] 

On  reading  and  filing  the  annexed  stipulation 
signed  by  the  respective  attorneys  therein  [or  ot 
papers  on  which  the  order  is  ma^fe],  and  on  moti 

Ohdeeed  [etc.,  as  in  Form  1623  from  the  *, 

♦i  N.  Y.  Code  Civ.  Fro.,  |  1064.  Forms  under  Tmu 

«  See  N,  y.  Code  Civ.  Pro.,  ff  1070,  whole  Umt^  or  a  p 

1071.  be  »f>  tried  hy  eom 

*<JFor    proceeding  by   motion,    pe<?  52  S.  Y.  25L 


TRIAL. IV.    BY   jury;    INCIDENTAL   PROCEEDINGS. 


1795 


SECTION  II. 
Vabious  Pboceedings  Incideivtal  to  Tbial. 


FOEMS. 


Affidavit  of  service  of  subpoena. 
Fbe   same;    in  case  of  several 

witnesses. 
[>rder  on  the  minutes  allowing 

amendment    on    terms,    and 

postponement. 
Order  granting  leave  at  trial  to 


withdraw  a  juror  and  apply 

to  amend. 
1020.  Another    Form  —  striking    out 

parties. 
1630.  Undertaking  in  action  upon  lost 

negotiable  paper. 


FORM  No.  1625. 
Affidavit  of  service  of  8ubpoeiia.47 

e  of  court  and  cause."] 
lie.] 

D.,  being  duly  sworn,  says  that  he  resides  at  [and  is 

rk  in  the  oflSce  of  plaintiff's  attorney ;  that  on  the  day  of 

,19  ,  at  \_state  place]  he  served  the  within  subpoena 
anally  upon  E.  F.,  the  person  to  whom  the  same  is  directed, 
len  and  there  exhibiting  to  him  [or,  her]  the  said  subpoena, 
delivering  to  and  leaving  with  him  \_or,  her]  a  copy  thereof 
a  subpoena  ticket  containing  the  substance  thereof,  a  copy  of 
b  ticket  is  hereto  annexed*^],  and  paying  [or,  tendering]  to 
[or,  her],  at  the  same  time  and  place,  dollars  and 

1,  as  and  for  his  [or,  her]  fees  for  mileage  for  traveling  from 

,  which  then  was  the  residence  of  said  E.  F.,  to  the  place 
ioned  in  said  subpoena,  which  is  a  distance  of  not  over 
;,  and  the  further  sum  of  fifty  cents  for  one  day's  attend- 
as  such  witness. 


uraL] 


FORM  No.  1626. 
The  same  —  in  case  of  several  witnesses. 


[Sigrvature.'] 


Je  of  court  and  cau^e.] 
lue.] 

D.,  being  duly  sworn,  says  that  the  witnesses  hereafter 
jd,  at  the  times  hereafter  named,  respectively,  resided  at  the 
«  where  they  were  subpoenaed  by  deponent  as  hereinafter 
d  [except  G.  H.,  who  then  resided  at  ].     That  de- 


I.  Y.  Code  Civ.  Pro.,  Si  852,  853. 

lubpoena,  see  Forms  1509,  1511. 

iffidavit  to  attach,  and  attach- 

of    witness,    see    Forms    1250, 


48  This  clause,  annexing  copy  of  the 
subpoena  ticket  delivered,  is  not  neces- 
sary unless  the  affidavit  is  made  for 
the  purpose  of  obtaining  an  attach- 
ment. 
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ponent,  at  tlie  times  and  places  below  set  forth,  sen 
j^ubpcena  peraonally  upon  the  witnesses  below 
hjbiting  said  original  subpoena  to  each  of  sueli  wil 
livering  to  imd  leaving  with  him  or  ber  a  copy 
^ubpcpua  ticket  containing  the  substance  thereof,  c 
h  hereto  annexed],  and  paying  to  each  of  them 
posite  their  respect i%*e  names,  as  and  for  the  travel 
witnesses  respectively^  from  the  residence  of  eac 
nesses  to  the  place  mentioned  in  the  subpcena,  ar 
from,  and  for  one  day's  attendance  as  snch  witE 

On  K  R,  at  No.  street,  in  f 

day  of  I  1^     f  amount  paid,  $ 

{and  so  onl 

f-^"™'-l  FORM  Wo.  tear. 

Order  on  tht  minuttB  aHowing  amendjnent  on  terms,  aad 
At  a  Trial  Term  [etc.,  as  in  Form 

ITiile  of  came.] 

This  cause  having  been  hrnui^ht  on  rej^darly  fc 
and  both  sides  having  answered  ''  ready/'  and  a  j 
impaneled  and  the  trial  commenced,  and  the 
examined  his  first  witness,  and  on  ero^Srexamina 
ant's  attorney  having  discovered  that  hia  answei 
admit  of  the  defense  songht  to  be  interposed,  an 
in  open  court  for  leiive  to  amend  his  answer^  so 
defense  of  [sfaie]  and  the  court  having  granted  t 
pavment  of  all  costs  and  di^hnr^ements  of  the  acti 
time,^  including  trial  fee  and  jury  fee,  amount 
lars,  as  follows;  istaiwg  items  as  thus:]  Before 
$35  [and  so  on].     Disbursements,  vh.  { staling  i 

And  the  defendants  attorney  having  accepted 
it  is  hereby 


4*  N.  T.  Code  Civ.  Pro.,  II  5a».  540. 
The  court  has  power  to  allow  aint^nd- 
tnentfl  of  the  pleadings  at  the  triftl, 

AfTipndmentii  allowi^d  on  the  trial 
ulthout  an  utljoi^rnment  should  be 
put  in  writinfT,  and  if  not  formally 
served  (which  may  he  done  upon  the 
«pot^  or  within  reaflonahle  time), 
ihould  be  entered  at  lenirth  in  the 
minutes,  and  a  formal  order  entered 
Avhich  recitea  them.  Tt  is  now  usual 
io  require  eerviee  of  the  amended 
pleading,  hut  if  this  is  not  re^^uired 
by  the  rourt.  it  is  not  neeii^sary  i  Lane 
r'  Harward.  S*^  Hun.  583),  but  the 


order  should  re( 
am(>ndment  permi 
included  in  the  ji 
In  case  of  mere 
verse  purty  is  noi 
may  he  made  afte 
to  amend.     Place 

fsolf  the  ejthpr 
tunity   to   ana  wet 
ihould  ask  it  nt 
f.    Caledoniar   Co] 

u.  s,  sn3. 

EtDA  PfllajtZO  V.  Hi 

Co..  115  App.  D 
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Ea>s:B£D,  that  this  cause  be  and  the  same  is  hereby  set  dowD 

rial  on  the  day  of  9  19     ?  the  defendant's  at- 

ly  to  serve  an  answer,  amended  only  so  as  to  include  the  de- 

5  of  [rfafe]  and  to  pay  said  costs  on  or  before  the 

o{  ,  19     ;  that  this  cause  retain  its  place  upon  the 

idar,  and  that  no  new  notice  of  trial  shall  be  necessary.     It 

irther 

ELDEBED,  that  in  case  defendant  does  not  serve  said  answer 
nended  and  pay  said  costs  as  herein  provided,  plaintiff  may 
Y  on  [one]  day's  notice  to  restore  this  cause  to  the  calendar 
rial  upon  the  pleadings  as  now  existing,  and  that  defendant's 
ication  to  amend  be  and  the  same  is  hereby  denied, 
ater:  [cfc,]. 

FORM  No.  1628. 
ler  slanting  leave  at  trial  to  withdraw  a  jnror  and  apply  to  amend.Bi 

At  a  Trial  Term  [etc.,  as  in  Form  820,  p.  1174.J 
le  of  action,'\ 

his  cause  having  duly  come  on  for  trial,  and  trial  thereof 
ng  been  commenced,  and  the  defendant  having  thereupon 
ed  to  dismiss  the  complaint  on  the  ground  that  the  complaint 
not  state  facts  sufficient  to  constitute  a  cause  of  action  for 
ud  and  deceit],  and  the  court  having  thereupon  ruled  that  the 
plaint  was  insufficient  as  a  complaint  for  deceit  and  fraud,  to 
5h  the  plaintiff  excepted,  and  the  court  at  plaintiff's  request 
ng  thereupon  permitted  the  withdrawal  of  a  juror  on  tho 
lition  as  hereinafter  stated,  so  that  the  plaintiff  might  make 
I  application  to  amend  his  pleading  as  he  might  be  advised^ 
the  plaintiff  having  thereupon  withdrawn  a  juror,  it  is 

toEBED,  that  said  withdrawal  of  a  juror  by  the  plaintiff  be 
a  condition  that  the  plaintiff  pay  to  the  defendant  the  costs  of 
term,  including  trial  fee,  term  jfee,  and  defendant's  witnesses 
to  be  taxed,  within  twenty  days  after  said  costs  are  taxed,"* 
that  in  the  event  of  the  failure  of  the  plaintiff  to  pay  said  costs 
lin  said  twenty  days  the  defendant  may  take  an  order  dis- 
sing  the  complaint  herein  without  further  notice. 
Inter:  [dc.]. 


An  appeal  from  this  order  will 
bring  up  for  review  the  correct- 
of  the  court's  ruling  as  to  the 
nency  of  the  complaint.  Rawson 
ilo,  105  App.  Div.  278,  93  N.  Y. 
p.  416;  Driscoll  v.  Downer,  55 
,  631,  9  N.  Y.  Supp.  121;  aflTd, 
N.  Y.  728. 


Bia  Upon  the  subsequent  application 
to  amend,  taxable  costs  to  date  (ex- 
cluding siich  as  have  already  been 
paid)  should  be  required  to  be  paid. 
Palazzo  V.  Degnon-McLean  Contr.  Co., 
115  App.  Div.  172. 
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FORM  No.  1626. 
ABoUief  Forot  —  striking  out  pmiti.^^ 

Thia  cause  coming  on  for  trial,  and  the  plaii 
strike  out  of  the  com  plaint  all  charge  in  regard 
and  combination  on  the  part  of  the  defendants 
Richard  Roe,  with  the  defendant  Y,  Z,>  m  contai 
plaint  herein,  and  desiring  to  proceed  against  tin 
Y,  Z*  alone  for  the  fraud  as  alleged  in  said  e< 
motion  to  that  effect  having  been  made  by  tl 
granted,^  and  thereupon  the  defendant  Y.  Z,  re 
with  the  trial,  claiming  to  be  surprised: 

Oedeeed,  that  a  juror  be  withdraMu  and  the 
lowed  to  amend  his  complaint  by  striking  out  th 
John  Doe  and  Richard  Roe  as  defendants,  and  n 
repird  to  a  conspiracy  and  combination  on  the  ] 
defendants  with  the  defendant  Y.  Z,,  and  that 
allowed  to  8erv*e  a  complaint  so  amended  u[)on  the 
eaid  defendant  Y»  Z.  within  ten  days  from  the  di 
upon  the  payment  by  the  plaintiff  to  the  said  defi 
his  attorney,  within  said  ten  days,  of  the  mim 
tprm  fees  and  dollars  witness  fees,  amoiinti 

stim  of  dollars^  *  and  that  the  said  defei 

allowed  twenty  days  after  th<*  se-n-ice  of  such  ami 
within  M'hieh  to  sen*e  his  answer  thereto, 

[Provision  as  to  retaining  position  on  calem 
1027.] 

Enter:   [signature  of  judge  by  imtiah  of  narr 

FOBM  Ho.  1630. 
tl]idert£ki:i£  in  action  upon  lost  negotiable  p 

ITiih  of  the  cause.} 

Wbereas,  this  action  is  brought  to  recover  the 
a  counterclaim  has  been  interposed   by  the  dej 


&2The  motion  mny  ht^  made  orully 
Bt  the  triul,  wnd  is  entered  with  th^ 
deehion  in  the  minntefl*  and  nfter- 
wardi  the  order  h  mottled  ujwn  natic<». 

MThe  court  has  power  to  strike 
out  a  sirpcrfhious  defendant  at  the 
trml.  Bartholomfto  r.  KaiifniAii,  16 
\\lz\y.  Di^.  127. 

An  order  in  thi*^  form  wai  afflrm^^d 
in  Woodruff  r.  Sehfteider,  05  How, 
Pr.  -150, 


M  Mny  he  offcre^^ 
pifirnae  *f'.   Quick, 
N/Y.  Supp.  34  L 

Td  an  aetion  on 
rfffffroycd,  a  bond 
De«  Art*  v.  Leg|ret 

A  bin  or  note  h 
fion,  or  wTonjrful 
third  person,  is  m 
lite.  Rend  v.  MtHi 
454 ;  Van  AUtjm# 
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m,  founded  upon]  a  certain  negotiable^  promissory  note  [or, 
11  of  exchange  —  describing  same'],  which  said  note  [or,  bill] 
lost  while  it  belonged  to  said  plaintiff  \_or  defendant],  and 
said  plaintiff  [or,  defendant]  desires,  upon  the  trial  of  this 
)n,  to  prove  the  contents  thereof  by  parol  or  other  secondary 
ence: 

ow,  therefore,  we  [A.  B.,  the  plaintiff  —  or,  defendant  — 
*•],  C.  D.,  of  ,  merchant,  and  E.  F.,  of  ,  broker, 

tiereby  jointly  and  severally^  undertake  and  become  bound 
tie  defendant  {_or,  plaintiff]  in  the  sum  of  [a  sum  to  be  fixed 
the  judge  or  referee,  not  less  than  twice  the  amount  of  the 
?  or  fetZI],  that  the  plaintiff  [or,  defendant]  will  indemnify 
defendant  [or,  plaintiff],  his  heirs  and  personal  representa- 
s  against  any  claim  by  any  other  person  on  account  of  said 
>  [or,  bill],  and  against  all  costs  and  expenses  by  reason  of 
1  a  claim,  [Signatures.'] 

Date.] 

Acknowledgments  and  affidavits  of  sufficiency,  and  approval, 
judge  or  referee,  as  in  Forms  822-824,  p.  1175,] 

SECTION  III. 
Verdict,  and  Motion  fob  New  Trial. 


FORMS. 


I.  Verdicts. 


Entry  of  verdict  upon  a  single 
issue  in  an  action  to  recover 
money  only. 

—  for  defendant  on  a  counter- 
claim. 

—  subject  to  the  opinion  of  the 
court. 

Special  verdict. 

Sealed  verdict. 

Verdict  in  replevin. 

Direction  by  judge  that  jury 
answer  special  questions. 
8.  Entry  of  answers  thereto. 
0.  Entr}'  in  clerk's  minutes  of  stay 
with  time  to  make  case,  etc., 
—  motion  for  new  trial  —  al- 
lowance. 


1040.  Affidavit  to  obtain  order  of  ar- 
rest after  verdict. 

1C41.  Notice  of  motion  to  correct  ver- 
dict. 


II.  Motion  for  new  trial. 


1042. 


1643. 


Formal  order  denying  motion 
for  new  trial,  on  minutes. 

Affidavit  to  obtain  order  to 
show  cause  why  a  new  trial 
should  not  be  ordered  on  the 
minutes. 

1044.  Order  to  show  cause  thereon. 

1045.  Order  granting  motion   on  the 

minutes  for  new  trial. 

1046.  —  unless  opposing  party  con- 

sents to  reduce  verdict. 

1047.  Order  staying  proceedings  pend- 


ik,  4  Abb.  Ct.  App.  Dec.  449.  Com- 
e  Shillito  v,  Robbins,  7  Cinn.  L. 
.  74. 

J  The  statute  only  applies  if  the 
Tument  is  negotiable.    Terwilligcr 
rerwilliger,  27   N.  Y.   Supp.  284; 
ight  r.  Wright.  HA  N.  Y.  437. 
B*  In  this  case  there  must  be  two 


or  more  sureties  (N.  Y.  Code  Civ. 
Pro.,  §  018),  unless  one  is  a  fidelity 
or  guaranty  company.     Vol.  I,  p.  455. 

It  is  not  essential  that  the  party 
also  sign.  N.  Y.  Code  Civ.  Pro., 
{  811;  Vol.  I,  p.  455. 

M  See  Vol.  I,  p.  450,  note  1. 


t» 


nil 
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iBg  appeal,  mod  ext^&ding 
time  to  stipulate  to  reduce 
irerdict, 
AflSdo^vit  to  move  for  new  trial 
on  the  irrouiid  of  miAconduf^t 
of   a   juror. 

—  cf  improper  eominunicationa* 

—  of  eurpriee. 

—  of  newly  diBcoTered  evidence. 

1 052.  Affidavit  of  proposed  witness  in 

corroboration, 

1053.  Noti<?e  of  motion  for  new  trial 

(not  on   minutea)  — on 
or  affidavit,  or  both. 


1G49. 


1649, 
UBO. 
1051, 


1054.  Order  granti 
1055*  —  that  exce] 

Appellate 
1030,  Notice  of  he; 

at  Appellai 
1667*  Order    of    i 

sustaining 

rectin^  nei 
lC5a  The    fjimet 

tions  and  c 
1050.  Judgment 

heard  in  ft 

pellaie  Dh 


I.     VERDICTS.BT 

FORM  No,   1631. 

Entry  in  clerical  misatea  of  Ye r diet  on  single  isaue  in  actioi 

only.®* 

The  jury  find  a  verdict  for  the  *  plaintiff,  [ 
tlie  court]  for  the  sum  of  dollars'^  [if  a 

damages  add:  single  damages]    [or,  find  a  verd 
fendant]* 

[By  direction  of  the  eotirt,  interest  on  the 
the  day  of  ,  19     ,  is  added^  amount  in 

lars,***] 

FORM  m.  1632. 
Entry  of  verdict  for  defendant  on  a  eounter-i 

The  jury  find  a  verdict  for  the  plaintiff  upoi 
caiiae  of  action,  and  for  the  defendant  upon  the 
and  assess  the  amount  of  the  defendant's  eounte 
tlie  plaintiff's  claim,  at  dollars. 


nT  pftrties  may  legally  stipulate 
thrtt  a  verdit-t  mnj  be  received  by  the 
ck-rk  in  the  absence  of  the  presiding 
juHtice.  Duhuc  v.  Lose  11,  etc..  Co., 
1S2  X.  Y.  4S4.  Or,  may  waive  the 
irregularity  hy  subsequent  motions, 
Tcrri  berry  v.  Mathot,  111  A  pp.  Div. 
235. 

The  eourt,  however,  cannot  io  di- 
rect. Morris  f\  Harbur^r»  100  App. 
Div.  357,  01  N.  ¥.  Supp.  400. 

M  In  the  elerk^a  minutes  the  entry 
of  the  verdict  ja  preceded  by  the  title 
of  the  action,  the  names  of  the  jurort 
and  witnes^fl. 

f^s  If  the  law  allows  double  or  treble 
d.'i  mages,  the  verdiet  should  be  for 
i  ingle  damages^  leaving  it  to  the  eourt 


to  increase   the  ^ui 
fitutute  prescribing 
Code  Civ.  Pro.,  |  1 
flo  xhe  eourt  may 
be  added  (when  int 
eideiit  to  the  awnr 
diet    haft    been    an 
objection  then  takei 
ham   p*  Stevenson 
App.  Div.  178,  97 
McAfee  v.  Di^,  101 
N.  Y,  Supp.  4«4i 
V,  N,  Y.  Post  Gra 
K  Y.  Supp.  392.    A 
IB   allowable   in   ael 
see    id.^   and    Fox 
App.  Div.  174,  97  1 


TBIAL,    ETC. IV.    BY    JURY;    VEEDICTS. 


1801 


FORM  No.  1638. 
Entry  of  verdict  rabject  to  tbe  opinion  of  the  conrt«i 

le  jury,  under  direction  of  the  court,  find  ^stating  the  finding 
previous  cases,  adding:}  subject  to  the  opinion  of  the  court. 

FORM  No.  1634. 
Special  verdict.^ 

le  of  court  and  cause.~\ 

e,  the  jury,  having  been  required  to  find  a  special  verdict 

lid  cause,®  do  find  the  facts  in  said  cause  to  be  as  follows : 

[Here  should  follow  statements  of  facts  as  in  a  well-drawn 
iing,  or  in  a  judge's  or  referee's  findings  of  fact.'\ 
If,  upon  these  facts,  the  law  is  with  the  plaintiff,  then  we 


!^.  Y.  Code  Civ.  Pro.,  §  1185. 
e  qualification  making  the  ver- 
subject  to  the  opinion  of  the 
.  is  not  part  of  the  verdict,  but 
v8  the  entry  of  the  verdict, 
ford  V,  Wardwell,  6  Wall.  423. 
e  motion  for  judgment  must  be 
'  in  the  Appellate  Division.  Code 
Pro.,  S  1234.  For  the  practice, 
3  Abb.  N.  C.  376,  382. 
rdict  subject  to  the  opinion  of 
ourt  not  to  be  directed  where  ex- 
one  have  been  taken  during  the 
See  Flandreau  t?.  Elsworth,  8 
.  428,  28  N.  Y.  Supp.  671. 
Sustained  in  Pittsburgh,  etc., 
I.  Co.  t*.  Ruby,  38  Ind.  294. 
ial  verdicts  are  drawn  up  by 
sel  on  each  side  according  to 
views  of  the  case,  and  submitted 
he  jury  for  consideration  and 
tion  of  such  findings  as  they 
5  upon.  For  the  distinction  be- 
1  tnis  and  special  questions,  see 
ley  V,  Warren,  17  Hun,  111. 
special  verdict  which  does  not 
ft  necessary  fact  is  not  sufficient, 
ugh  it  finds  facts  from  which 
jury  might  have  found  the 
ted  fact.  La  Frombois  v,  Jack- 
8  Cowen,  589,  18  Am.  Dec.  463; 
r.  CoveU,  1  N.  Y.  622;  Sisson  v. 
sit,  2  id,  406;  Langley  v.  War- 
)  id.  327 ;  Manning  v,  Monaghan, 
.  Y.  639. 

necessary  questions  need  not  be 
ered.  Garfield  v.  Blair,  10  N.  Y. 
.  340. 

fact  not  stated  in  a  special  ver- 
cannot  be  inferred  by  presump- 


tions from  facts  that  are  stated.  Law- 
rence i*.  Beaubien,  2  Bailey,  623,  23 
Am.  Dec.  165;  People  t*.  Williams- 
burgh  Turnp.  R.  Co.,  47  N.  Y.  586. 

But  it  is  not  strictly  necessary  that 
it  should  contain  facts  admitted  by 
the  pleadings;  the  pleadings  and  the 
verdict,  taken  together,  present  the 
legal  Questions  to  the  appellate 
court.  Barto  v,  Himrod,  8  N.  Y.  483; 
Ranney  v.  Warren,  17  Hun,  111. 

And  facta  admitted  on  the  trial 
may  be  inserted  in  the  verdict  by  way 
of  amendment,  or  a  venire  de  novo 
awarded  to  try  such  facts'.  Sleght  v, 
Hartshorne,  1  Johns.  149;  Watson  v. 
Delafield,  id.  150.  Compare  Walsh  v. 
Bowery  Bank,  10  Civ.  Pro.  Rep.  32. 

Plaintiff  must  furnish  a  copy  of 
the  special  verdict  for  the  court  on 
the  application  for  judgment,  and 
must  sei*ve  a  copy  on  the  adverse 
party  at  least  five  days  before  the 
motion  day.    N.  Y.  Gen.  Rule  No.  40. 

A  special  verdict  should  be  taken 
when,' as  in  an  action  to  determine 
the  validity  of  a  will  the  instrument 
is  attacked  on  several  grounds,  and  a 
general  verdict  will  be  set  aside  if 
the  evidence  is  insufficient  upon  any 
of  the  grouDds  allecred.  Buchanan  t*. 
Bclsey,  65  App.  Div.  58,  72  N.  Y. 
Supp.  601. 

63  Under  N.  Y.  Code  Civ.  Pro., 
§  1187,  the  jury  in  an  action  to  re- 
cover money  only,  or  in  replevin  or 
ejectment,  may  exercise  its  discretion 
as  to  whether  verdict  shall  be  general 
or  special. 
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find  for  the  plaintiff,  and  assess  his  dama^t^  al 
And  if  the  law   is   with  the  defendanl^  then 
defendant.] 


FORM  No.  1635. 
Se&led  verdict »<H 

ITide  of  court  and  came,] 

We,  the  undersigned  jurors,  say  that  we  fla 
the  letc.}. 

ISignaiures 

FORM  No.  1636 
V«rdict  im  repl€viii.o5 

The  jury  find  that  the  plaintiff  k  thn  owner 
and  entitled  to  its  possession  ;  that  the  value  there 
larsj  that  the  plaintiff's  damages  for  the  d 
are  dollars. 

FORM  No,  1637. 
Difection  by  judgt  tfaat  jury  aJiswer  special  qi 

In  case  you  elect  to  return  a  general  verdict 
anawer  the  following  questions;  [siuiing  them  in 


**  A  sealed  venlict  may  be  ordered 
by  the  court  to  be  eorreetei)  by  the 
jury,  all  the  menjbert  beiug  prL-seut 
when  it  k  opened.  Waniifr  t\  N.  V. 
C.  &  H.  R.  R.  E.  Co.»  52  N,  Y.  437 ; 
Lyon  r.  Brown,  34  App,  Div.  323,  54 
N.  Y.  Supp.  315. 

aasee  N.  Y.  Code  Civ,  Pro.. 
H  1720-17^23. 

The  verdict  need  not  Bp<*cify  the 
VAlue  of  each  nrtiele,  at  least  if  no 
request  for  such  d  direction  h  nmdc 
Tripp  r  Smith,  50  App.  Div,  490,  M 
N.  y.  Supp.  94,  urd,  168  N.  Y,  iJi>3, 
The  court  nmy  add  a  provision  for 
iRiniinal  damn  gen,  if  th«  verdict  as  re* 
ported  doea  not  asseas  the  daumge;!, 
and  tlie  jury  wht^n  polled  statea  that 
it  hiia  found  no  damages.  Segelke 
r  Finan,  4S  Hun,  310,  1  N.  Y.  Snpp. 
3HI,  15  Civ.  Pro,  Rep,  1,  28  Wkly. 
Di|r>  304. 

If  value  ia  not  fixed  as  of  time  of 
trialt  when  required  by  statute,  ver- 


dict  mu:dt   be   ifet 
Chapin,  7  Civ.  Fri 

^  See  note  (LI  t 

Where  putting 
matter  of  rigiit> 
refuse  to  allow  tl 
out  thia  condition 
Dv  Kronier,  8  liid. 
cited.  Compare  M 
150.    Ifl2, 

Xor  to  refuse  t 
put  for  answer  in 
for  specifled  partv 
29  Ind.  177,  185." 

Each    quej?tion 
callin!?  only  for  a 

I'hev    mav    be 
Rice,  6  Ind/ 100.  i 

But  nmst  not  c( 
for  concln^iona  o! 
Lock  wood,    18    lov 

For  the  practice 
Brief  for  Jury  Caj 
and  Murray  v,  K 
m  N,  Y.  614. 
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FORM  No.  1638. 
Entry  of  aniwers  by  jury  to  special  qiiMtioiia.e7 

he  following  questions  were  submitted  by  the  court  to  the 

%    viz. : 

rhat  was  the  value  of  the  premises  specified  in  the  complaint 

he  day  of  ,  19      ? 

he  jury  answer:    Nine  thousand  dollars  ($9,000)    [and  so 

FORM  No.  1639. 
y  in  clerk's  minutes  of  stay  with  time  to  make  case,  etc. —  of  motion  for 
new  trial  and  decision  thereoncs  —  for  allowance,  etc. 

^n  motion  of  the  defendant's  attorney,  ordered  that  the  de- 
iant  have  [sixty]  days®^  to  make  and  serve  a  case  with  excep- 
s  [t/  extra  time  is  wanted  add:  and  that  plaintiflF  have 
s  thereafter  to  prepare  and  serve  proposed  amendments]  ; 
that  in  the  meantime,  and  until  the  case  shall  be  settled  and 
i,  all  proceedings  on  the  part  of  plaintiff  upon  the  verdict 
stayed.*^ 

Motion  for  new  trial.']     Motion  for  new  trial  made  by  de- 
iant  [state  grounds]  and  denied. 

Allowance.]     An  allowance  of    [five]   per  cent,  granted  to 
intiff  to  which  allowance  defendant  excepted.^^* 


FORM  No.  1640. 
Affidavit  to  obtain  order  of  arrest  after  verdict.Ti 

Title  and  commencement,  stating  grounds  of  arrest,  see  p.  1273, 
,  of  this  volume,  continuing  by  stating  the  proceedings,  as 


See  Wiegaod  v.  Fee  Bros.  Co.,  73 
.  Div.  139,  75  N.  Y.  Supp.  872, 
Inno.  Cas.  117,  for  improper  an- 
rs  to  special  questions. 
be  court  may  submit  special  ques- 
8,  or  require  the  jury  to  assess 
ages,  pending  decision  of  a  mo- 

for  non-suit  or   direction   of  a 
lict.    Code  Civ.  Pro.,  S  1187. 
'here  special   findings  are   incon- 
?nt  with  the  general  verdict,  the 
ser  control  and  the  general  ver- 

must  be  set  aside.  Kennedy  r. 
I.  etc.,  Co.,  91  Hun,  197,  36  N.  Y. 
p.  325. 

In  all  cases  where  the  unsuccess- 
party  desires  to  review  the  ruling 
n  this  motion,  he  must  enter  an 
?r   thereon,   and    ap|>eal    from    it. 


See  Form  1645  and  notes.  It  is  also 
much  better  to  enter  a  formal  order 
providing  for  the  stay,  etc.,  rather 
than  to  let  the  matter  rest  in  the 
form  of  the  above  entry  in  clerk's 
minutes  —  though  this  is  often  per- 
mitted. 

60  Means  from  date,  not  from  ser- 
vice of  copy  of  judgment  with  notice 
of  entry. 

70  See  note  72  to  neext  Form. 
70a  See  note  94  to  Form  1686. 

71  Order  of  arrest  may  be  granted 
after  verdict,  or  decision  on  a  trial 
by  the  court,  if  it  be  granted  before 
final  judgment.  Humphreys  v,  Hayes, 
94  N.  Y.  594;  Danenbaum  V.  Man- 
delbaum.  16  Wkly.  Dig.  502;  N.  Y. 
Codo  Civ.  Pro.,  5  551. 
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thiLs:'\    That  this  cause  was  regularly  brought  to  i 
Term  of  this  court  held  on  the  day  of 

Hon.  J.  K.  and  a  jury,  and  on  said  trial  the  defe 
that  the  plaintiffs  were  entitled  to  recover  [upc 
above  alleged]  unless  the  defendant  could  establii 
claim  set  up  in  his  answer;  and  a  verdict  was  dui 
the  plaintiffs  for  the  whole  amount  claimed,  exi 
counter-claim.  The  usual  motion  to  set  aside  tl 
made  by  the  defendant,  and  duly  denied  by  the 
verdict  is  still  in  force.  Judgment  thereon  has  not 
An  order  of  arrest  is  desired  against  the  defendant 
application  for  an  arrest  herein  has  been  made  [e 
p.  1172]. 

[Jurat'] 

FORM  No.  1641. 

Notice  of  motion  to  correct  verdictTS 

\_As  in  Form  815,  p.  1171,  of  this  volume,  si 
sought:']  that  the  verdict  of  the  jury  in  this  action,  i 


day  of 


19 


be  corrected  by   [increasi 


thereof  so  as  to  include  interest  upon  the  plaintii 
puted  on  the  amount  of  said  verdict  from  the 
19     ,  and  amounting  to  dollars.] 


f 


72  The  ordinary  stay  does  not  pre- 
vent applying  for  arrest.  Lapeous  v. 
Hart,  9  How.  Pr.  541.  Or  attach- 
ment. Seeman  v.  Reiche,  N.  Y.  Daily 
Reg.,  June  23,  1882. 

73  Such  a  motion  may  be  made  at 
the  same  term  of  court;  but  the 
Special  Term  has  no  power  to  correct 
the  Trial  Terra  records.  Dean  v. 
Mayor,  29  App.  Div.  350,  51  N.  Y. 
Supp.  5SG,  5  Anno.  Cas.  351;  Duerr 
V.  Consol.  Gas.  Co.,  104  App.  Div.  465, 
93  N.  Y.  Supp.  766. 

A  verdict  may  be  corrected  in  order 
to  conform  to  the  actual  or  assumed 
intent  of  the  jury.  But  the  court  has 
no  power  to  otherwise  change  the  ver- 
dict. See  Howard  V.  Bank  of  Metrop- 
olis, 115  App.  Div.  326  (error  to  re- 
duce verdict  to  nominal  damages  and 
direct  judgment  thereon). 

The  jurors'  affidavits  may  be  re- 
ceived upon  the  application,  since  the 
purpose  is  not  to  impeach  or  affect 
the  true  verdict,  but  to  establish  it. 
Dalrymple  v,  Williams,  63  N.  Y.  361. 

Verdicts  have  been  thus  corrected 
at   the   Trial   Term:    interest  added, 


where  court  charges 
allowed  ( McAfee  t 
Div.  69,  91  N.  Y.  S 
stein  t\  Lombard,  A 
Div.  610,  38  N.  Y.  S 
inserted,  where  v< 
plaintiff,"  and  court 
amount  to  which  p 
tied,  if  given  a  ver 
Mead,  119  N.  Y.  : 
plaintiff  changed  to 
against  one  defenda: 
another  ( Dalrjonp 
supra ) ;  "  not  prov 
answer  to  a  ques 
"no"  (Cruikshank 
App.  Div.  680,  56  1 

If  the  motion  is 
the  jury  will  be  pre 
tended,  under  the  i 
the  charge  should  b 
moving  papers. 

In  Clark  v.  Lude. 
N.  Y.  Supp.  271,  the 
order  setting  aside 
reinstated  it  with 
specifying  the  amo 
liquidated  aum). 
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II.    MOTION  FOR  NEW  TRIAL. 

FORM  No.  1642. 

Formal  order  denying  motion  for  new  trial,  made  on  minute8.74 

At  a  Trial  Tenn  [etc.,  as  in 
Form  820,  p.  1174]. 
ie.] 

ae  issues  in  this  action  having  duly  come  on  for  trial,  and 
ng  been  tried  on  the  day  of  ,  19     ,  before  the 

t  and  a  jury,  and  the  jury  having  rendered  its  verdict  in 
r  of  the  [plaintiff]  and  against  the  [defendant]  for  the  sum 
dollars;  and  the  justice  presiding  at  the  trial  afore- 
having,  at  the  same  term,  and  immediately  after  the  rendi- 
of  the  said  verdict,  entertained  a  motion  on  his  minutes  on 
If  of  the  [defendant]  to  set  aside  said  verdict  and  for  a  new 
,  upon  the  exceptions  taken  by  the  [defendant]  at  the  trial, 
because  the  verdict  is  contrary  to  the  evidence,  and  contrary  to 
ajid  is  for  excessive  damages;  and  after  hearing  Z.  T.,  Esq., 
>imsel  for  the  [defendant],  for  the  motion,  and  A.  T.,  Esq., 
>misel  for  [plaintiff],  opposed,  it  is 

RDEREB,  that  the  [defendant's]  said  motion  be  and  the  same 
Teby  in  all  respects  denied. 

Enter : 


FORM  No.  1643. 

ivit  to  obtain  order  to  show  causers  why  a  new  trial  should  not  be 
ordered  on  the  minutes. 

le  of  court  and  action.^ 

nue.'\ 

T.,  being  duly  sworn,  says:   I.  That  he  is  attorney  for  the 
endant]  herein. 

[.  That  this  action  was  tried  at  a  Trial  Term  of  this  court 
he  day  of  inst.,  before  Mr.  Justice  J.  K.  and 


See  notes  to  Form  1645. 
rhe  motion  must  be  heard  at  the 
term  as  the  trial,  if  based  on 
rial  minutes.  Wilcox  v.  Fox,  112 
Div.  660,  98  N.  Y.  Supp.  769. 
ke   an  order   to   show  cause   if 
ient  time  does  not  remain  to  give 
lary  notice  for  the  same  term, 
tice   of  intention   to  move   for 
trial  must  be  given  before  ex- 
ion  of  time  to  appeal  from  judg- 


ment. Code  Civ.  Pro.,  S  1002.  See 
Heath  v.  N.  Y.  Building,  etc.,  Co.,  91 
Hun,  170,  36  N.  Y.  Supp.  213,  appeal 
dismissed,  156  N.  Y.  682.  Formal  no- 
tice of  the  motion  is  not  necessary; 
any  step  taken  which  is  sufficient  to 
notify  the  adversary  of  the  party's  in- 
tention to  move  is  enough.  Russell  v. 
Agric.  Ins.  Co.,  19  App.  Div.  624,  46 
N.  Y.  Supp.  186. 
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IIL  \_8tate  how  cause  was  decided  and  ground 
thus:']  That  the  jury  rendered  a  verdict  for  the 
the  sum  of  dollars,]  and  the  defendant  c 

to  have  said  verdict  set  aside  on  all  the  grounds 
§  999  of  the  Code  of  Civil  Procedure  [except  i 
damages.] 

IV.  [Staie  reason  for  asking  order  to  show  ca 
previous  application,  see  p.  1172  of  this  volume.'] 

[Jurat]  I 

FORM  No.  1644. 

Order  to  ahow  canae  upon  motion  on  the  minntes  for  i 
[Title  of  court  and  cause.] 

On  the  annexed  affidavit  of  Z.  T.,  verified  on 
of  ,   19     ,  let  the  plaintiff   [or,  defendan 

before  me  [or,  before  Hon  J.  K."],  at  the  Trial 
court  now  in  session  in  and  for  the  county  of 
court  house  in  ,  [or,  at  the  city  hall  in  the  cii 

on  the        day  of  ,  19     ,  why,  upon  the  judge 

verdict  of  the  jury  rendered  on  the  day  of 
should  not  be  set  aside,  and  a  new  trial  [or  if  the 
cause  is  made  by  another  judge  than  him  who  tried 
why  an  application  to  set  aside  the  verdict  and  f« 
herein  on  the  judge's  minutes  should  not  be  enter 
said  application  is  so  entertained,  then  why  said 
not  be  set  aside  and  such  new  trial]  should  not  1 


♦  ♦ 
f 


70  N.  Y.  Code  Civ.  Pro.,  §§  998, 
909;  Standard  Oil  Co.  f.  Amazon  Ins. 
Co.,  79  N.  Y.  506;  Metropolitan  R. 
11.  Co.  V.  Moore,  121  U.  S.  558; 
Schmidt  r.  Colin,  12  Dalv,  134; 
JTyiies  V.  McDermott,  7  Abb.  N.  C. 
98;  Brown  v.  Brown  (Va.,  1887),  3 
S.  E.  Rep.  808. 

The  motion  is  not  authorized  after 
a  trial  by  court  without  jury.  Bos- 
worth  V.  Kinghorn,  94  App.  Div.  187, 
87  N.  Y.  Supp.  983.  Nor  after  the 
court,  at  a  jury  trial,  has  dismissed 
the  complaint.  First  Nat.  Bank  r. 
Clark,  42  Hun,  90,  25  Wkly.  Dig.  95. 

The  notice  of  motion  on  the  min- 
utes is  given  in  the  text  in  the  form 
of  an  order  to  show  cause,  because 
the  motion  must  be  heard  at  the  same 
term  at  which  the  cause  was  tried 
(Wilcox  V.  Fox,  112  App.  Div.  660, 
98  N.  Y.  Supp.  769),  and  in  many  in- 
stances, when  formal  notice  of  such 


a  motion  is  to  be  gi 
proach  of  the  close  o 
or  the  necessity  of  a 
ings,  will  make  it  d 
for  an  order  to  sh< 
of  giving  full  notice 
not  the  case,  an  ord 
be  drawn. 

In  practice,  these 
ally  made  and  bean 
written  notice  of  ai 
coming  in  of  the  v 
desiring  to  review  i 
upon  the  spot,  to  tl 
a  motion  for  a  new 
utes,  and  the  judge  < 
motion  at  once,  or 
or  designates  a  day 
s.  p.,  Hansen  r.  Fie 

77  The  motion  mua 
the  judge  who  presi 
or  some  one  design 
hear  It. 
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rounds  Istating^  as  thus:  of  the  exceptions^  taken  at  the 
—  and,  because  the  verdict  is  for  excessive  damages^  —  or, 
se  the  verdict  is  for  insufficient  damages®*  —  and,  because 
jrdict  is  contrary  to  the  evidence^  —  and,  because  the  verdict 
itrary  to  law] ;  [and  let  the  stenographer's  notes,  as  written 
be  treated  as  the  judge's  minutes  on  which  this  motion  is 
"],  and  in  the  meantime,  and  until  the  determination  of 
notion,  not  exceeding  twenty  days,  let  all  proceedings  on  the 
of  said  be  stayed, 

rvice  of  this  order  and  the  annexed  affidavit,  on  or  before 

day  of  >  19     ,  shall  be  sufficient, 

^afc]  [^Signature  of  judge  and  initials  of  title,'\ 

FORM  No.  1645. 
Order  srantiiig  motion  on  the  minutes  for  new  txiAl.84 

At  a  Trial  Term,  [etc.,  see 
Form  820,  p.  1174]. 
e  of  action.'\ 

e  plaintiff  [or,  defendant]  having  moved  upon  the  minutes 
new  trial,  upon  the  ground  [s]  [specify  ground  distinctly 
last  Form'] :  ^  Now,  on  reading  and  filing^  [proceed  with 

lis  as  in  other  cases,  see  Form  820,  p.  1174]. 

;deeed,  1.  That  the  verdict  herein  [and  judgment  thereon] 
it  aside,  and  a  new  trial  of  this  action   [or  if  of  special 


statement  of  the  ground  is 
Giry.      De    Luce    v.    Kelly,    6 

Dig.  32,  aflTd,  75  N.  Y.  608; 

n  V,  Young,  9  N.  Y.  Supp.  600 ; 

V.  Leonard,  17  Wkly.  Dig.  575. 

il  of  these  grounds  may  t^  com- 

Giraudat   v.   Korn,   8   Daly, 

erdict  set  aside  because  of  im- 
'  questions  designedly  asked, 
mon  r.  Dunfee,  172  N.  Y.  607. 
bughkirk  r.  Delaware  &  Hud- 
inal  Co.,  92  N.  Y.  219. 
kuart  r.  Press  Pub.  Co.,  83 
Div.  467,  82  N.  Y.  Supp.  401; 
p.  City  of  Cohoes,  8  Abb.  N.  C. 
Phillip  V,  Southwestern  R.  R. 
D  L.  T.  R.  (N.  S.)  813;  Wavle 
vie,  9  Hun,  125;  Chase  r.  Bas- 
5  Abb.  Pr.  (N.  S.)  293.  Entry 
dgment  by  plaintiff  is  not  a 
r  of  right  to  make  motion, 
r.  Dittman,  16  Daly,  427,  11 
Supp.  769. 
B  to  meaning  of  "contrary  to 


evidence,"  or,  "  for  insufficient  evi- 
dence," see  Met.  R.  R.  Co.  v,  Moore, 
121  U.  S.  658. 

83  N.  Y.  Code  Civ.  Pro.,  §  1007. 

84  An  order  must  be  made  and  en- 
tered, whether  or  not  the  application 
was  heard  upon  formal  notice,  in 
order  to  enable  the  unsuccessful  party 
to  review  on  appeal  any  question  of 
fact.  Boos  V,  World  Mut.  Life  Ins. 
Co.,  64  N.  Y.  236,  242.  An  exception 
in  the  minutes  is  not  essential,  or,  if 
made,  effective  to  dispense  with  the 
entry  of  an  order  and  an  appeal 
therefrom.  Toohey  v.  Inter.  St.  Ry. 
Co.,  102  App.  Div.  296,  92  N.  Y.  Supp. 
427;  Victory  v.  Foran,  56  N,  Y. 
Super,  a.  607,  4  N.  Y.  Supp.  392; 
Coakley  r.  Maher,  36  Hun,  167. 

8«  Required  by  Court  Rule  No.  31. 

86  The  stenographer's  minutes  need 
not  be  filed,  but  should  be  returned 
to  the  party  procuring  them.  Schlot- 
terer  r.  Brooklyn,  etc.,  Ferry  Co.,  102 
App.  Div.  363,  92  N.  Y.  Supp.  674. 


il 
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questions,  indicate  whail  be  and  the  same  is  hen 
the  groimd^^  that  said  verdict  is  against  the  weigt 
lor,  excessive^],  upon  condition  that  the  [plaint 
[defendant]   within  days  after  the  costs  si 

adjusted  by  the  clerk  of  county,  all  costs  of  1 

notice  of  trial.*^  If  such  costs  shall  not  be  paid 
tiff]  as  herein  provided,  the  motion  to  set  aside  1 
for  a  new  trial,  is  denied  with  costs.®^ 

That  upon  such  payment  Imay  add  —  unless  a 
this  order  be  taken  within  days]  the  cause  i 

by  the  clerk,  on  the  day  calendar  for  trial^  [or, 
calendar  and  set  down  for  trial  upon  days' 

for  trial  upon  the  day  of  ,19     ]. 

FORM  No.  1646. 
Order  granting  new  trial,  unless  the  opposing  party  wiU  i 

his  ▼erdict.M 

[As  in  last  Form  to  the  *,  inserting:']    unles 
within  days  after  service  of  a  copy  of  this  or 

of  entry  thereof,  shall  stipulate  to  reduce  the  ve 
dollars  \_or,  unless  the  defendant  within  da^ 

waive  the  sum. awarded  to  him  by  the  verdict  re 
counter-claim  herein],  and  shall  file  such  stipulati 
of  the  clerk  of  the  county  of  ,  and  serve  i 

with   notice   of  such   filing,    upon    [defendant's] 
which  case  said  motion  is  denied  [without  costs]. 
[Continue  as  in  preceding  Form-I 
Enter:   [signature  of  judge  hy  initials  of  nana 

1          P                                 87  The  ground  must  be  stated  under  Tr.  Co.,  104  App.  1 

Court  Rule  No.  31,  and  also  for  the  Supp.  010;   Lawren 

protection  of  the  party  who  wishes  App.  Div.  472,  83  N. 

;ij             •                              to  show  that  the  verdict  was  not  set  w  Young  v.  Stone 

I               I                               aside  on  discretionary  grounds.     See  N.  Y.  Supp.  881. 

f*                              Rose   V.    Imp.  Engine   Co.,  110   App.  02  Newman  v,  Fre 

Div.  437,  96  N.  Y.  Supp.  808;  Pharis  ©8  Watson  r,  Phyi 

f.  Gere,  107  N.  Y.  231.     It  was  held  469:  Hinman  t.  Hai 

in   Tenoza   v.   Gollick,   80  App.   Div.  w  See    Whitehead 

p                                038,   81   N.    Y.    Supp.   353,   that   the  N.  Y.  4C2;  Mooney 

Appellate  Division  would  look  at  the  58  App,  Div.  613,  68 

trial  judt^e's  opinion  to  discover  the  Carlisle  v.  Callahar 

ground,  if  not  stated  in  the  order.  S.  E.  Rep.  751,  and 

88  Kelly  r.  Frazier,  27  Hun,  314.  has  no  power  to  ord 

89  See  next  Form.    Lan^lev  u.  Sixth  duced.  Howard  v,  Bi 
Ave.  R,  R.  Co.,  48  N.  Y.  Super.  Ct.  115  App.  Div.  326. 
542.  96  The    party    so 

w  Where  the  jury  has  erred,  such  tlius    accepting    the 

costs  should  always  be  imposed,  un-  order,    waives    his 

less  exceptional   circumstances  exist,  therefrom.     See  Sp< 

See  Casner  t?.  N.  Y.  City  Ry.  Co.,  48  36  N.  Y.  St.  Rep.  6S 
Misc.  630;  Larsen  r.  U.  S.  Mortgage 
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FORM  No.  1647. 

•f  Special  Term  eUsring  proceedings  pending  appeal,  and  extending 
time  to  stipnlate  to  reduce  verdicto^ 

RDKBED,  that  all  proceedings  on  the  part  of  the  defendant 
T  the  order  entered  herein  on  the  day  of  ,  19     , 

cing  the  verdict  herein  to         dollars,  be  and  the  same  are 
by  stayed,  except  to  appeal  from  said  order ;  and  it  is  further 

BDEBED,  that  the  time  within  which  the  plaintiff  may  stipu- 
to  reduce  said  verdict  be  .and  the  same  is  hereby  extended  to 
including  days  after  the  determination  of  the  appeal 

n  by  plaintiff  from  said  order. 

FORM  No.  1648. 
iTit  to  move  for  new  trialoT  on  the  ground  of  misconduct  of  a  juror.M 
lie  of  court  and  action.'] 
ntie,] 

[.  N.,  being  duly  sworn,  says: 
.  That  he  is  \_8tating  relation  to  cause,  if  any,  or  residence, 

i. 


Upheld  in  Cullen  v,  Uptegrove  & 
101   App.   Div.   147,   91   N.   Y. 
>.  511,  as  a  proper  exercise  of  dis- 
on. 

Motions  for  new  trial  are  enter- 
ed, chiefly,  upon  the  following 
ads:  1.  Error  committed  on  the 
.  2.  That  the  verdict  was  against 
(Tidence,  or  against  law.  3.  That 
damages  are  excessive,  or  inade- 
e.  4.  Some  misconduct  or  irreg- 
ity  on  the  part  of  the  successful 


party,  or  some  member  of  the  jury. 
6.  Surprise.  8.  Newly  discovered  evi- 
dence. 

Several  of  these  grounds  may  be 
combined  in  support  of  one  motion. 
But  in  so  far  as  either  of  the  first 
three  grounds  are  alleged,  no  affida- 
vits, or  other  papers  additional  to 
the  judge^s  or  stenographer's  minutes 
of  the  trial,  are  requisite,  or,  indeed, 
admissible.  The  fact  that  error  was 
committed  —  that    the    verdict    was 


This  motion  must  be  made  on 
Avits,  and  may  be  made  without 
Ing  a  case.  N.  Y.  Code  Civ.  Pro., 
8. 

le  affidavit  of  a  juror  will  not  be 
ved  to  show  misconduct  for  the 
lose  of  impeaching  the  verdict, 
note  to  next  Form. 
le  affidavit  to  show  misconduct 
regularity  should  state  the  facts 
ing  to  the  irregularity  or  miscon- 
complained  of  so  fully  as  to  en- 
the  court  to  see  what  injury  or 
cidice  may  probably  have  arisen; 
in  genera],  if  it  appears  on  the 
le  that  no  injury  has  resulted,  the 
t  will  not  disturb  the  verdict. 
McCkirry  v.  Buffalo,  24  N.  Y. 
114 


Supp.  16;  Fealey  r.  Bull,  11  App. 
Div.  468,  42  N.  Y.  Supp.  669;  Patrick 
r.  Victor  Mills  Co.,  37  App.  Div.  7, 
66  N.  Y.  Supp.  340;  Elliott  r.  Luen- 

fene,  17  Misc.  78,  39  N.  Y.  Supp.  860; 
few  York,  etc..  Ice  Lines  r.  Howell, 
19  App.  Div.  341,  46  N.  Y.  Supp.  493. 
If  irregularity  in  arriving  at  a 
compromise  verdict  is  complained  of, 
it  must  be  shown  that  a  method  of 
calculation  was  adopted  which  ex- 
cluded deliberate  consideration  of  the 
evidence.  See  Driscoll  v.  Nelligan,  46 
App.  Div.  324,  61  N.  Y.  Supp.  692: 
Mais  r.  Ruh.  57  App.  Div.  15,  67 
N.  Y.  Supp.  1051 ;  Hamilton  v,  Owego 
Waterworks,  22  App.  Div.  573,  48 
N.  Y.  Supp.  106,  163  N.  Y.  662. 
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11.   [State  circumstances  of  misconduct,  etc, 
on  the  day  of  ?  1*     j  the  [second] 

of  this  action,  on  the  steps  of  the  conrt  honse,  this 
a  conversation  between  one  L.  M.  and  R  S.,  oi 
before  whom  said  action  was  then  on  trial  [coni 
taiW]. 

IIT.   [Show  thai  moving  party  did  not  have  hfi 
conduct  until  after  verdict.y^ 

[Juraf] 

FORM  No.  1649. 

AffidaTit  to  moTO  for  a  new  trial  on  the  sronnd  of  impM 
by  a  party  with  a  jnror.! 

[Title  of  court  and  adionJ] 

[Venue. 1 

M.  N.,  being  duly  sworn,  says: 

I.   [State  relation  to  the  cause,  if  any,  or  resit 


against  evidence  —  or  that  the  dam- 
ages are  improper,  must  be  made  to 
appear  by  the  judge's  minutes,  or 
case,  or  exceptions.  A  record  or 
other  document  which  speaks  for  it- 
self,  and  on  the  force  and  effect  of 
which,  as  evidence,  no  question  can 
arise,  although  erroneously  omitted 
to  be  produced  on  the  trial,  will  often 
be  allowed  to  be  read  in  oppoaition 
to  a  motion  for  a  new  trial,  founded 
on  the  error  in  failing  to  require  the 
original  record.  Bank  of  Charleston 
I?.  Emeric,  2  Sandf.  718;  Ritchie  v. 
Putnam,  13  Wend.  524;  High  ».  Wil- 
son, 2  Johns.  46;  Armstrong  v.  Percy, 
5  Wend.  535;  Williams  v.  Wood,  14 
id.  120;  Burt  v.  Place,  4  id,  591; 
Dresser  v.  Brooks,  3  Barb.  429; 
Ritchie  i;.  Putnam,  13  Wend.  524; 
Duncan  r.  Duboys,  3  Johns.  Cas.  125; 
Duke  of  Cumberland  v.  Graves,  9 
Barb.  505;  Markoe  v,  Aldrich,  1  Abb. 
Pr.  55.  But  we  know  no  case  in  which 
to  support  his  allegation  of  error,  the 
moving  party  can  avail  himself  of 
any  papers  in  addition  to  the  judge's 
minutes,  or  exceptions,  or  case  con- 
taining exceptions,  whichever  may  be 
the  basis  of  his  motion;  nor  any  case 
in  which  the  position  that  the  verdict 
was  against  evidence,  or  that  the 
damages  were  excessive,  can  be 
strengthened  by  new  papers.  Nor  can 
the  court,  in  general,  on  a  motion  on 
the  ground  of  insufficient  evidence,  re- 
ceive evidence  to  supply  the  defect  in 


proof.     Watson   v. 
224. 

In  so  far,  howe 
rests  upon  either 
grounds  above  env 
duct  or  irregulai 
newly  discovered  e 
relied  on  to  susta 
will  not  appear  by 
trial,  but  affidavits 
outline  of  approp 
given  in  the  text; 
averments  proper  1 
must  vary  altogel 
culiar  circumstanc 
almost  a  law  unt< 
Mathews,  21  Misc. 
96. 

It  is  a  general  r 
tiff  will  not  be  g 
where  it  appears  1 
to  a  verdict  for 
only,  unless  a  judf 
to  protect  a  pro 
Skinner  v,  Allison, 
66  N.  Y.  Supp.  288. 

In  all  cases  wh< 
affidavits  for  a  ne^ 
behalf  of  the  defem 
to  insert  in,  or  am 
affidavit,  an  affidav: 

W  See  note  3  to  i 

1  This  motion  n 
affidavit,  and  may 
making  a  case.  N. 
S  998. 

This  affidavit  mf 
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.  That  on  the  morning  of  the  [second]  day  of  the  trial  of 
cause,  and  after  the  plaintiff  had  rested  his  case,  but  before 
opening  of  the  court,  three  of  the  jurors  who  were  empaneled 
y  the  cause  were  in  the  bar-room  of  a  public  house  in  the 
ge  of  ,  together  with  a  number  of  other  persons  there 

nbled. 

I.  That  while  said  jurors  were  there  the  plaintiff  addressed 
I,  and  said  in  their  presence  and  hearing  that  the  defendants 
^stating  the  representations?^  with  any  other  material  cir- 
Hances'\. 

3how  thai  the  information  was  not  given  moving  party  until 
•  verdict. y 

f^urat.']  [Signature.l 

FORM  No.  1650. 
Affidavit  to  move  for  a  new  trial  on  the  gronnd  of  snrpriie.^ 

le  of  court  and  action.'} 

nue.'] 

.  Z.,  being  duly  sworn,  says: 

That  he  is  the  attorney  for  the  defendant  herein. 

'.  That  this  action  was  brought  to  recover  possession  of  a 
I  in  the  town  of  ,  in  this  State. 

'I.  That  from  the  commencement  of  this  action  until  about 
]  days  prior  to  its  trial,  plaintiff's  attorney  had  in  his  posses- 

Lvits  of  jurors  will  not  be  re-  As  to  what  misconduct  will  suffice, 

i   to   show  irregularity  or  mis-  and   the   principles   upon   which   the                              I 

let  on  the  part  of  themselves  or  motion    will    be    decided,    see    Buff.                              * 

fellows,  for  the  purpose  of  im-  Struct.    Steel    Co.    v,    Dickinson,    98 

ling     their     verdict.       Dean     r.  App.  Div.  355,  90  N.  Y.  Supp.  268; 

T,  29  App.   Div.  350,  51  N.  Y.  Werner  v.  Int.  St.  Ry.  Co.,  99  App. 

.  586,  5  Anno.  Cas.  351;  Haight  Div.  592,  91  N.  Y.  Supp.  111. 

mira,  42  App.  Div.  391,  59  N.  Y.  2  A  mere  inadvertent  remark  is  in- 

.  193;  White,  etc.,  Co.  v.  Jones,  sufficient.    Fleischmann  v.  Samuel,  18 

nn,  57,  34  N.  Y.  Supp.  203  Clum  App.  Div.  97,  45  N.  Y.  Supp.  404. 

litb,  5  Hill,  560.  3  See  Werner  v.  Inter.  St.  Ry.  Co., 

lerwise,    where    the    misconduct  99  App.  Div.  592,  91  N.  Y.  Supp.  111. 

lained  of  is  not  by  a  juror;  but  4  See  Smith  v.  Clews,  14  Abb.  N.  C. 

te  successful  party,  or  some  one  465,  and  note;  Delmas  V.  Margo,  78 

;  in  his  interest.    In  that  class  Am.  Dec.  516,  and  note. 

ses  the  affidavit  of  a  juror  may  This  motion  must  be  made  on  affi* 

ken.   Reynolds  v.  Champlain  Ins.  davits,    and    may    be   made   without 

)  How.  Pr.  7.  making  a  case.    N.  Y.  Code  Civ.  Pro., 

course  evidence  of  the  jurors'  §  908. 

rations  will  not  be  received  in  a  Newly    discovered    facts    must    be 

where  these  affidavits  would  be  allecfed  *  positively.     It  is  not  enough 

«d.     Gans  v.  Met.  St.  Ry.  Co.,  to  say  that  the  deponent  has  learned, 

Y.  Supp.  914;  Mais  V,  Ruth,  57  etc.  Axtell  r.  Warden,  7  Nebr.  186.  j  l 
Div.  15,  67  N.  Y.  Supp.  1051;  '  ' 
8,  etc.,  Co.  V.  Jones,  Mupra. 
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sion  a  certain  deed,  executed  by  the  father  of  tl 
deceased,  conveying  said  real  property  in  fee  to  o 
defendant's  grantor. 

IV.  That  plaintiff  claims  title  to  said  real  pro 
from  his  said  father,  and  in  no  other  way. 

V.  That  deponent  gave  plaintiff's  attorney  r 
to  produce  said  deed  on  the  trial,  and  further  c 
ably  subpoenaed  the  plaintiff's  attorney  to  atten 
bring  with  him  the  said  deed. 

VI.  That  prior  to  the  service  of  said  notice  a 
plaintiff's  attorney  delivered  said  deed  to  the  plai 
upon  deposited  the  same  with  L.  M.,  the  counsel 
siding  in 

VII.  That  at  the  trial  of  this  action  deponent 
first  time  that  said  plaintiff's  attorney  had  parted 

,  VIII.  That  up  to  the  time  he  was  put  upoi 

]  plaintiff's  attorney  entirely  concealed  from  depon 

said  deed  was  out  of  his  possession. 

IX.  That  deponent  was   entirely  taken  by 
failure  of  the  plaintiff's  attorney  to  produce  said 
upon  applied  to  the  judge  presiding  for  a  postj 
trial  [or,  for  leave  to  withdraw  a  juror  for  tha 
was  denied.' 

X.  That  on  a  new  trial  deponent  can,  as  he 
the  production  of  said  deed,  or  if  not,  can  pre 

i         ||  thereof  by  the  testimony  of  JT.  K. 

XI.  That  there  has  been  no  opportunity  since 
ij  t  cause,  to  notice  a  motion  for  a  new  trial,  until  tl 
'           I                         to  be  held  at  ,  on  the  day  of  , 

•  [Jurat.'] 

[Annex  affidavit  of  proposed  witness  if  the  pro 
|l  mony  of  witnesses  is  relied  on,] 

6  Carlisle  r.  Barnes,  102  App.  Div.  Supp.  801;   Glendi 

582,  92  N.  Y.  Supp.  824;   Harvey  v.  Daly,  489;  Messen 

Fargo,  99  App.   Div.  599,   91   N.   Y.  Bank,  6  id.  190. 

Supp.   84;    Rubenfeld   v.  Rabiner,  33  «A  party  desiri 

App.   Div.    374,   54   N.   Y.   Supp.   68.  the   ground   of   su 

Compare  Seligman  v.  Sevin,  46  Misc.  promptly.     Rapely< 

58,  91   N.   Y.  Supp.   395;   Merritt  v.  119;  SnowhiU  V.  K 

Mayfleld,  89  App.  Div.  470,  85  N.  Y.  Obs.  15. 


Ii> 
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FORM  No.  1651. 
Bvit  to  more  for  a  aew  tiUl  oa  tlio  sroiiad  of  aowly-diacovoiod  rrideaco.7 
tie  of  court  and  actioful 
nu«.] 

\  Z.,  being  duly  sworn,  says: 
.    That  he  is  the  [defendant]  in  this  action. 


Cliis  motion  must  be  made  on 
nvits,  and  it  is  the  better  opinion 
it  may  be  entertained  in  the  dis- 
ion  of  the  judge,  on  affidavits, 
lOut  making  a  case,  if  no  objec- 
ts taken.  Mclver  v,  Hallen,  50 
.  Div.  441,  64  N.  Y.  Supp.  20.  It 
lot  be  heard  on  affidavits  alone, 
roper  objection  is  made.  Boyd  v, 
d,   11  Misc.  357,  32  N.  Y.  Supp. 

24  Civ.  Pro.  Rep.  230. 
1  respect  to  granting  new  trials 
the  grounds  of  newly-discovered 
ence,  the  general  rules  are:  1. 
testimony  must  have  been  dis- 
>red  since  the  former  trial.  2.  It 
(t  be  such  as  could  not  have  been 
lined,  with  reasonable  diligence,  on 
former  trial.  [Or,  in  place  of 
le  two  rules,  tnat  the  moving 
ty  was  misled  and  induced  to  re- 
n  from  giving  certain  proof  be- 
se  of  excusable  mistake,  or  by 
e  act  or  admission  of  the  adver- 
r  on  which  he  had  the  right  to 
.  (See  Matter  of  Banks,  108  App. 
.  181.)]  3.  It  must  be  so  material 
the  issue  that  a  different  result 
r  well  be  expected  upon  the  new 
1.  4.  It  must  go  to  the  merits  of 
case,  and  not  to  impeach  the  testi- 
ly of  A  former  witness.  5.  It 
it  not  be  "cumulative,"  by  which 
a  is  meant  additional  evidence  to 
port  a  point  controverted  on  the 
1,  and  which  is  of  the  same  char- 
r  with  evidence  already  produced, 
lis  last  rule  is  gradual^  being 
>gated.  See  Schnitzler  v.  Oriental, 
,  Co.,  47  Misc.  356,  93  N.  Y.  Supp. 
);  Keister  v.  Rankin,  34  App.  Div. 
,  54  N.  Y.  Supp.  274;  Kring  v. 
Y.  C.  &  H.  R.  R.  R.  Co.,  45  App. 
.  373,  60  N.  Y.  Supp.  1114.) 
s  to  the  application  of  these  rules, 
People  V.  Patrick,  182  N.  Y.  131; 
ara  v.  Brooklyn  Heights  R.  Co., 
App.  Div.  398,  92  N.  Y.  Supp. 
;  Todd  f.  Eifrhmie,  10  App.  Div. 
,41  N.  Y.  Supp.  1013;  Kring  r. 


N.  Y.  C.  t  H.  R.  R.  R.  Co.,  45  App. 
Div.  373,  60  N.  Y.  Supp.  1114;  Mer- 
rick V.  Britton,  26  Ark.  496;  Wallace 
V.  Tumlin,  42  Geo.  462. 

Whether  or  not  a  new  trial  will 
be  granted  because  of  the  after-dis- 
covered perjury  of  a  witness,  is  the 
subject  of  many  conflicting  decisions, 
although  of  late  there  has  seemed  to 
be  a  tendency  on  the  part  of  the 
courts  to  award  a  new  trial  upon  that 
ground  with  considerable  freedom, 
especially  when  coupled  with  a  fraud 
on  the  court.  It  is,  of  course,  neces- 
sary that  the  moving  papers  shall 
present  a  case  raising  a  very  strong 
presumption  of  wilfully  false  testi- 
mony having  been  given  at  the  trial, 
and  it  also  must  appear  that  such 
testimony  had  a  most  important  bear- 
ing upon  the  result  of  the  trial;  the 
attack  on  the  testimony  cannot  be 
founded  simply  upon  the  general 
character  of  the  witness,  and  —  as  in 
all  such  applications  —  the  facts 
showing  the  perjured  character  of  the 
testimony  must  have  been  newly  dis- 
covered. The  following  cases  may  be 
consulted,  with  advantage,  as  to  rules 
applied  in  such  applications.  Chap- 
man V.  Del.,  L.  &  W.  R.  Co.,  102 
App.  Div.  176,  92  N.  Y.  Supp.  304; 
Chamberlain  v.  Clean  St.  Ry.  Co.,  100 
App.  Div.  509,  90  N.  Y.  Supp.  815; 
CHara  v,  Brooklyn  Heights  R.  Co., 
102  App.  Div.  398,  92  N.  Y.  Supp. 
777;  Bennett  v.  Riley,  82  App.  Div. 
639,  81  N.  Y.  Supp.  882;  Serwer  17. 
Serwer,  71  App.  Div.  415,  75  N.  Y. 
Supp.  842;  Nugent  17.  Met.  St.  Ry.  Co., 
46  App.  Div.  105,  61  N.  Y.  Supp.  476, 
7  Anno.  Cas.  193;  Corley  v,  N.  Y.  & 
Harlem  R.  Co.,  12  App.  Div.  409,  42 
N.  Y.  Supp.  941. 

As  to  the  exceptional  character  of 
cases  turning  upon  questions  of  dis- 
puted personal  identity,  see  Jackson 
V.  Crosby,  12  Johns.  354;  Jackson  v. 
Kinney,  14  id,  186;  Jackson  v. 
Hooker,  5  Cow.  207. 
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II.  That  this  action  was  tried  on  the  daj 
19  ,  at  a  [Trial  Term  of  this  court],  held  in  and  i 
of                 ,  at                 ,  in  said  county.* 

III.  That  said  trial  resulted  in  a  verdict  for  t 
for  dollars. 

IV.  That  since  the  said  trial,  and  on  the  di 
19     ,  deponent  has  discovered  for  the  first  time 
have  proved  by  one  J.  K.,  who  resides  at  , 
facts :  that  at  the  time  of  the  representations  testifiec 
upon  the  trial  of  this  action,  he  was  present;  that  t 
tions  actually  made  by  the  [defendant]  at  that  ii 
that  he  believed  that  N.  O.  was  good,  but  that  he 
security  for  him ;  that  the  safety  of  the  loan  would 
his  business,  and  whether  it  continued  good;  that  h 
business  was  profitable,  and  would  pay  well  if  jud 
aged ;  that  the  [defendant]  did  not  say  that  N.  O. 
good,  or  that  the  money  would  certainly  be  repaid, 
was  doing  a  business  second  to  none  in  the  world, 
to  that  effect.* 

V.  [Allege  facts  xvhich  excuse  non-production  of  \ 
the  tHal']^ 

[Jurat.']  [, 

FORM  No.  1652. 

AffidaTit  of  proposed  witness  in  corroboration. 

[Title.] 

[Venue.] 

J.  K.,  being  duly  sworn,  says : 

^  I.  That  he  is,  and  was  at  the  time  of  the  convers 

1^*  I  L.  M.  and  the  defendant,  set  forth  in  the  annexed  a 

defendant,  a  clerk  in  the  store  of  the  defendant. 


I  » 


f 


8  Even  though  the  action  has  been  ered,  and  should  be 

tried  several  times,  the  motion  will  the  positive  affidavit 

be  granted  in  a  proper  case.    Beers  v.  relied  on  to  prove  t 

West  Side  R.  Co.,  101  App.  Div.  308,  on  the  new  trial.    Sei 

91  N.  Y.  Supp.  057.     But  an  excep-  note, 

tionally  strong  record  must  be  pre-  o«See    Rule    No. 

sented.     Hagen  r.  N.  Y.  C.  &,  H.  R.  note  7,  aupra, 

R.   R.   Co.,    100   App.   Div.   218,   91  lOThe    corroboratii 

K.  Y.  Supp.  912.  the    witnesses    shou] 

oThe    nflRdavit    to    move    on    the  stating  their  ability 

ground   of   newly-discovered  evidence  new  facts  claimed; 

must  disclose  the  facts  newly  discov-  duction   of   the   affid 
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].   That  at  the  said  conversation  so  referred  to  the  [defend- 
made  the  representations  set  forth  in  the  foregoing  affidavit 
in  deponent's  hearing. 

[I.   That  from  the  [defendant's]  manner  of  speaking  of  the 

deponent  supposed  there  was  no  danger  of  a  recovery  against 

,  and  he  therefore  did  not  communicate  what  he  knew  until 

r  the  verdict  was  rendered. 

TuraLl  [Signature.^ 

FORM  No.  1653. 

«  of  motion  for  new  trial  (not    on  minutes)—  on  case,  or  affidavit,  or 

both.!! 

lie  of  court  and  action.'] 

lease  take  notice,  that  on  the  case  herein,  as  settled  and  filed, 
of  which  a  copy  is  herewith  served  [and  on  the  pleadings  — 
f  after  judgment,  say:  and  on  the  judgment-roll  —  and  on  the 
Bxed  affidavit  of  A.  B.,  verified  on  the  day  of  , 

"],   the   undersigned  will  move  this  court^^   at  a   Special 
m.^*  to  be  held  at  the  County  Court  House  in  the  city  of 
,  on  the  day  of  ,  19     ,  at  o'clock  a.  m., 

l8  soon  thereafter  as  counsel  can  be  heard,  for  an  order  setting 
le  the  verdict  [and  vacating  the  judgment  entered]  herein  on 
day  of  ,  19     ,  and  granting  a  new  trial  of  the 

on  [or,  of  the  several  questions  settled  for  trial  by  jury  — 
nay  specify  part  of  such  questions] ,  on  the  following  grounds^* 
ecifying  them  as  thus:]  1.  Upon  the  exceptions.  2.  Because 
newly-discovered  evidence.  3.  Because  the  verdict  is  con- 
y  to  the  evidence.  4.  For  irregularity  in  that  [specifying 
it],     5.  On  the  ground  of  misdirection  in  the  charge  [stating 


ised.  Armstrong  Mfg.  Co.  v. 
npson,  88  N.  Y.  Supp.  151 ;  Chee- 
V.  Scottish  Un.,  etc.,  Ins.  Co.,  86 
.  Div.  331,  83  N.  Y.  Supp.  732. 
ither  the  witness  should  not  have 
i  present  at  the  trial,  or  must 
r  that  he  intentionally  concealed 
knowledge,  in  order  to  relieve 
ing  party  from  presumption  of 
of  diligence.  See  Bridenbecker 
tridenbeeker,  75  App.  Div.  6,  77 
f .  Supp.  802. 

N.  Y.  Code  Civ.  Pro.,  §  1002. 
As  to  what  grounds  must  be  sup- 
ed  by  affidavit,  see  Forms  1648» 
^  and  notes. 

If  the  motion  is  not  on  the 
utes,  and  is  on  the  merits,  the 
ir  can  only  be  made  by  the  court, 
1  in  the  first  district.    N.  Y.  Code 


Civ.  Pro.,  §  770.  As  to  what  are  "the 
merits,"  see  Metrop.  R.  R.  Co.  v. 
Moore,  121  U.  S.  558. 

UA  motion  to  set  aside  verdict  be- 
cause of  juror's  misconduct  must  be 
made  at  Special  Term;  but  if  heard 
and  decided  at  trial  term  without  ob- 
jection, will  be  considered  on  appeal. 
Werner  v.  Int.  St.  Ry.  Co.,  99  App. 
Div.  592,  91  N.  Y.  Supp.  111. 

So,  any  motion  not  based  on  error 
in  fact  or  law  occurrinjf  at  the  trial, 
must  be  made  at  Special  Term,  and 
may  be  heard  before  a  justice  other 
than  the  one  presiding  at  the  trial. 
Smith  V.  Ledgerwood  Mfg.  Co.,  60 
App.  Div.  467,  69  N.  Y.  Supp.  975; 
Fleischman  v.  Samuel,  18  App.  Div. 
97,  45  N.  Y.  Supp.  404. 

18  N.  Y.  Gen.  Rule  No.  31. 
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whaflj  and  that  the  same  has  resulted  in  injustice;^' 

other  relief"  as  may  be  just,  [with  costs  of  this  i 

[Date,  signature,  addresses,  etc.,  as  in  Form  16 

FORM  No.  1654. 
Order  granting  motion  (other  than  upon  the  minutes)  f< 

[Title  of  action.^  At    a    Special    Term 

Form  820,  p.  1174] 

The  plaintiff  [or,  defendant]  having  moved  fo: 
Instate  ground,  as  thus.'l  upon  the  exceptions  take 
trial  [if  other  grounds  were  relied  upon,  sped 
tinctly^^']  ;  Kow,  on  reading  and  filing  [proceed  wii 
as  in  other  cases;  see  last  Form  and  Form  820,  p.  ] 

Ordered,  1.  That  the  verdict  herein  [and  judj 
thereon]  be  and  hereby  is  [are]  set  aside  and  a  ne^ 
action  [or  if  of  special  questions  indicate  whafl  be 
hereby  is  granted,  *  on  condition^  that  the  plaintiff 
fondant  all  costs  of  the  action  after  notice  of  trial,^^ 
days  after  the  costs  shall  have  been  adjusted  upon 
clerk  of  county;  if  such  costs  are  not  paid  I 

herein  provided,  the  motion  to  set  aside  the  verdict  ; 
irial  is  denied  with  costs.^ 

2.  That  upon  payment  of  said  costs  as  herein  j 
unless  an  appeal  from  this  order  be  taken  within  the 
by  law]  the  cause  is  to  be  restored  to  the  calendar 
for  trial  upon  days'  notice. 

This  order  is  granted  upon  the  ground  [s]  [spe 
J         p  unless  the  motion  was  made  upon  exceptions  solely^ 

Enter:   [signature  of  judge  hy  initials  of  name 

,1^  f  [Serve  certified  copy.'] 


f 


16  Sustainable  even   though  no  ex-  of  a  mistrial.    Terril 

coption  was  taken.     Gossler  v.  Liss-  110  App.  Div.  370,  W 

l)erffer,    19    Wkly.   Dig.    429.     Other-  21  See  note  90  to  F 

wise   perhaps   if   this  ground  is  not  schloss  v,  Wittner, 

specified.      Callahan   r.   Bancroft,  28  211 ;  Bailey  17.  Park,  £ 

Hun,  684.  v,  Sargeant,  14  Abb. 

n  If  leave  to  amend  is  to  be  asked,  M  Young  v.  Stine, 

it  had  better  be  specified   (Anderson  N.  Y.  Snpp.  881. 

V.  Market  Natl.  Bk.,   19  Wkly.  Dig.  The  costs  are  full  c 

373,  375),  and  the  proposed  amended  costs.    Koeppel  v,  K 

pleading  submitted.  619,  and  cases  cited. 

18  See  notes  to  next  Form.  aN.  Y.  Gen.  Rule 

i»  N.  Y.  Gen.  Rule  No.  31.  r.  Gere,  107  N.  Y.  1 

» Costs   cannot   be   imposed   when  Stillwell,  34  Hun,  171 
the  verdict  is  set  aside  on  the  ground 
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FORM  No.  1655. 
Order  tlut  exceptions  be  heard  at  Appellate  DiyisioiL24 

At  a  Trial  Term  letc,  as  in 
Form  820,  p.  1174]. 

;•] 

18  action  having  come  on  for  trial  before  Hon.  J.  K.,  a 
e  of  this  court,  and  a  jury,  at  the  present  term  of  this  court, 
he  defendant  having  taken  exception  to  the  rulings  of  the 
upon  the  trial,  and  the  defendant  having  moved  for  a  dis- 
1  of  the  complaint  herein,  and  for  the  direction  of  a  verdict 
3  defendant's  favor,  and  the  court  having  denied  defendant's 
notion  for  a  dismissal  of  the  complaint  and  for  the  direction 
verdict  in  the  defendant's  favor,  and  the  jury,  by  direction 
B  court,  having  rendered  a  verdict  in  favor  of  the  plaintiff; 
ch  of  which  rulings  and  directions  defendant  having  ex- 

*r,  in  case  of  nonsuit:  the  said  justice,  at  the  close  of  the 
tiff's  case  having  granted  the  motion  of  the  defendant  to  dis- 
the  complaint,  and  having  denied  the  motion  of  the  plain- 
o  go  to  the  jury,  and  the  plaintiff  having  excepted  to  each 
id  rulings] 

id  the  court,  upon  motion  of  the  [defendant]  having  ordered 
the  exceptions  be  heard  in  the  first  instance  at  the  Appellate 
sion,  and  the  court  having  further  ordered  on  motion  of  the 
idant,  that  t^e  entry  of  judgment  be  in  the  meantime  sus- 


lie  Appellate  Term  has  no  juris- 
n  to  hear  exceptions  in  the  first 
ice.  Dickson  r.  Man.  R.  Co., 
isc.  572,  91  N.  Y.  Supp.  36. 
8  is  in  substance  a  motion  for 
^  trial,  but  it  enables  the  party 
se  only  questions  of  law,  includ- 
be  question  whether  there  was 
an  absence  of  evidence  that  as 
r  of  law  an  essential  fact  was 
red.  Metropolitan  Natl.  Bk.  r. 
t,  15  Abb.  N.  C.  318,  97  N.  Y. 
No  question  of  fact,  or  not  pre« 
I  by  an  exception  can  be  consid- 

Huda  r.  Am.  Glucose  Co.,  151 

649;  Amy  t?.  Stein,  48  N.  Y. 
.   Ct  612;   Martin  v.  Piatt,  4 

Supp.  S69. 

formal  order  should  be  entered. 
.  Code  CiT.  Pro.,  |  1000.  See 
fidk  V,  Macy,  24  App.  Div.  1,  49 
.  Supp.  164;  Campbell  v.  Sug- 
,  60  App.   Div.  460,  64  N.   Y. 

198. 


The  direction  may  only  be  made  by 
the  judge  who  presided,  at  any  time 
during  the  same  term.  Id.;  Fifth 
Ave.  Bank  r.  Forty-second  St.  Ry.  Co., 
6  App.  Div.  567,  40  N.  Y.  Supp.  219. 

It  may  be  made  after  nonsuit  as 
well  as  where  a  verdict  was  had. 

Cannot  be  directed  by  court  sitting 
without  a  jury.  McNaughton  v.  Os- 
good, 114  N.  Y.  674. 

Not  applicable  in  county  court. 
Johnson  v,  N.  Y.,  Ontario,  etc.,  R.  Co., 
30  Hun,  166.  Nor  to  New  York  City 
Court,  at  least  to  direct  the  hearing 
at  the  Appellate  Term.  Dickson  r. 
Manh.  Ry.  Co.,  46  Misc.  672,  91  N.  Y. 
Supp.  36. 

Can  be  ordered  at  the  trial  of 
special  questions  in  divorce.  Carpen- 
ter V.  Carpenter,  30  N.  Y.  St.  Rep. 
955. 

26  Schwartz  t?.  Family  Fund  Soc.,  12 
N.  Y.  Supp.  717;  Curtis  v.  Wheeler, 
etc.,  Mfg.  Co.,  141  N.  Y.  511. 
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pended;  and  the  court,  upon  motion  of  the  plai 
rected  that  in  the  event  of  the  defendant's  exeepi 
ruled  the  plaintiff  should  have  the  right  to  enter  j 
the  defendant  upon  the  verdict  as  rendered;  no 
Z.  T.,  attorney  for  the  defendant,  it  is 

Obdebed,  that  the  defendant's  said  exceptions 
first  instance  by  the  Appellate  Division  of  the  Su 
the  [First]  Department,  that  the  defendant  may  i 
case^  and  exceptions  within  sixty  days  from  t] 
,19  ,  that  the  entry  of  judgment  herei 
diet  of  the  jury  in  favor  of  the  plaintiff  and  aga 
ant  be  suspended  until  the  hearing  and  decision  ( 
Division  upon  said  exceptions,^  and  that  in  tl 
defendant's  said  exceptions  being  overruled  bj 
Division  the  plaintiff  shall  have  the  right  to 
upon  the  verdict  in  favor  of  the  plaintiff  and  agf 
ant  for  the  sum  of  dollars,  together  with  1 

action  to  be  taxed. 

Enter : 

FORM  No.  1656. 
Notice  of  hearing  of  exoeptiona  at  Appellate  D 

\_Tttle  of  court  and  action.'] 

Please  take  notice  that  the  undersigned  will  1 

tions  taken  herein  by  plaintiff  \_or,  defendant] 

a  term  of  the  Appellate  Division  of  the  Suprem 

[First]  Department,  to  be  held  at  the  [Appellate 

J        ||  House  [or.  City  Hall]  in^  ,  on  the  c 

^  19     ,  at  the  opening  of  the  court  on  that  day,  or  ai 

^  as  counsel  can  be  heard,   [and  that  the  plaintifi 

g                                    26Tlie  exceptant  must  prepare  the  tice  may  be  giyen 

T                                 case.    Wright  v.  Mayor,  14  Daly,  349,  and  the  party  op] 

13  St.  Rep.  163;  Staack  v.  Preble,  43  may,  on  default  of 

A                                 Hun,  441.  appear,   take   an   < 

Y                                  ^  A  stay  for  the  purpose  of  mak-  motion  for  new  trL 

ing  a  ease,  etc.,  is  not  enough.    Doug-  ble,  43  Hun,  441. 

las  r.  Haberstro,  10  Abb.  N.  C.  6.  No  notice  of  a| 

This  direction  is  necessary  in  order  there   being  nothii 

to  prevent  entry  of  judgment.     Mat-  appeal.    Battersby 

thews  V,  Am.  Cent.  Ins.  Co.,  154  N.  Y.  Div.  347,  54  N.  Y. 

449.  20  Within  the  de] 

»N.    Y.    Code   Civ.   Pro.,   |   1000.  cause  was  triable. 

This  is  an  enumerated  motion.     Vol.  Pro.,  S§  231,  1344. 

I,  p.  72.    See,  also,  local  rules.    No-  kinson,  66  Barb.  6< 
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move  for  a  new  trial  of  this  action  upon  the  same  papers 
which  the  exceptions  are  to  be  heard]. 

afe.]  [Signature  and  office  address  o/], 

ress]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1657. 
of  Appellate  Division  sustaining  exceptions,  and  directing  new  triaL 
At   a  term   of  the   Appellate  Division, 
[etc.,  as  in  Form  820,  p.  1175]. 

^.] 

is  action  having  been  brought  on  for  trial  at  a  Trial  Term  of 
upreme  Court,  held  at  the  County  Court  House  in  the  county 
,  on  the  day  of  >  19     >  before  Hon.  J.  K., 

I  jury,  and  the  evidence  on  the  part  of  the  plaintiff  and  on 
»art  of  the  defendant  having  been  heard,  and  the  said  de- 
tnt  having  duly  excepted  to  certain  rulings  of  the  court  dup- 
le  trial,  and  the  court  having  by  order  duly  made  and  entered 
e  office  of  the  clerk  of  the  counAy  of  on  the 

3f  y  19     ,  directed  that  said  exceptions  be  heard  in 

rst  instance  by  the  Appellate  Division  of  the  Supreme  Court 
he  [First]  Department,  and  the  said  defendant  having  duly 
d  this  court  for  a  new  trial  upon  such  exceptions,  and  after 
ng  Z.  T.,  Esq.,  of  counsel  for  the  defendant-exceptant,  in 
3rt  of  said  motion,  and  A.  T.,  Esq.,  of  counsel  for  the  plain- 
in  opposition  thereto,  now,  on  motion  of  Z.  T.,  attorney  for 
lefendant,  it  is 

2DERED,  that  the  said  exceptions  of  the  defendant  be  and  the 
are  hereby  sustained,  and  a  new  trial  ordered,^  with  costs 
e  defendant  to  abide  the  event. 

Enter: 


FORM  No.  1658. 
of  Appellate  Division  oveiruling  exceptions  and  directing  judgment.8i 
Ifter  appropriate  recitals;  see  preceding  Form:'\    now,  on 
on  of  A.  T.,  attorney  for  defendant,  it  is  unanimously 

RDERED,  that  the  said  exceptions  taken  by  the  plaintiff  be  and 
same   are  hereby  overruled,   with   costs,    and   judgment   is 

rhe    Appellate    Division    cannot  notice  of  entry,  and  wait  four  fuU 

t  a  dismissal.    Matthews  v.  Am.  calendar   days  before   entering   judg- 

•al  Ins.  Co.,  154  N.  Y.  449.  ment.    N.  Y.  Code  Civ.  Pro.,  §  1227; 

Serve  adversary  with  copy  and  Marvin  v.  Marvin,  76  N.  Y.  240. 
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hereby  directed  in  favor  of  the  defendant  dismii 
plaint  herein  [or,  in  favor  of  the  defendant — or, 
the  verdict  herein]  with  costs;  and  the  plaintiff, 
the  hearing  of  the  said  exceptions,  having  moved 
a  new  trial  herein,  now,  after  hearing  the  same  < 
tively  on  behalf  of  the  plaintiff-exceptant  and 
respondent,  it  is  further  unanimously 

Oedebed,  that  the  said  motion  for  a  new  trial  h 
is  hereby  denied. 

FORM  No.  1659. 
Jvdgmoit  after  exceptions  heard  in  first  instance  by  Api 

[Title  of  court  and  causc^ 

The  issues  in  this  action  having  been  duly  brou| 

fore  Mr.  Justice  J.  K.,  and  a  jury,  at  a  Trial  Ten 

•   [held  at  Part  thereof],  at  the  County  Court 

[Borough  of  Manhattan]  on  the  day  of 

the  allegations  and  proofs  of  the  plaintiff  having  b 

and  considered  and  the  court  having  dismissed  the  ^ 

having  directed  that  the  plaintiff's  exceptions  be 

Appellate  Division  in  the  first  instance,  and  havin 

that  entry  of  judgment  be  suspended  in  the  mean 

determination  thereof  by  the  Appellate  Division; 

ceptions,  together  with  a  motion  for  a  new  trial 

plaintiff,  having  been  regularly  brought  on  for  heai 

^  Appellate  Division  of  the  Supreme  Court  for  the  [ 

♦        '  ment,  and  said  Appellate  Division  having,  on  th( 

,19     ,   duly  ordered  that  the  plaintiff's 

Ai  '  overruled,  with  costs,  and  that  judgment  be  entei 

I  the  plaintiff's  complaint,  and  that  plaintiff's  motion 

*  be  denied ;  and  the  remittitur  of  the  Appellate  Divii 

tion  having  been  duly  filed  in  the  office  of  the  clerk 

^  of  New  York  on  the  day  of  ,19 

fendant's  costs  in  both  courts  having  been  duly  taxc 

of  this  court  [together  with  dollars  interest  J 

day  of  ,  19     ,  to  the  day  of  this  judgmeu 

32  This  is  the  judpinent  of  the  Ap-  Piatt.   131  N.  Y.  64 

pellnte   Division,  and  an   appeal    lies  proceedings  are  neee 

directly    to    the    Court    of    Appeals.  fore   the   final   judffi 

Code    Civ.    Pro.,    §    1336;    Martin   t'.  tered.     Code  Civ.  Pr 
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to  the  sum  of  dollars;  now,  on  motion  of  Z.  T.,  at- 

f or  Uie  defendant  it  is 

rujDOED,  that  the  complaint  of  the  above-named  plaintiff  be 
le  same  is  hereby  dismissed ;  and  it  is  further 
ruDOED,  that  the  above-named  defendant    [name']   recover 
the  plaintiff  Iname']  the  sum  of  dollars,  the  amount  of 

>fendant*s  costs  as  taxed,  and  have  execution  therefor. 
Igment  this  day  of  ,  19     . 


Clerk. 


SECTION  IV. 
Case  and  Exceptions. 

FORMS. 


1668.  Stipulation    waiving    certifica- 
tion. 
166f).  Clerk's  certificate. 

1670.  Affidavit  of  no  opinion. 

1671.  Order  directing  filing  of  printed 

record  in  Appellate  Division. 

1672.  Order  in  which  papers  on  ap- 

peal, from  judgment  after 
verdict  and  order  denying 
motion  for  new  trial,  may  be 
printed. 

1673.  Notice    of    motion   to    resettle 

case  on  appeal. 


[>rder  extending  time  to  serve 
case,  with  stav. 

3rder  opening  default  in  serv- 
ing case. 

Propotied  case  (with  or  with- 
out exceptions)  after  trial  by 
jury. 

N^otice  of  proposed  cas«. 

Amendments  proposed  to  pro- 
posed case. 

Notice  of  settlement  of  case, 
exceptions,  etc. 

Stipulation  regarding  exhibits. 

Order  settling  case  and  direct- 
ing it  to  be  filed. 

FORM  No.  1660. 

Order  extending  time  to  tenre  proposed  case,  with  itay.83 

At  a  Special  Term  \_eic.,  as  in 
Form  820,  p.  1174]. 
e  of  action,] 

i  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
►f  ,  19     ,  and  on  motion  of  A.  T.,  and  after  hearing 

[or,  on  proof  of  due  notice  of  this  motion,**  and  no  one  ap- 
Dg]  for  the  in  opposition: 


ntry  of  judgment^  and  its  en- 
lent,  are  not  stayed  by  procur- 
ne  for  preparation  of  case.  See 
Code  Civ.  Pro.,  |  1005.  An 
for  time  to  prepare  case,  etc., 
lot  extend  the  time  to  appeal, 
t  V.  Abendroth,  63  N.  Y.  Super. 
\;  aflTd,  without  opinion,  101 
641. 


The  application  for  additional  time 
must  be  made  in  the  court  below, 
and  not  at  the  Appellate  Division. 
Wetter  v,  Erichs,  21  App.  Div.  475, 
47  N.  Y.  Supp.  688. 

84  Two  davs'  notice  of  the  applica- 
tion is  required.    Court  Rule  No.  32. 


♦ 


f 
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Okdeeed,  that  the  [defendant]  have  [twenty 
date  of  this  order  to  make  and  serve  his  case  [ 
taining  exceptions]. 

Enter:  [signature  of  judge  hy  initials  of  narru 

FOSM  No.  1661. 
Order  opening  default  in  terving  caw.38 

At  a  Special  T 
Form  820,  p- 

[TitU.'] 

The  defendant  having  moved  to  open  his  defaul 
serving  his  case  upon  appeal  to  the  Appellate  . 
and  for  an  extension  of  time  within  which  to  sen 
said  motion  now  regularly  coming  on  to  be  hearc 
ing  and  filing  the  affidavit  of  Z.  T.,  attorney  foi 
verified  on  the  day  of  ,  19     >  ^^^  * 

motion,    dated    the    same    day    [with  proof  of 
thereof  upon  plaintiff's  attorney],  and  after  heai 

Ordeeed,  that  the  defendant's  default  in  mak 
his  proposed  case  on  appeal  herein  be  and  the 
opened  [state  any  condition,  05.*]  upon  paymen 
costs  to  the  plaintiff's  attorney  within  [five]  days 
of  this  order;  upon  failure  to  pay  such  costs  w 
said  motion  be  and  the  same  is  hereby  denied. 

Ordered,  that  said  defendant  have   [twenty] 
day  of  ,  19     ,  within  which  to  mal 

case  on  appeal  herein  upon  payment  of  the  costs 


f  I  Enter: 


35  Apply  to  court  below,  not  Appel-  child  r.  Rio  Grar 

late  Division.     Odell  t\  McGrath,   16  App.  Div.  406,  41 

f                                    App.  Div.   103,  45  N.  Y.  Supp.   119;  Carr  r.  Butler,  32 

Rothschild    t\    Rio    Grande,    etc.,    K.  Supp.  491. 

Co.,  9  App.  Div.  406,  41  N.  Y.  Supp.  The  affidavit  8h( 

293.  good  |?rounds  for 

It   is    irrep^ular    to    have    the    case  reasons   why   an   \ 

signed  and  filed,  when  the  appellant  extension  of  time 

is  in  default;  by  the  default  the  ap-  not  made.    Gambit 

pellant    is    deemed    by    law    to    have  Div.  407,  41  N.  Y. 
abandoned  making  a  case.    See  Roths- 
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FOSM  No.  1662. 
«e  as  proposed  (with  or  without  ezceptionsse)  after  trial  hy  jnry.87 

B  of  court  and  action,  giving  full  names  of  all  the  parties.'] 

STATEMENT  BEQUIBED  BY   RULE   41.^ 

This  action  was  commenced  on  the  day  of  , 

L9     ,  by  [service  of  summons  on  the  defendant]. 

The  complaint  was  served  on  the  ray  of  ,  19     . 

The  answer  was  served  on  the  day  of  ,  19     . 

[The  reply  was  served  on  the  day  of  ,19   ..] 

The  names  of  the  parties  are  given  in  full  above;  there 
las  been  no  change  in  the  parties  pending  the  suit  [except 
—  stating  what,  if  any,  and  date  of  change,  as  thu^:  that 
M.  N.,  not  named  above,  was  originally  a  defendant,  but 
bis  name  was  struck  out  on  the  trial  by  the  order  of  the 
K)iirt]. 

[^Here  are  to  he  inserted  the  notice  of  appeal  and  judg- 
nent-roll,  and  order  denying  motion  for  new  trial.'] 


1  this  Form  the  paragraphs 
d  with  a   *   at  the  begixming 

exceptions  and  matter  only 
arj  therefor,  and  their  omission 

a  simple  "case/'  without  ex- 
as. 

case  must  be  printed  in  small 
it  is  a  violation  of  Court  Rule 

print  portions  of  the  case  in 
1,  and  tne  court  may  decline  to 
e  it.  Campbell  v,  /ughardt,  50 
Div.  460,  64  N.  Y.  Supp.  198. 
r.  Y.  Code  Civ.  Pro.,  SI  997-^ 
The    Form   here   given    illus- 

a  case  containing  exceptions,  as 
9ed  by  defendant.  It  contains, 
ore,   none  of   plaintifTs   excep* 

Ordinarily  no  exceptions  taken 
B  prevailing  party  are  properly 
ed.  See  note  53  to  Form  1664. 
arty  proposing  it  is  not  bound 
ert  what  his  adversary  may  de< 
Lum  r.  Hoag,  30  Wis.  159. 

leading  distinction  between  a 
"  and  "  exceptions,"  is  that  the 
is  understood  to  present  for 
r  the  entire  evidence  and  pro- 
gs on  the  trial ;  while  the  excep- 
are  regarded  as  exhibiting  only 
ich  of  the  evidence,  rulings,  ob- 
its, etc.,  as  is  necessary  to  enable 
rart  to  understand  the  excep- 
taken.  This  leads  to  some  im- 
it  consequences  in  the  deter- 
ion  of  motions  made  for  new 
according  as  they  are  founded 


on  a  case,  or  on  exceptions.  For  in- 
stance, a  new  trial  cannot  be  granted, 
on  exceptianSf  upon  the  ground  that 
the  verdict  is  a!gainst  evidence;  for 
the  reason  that  the  court  cannot  see 
from  the  bill  of  exceptions  that  ade- 
quate evidence  was  not  given,  during 
the  trial,  to  sustain  the  verdict.  To 
raise  the  question  whether  the  ver- 
dict is  contrary  to  evidence,  the  mo- 
tion should  be  upon  a  case.  On  the 
other  hand,  although  a  particular  ex- 
ception may  appear  to  be  well  taken, 
and  the  court  would  feel  bound  to 
grant  a  new  trial  for  the  error  if  the 
motion  were  before  them  on  ewcep- 
iiona  merely;  yet  if  it  is  made  upon 
a  case,  they  will  sometimes  exercise 
discretion  to  examine  the  whole  case, 
and  if  it  appears  that  other  evidence 
was  given  which  prevents  any  possi- 
bility of  injury  or  injustice  from  the 
error  committed,  will  deny  the  new 
trial,  notwithstanding  the  error  of 
law.  Upon  these  and  analogous 
points,  consult  Cohen  v.  Mayor,  12 
N.  y.  Supp.  270;  aflTd,  128  N.  Y.  594, 
21  Civ.  Pro.  124;  Kierans  v,  WoliT, 
10  N.  Y.  Supp.  70;  Tisdale  v,  D.  &  H. 
Canal  Co.,  116  N.  Y.  416;  Kley  v. 
Healey,  127  N.  Y.  555. 

ssThis  statement  is  printed  at  the 
beginning,  immediately  after  the  in- 
dex, and  preceding  the  judgment-roll 
and  notice  of  appeal.  See  order  of 
printing  papers  cm  appeal.  Form  1672. 
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1  CASE  AND  EXCEPTIONS. 

2  The  issues  in  this  action  duly  came  on 

3  Hon.  J.  K.,  a  justice  of  this  court,  and  a 

4  Term  [Part  IV]  of  the  Supreme  Court  he 
6  county  of  [New  York],  on  the  day  < 

6  Appearances  : 

7  A.  T.,  Esq.,  for  plaintiff; 

8  Z,  Y.,  Esq.,  for  defendant 

9  *  The  defendant  asked  a  postponement 

10  the  term  [or,  until  the  day  of 

11  following  affidavit    linserting  i7].^®     The 

12  grant    a    postponement,    and    to    such    re 

13  excepted.*^ 

14  A  jury   was  duly  called,   accepted  by 

15  swom.*^ 

16  [//  the  case  is  to  be  used  before  judgmen 

17  ings  are  material,  add:  The  pleadings  fori 

18  case  and  are  to  be  annexed.**] 

19  iMr.  T.  opened  the  plaintiff's  case  to  the  ji 

20  \_State  any  preliminary  motions,  as:'\   E 

21  sel  moved  to  dismiss  the  complaint  on  th^ 

22  does  not  state  facts  sufficient  to  constitute  a 

23  motion  denied;  exception  to  defendant. 

24  Plaintiffs  coimsel  moved  to  amend  the  ( 

25  sorting:    [state   whai^.     Motion   granted;   ( 
2()  fendant.     Defendant  thereupon  moved  for 

1         ^  27  on  ground  of  surprise  [present  any  testimori 

28  thereon^;  motion  denied;  exception  to  defe: 

.  f  20  The  plaintiff  then  called  as  a  witness  M, 

f  I  30  duly  sworn,  testified   as  follows:    [state  in 

31  the  testimony  of  each  tritness,  and  material 

32  document;  as  thus:  {under  the  N.  Y.  rulei 


80  If  oral  statements  were  made  by  the  notice   of  mo 

counsel,   and  received  without  objec-  should  be  express- 

tion,   and   acted   upon   by  the  court,  pleading  and  the 

thcv  mny  properly  be  inserted.  made  to  be  used  t 

40Gallaudet   r.   Steinmetz,   6  Abb.  pleading   need  n< 

N.  C.  224.  they  will  be  anne 

*i  Exceptions  to  rulingrs  on  the  trial  judji^ent-rolL 

of  challenges  may  be  inserted,  with  48  As  to  exceptic 

the     facts     and     evidence     material,  right  to  open  and  < 

N.  Y.  Code  Civ.  Pro.,  §  1180.  Br.  for  Jury  Caaei 

^  If  such  a  clause  be  not  inserted,  . 
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iot  to  be  given  in  haec  verba  or  exhibits  printed  in  full,  ex- 
epi  as  directed  by  the  ]tulge)^'\ 

>irect  examination  by  Mr.  T. : 

I  was  plaintiff's  clerk  and  salesman  during  the  vear  19     , 
»n  the        day  of  ?  Id     ^  defendant  came  to  plain- 

ifT's  store;  I  had  a  conversation  with  him.  He  asked  me 
nd  so  on]. 

hen  a  ruling  on  evidence  is  to  be  reviewed^  present  qwestion, 
f,  etc.,  as:'] 

In  whose  handwriting  is  plaintiff's  exhibit  1  ? 

jected  to  as  incompetent  and  the  witness  not  shown  to  be 
ied. 

jection  overruled;  exception  to  defendant. 
In  plaintiff's  handwriting. 

Fendant's  counsel  moves  to  strike  out  answer  on  same 
ds ;  motion  denied  and  exception  to  defendant 

>ss-examination  by  Mr.  Y.:  [continuing  in  same  manner], 

lintiff's  counsel  offered  in  evidence  a  letter  written  by  de- 
nt to  plaintiff  under  date  of  ,  admitting  the  debt 
>romising  to  pay  it  if  plaintiff  would  "  give  him  a  little 
time"  [or  insert  it  in  full  if  the  judge  so  direct]}^  Re- 
1  without  objection  and  marked  plaintiff's  exhibit  10.  [If 
ed  at  another  page,  say:  (see  page        hereof).]*^ 


.  Y.  Gen.  Rule  No.  34;  Smith 
Y.  Central,  etc.,  R.  R.  Co.,  30 
144;  Sliaw  r.  Bryant,  65  Uun, 
»  N.  Y.  Supp.  618;  Donai  v, 
IS,  20  Misc.  221,  45  N.  Y.  Supp. 

ead  of  stating  the  evidence  the 
i  may,  with  the  approval  of  the 
a^ee  on  the  facts.  N.  Y.  Gen. 
Jo,  32.    See  p.  1600  of  this  vol- 

ontinue  the  numbering  of  the 
n  each  page  throughout,  so  that 
opy  of  the  proposed  case  shall 
)ond  to  the  others. 
.  Y.  Gen.  Rule  No.  34.  Apart 
mch  a  rule,  an  exhibit  should 
m  in  full  or  referred  to  by  num- 
letter,  and  annexed  at  the  end 
narrative  of  the  case.  Corre- 
nee  between  such  a  document 
e  designation  of  a  document  in 
se  without  positive  identiftca* 

115 


tion  by  exhibit  number  is  not  enough. 
Leftwitch  v.  Lecanu,  4  Wall.  187; 
8.  P.,  West  17.  Milwaukee,  etc.,  Ry.  Co., 
56  Wis.  318;  14  N.  W.  Reo.  292; 
Russell  V.  Ely,  2  Black.  575;  Balti- 
more, etc.,  R.  R.  Co.  V,  Sixth  Presby. 
Ch.,  91  U.  S.  127. 

Olherwise  of  a  paper  certified  by 
the  clerk  to  have  been  accidentally 
lost.    Carroll  v.  Peake,  1  Pet.  1». 

Documentary  proofs  should  be 
carefully  examined  before  assenting 
to  substitute  a  statement  of  their  sup- 
posed substance  in  lieu  of  the  instru* 
ment  itself. 

♦7  If  a  document  is  offered  and  re- 
jected, in  order  to  predicate  error 
upon  the  rejection  it  must  be  con- 
to.  ined  in  the  case,  or  its  contents 
stated  so  far  as  necessary  to  show 
materiftlitv.  See  De  Klyn  r.  Silver 
Lake  Tee  Co.,  58  Super.  Ct.  501,  12 
N.  Y.  Supp.  917;  ard,  128  N.  Y.  682; 


< 
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Plaintiff  Rests. 

*  Defendant  than  moved  for  a  nonsuit  oi 
grounds:  [stating  each  ground  distinctlyl.  T 
the  motion,  and  defendant  excepted 

Mr.  Y.  addressed  the  jury  on  behalf  of  the  dc 
[State  the  evidence  in  the  same  nianner'}. 

Defendant  Rests. 

[Rebuttal,  if  any,  in  same  manner.^ 
Testimony  Closed. 

Defendant's  counsel  renews  his  motion  to  disB 
grounds  stated  at  the  close  of  the  plaintiff's  case 
exception  to  defendant. 

*  Plaintiff's  counsel  in  summing  up  to  the  j^ 
against  defendant's  objection  to  read  to  the  jui 
passage  from  [f?^c.],  and  defendant  excepted.*® 

The  court  charged  the  jury  as  follows:  [give 
local  rules  provide  otherwise.]*^ 

[State  any  exceptions  taken  hy  appellant  to  tl 
fusals  to  charge,^ 

[If  direction  to  render  verdict  for  a  parly,  or  t 

questions,  or  to  render  a  special  verdict,  was  givi 

must  be  stated,  with  the  various  exceptions  takei 

appellant. ~\ 

I  The  jury   retired  and   subsequently    [or,  by  < 

I      "^  court]  rendered  a  verdict  in  favor  of  [statirig  it] 

Ay  [Defendant's!  counsel  moved  to  set  aside  the  v 

grounds  stated  in  §  999  of  the  Code  of  Civil  Pr 

denied;  exception  to  defendant.*® 


f 


I  rarruuine  r.  Hotclikiss,  55  Super.  Ct.  33;  Flunnerv  r.  V 

*  190,  13  N.  Y.  St.  Rep.  295;  aft  d,  120  Siipp.  871;  Ilanna 

X.  Y.  608.  24. 

The  exhibits   in   possession   of   the  40  This  entry,  a 

respondent  roust  be  delivered  to  ap-  subser{uent  ones,  f 

pellant,    or   copies    thereof    furnished  of  the  clerk's  reco 

him.     If  the  respondent  refuses  to  do  tomarily  reported  1 

80,   the   court  may   grant   a    stay   of  and  form  part  of  '. 

proceedinps.      See   McCready   v.   Lin-  livered  to  the  atto 

donborn,    24    Misc.    606;    Morris    V.  proposed    case.       ] 

Josephs,  1  City  Ct.  82.  reason  the  practic 

-*«  Lyons  v.  Erie  Ry.  Co.,  57  N.  Y.  present  these  entri 

489;  Klein  V.  Second  Ave.  R.  R.  Co.,  case.     Technically, 

53  X.  Y.  Super.  Ct.  531.  proceedings   subseq 

48a  Marine    Bank    v.    Clements,    19  which    terminated 

N.  Y.  Super.  Ct.  166;  aff'd,  31  N.  Y.  was  rendered  and  ^ 
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laintiff's  counsel  moved  for  an  extra  allowance  of  5  per  cent., 
vhich  defendant  objected;  motion  granted;  exception  to  dc- 
lant. 

^pon  defendant's  application  the  court  granted  sixty  days  from 
>  within  which  to  make  and  serve  his  case,  and  a  stay  of  pro- 
lings  for  days^*  after  service  of  a  copy  of  judgment  and 
cc   of  its  entry. 

*he  forefijoing  ease,  and  the  exhibits  annexed  thereto,  contain 
the  evidence  introduced  and  testimony  taken  on  the  trial  of 
action."^ 

FORM  No.  1668. 
Notice  of  proposed  cAse.si 
little,  unless  indorsed  on  the  case,'] 

^lease  take  notice,  that  the  within  is  a  copy  of  the  case  {^or, 
options — or,  case  and  exceptions]  proposed  on  behalf  of  the 
ntiff  [or,  defendant]  herein. 

Date.]  [Signature  and  office  address  of], 

idress]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1664. 
Amendments  proposed  to  proposed  c«se.B3 
Itle  of  court  and  action.] 

i^lease  take  notice,  that  the  [plaintiff]  proposes  the  following 
endments  to  the  case  [or,  exceptions  -^  or,  case  and  exceptions] 
posed  on  behalf  of  the  [defendant]  : 

IsT  AMENDMENT.  0n  page  1,  line  7,  strike  out  the  words 
liing  whai]. 


»r  denying  the  motion  for  a  new 
1  must  be  entered,  and  an  appeal 
m  from  it  (ustiaUy  joined  with 
ippeal  from  the  judgment) ;  other- 
i  the  Appellate  Division  will  not 
iew  the  weight  of  evidence,  or  the 
lunt  of  the  verdict,  notwithstand- 

the  entry  as  above  in  the  case. 

Form  1G45  and  notes, 
n  objection  and  exception  is  treated 
iufBciently  raising  the  question  of 

propriety  of  the  extra  allowance 
i  Form  1685,  poBt,  under  Costs 
I  Allowakce). 

he  direction  as  to  time  to  make  a 
i,  and  as  to  the  stay  of  proceed- 
!,  may  properly  be  made  the  sub- 

of  an  order  by  the  careful  prac- 
Bner. 
>»Not    over    thirty    days,    unless 


securtiy    is  given.      Code    Civ.    Pro., 
S  1351. 

60  See  note  58  to  Form  1667. 

61  Serve  within  thirty  days  after 
receipt  of  copy  of  judgment  and  no- 
tice of  entry,  or  if  motion  for  new 
trial  was  then  made  and  is  not  de- 
cided, within  thirty  days  after  notice 
of  decision.     Gen.  Rule  No.  32. 

A  proposed  case  which  does  not 
comply  with  either  Code  Civ.  Pro., 
S  997,  or  with  Court  Rule  34,  is  prop- 
erly returned.  Zucker  r.  Blumenthal, 
58  N.  Y.  Supp.  318. 

62  Serve  within  ten  days  after  ser- 
vice of  proposed  case.  N.  Y.  Gen. 
Rule  Xo.  32.  Omission  to  propose 
Amendments  within  this  time  is 
deemed  an  assent  to  the  case  as  pro- 
posed.   Id.,  No.  33. 
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f 


2d  amendment.  On  page  2,  strike  out  linee 
substitute  as  follows  Istating  wkat.l 

3d  amendment.  On  page  3,  between  lines  4 
"  The  plaintiff  objected  to  the  reception  of  any  e 
ment  on  the  ground  that  payment  was  not  allied 

[If  in  any  instance  it  is  claimed  thai  the  i 
made  to  conform  to  the  stenographer's  minutes,  r 
of  the  amendment  to  the  page  of  the  minutes.]^ 

[Date,  signature,  addresses,  etc.,  as  in 

FORM  No.  1665. 
Jf otice  of  settlement  of  case,  ezceptions,  etc 

ITitle  of  court  and  action.'] 

Please  take  notice,  that  the  proposed  case  [oi 
or,  case  and  exceptions]  in  this  action,  together  wil 


The  f^nity  successful  on  the  trial  is 
not  entitled  to  serve  a  proposed  case 
made  by  himself  as  a  substitute  for 
that  served  on  him.  He  must  present 
his  amendments  as  such,  with  refer- 
ences to  the  parts  of  the  case  served 
on  him  which  he  seeks  to  change  as 
indicated  in  this  Form.  Stuart  t*. 
Binsse,  4  Bosw.  61G;  Perkins  v.  Hill, 
5i;  N.  Y.  87. 

^  It  is  generally  supposed  that  no 
objection  or  exception  on  the  part  of 
the  successful  party  should  have  a 
place  in  the  appeal  book.  See  Dixon 
r.  James,  181  N.  Y.  129;  Matter  of 
Levy,  91  App.  Div.  483,  80  N.  Y. 
Supp.  802;  Naul  t.  Naul,  32  Misc. 
647,  CO   N.  Y.   Supp.  447. 

This  is  true  only  so  far  as  the 
reason  goes,  viz.,  that  he  asks  no  re- 
lief as  respondent,  and  therefore  need 
not  nHsign  errors.  Hut  there  is  a 
class  of  objections  and  exceptions 
which  he  should  have  incorporated, 
viz..  such  as  show  that  there  was  no 
waiver  on  hi.s  part  of  objection  to 
offers  and  requests  on  the  adversary's 
part,  the  refusal  of  which  is  assigned 
as  error  by  the  adversary.  For  in- 
stance, if  the  plaintiff  asked  leave  to 
amend  a  variance,  and  the  defendant 
objected  and  interposed  an  afTidavit  of 
surprise  and  prejudice,  and  the  court 
refused  leave,  and  the  plaintiff,  con- 
sequently failing,  appeals  and  relies 


on  the  refusal  as  ei 
court,  if  defendan 
not  appear  on  the 
sume  that  no  obj< 
See,  for  an  instanc 
botam,  100  N.  Y.  24 

It  is  true  that  tl 
if  ever,  au  appellate 
proceed  under  sucl 
are  very  rare,  but  i 
done  that  caution  i 
to  the  point  on  tl 
spondent. 

w  N.  Y.  Gen.  Ruh 

B5  Serve  within  fc 
service  of  propos 
omission  to  do  so  is 
amendments.  Gen.  '. 
time  for  settlement 
and  may  be  not  lee 
more  than  ten  days 
the  notice.     N.  Y.  ( 

Before  submittinj 
amendments  for  sett 
proposing  the  case 
the  several  amendi 
to,"  or,  "objected  t 
the  Judge,  in  settlini 
tin^uish  readily  th 
question  is  made. 

Produce  on  the 
i>tenographer's  minul 
proper  place  with  i 
number  of  each  amen 
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endments,  will  be  presented  for  settlement  to  the  Hon.  J.  K.^ 
',  E.  F.,  Esq.,  the  referee],  at  his  chambers  at  [or,  at  his 

3e  at  ],  on  the  day  of  ,  19     ,  at 

lock         M. 

[Date,  signatures  and  addresses,  as  in  Form  1656.] 


FORM  No.  leee. 

stipulation  regarding  exhibits. 

We  hereby  stipulate  that  the  following  constitute  the  material 
nscripts  from  the  exhibits  offered  in  evidence  on  the  trial 
reof  by  either  party,  and  that  any  part  of  any  exhibit  or  docu- 
mt  put  in  evidence  on  the  trial  hereof  which  has  not  been 
inted  may  be  referred  to,  and  used  on  the  argument  of  the 
peal  herein,  and,  if  so  desired,  such  exhibit  or  document  may 
handed  to  the  court  on  the  argument  hereof. 

[Dated  ]  [Signatures  of  attomeys."] 


w  If  the  judge  is  gone  out  of  office 
is  still  to  be  settled  before  him. 
rris  V.  Morange,  1  City  Ct.  221; 
p.,  People  e»  rel.  DeTlin  t?.  Peabody, 
ibb.  Pr.  228.  If  he  is  deceased,  or 
der  disability,  apply  to  the  court. 
>r8e  r.  Evans,  6  How.  Pr.  446 
eath  of  judge) ;  Juliand  t^.  Grant, 
How.  Pr.  132  (death  of  referee) ; 
Y.  Code  Civ.  Pro.,  {  997  <and  see 
onurd  r.  Mulry,  93  N.  Y.  392,  as  to 
ability  of  referee).  Otherwise  in 
»  absence  of  statute. 
Settlement  may  be  compelled  by 
indarous.  Ah  Lep  v.  Gong  Choy, 
Oreg.  429,  9  Pac.  Rep.  483;  State 
rei.  Keane  r.  Murphy  (Nev.,  1885), 
Pac.  Rep.  840;  Hearst  v,  Dennison, 
CaL  227,  13  Pac.  Rep.  629;  People 
rel.  Knapp  i^.  judges  of  Westches- 
-,  4  Cow.  73;  People  ex  rel,  Adams 
Baker,  14  Abb.  Pr.  19;  State  ea  rel, 
enberger  t;.  Ilawes,  13  Wkly.  L. 
il.  500.  But  the  mandamus  cannot 
^ect  the  particular  mode  of  settle- 
>nt,  that  is  to  say,  the  contents  of 
?  case.  Toner  v.  Mayor,  etc.,  of 
w  York,  1  Abb.  N.  C.  302;  Canzi 
Conner,  4  Abb.  N.  C.  148;  Scott  r. 
)rgan,  94  N.  Y.  508;  Gleason  r. 
lith,  34  Hun,  647;  s.  P.,  Eco  parte 
>rgan,  114  U.  S.  174. 
rhe  parties  cannot  stipulate  rep^rd- 
I  tlie  case  so  as  to  deprive  the  judge 


of  power  to  correct  it.  McManus  f>. 
Western  Ass.  Co.,  40  App.  Div.  86,  57 
N.  Y.  Supp.  559. 

The  remedy  for  a  judge's  refusal  to 
settle  correctly  is  to  move  on  affida- 
vits to  the  facts  occurring  at  the  trial, 
for  resettlement,  and  then  appeal 
from  the  order,  if  necessary.  See 
Form  1673  and  note.' 

As  to  how  far  the  stenographer's 
minutes  control  (especially  when  con- 
flicting affidavits  are  submitted),  and 
the  general  principles  involved  in  set- 
tling a  case,  see  Ditmas  v,  McKane, 
87  App.  Div.  54,  83  N.  Y.  Supp.  1077; 
Foster  r.  Stand.  Nat.  Bank,  21  Misc. 
8,  46  N.  Y.  Supp.  839;  Grossman  v. 
Supreme  Lodge,  5  N.  Y.  Supp.  122, 
16  Civ.  Pro.  215;  Zimmer  i?.  Met.  St. 
Ry.  Co.,  28  App.  Div.  604,  51  N.  Y. 
Supp.  247,  5  Anno.  Cas.  283. 

Where  the  stenographer's  minutes 
have  omitted  the  matter  desired  to 
have  inserted,  and  counsel  are  at  vari- 
ance as  to  what  occurred,  the  judge's 
recollection  will  be  controlling.  See 
Burke  c.  Baker,  104  App.  Div.  26,  93 
N.  Y.  Supp.  215. 

The  trial  judge  has  no  power  to 
permit  the  insertion  of  exceptions 
which  were  not  taken  at  tlie  time  of 
the  rulings.  Fifth  Ave.  Bank  r. 
Parker,  15  N.  Y.  Supp.  734. 
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FORM  No.  leer. 

Order  ■ettUng  cam  ud  diracting  filing.'? 

It  is  hereby  ordered  that  the  foregoing  case  j 
which  contains  all  the  evidence  introduced  on  tl 
action,*^  be  and  the  same  is  hereby  settled  as  the  < 
tions  herein,  [and  the  foregoing  printed  copy  is  he 
be  filed  in  the  office  of  the  clerk  of  this  court  in 
grossed  copy  required  by  the  rules]. 

Dated  ,  19     . 

[Signature  of  judge,  and  inih 
We  hereby  consent  to  the  entry  of  the  fgregoin 

Attorney   for   plaintiff 
Attorney  for  defendant- 


f 


67  This  order  is  an  essential  part  of 
the  appeal  record.  Schoonmaker  r. 
Hilliard,  65  App.  Div.  140,  67  N.  Y. 
Supp.  100;  Dwight  V.  Elmira,  etc., 
R.  Co.,  8  N.  Y.  Supp.  789,  5  Silvern. 
596. 

An  error  in  the  case  as  settled  may 
1)6  corrected,  even  though  the  cases  and 
briefs  have  been  printed  and  served. 
Deveny  v.  Head,  72  N.  Y.  Supp.  248. 
The  case  on  appeal  cannot  be  settled 
by  stipulation  so  as  to  dispense  with 
the  order  settling  it  and  the  signature 
of  the  judge.  Gregory  v.  Clark,  53 
App.  Div.  74,  G5  N.  Y.  Supp.  687; 
Watson  f.  Duncan,  29  Misc.  447,  60 
N.  Y.  Supp.  755.  Of  course  where 
the  parties  have  stipulated  that  the 
case,  as  presented  by  the  appellant, 
may  be  settled,  a  judge  may  properly 
act  upon  it  and  sign  the  case  without 
examination;  but  he  is  not  obliged 
to  do  so,  or  to  settle  the  case  as  pre- 
sented. McManus  r.  Western  Ass. 
Co..  40  App.  Div.  86,  57  N.  Y.  Supp. 
559:  Wierichs  t*.  Innis,  32  Misc.  402, 
66  N.  Y.  Supp.  553,  8  Anno.  Cas.  122; 
aff'd,  56  App.  Div.  625. 

M  Without  such  a  statement  as  this, 
either  in  the  case,  or  in  the  order  set- 
tling the  case,  any  objection  which 
requires  all  the  evidence,  such  as,  that 
the  findings  were  against  the  weight 
of  evidence,  will  not  be  reviewed. 
Porter  v.  Smith,  35  Hun,  118;  aff'd, 
107  N.  Y.  531. 

Wliere  the  character  of  the  appeal 
is  such  that  it  is  in  itself  notice  to 
the  respondent  that  questions   turn- 


ing upon  the  yreigt 
be  urged  upon  the  i 
the  Court  of  Appe 
it  is  the  respondent 
all  the  evidence  is 
case,  that  the  app 
presume  that  the 
the  evidence,  and  \ 
is  necessary,  to  tl 
case  contains  all  th< 
stein  r.  Fox,  150  N 
no  certificate  necesi 
peal  is  from  a  j 
upon  a  verdict,  ai 
rulings  is  urged. 

Notwithstanding 
(which  seems  incap 
tinguishcd),  the  fol 
that  if  there  is  no 
the  case,  upon  an  a] 
ment  and  order  dei 
after  trial  by  juj 
Division  is  limited 
exceptions.  CebalU 
Lino,  112  App.  Di 
Supp.  464;  laquin 
App.  Div.  56,  93  ] 
German  v.  Brook ly 
107  App.  Div.  354 
112;  Empire  Trust 
Misc.  583,  90  N.  Y. 
ory  f.  Clark,  53  . 
N.  Y.  Supp.  687;  cf 
Cycl.  Dig.,  vol.  3,  p 
Ilochberger  r.  Baun 
N.  Y.  Supp.  244;  ( 
Ry.  Co.,  31  Misc.  3{ 
396,  7  Anno.  Cas. 
the  weight  of  evide 
aside  of  the  verdic 
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FORM  No.  1668. 
StipvUtion  waiTins  certificatioiLW 

rsuant  to  section  3301  of  the  Code  of  Civil  Procedure,  it  is 
y  stipulated  that  the  forgoing  are  true  copies  of  the  [care- 

include  by  specific  mention  all  the  distinct  papers  which 
ose  this  record  before  the  appellate  court,  as:]  Notice  of  Ap- 

Judgment  Roll,  Order  denying  New  Trial,  and  Case  and 
ptions,  in  this  action,  on  file  in  the  office  of  the  clerk  of  the 
y  of  ;  and  certification  thereof  by  said  clerk  is  hereby 

>ate.]  [Signatures  of  attorneys.'] 


tion  of  the  court,  to  some  ex- 
ind,  therefore,  the  above  rulings 
>e  justified  on  the  ground  that 
ppellate  Division  will  not  exer- 
ts discretion  in  the  absence  of 
ificate. 

i  certificate  is  not  necessary 
an  appeal  from  a  non-suit,  or 
irection  of  a  verdict.  Zimmer- 
c.  Union  Ry.  Co.,  3  App.  Div. 
38  N.  Y.  Supp.  362;  Brown  v. 
s,   2    App.   Div.    105,   37   N.   Y. 

529. 
certificate  is  necessary  in  order 
new  the  inadequacy  or  excessive- 
of  the  verdict.  Hunt  v,  Webber, 
pp.  Div.  631,  48  N.  Y.  Supp.  24. 
:h  a  certificate  is  necessary  after 
by  cotir^  tdthaut  a  jury,  in  order 
the  facts  may  be  reviewed  on  an 
il  from  the  judgment.  Voss  v. 
li,  110  App.  Div.  104;  Gorliam 
Co.  V.  Seale,  3  App.  Div.  515, 
.  Y.  Supp.  307;  Porter  v.  Smith, 
^.  Y.  531;  Aldridge  r.  Aldridge, 
^.  Y.  614. 

cessary  after  trial  of  issues  of 
before  referee.  Opperman  Brew- 
So.  r.  Pearson,  67  App.  Div.  98, 
.  Y.  Supp.  541;  Spence  v,  Cham- 
39  Hun,  193. 

>  to  the  right  to  have  the  state- 
'  inserted,  see  Magnus  v,  Trischet, 
)b.  Pr.  <N.  S.)  175. 
)  fact  may  be  stated  either  in 
K)dy  of  the  case  or  in  the  certifi- 
of  the  judge.  Coleman  r.  Reier- 
38  Minn.  222,  30  N.  VV.  Rep. 
Cofifra,  Lyon  r.  Davis,  111  Ind. 
12  N.  E.  Rep.  714  (holding  that 
lust  be  in  the  certificate  of  the 
:e).  And  this  statement  is  sufii- 
t.  Stair  r.  Richardson,  108  Ind. 
9  N.  E.  Rep.  300. 
certificate  that  it  contains  the 


substance  of  all  the  evidence  is  of 
doubtful  efficacy.  Rolfe  v.  Dudley, 
58  Mich.  208,  24  N.  W.  Rep.  657.  It 
is  not  enough  to  say,  ''  all  the  ImH- 
mony,"  Koehler  v,  Hughes,  73  Hun, 
167,  25  N.  Y.  Supp.  1061 ;  McCarthy 
V.  Gallagher,  4  Misc.  188,  23  N.  Y. 
Supp.  884;  Randall  v.  N.  Y.  El.  R. 
Co.,  76  Hun.  427,  27  N.Y.  Supp.  1062; 
aff'd,  149  N.  Y.  211;  Grening  v.  Mal- 
com,  83  Hun,  9,  31  N.  Y.  Supp.  612; 
Central  Un.  Tel.  Co.  r.  State  (Ind., 
1887),  12  N.  E.  Rep.  136.  Doubted  in 
Hallenbeck  v.  Smith,  51  App.  Div. 
344,  64  N.  Y.  Supp.  959;  Zimmerman 
V,  Un.  R.  Co.,  3  App.  Div.  219,  38 
N.  Y.  Supp.  362. 

A  regular  certificate  is  unavailing 
if  it  appears  from  the  body  of  the 
case  that  all  the  evidence  is  not  there. 
McNeely  v.  Holliday,  105  Ind.  324,  4 
N.  E.  Rep.  894;  Louisville,  etc.,  Ry. 
V.  Grantham,  104  Ind.  353.  8.  p.. 
Dexter  v.  Adler,  76  Hun,  439,  27  N.  Y. 
Supp.  1131. 

An  affidavit  by  one  of  the  appel- 
lant's attorneys  that  the  case  contains 
all  the  evidence  is  wholly  inefi'ective. 
Gibson  Mfg.  Co.  v.  Scale,  3  App.  Div. 
515,  38  N.  Y.  Supp.  307. 

An  inadvertent  omission  of  the  cer- 
tificate may  be  corrected  by  amend- 
ment, even  after  the  case  has  been 
printed,  and  the  appeal  heard  at  Ap- 
pellate Division.  Barnard  r.  Gantz,  ' 
69  Hun,  104,  23  N.  Y.  Supp.  260; 
Martin  v.  Baust,  23  App.  Div.  234, 
48  N.  Y.  Supp.  989.  The  application 
must,  of  course,  be  made  on  notice 
and  to  the  trial  judge. 

59  Either  this  stipulation,  or  the 
clerk's  certificate  as  in  following 
Form,  must  l>e  printed  in  the  case. 
Crawford  r.  Price,  22  N.  Y.  Supp. 
044,  51  St.  Rep.  927. 
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FOSM  Ho.  leeo^ 

Glark't  MTtUcaU 

State  of  New  York,  \ 
County  of  I 

I,  M.  N.y  derk  of  the  cotmty  of  ,  and  < 

preme  Court  of  said  state  for  said  county,  do  cer 
compared  the  foregoing  witti  the  original  copies 
in  preceding  form,  all  distinct  papers']  on  file  ii 
that  the  same  are  correct  transcripts  thereof  and 
such  originals. 

In  witness  whereof,  I  have  hereunto  subscribe! 
affixed  my  official  seal  this  day  of  ,  II 

ISignatu 

FOSM  Ho.  lero. 

Affi4UTit  of  no  optaioiL60 
[Title  of  court  and  cause;  and  venue.] 

A.  T.,  being  duly  sworn,  says  that  he  is  the  i 
plaintiff  herein ;  that  no  opinion  was  handed  down 
J.  K.,  in  deciding  the  plaintiff's  motion  for  a  neu 
minutes. 

IJurat] 


I                               »  FOSM  No.  1071. 

!                f         F  Order  directiag  filing  of  printod  record  at  Appellati 

I  Pursuant  to  section  1363  of  the  Code  of  Civil 

I          l|>           I  foregoing  printed  record  constituting  the  case  and  ( 

J  dered  on  file  in  the  office  of  the  clerk  of  the  Appel 

f  the  Supreme  Court  for  the  [First]  Department. 

^  [Daie.']                                         [Initials  of  jud 

'  We  consent  to  the  entry  of  the  foregoing  ordei 

i  [Signatures  c 


60  N.  Y.  Gen.  Rule  No.  32.  prepared    and    sett 

61  This  order  is  necessary  whenever     Haebler,  91  App.  I 
the  appeal  is  founded  upon  a  case     Supp.  599. 
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FORM  No.  1678. 

in  wldch  papers  on  appeal,  from  jadgment  after  rerdict  and  order 
denying  new  trial,  may  be  printed.^ 

Index ;® 

Statement  under  Rule  41  ;•* 

Notice  of  Appeal ;" 

Judgment-Roll  ;•• 

Order  denying  motion  for  new  trial;*' 

Case  and  Exceptions  ;^ 

Order  settling  case  and  ordering  it  filed  ;• 

Stipulation  waiving  certification;^^ 

lOr,  Clerk's  certificate:]^ 
I      Order  filing  case  at  Appellate  Division;*" 
I      Opinion  of  judge  [Or,  Affidavit  of  no  opinion.]^ 

FORM  No.  1673. 
Notice  of  motion  to  xesettle  case  on  appeaL74 

\le  of  court  and  catise.'] 

lease  take  notice  that  upon  the  annexed  affidavit  of  A.  T.; 
led  the  day  of  ,  19     ,  the  undersigned  will  move 

court  at  a  Special  Term  [Part  I  thereof]  to  be  held  at  the 


Aa  prescribed,  in  part,  by  Brady 
►wera,  105  App.  Div.  476,  »4  N.  Y. 
K  259. 

lia  order  of  presentation  is  sub- 
tially  followed  on  appeal  from  a 
ment  entered  on  the  decision  of 
court  or  referee.  The  exceptions 
he  decision,  however,  may  not 
i  a  part  of  the  judgment- roll  as 
;  if  not,  the  exceptions  are 
led  immediately  after  the  judg- 
t.  On  such  an  appeal,  too,  there 
be  no  order  denying  motion  for 
trial. 

3r  directions  as  to  size  of  page, 
gin,  type,  folioing,  etc.,  see  Gen. 
J  No.  43. 

Court  Rule  No.  43.  The  index 
exhibits  must  concisely  indicate 
contents  or  nature  of  each.  See 
ter  r.  Bookwalter,  78  Hun,  352, 
^.  Y.  Supp.  116;  Reid  r.  Mayor, 
i.  Y.  Supp.  719,  50  St.  Rep.  758. 
^  See  Form  No.  1662. 
'See  Forms  under  Chapter  XV, 
^  Appeals. 

'The  full  title  as  appears  in  each 
irate  paper  and  full  form  of  veri- 
tion  are  required  in  the  first  de- 


partment. In  the  second  department, 
see  Sickles  r.  Kling,  32  Misc.  165,  66 
N.  Y.  Supp.  513,  7  Anno.  Cas.  492. 

eiForm  No.  1645. 

68  Form  No.   1662. 

63  Form  No.  1667. 

TO  Form  No.  1668. 

71  Form  No.  1669. 

72  Form  No.  1671. 

73  Form  No.  1670. 

74  If  either  party  feels  aggrieved  at 
the  way  in  which  the  ease  has  been 
settled  by  the  trial  justice,  the  usual 
method  is  to  move  for  a.  re-settlement 
upon  affidavits.  An  appeal  lies  from 
the  order  made  upon  this  motion. 
Zimmer  r.  Met.  St.  Ry.  Co.,  28  App. 
Div.  504,  51  N.  Y.  Supp.  504,  5  Anno. 
Cas.  283;  N.  Y.  Rubber  Co.  v,  Roth- 
ery,  112  N.  Y.  592. 

The  motion  must,  of  course,  be 
heard  and  decided  by  the  justice  who 
presided  at  the  trial.  The  practice  in 
New  York  county  will  be  to  move  at 
Special  Term,  Part  I,  and  have  the 
motion  referred  to  the  presiding  jus- 
tice. Henry  r.  Interurban  St.  Ry.  Co., 
115  App.  Div.  352.    If  tried  before  a 
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Count  J  Court  House  in  the  Borough  of  Manhi 
New  York,  on  the  day  of  ,  IS)     ,  at  10:: 

fnrencon  thereof,  or  as  soon  thereafter  as  ootins 
for  a  resettlement  of  the  case  on  appeal  herei 
settled  by  Mr.  Justice  J>  K.,  and  ordered  on  file, 
particulars:  [set  forth  in  detail,  and  with  rej 
and  line  of  erne,  ench  proposed  amendment ;]  an 
and  further  relief  as  may  be  just. 

BECnoN  V, 
Costs;  and  Jiwqmkkt, 


FORMS, 


1674.  Order  for  judgment,  niter  direc- 
tion at  trial  iJiiit  cauac  be 
teBerveii  for  further  consider- 
ation* 

107$.  ^  conipelUng  entry  of  judg- 
ment. 

1GT6,  Ortifldate  bj  judge,  of  fact 
oeoessurj  to  give  coatfl- 

1677-1031,  Statements  suitable  to  in- 
sert in  foregoing  Form. 

166£^  Notice  of  motion  (or  order  to 
flhow  cjiuael  for  costs  or  for 
nn  nllosviince. 

1683*  Hi'fori^'E^  c^rtifleAte  upon  appli- 
cation  to  court  for  tfXiTtk  ml* 
Iowa  ncf, 

1684.  Attopnt'it'*s  a0i<la%-tt  upon  appli* 
cation  to  court  for  ©jctr*  al- 
lowance after  trial  hy  referee, 

HiHfS.  Order  for  extra  u  I  Iowa  nee. 

](18n.  —  allou'ing  cost  a  in  judj^ment 
a|(fiiri»t  exetnitor*  ctc.^  to  t>e 
paid  out  of  the  estate, 

10H7.  —  —  —  to  t»c  c barged  upon 
him  persona  1 1  J. 

15BH«  Statement  of  eostn  and  dis- 
bursementpS  —  for  entering 
judgment, 

1080,  AHldavit  to  diflbursem^nts; 
written  under  bill  of  costA. 

1000,  Affidavit  to  wltnesfl  fees, 

1601.  Referee's   afii davit    aa   to   time 

spent, 

1602,  Notice  of  taxation  of  costs, 
1093,  Objections  to  taxation. 

1694.  Notice  of  readjustment  of  ootta. 


1007 


101>5.  Kotjce  of  mt 
of  coats. 
Order  on  mc 
Jtidgnient  qi 
Findings   of 
inquest    t 
nnt's  def( 
endar. 
Judgment    t 
fault  wbe 
on  the  cal 
I  TOO,  —  on  diamia 
ptainti^s 
170  L  Motion     to 
taken  by  i 
1702.  Judgment   € 
miAi^al  of 
1103.  —  on  verdic 
1704-1710,  UMUi} 
in  forego i 
iludgment  fi 
damagcji, 

—  in  favor 
a  part  of 

—  —  of  pa 
against  all 

-  against 
fcndants, 

■^-  awarding 
paid  into 

-  against   i 
served  in 

1720.  —  wbere  pla 
titled  def<? 

—  where  di? 
to  eoita  b  j 
accepted. 


1720, 
1721, 

1722, 
IT23, 
1724, 
1725. 


1727, 


referee*  applj  at  Speciol  Term  to  have 
the  case  sent  baclc  to  referee  for  re- 
set tTement.  Rose  r,  Tnir'TanTl,  35 
App.  Div.  370,  54  N,  Y,  Supp.  827, 


An  order  denying 
refusing  to  re-sett  I 
able.     Code  Civ.  P 


TRIAL,  ETC. IV.    BY  JUBY  ;  COSTS. 
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TORM  No.  1674. 

for  judgmoity  after  direction  at  trial  that  cauae  be  referred  for  further 
coii8ideratioii.7B 

At  a  Trial  Term  [etc.,  as  in 
Form  820,  p.  1174]. 

e  of  action.'] 

edtah  as  in  Form  1701  to  the  T>  continuing  as  thus:']  and 
ause  having  been  reserved  by  the  court  for  further  considera- 
now,  after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  T. 
E  counsel  for  defendant;  and  due  deliberation  having  been 
liereon:  Now,  on  motion  of  [etc.]  : 

tD£K£D   [that  the  sum  found  by  direction  of  the  court  be 
the  same  is  hereby  reduced  to  dollars,^®  and],  that  the 

itiflF  have  judment  for  the  sum  of  dollars  damages,  with 

to  be  taxed  [may  add  direction  for  allowance,  and  for  stay, 
as  in  other  Forms]. 

FORM  No.  1675. 
Order  compelling  entry  of  jndgment.n 

^itle  {court  order)  and  recitals — see  Form  820,  p.  1174 — and 
state  relief  thus:]  that  unless  judgment  be  entered  by  the 
intiff]  within  [ten]  days  after  the  service  of  this  order  upon 
attorney,  the  [defendant]  have  leave  to  enter  judgment  in 
ormity  to  [the  aforesaid  order  of  the  Appellate  Division  of 
court,  dated  the  day  of  ,19     —  without  costs.^®] 


Soiftained  by  Shellington  r.  How- 
63  N.  Y.  371,  aTg  67  Barb.  14. 
was  under  Code  Pro.,  {  264, 
i  provided  that  on  a  verdict  the 
should  enter  in  the  minutes, 
•  "either  the  judgment  ren- 
l  thereon,  or  an  order  that  the 
I  be  reserved  for  argument  or 
ler  consideration." 
de  Civ.  Pro.,  {  1189,  substituting 
following  provision:  That  the 
;  is  to  enter  in  the  minutes  •  •  • 
!  direction,  if  any,  which  the 
b  gives,  with  respect  to  the  sub- 
ent  proceedings.  Upon  the  appli- 
m  of  the  party  in  whose  favor  a 
ral  verdict  is  rendered,  the  clerk 
t  enter  judgment,  in  conformity 
le  verdict,  unless  a  different  direc- 


tion is  given  by  the  court,  or  it  is 
otherwise  specially  prescribed  by 
law." 

Whether  the  former  practice  is  reg- 
ular now,  see  Develin  t^.  Cooper,  84 
N.  Y.  410. 

76Gumb  r.  Twenty-third  St.  Ry. 
Co.,  58  N.  Y.  Super.  Ct.  559,  9  N.  Y. 
Supp.  316. 

77  Sustained  in  Wilson  r.  Simpson, 
84  N.  Y.  674.  Or,  the  order  may  be 
absolute  that  the  party  moved  against 
enter  judgment,  as  thus :  "  That  plain- 
tiff forthwith  perfect  and  enter  judg- 
ment herein  upon  the  verdict."  Skin- 
ner r.  Quin,  43  N.  Y.  (Hand)  99. 

78Ballou  r.  Chicago  &  Northw.  R. 
R.  Co.,  53  Wis.  150;  abst.  8.  c,  12 
Repr.  730. 
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FOBM  Ho,  lere, 

CeitificAle  by  jud^e,  of  f&ct  neceuary  la  gi 

I»  the  imdersigned  J,  K.,  the  justice  presid; 
thiB  action  [or,  referee  before  whom  this  cause 
certify  Istate  fad  m  in  Forms  1677  io  16S1 

IDate*}  [Signature  and  i 

WOMMB  Ho8,  1677-1  eai  — STATEMENTS  SUITABLE  T( 

GOING  FORM. 

FOHM  No,  1677. 
Tittt  to  real  property  was  in  qmtaiU 
That  the  title  to  real  property  came  in  ques 

FORM  Wo.  107S. 
Tkit  eaiiaet  of  actioa  sep«T«te  ia  form  were  subaU 

That  upon  the  issues  raised  by  tJie  answer 
second]  alleged  causes  of  action  stated  in  the  c 
stantial  cause  of  action  upon  the  trial  was  thi 
issue. 


T9Siistam€d  in  Clarke  r.  Tunnielifr, 
38  N.  Y.  58,  4  Abb.  Pr.  (N.  S.)  451 
(scliool  triiMee  case). 

The  ceriificate  may  he  rtiide  before 
or  after  verdict,  decUion,  or  report. 
N.  Y.  Code  Civ,  Pro.,  §  3248;  Brain- 
i?rd  r.  DeGraef,  29  Mi*c,  660,  SI  N,  Y. 
Smpp.  053, 

If  made  by  a  referee,  it  wilt  be 
etiUtl^yd  in  the  court  and  crtuse. 

If  J m properly  granted,  a  motion  to 
set  iij*ide  uUl  He,  hut  no  appeat  cun 
be  taken  frutn  the  wrtifteate»  find  it 
li  concluiiive  upon  the  taxation  of 
ooitfl.     Cooley  tr,  Cummrngs^  4  N.  Y* 


Rupp.  530,  5G  N- 
Ci%^  Pro,  Rep.  1 
80  N.  Y.  Code 
SI  Nceesatary  ( 
aa  to  one  and 
other),  in  ordei 
to  coftta,  to  set 
N,  Y,  Oodo  Ci%% 
pure  Hm^d  r\  Bai 
fl  N,  Y.  Supp.  7 
272;  Bnrlow  r. 
Ackermau  r,  t 
BlaahfiHd  r,  B! 
Fi»bcr  t\  Botigb 
r.  McBoniild,  f 
Gardaer,  50  N. 


TBIAL|  ETC. IV.    BY  JUBY;  COSTS. 
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FORM  No.  1679. 
uttor   or  administrator  unreasonably  resisted  or  refused  to  refer.82 

ftt  the  demand  on  which  the  plaintiff  recovered  herein" 
luly  presented  to  the  defendant  as  executor  [or,  adminis- 
']  within  the  time  limited^  by  a  notice,  published  as  pre- 
d  by  law,  requiring  creditors  to  present  their  claims  lor, 
igh  no  notice  to  present  claims  was  published  as  prescribed 
w*^],  and  that  Ae  payment  thereof  was  unreasonably  re- 
or  neglected  \_or,  and  that  the  defendant  did  not  file  the  con- 
provided  in  section  1822  of  the  Code  of  Civil  Procedure  at 
ten  days  before  the  expiration  of  six  months  from  the  rejec- 
)f  said  claim.**] 

FORM  No.  1680. 

I  officer  or  supervisor's  acts,  in  good  faith,  where  questions  might  hare 
been  settled  by  State  Superintendent.87 

lat  it  appeared  on  the  trial  of  this  cause,  that  the  defendant 
in  good  faith  in  his  proceedings  as  trustee  of  School  Dis- 
No.         ,  in  lor,  as  supervisor  of]  the  town  of  ,  for 

ii  this  action  was  brought. 


r.  Y.  Code  Civ.  Pro.,  {  1836.  See, 
Fonn  of  order  to  same  effect, 
S58,  post.  It  is  not  the  practice 
bmit  this  question  to  the  jury, 
not  in  evidence  on  the  trial  may 
own  to  the  judge  by  affidavits, 
not  necessary  to  certify  the  evi- 
Ely  r.  Taylor,  42  Hun,  205; 
iism'd,  106  N.  Y.  666. 
i  propriety  of  the  referee's  eer- 
ie cannot  be  reviewed  at  Special 
,  but  only  upon  an  appeal  from 
udgment  rk>meyer  v.  Hoes,  00 
Div.  294,  90  N.  Y.  Supp.  1074. 
i  certificate  is  as  to  the  fact  of 
sonable  resistance ;  the  costs  fol- 
H  of  right.  Brainerd  v,  DeGraef, 
isc.  660,  61  N.  Y.  Supp.  953. 
'h  certificate  may  be  given  after 
report    has    been    delivered    and 

Id, 
thout  a  certificate  no  coats  can 
rarded.    Germ.-Am.  Prov.  Co.  v, 
)ne,  73  App.  Div.  409,  77  N.  Y. 
.134;  Darde  v,  Conklin,  73  App. 


Div.  690,  77  N.  Y.  Supp.  39.  But 
diaburaementa  can  be.  Lounsbury  r. 
Sherwood,  53  App.  Div.  318,  65  N.  Y. 
Supp.  670. 

ssBeechVr  i%  Duel,  14  Wkly.  Dig. 
109.  Compare  Darling  v,  Halsey,  2 
Abb.  N.  C.  105. 

S4  Nichols  V,  Maloughney,  85  App. 
Div.  1,  82  N.  Y.  Supp.  949;  Oarkson 
r.  Root,  18  Abb.  N.  C.  402. 

85  Field  V.  Field,  77  N.  Y.  294;  Hor- 
ton  r.  Brown,  29  Hun,  654;  Brinker 
r.  Loomis,  43  id,  247. 

8«  Code  Civ.  Pro.,  {  1836,  as  amended 
in  1897.  Either  unreasonable  resist- 
ance or  neglect,  or  failure  to  file  con- 
sent, is  sufficient.  Pancy  v.  Mills- 
paugh,  95  App.  Div.  208,  88  N.  Y. 
Supp.  565;  Ballantyne  v,  Steenwerth, 
79  App.  Div.  632,  80  N.  Y.  Supp.  37. 

87  Sustained  in  Clark  v.  Tunnicliff, 
38  N.  Y.  58,  4  Abb.  Pr.  <N.  S.)  451; 
N.  Y.  Code  av.  Pro.,  {  3244. 
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FORM  Ho.  1631. 
OMdftt  ^ctf^  etc.*  aa  a.  %tQnn^  for  mcrt&sc 

Thai  it  appeared  on  the  said  trial  that  the 
puhlic  officer,  appointed  under  the  anthoritj  of  1 
action  wa^  brought  hj  reason  of  an  act  done  h3' 
hid  office  [or^  an  alleged  omission  by  him  to  d 
was  his  official  duty  to  perfonn]* 

FOEM  Ho.  1682. 
Hotic«  of  motioa  {at  order  to  abow  cause)  for  costs^ 

\_As  in  Form  815,  p,  1171,  mentioning  the  pie 

othrr  record  of  ike  proceedings,  refei*er's  rfpori 
<my  affidavits  served;  and  moving  before  ike  t 
dating  reliefs  as  thus:^ 

For  a  separate  hill  of  costs  :1  for  an  order  [ 
should  not  bo  made]  directing  the  clerk  to  tax 
costs  herein  for  the  defendant  W.  X*  against  tl 

For  an  allowance.^}  for  an  order  lor,  whi 
not  bo  made]  granting  the  plaintiff  [or,  dcf 
allowance  [if  the  motion  is  not  founded  on  a  m 
add:  upon  tbe  value  of  tlie  subject-matter  in  vol 

—  or  indicate  it  more  cloMly^J^^ 


»^N.  Y,  Code  Civ.  Pro.,  g  3258. 
TLc^*?  fncts,  however,  usually  nppcar 
bf  the  record,  and  if  *o,  a  c^^rtifieate 
JB  uDtifcesiiiry,  Smith  c.  Coofjer^  30 
Hun.  305. 

»ftrofltJi  arc  not  an  owed,  of  eourse, 
to  a  defeniJant  BUcce^^iitig  on  ft  plea 
of  infancy  rVnmato  Trading  Co,  r. 
Ho<»xter,  44  Jhm,  401),  nor  to  a 
plain tilT  BUL'eet*din|»  in  iionie  aetlona 
afiaumt  aiLvings  banks^  tint  are  Iti  the 
dT&cr^tion  of  Ui<*  court.  N.  Y.  Bank- 
ing Ijiw   (L.  1802.  ehap.  6B9K  I  115, 

w  Move  before  final  costs  are  ad- 
justed. N.  Y.  On,  Rule  No.  45,  The 
court  inav  open  a  ta.Tation  of  costs  in 
ordor  that  the  motion  for  an  allow- 
ance tnnv  be  made,  Thompson  r,  St. 
Nick  Bank.  54  Hun.  303,  7  N.  Y. 
Sufvp.  401.  If  the  application  i^  made 
at  the  trial  in  the  presenile  of  the  ad- 
verse party,  previous  notice  is  not 
necessarj.  Otherwise  on  an  inquest 
or  default. 

Notice  was  held  unnecessary  where 
the  application  was  made  to  the  judge 
who  tried  the  caae^  on  the  day  follow- 


ing  the   trill  I, 
Mi«c.  5nn,  05  X. 
pare   Wood  ruff 
Co..  10  K,  Y-  SU] 

wi  If  n  |»ecunii 
to  eoiTipute  the  i 
pear  on  the  tri 
hv  aflldavitsi   fH 
A  pp.   Div:  naS, 
ard.  158  N,  Y. 
notjes  to   Form 
davitfl  are  thus 
ally  bt'tlcr  to  re< 
ninve   on   nntifM* 
take  proof  of  tl 
IToid.  24  Wkty,  1 

If   the    motiii' 
judije  who  did  ni 
affidavit   i^hould 
action  t   and  of 
niimlM'r    <>f    fip-*! 
trial,  as  well  us 
fieri njr  the  eo^ 
ordinary  and  t 
tion^  of  law,    r. 
4  App,  Div.  444, 

Notice  for  bei 
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FORM  No.  1683. 
Scree's  certificate  upon  application  to  court  for  extra  allowance. 

le  of  court  and  cause.] 

HIS  IS  TO  CEBTiFY  that  the  above  entitled  action  required  a 
and  tedious  examination  of  many  accounts,  vouchers,  letters, 
jspondence,  and  other  data,  extending  over  many  years,  and 
complicated  by  the  fact  that  most  of  tihe  transactions  occurred 
^n  to  seventeen  years  ago,®^  and  was  difficult  and  extra- 
aary  within  the  meaning  of  section  3263,  and  that  an  extra 
vance  in  the  full  amount  would  be  reasonable  under  the  cir- 
stances  of  this  case. 
ated,  ,  19     . 

ISignature"]  , 

Referee. 
FORM  No.  1684. 

mey'i  affidavit  upon  application  to  court  for  extra  allowance  after  trial 

by  referee.88 

After  briefly  detailing  the  history  of  the  action  up  to  the  he- 
ling  of  the  hearings,  may  continue  somewhat  as  follows:] 
first  session  before  the  referee  was  held  ,  19      ;  the 

$e  was  finally  submitted  to  him  ,19     ,  the  hearings 

ing  continued  over  [a  year].  Some  [six  hundred  and 
en]  pages  of  testimony  were  taken,  while  the  number  of  ex- 
ts  introduced  by  both  sides  ran  into  the  [hundreds].  On 
1  summing  up,  deponent  found  it  necessary  to  submit  to  the 
ree  a  brief  covering  some  [seventy-nine]  type-written  pages, 
'he  referee  has  found  in  defendant's  favor  upon  every  point, 
?ring  judgment  for  the  defendant  on  the  merits. 
liere  are  various  features  of  this  action  which,  in  deponent's 
lion,  show  it  to  be  "  difficult  and  extraordinary  "  within  the 
ming  of  the  Code :  the  enormous  sum  of  money  sought  to  be 
>vered ;  the  delay  of  over  fourteen  years  which  plaintiffs  per- 
ted  to  intervene  before  proceeding  to  trial,  and  which  eer- 
ily resulted  in  the  defendant  having  "  trouble  with  reference 
making  the  necessary  proof"  (to  quote  Haight,  J.,  in  the 
St  case  in  the  Court  of  Appeals,  178  X.  Y.  at  p.  410)  regard- 

the  judge  who  tried  the  cause 
ih  r.  Toch,  9  App.  Div.  501,  41 
f.  Supp.  353;  Lottimer  r.  Liver- 
?,  6  Daly,  501),  unless  he  is  not 
in  the  district,  etc.  Hun  r.  Sal- 
92  N.  Y.  651.  Tliis  is  a  rule  ol 
tice,  merely,  and  is  waived  if  not 
rted  (Wiley  «?.  L.  I.  R.  R.  Co.,  88 
,  177,  34  N.  Y.  Supp.  415);  and 
not  be  insisted  upon  when  an- 
r  judge  can  pass  upon  the  appli- 


cation with  equal  knowledge.  Wilber 
r.  Williams,  4  App.  Div.  444,  38  N.  Y. 
Supp.  893. 

92  See  Standard  Trust  Co.  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  178  N.  Y.  407, 
at  p.  410. 

J>3  From  an  unreported  precedent, 
where  nn  allowance  of  the  statutory 
limit  was  made.  See  note  95  to  next 
Form. 


1840 


ABBOTT  S    PEACTIOE   MMD  WOMM 


mg  transactions  which  had  occurred  serenteen 
trial ;  the  extraordinary  number  gf  exhibits,  tiui 
an  I  of  %vhich  the  merits  of  the  case  had  to  be  i 
lasting  some  seventeen  days,  most  of  the  sittini 
iog  both  morning  and  afternoon, 

The  certificate  of  the  referee  is  presented  1 
ponent  unites  with  him  in  representing  to  this  cc 
anee  of  die  full  statutory  amount  should  be  ma 

FORM  No    1685. 
Older  for  extra  aUowance  (In  additioii  lo 

ITitle  {court  order)  and  recilaU;  see  Form  82( 
[Reciting:  and  it  appearing  that  the  case  we 
traordinary;"*] 


MA  nepamtf  formal  order  is  ntit 
n^cessary^  when  the  alLovvant!^?  is  made 
ms  a  part  of  the  proceedings  a  I  the 
trtu.1,  or  by  a  dirf^tion  conUmed  ia 
the  decision.  Bee  Gurnej  t\  Union 
Transfer,  He.,  Co.,  S  N.  Y.  ^iip[).  649, 
&7  N.  V,  Super,  Ct.  AU:  ard,  130 
N,  Y,  660;  Harria  r.  Bnlt.  Machine, 
etc,,  Co.,  IVl  Ap[h  Div.  3S0,  ftS  N,  Y, 
Supp.  440, 

In  the  absence  of  an  objection  to  an 
allowanci!,  and  an  expeption,  when 
f^rnntcd  on  the  trial,  the  Appellate 
Division  wiU  not  interfere.  SchiJl  r. 
Tatnor,  104  App,  Div.  42,  m  N.  Y, 
Supp-  853  i  Sfioridan  r.  Inter.  R.  T. 
Co.;  101  App,  Div,  634,  91  N.  Y.  Supp. 
1052, 

(^Af¥  to  when  a  ea^e  ia  or  is  not 
dinicult  and  e.x  Ira  ordinary  within  the 
rule,  sec  Stinidaril  Trust  Co,  |.\  K.  Y, 
Central,  etc.,  R.  R.  Co.,  17B  N.  Y.  407 
( negnffcnee )  ^  Frey  r.  \'.  Y,  CentraK 
etc.,  R,  Co.,  115  A|>p.  Div.  623  teom- 
mon  carrier)  ;  \VaIki*r  r.  Newton 
Falls  Paper  Co.,  Ill  A  pp.  Div.  Ifi,  &7 
N.  Y.  Supp.  ,521    (negligence). 

Difficult  questions  of  fa^t  mny  ren- 
der a  case  "diflTicult  and  extraordi- 
narj?  '*  within  the  statute.  Am.  Fruit 
Product  Co.  r.  Ward,  113  App.  Div. 
319. 

The  question  whether  the  court  ha* 
jurisdictioti  to  make  an  allowance  is 
appealable  to  the  Court  of  Appeals. 
K itching  f.  Brown,  ISO  X.  V.  425. 

The  following  caacii  con  airier  the 
•ubjcet  matter  involved,  as  affecting 
the  right  to  or  the  baftta  of  computa- 


tion clan  a  Ilowa: 

9^>  App,  Div.  401 
(partnership  Ait 
r.  Brown,  ISO  : 
breach  of  covena 
Mining  Co.,  101 
N.  Y.  Supp, 
Wrijebt  r,  Fullii 
03  N.  Y.  Supp. 
Me4id,  101  App. 
Supp.  51  (inter 
Youngt  68  App. 
8upp.  1S4  (enji 
mark)  ;  Van  VI 
App.  Div.  272, 
(separation  I ;  \^ 
N.  Y.  Supp.  5( 
(mechanie*3  lien 
burg  R,  R.  Co., 
misi^iou  of  eoti 
Crugcr,  14  Misc. 
1003  frefonnati 
Johnson  r.  Shell 
122  N.  Y.  330  {i 
Kerr  Salt  Co., 
N.  Y,  Supp,  »8S 
aon  Riv.  TeL  Co, 
Co..  135  N,  Y» 
ehi^e )  ;  Sentcnia 
463   (trespa^K 

Where  defendj 
coimterclaim^  on 
wa*  re>5tcd,  bcM 
the  plaintiff  U  u 
i\  aark.  105  Ap 
Supp.  1090.  M 
dihronttnuance 
StuUman  r.  Kim 
SIS,  33  St.  Eep. 
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BDEBEDy  that  an  extra  allowance  of  doUars^^  in  addition 

)8ts,  be,  and  the  same  hereby  is  granted  to  the  .^ 

nter:  [signature  of  judge  hy  initials  of  name  and  tille.'] 


FORM  No.  1686. 

r  allowisf  costi  in  jvdcment  agaiiist  ezecntor  or  administimtor  to  be 
paid  out  of  the  eetAte.08 

As  in  next  Form,  omitting  the  clause  in  the  recitals  between 
*  and  the  t>  cmd  at  the  end  substituting  for  the  words  between 
X  ond  the  §,  "  out  of  the  property  of  the  decedent ''] 

FORM  No.  1687. 

r  allowing  costs,  against  executor,  administrator,  trustee  of  express 
i8t«  or  statutory  plaintiff,  etc,  to  be  charged  upon  him  personaUy.9e 

At  a  Trial  Term   [etc.,  as  in 
Form  820,  p.  1174]. 
tie  of  actionJ] 
?he  issues  herein  having  been  duly  tried  before  Mr.  Justice 

K.     and    a    jury    on    the  day    of  ,     19     , 

a  verdict  having  been  duly  rendered  for  the  plaintiff,  and  a 
ion  having  been  made  by  the  plaintiff  at  the  close  of  the  trial 
costs  to  l£e  plaintiff,  and  for  a  further  sum  as  an  additional 
>wance,  *  to  be  awarded  against  the  defendant  Y.  Z.,  to  be 
ected  out  of  his  individual  property  for  having  [unreasonably 
sted  the  payment  of  said  claims]  ;  t  and  on  reading^the  plead- 
s,  and  on  reading  and  filing  the  affidavit  of  A.  T.,  verified 
day  of  >  19     ?  and  after  hearing  A.  T.,  for  the 

intiffs  in  support  of  the  motion,  and  on  reading  and  filing 

affidavit  of  T.  Z.,  verified  the  day  of  ,  19     , 

opposition  thereto,  and  hearing  T.  Z.  for  the  defendant  in 
position  thereto,  and  considering  the  proceedings  appearing 
the  trial,  and  it  appearing  to  the  court  that  [the  said  claims 
•e  duly  presented  to  the  defendant  as  executor  of  the  last  will 
1  testament  of  M.  N.,  deceased,  pursuant  to  the  statute,  and  the 
sent  was  not  filed  as  provided  in  section  1836  of  the  Code  of 
il  Procedure  —  or,  *  and  that  the  payment  thereof  was  by 
1  defendant  unreasonably  resisted]  t;  Now,  on  motion  of  A. 

attorney  for  the  plaintiff: 


'Code  Civ.  Pro.,  9  3253. 
The  judgment  should  contain  a 
tal  of  the  allowance.     See  Form 
5. 

116 


WN.  Y.   Code   Civ.  Pro.,   %%   1835, 
183G. 
wSee  notes  to  Form  1679. 


1842 


abbott'b  PAACTICB  asd  fobus. 


f 


Ordeeed/  that  the  said  plaintiff  be  allowed 
costs  of  this  action  to  be  taxed  [add  allowance  ij 
collected  out  of  t  the  individual  property  of  sai< 

Enter:  [signature  of  judge  by  initiah  of  name 

FOHM  No.  16S8. 
statement  of  eosti  and  iisbursements  for  enterinj 

ITitle  of  court  and  acHon.} 


Costs, 
Oostfl     before     notice     of 
trial    [§    3251  subs,   1, 

Costa  after  notice  and  be- 


fore   trial^ 
sub.  3]  ,  _ 
Additional      d 
Benred*    [§ 

1] -- 

Trial   fee,"    m 
§  3252,  sub. 


1  An  order  la  not  needed,  if  he  did 
not  tieceiiaarilj  aui?  in  such  capacity 
but  might  have  sue  J  in  his  individuai 
name.     Buckland  v.  Gallup,  105  N*  Y. 

453;  Bodcll  V.  Barnes.  29  Hun,  6Sfl, 
and  euaes  cited.  In  other  casen  it  H 
nceesHiiry*  Morgan  t\  Skidtnore,  3 
Abb.  N.  a  02;  N.  Y,  Code  Civ.  Pro., 
f  3£40.  Such  nn  order  cannot  1>c 
made  aa  to  it  part,  on  the  ground  that 
the  ref^ovorj  u^a  as  to  n  part  for  the 
p4*rHnnal  iK'nefit  of  the  representative* 
HtJTie  r,  De  PevfiteT,  106  H.  Y.  645, 
r**v*g  44  Hun,  487.  An  to  one  acting 
after  expiration  of  trusty  see  Am,  L. 
Ina,  Co.  r.  Van  Epps,  14  Ahb.  Pr.  253. 
Aft  to  diseretion  in  equitnble  nations. 
Bee  Dill  t\  Wisner,  8S  N.  Y.  153. 

£  Costs  nnd  disburaementj!i  paid  as 
a  condition  for  the  ^antinj^  of  a 
frtvor  cwnncit  be  ngain  taxed*  Seo 
Grant  r.  Prntt  &  I^ambert^,  110  App* 
Piv.  ]4ft^  Wnolspy  r.  Ellen ville,  84 
Hiin»  234,  32  N,  Y.  Supp,  54tl- 

By  an  addition  to  section  322t^,  in 
eWtct  Sept.  h  1004,  the  nlaintilTa  in 
aetionfl  therejifter  bronglit  m  New 
York  and  Kinf?9  counties,  must,  if  the 
an  mm  on  a  is  served  within  those  coun- 
ties, obtain  a  specified  recovery  in  or- 
der to  entitle  to  eoiits.  Tit  applrlng 
the  section  it  hiis  been  bold  thut  the 
amount  p^iid  in  i^ttlenient  of  one 
cautte  of  action  cannot  be  added  to  the 
rt^covcry  upon  the  can ws  of  action  in- 
cluded in  the  same  complaint.  Hill 
t.  Kann^  50  Mis^.  300. 

3  Hot  taxable  twice  although  a  first 


trial    retulted     ii 

Hakonson  r*  Met.  I 
182,  81  N.  y.  Su 
Erie  R.  R.  Co.,  6 
N.  W  Supfi.  28; 
Heights  n.  R.  Co, 
G5  N.  Y.  Supp.  1 1 

Not  taxable  on 
in  pleading,  althoi 
make  proof  to  eo 
ment.  Cohen  r.  C 
23  N.  Y.  Supp.  3 

^  Voluntary  apt 
alent  to  service.  S 
4a  How.  Pr.  114, 
iSh^ildon)  377. 

5  Allowed     onlv 
fStudwell   r.  B 
hut  for  each  tn 
trial.     Hudi^on  r. 

App.  Div,  m,  m  ] 

Infant*)!  genera 
iHsxie  v^hich  result 
dell  r.  Hirsehfleh 
N.  Y.  Supp.  879; 
merliorn,  33  Misc. 
30(J. 

Disagreement  o 
gun  and  juror 
adverse  party  (Br 
35  Miac.  272,  71 
Jfoit  v.  Consumei 
245,  10  Abb.  Pr.  4 
complaint  for  in^r, 
rOiitcH  r.  Canfiel' 
dlMUiisRal  on  plait 
pear  (Va-n  Oelde 
N.  Y.  Supp.  252, 
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1  fee,  issue  of  fact  oe- 
ipying  more  than  two* 

tys  lid.'\ 

1     fee,    issue    of    law 

Al 

wanee   by   statute    [§ 

^52] 

y  court  [§  3253^]  . . . 
uionsM     for  [§ 

^51,  sub  3] 

^rence,    for  [id, 

id   §   3236 

curing  order  for  sub- 
ituted  service  of  sum- 
Lons  [§  3251,  sub.  1] 
K)intment  of  guardian 
d  litem  for  infant  de- 
gndant  [§  321,  sub.  1] 
curing  injunction  [or, 
rder  of  arrest,  '§  3251, 
ab.  1] 

,  or  inquest  (Weiss  v.  Morrell,  7 
:.  541,  28  N.  Y.  Supp.  61),  counts 
I  trial.  Mere  commencement  of 
{,  followed  by  sending  the  cause 
where  for  trial  (Third  Nat.  Bank 
[cKinstry,  2  Hun,  443),  or  by  dis- 
inuance  (Studwell  f?.  Baxter, 
re;  Sutphen  r.  Lash,  10  Hun,  120; 
kwood  c.  Salmon  Riv.  Paper  Co., 
^.  Y.  Supp.  967),  does  not. 
^hen  a  case  has  been  improperly 
»d  by  plaintiff  upon  the  short 
se  calendar,  and  it  has  been  sent 
Ic  to  the  general  calendar  after  a 
tial  trial,  if  defendant  ultimately 
)ver8  he  can  tax  the  costs  and  dis- 
fienients  of  the  attempted  trial  as 
hort  cause;  but  if  plaintiff  suc- 
is,  no  costs  of  the  mistrial  can  be 
pd  by  liim.     Browning  t?.  Brokaw, 

App.  Div.  104. 

The  (!:'y  on  which  the  jury  was 
)anc]Ied,  and  an  adjournment 
en,  counts  as  one  dav.  (jroodkind 
Met.  St.  Rv.  Co.,  44 'Misc.  30,  89 
Y.  Sunn.  703. 

See  Fc'Tm  1685,  and  notes. 
LA11ovho<!  for  deposition  taken  in 
9  Sbt*'  hv  consent.  Smith  v.  Ser- 
.59  ITTin.\'552,  13  N.  Y.  Supp.  941. 
N^ot  duplicated  because  of  reading 
i  deposition  again  on  a  second  trial. 


Examination  of  party  be- 
fore trial®  [§  3251, 
sub.  3] 

Taking  deposition  of  wit- 
ness de  bene  esse  [id.y 

Drawing  interrogatories  to 
annex  to  commission*^ 
[or,  to  letters  rogatory] 

m ;•• 

Making  and  serving 
"case""  [§  3251,  sub. 

^J    ••     ••••••••••••••• 

Additional  for  case  of 
more   than    fifty   folios 

m 

Making  and  serving 
amendments     to     case 

[trf.] 

Term  fees,"  [id.'] 

nor  because  taken  by  stipulation  to  be 
used  in  two  causes.  Am.  Diamond, 
etc.,  Co.  V.  Sheldon,  28  Fed.  Rep.  217. 

©Allowed  for  deposition  taken 
without  the  State,  by  consent,  under 
the  statute.  Allowed  where  a  plain- 
tiff succeeds  in  the  action  although 
the  cause  of  action  upon  which  the 
commission  issued  was  dismissed. 
Burns  r.  Del.,  L.  A  W.  R.  R.  Co.,  135 
N.  Y.  268. 

Not  duplicated  because  of  reading 
the  deposition  again  on  a  second  trial, 
or  in  another  cause. 

10  Only  one  charge  is  allowed  for 
each  commission,  though  it  be  for 
several  witnesses  and  with  several 
sets  of  interrogatories.  O'Brien  t\ 
Commercial  Fire  Ins.  Co.,  38  N.  Y. 
Super.  Ct.  4;  Johnson  r.  Chappell,  7 
Daly,  43,  44;  contra,  Marston  f?. 
Hebert,  60  How.  Pr.  490. 

Item  held  properly  taxed  although 
Interrogatories  were  not  served.  Evans 
t?.  Sill>ermann,  7  App.  Div.  139,  40 
N.  Y.  Supp.  298. 

11  This  is  construed  to  mean  the 
technical  "  case  "  stating  the  proceed- 
ings on  the  trial  of  an  issue  of  fact; 
it  does  not  include  other  appeal  books. 

12  Excluding  term  at  which  cause 
is  disposed  of.    Evans  r.  Silbermann, 
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Holion  for  new  trial  on  a 
case'*  [§  3251,  suK  3], 
before  arguTuent  [id., 
iRib.  4]  .»..«*.*.*•  I  , 

_ ._^. ^  for 

argument  [i^*] 

Proeecflings  after  granting 
new  trial  and  b<?foro 
new  trial  [§  3251^  sob* 
3]^* ..,•... 

Ap|) I i (nation  for  judgment 
on  special  verdict,  be- 
fore arginiienl  [§  3251, 
subs,  3,  4]  ,.,*....•, 

—  ' —  for  argument  [tdj 
Application    to    Appellate 

Division  for  new  trial, 
-before  a  r  g  u  m  e  n  t 
[§3251,  sub  4] 

for 

argnment  [<rf*]  *.,.•,• 

' judgmont 

on  verdict  siibjeet  to 
opinion  of  eoiirf,  before 
argument  fi'rf,]  .,,.>.- 

—  for  argument   [trf/]  > . , 

—  on  exeep  t  i  on  s  heard 
first  at  Appellate  Divi- 
sion, before  argument 
(id^. ............. 

7  App.  Dir.  13!>,  40  N,  T,  Supp.  a&R. 
The  catiso  njijst  Jmvi*  bppn  at  isHue  a* 
to  all  defeinlantfi.  Bowen  i\  Bweeney, 
66  Hun»  42.  20  S.  \\  Supp.  733.  Term 
fi^n  are  tflxfible  thousrh  cftus*  go^i 
ftv^r  term  by  mutual  ^fltisf-nt,  Deyo  i?. 
Morngi,  21  MifiQ.  407.  48  N.  Y.  Supp. 
171,  5  Anoo.  Ca8.  44* 

It  is  not  ne<TMsaT7  that  the  party 
should  have  noticed  the  cauae  on  his 
<»wn  pjirt  for  trial.  Andrews  tl 
flchnJtden  48  N,  Y,  Super.  Ct.  MX 
Term  fees  not  QUow**d  when  case  went 
oyer  term  hc^ortuse  of  an  amendment 
<»f  plnndin^  within  time  allowed  there* 
for.  Fuller  BtiErpy  Co.  r.  Waldron,  49 
Mi«c.  278,  97  N.  Y.  Bupp.  730, 

l^Full  cofita  as  of  appeal  art  al- 


flrgiiment  [ 

Appeal  tu  Ap 
sion  j'^  bef o 
[|  3251,  8U 

Term  fees  a 
Division  {it 

Appeal  to  Ct 
peals,    befoi 

[§  3251,  su 

raent  .  ,    , . 

Appeal  to  Apf 

before   a 

[§  3251,  sii 

ment  [trf.] 

Preparing  eas 
to     Court 
[§  3251.  su 

Damages  in  C 
peals  for  del 
siib.  5]  ,  ,  . 

Proceedings  aJ 
of  and  befo 
[§  3251,  m\ 

Assessment  fi 
after  jndgni 
in  Court  c 
[§  3251,  sn 


lowed.     Fleischmf 

511,  38  N.  Y.  SiiF 
deke,  3S  App.  I 
Supp.  414;  Pe 
Quarry  Co.,  11  3 
Supp.'23n;  Pilfn 
Abb.  N.  C.  240. 

i4nio<'h  V.  Ut 
81  N.  Y.  8iipp.  6 

IB  As  to  when  f 
upon  each  of  9(^j 
Judpmtmt.  iind  fr 
in.'il  respectively 
Keeler  i\  Barfi 
Estftb,.  IS  Abb.  !« 
V.  Mayor,  ^c,  of  ' 
153. 
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a  case  for  increased 
josts,  one-half  addi- 
ioiiaP«  [§  3258] 


Total  costs $ 

DiSBUBSEMENTS." 

feree's  fees  [§  3256  and 

§§    3296-3297]^® 

^mmissioner's      fees^^ 

[§   3256]    

rvey  [§§  1682,  1611 

(dower),  3299] 

erk's  trial  fee  [id.,  and 

§  3301]  

erk's    fee    for    entering 
judgment  [id.,  and  trf.] 

the  following 

orders  [specifying  them 
id.,  and  id."] 

i^The  increase  formerly  was  com- 
ited  on  disbursements  also.  Klinck 
Kelly,  16  Abb.  Pr.  (N.  S.)  136. 
^berwise  under  N.  Y.  Code  Civ.  Pro., 
3259. 

17  Disbursements  repaid  to  a  party 
>  a  condition  of  granting  a  favor  to 
e  adversary,  cannot  be  thereafter 
zed.  Grant  v.  Pratt  &  Lambert, 
0  Apn.  Div.  149. 

Premiums  paid  to  surety  companies 
>t  taxable.  Bick  r.  Reese,  62  Hun, 
15,  5  N.  Y.  Supp.  121,  17  Civ.  Pro. 

Bp.    110. 

IS  Does  not  apply  to  a  reference  to 
ke  a  deposition  under  section  S73. 
Bichel  V.  N.  Y.  Central,  9  N.  Y. 
ipp.  416,  18  Civ.  Pro.  Rep.  256. 
Bee,  as  to  Stipulations,  Vol.  I, 
436. 

See,  as  to  referee's  affidavit.  Form 
191. 

i»Not  allowed  where  the  only  wit- 
!8s  examined  was  the  taxing  party 
bis  own  behalf.  Delcomyn  v.  Cham« 
rlain,  39  N.  Y.  Super.  Ct.  369. 
Allowed,  notwithstanding  the  party 
Eis  examined,  where  other  witnesses 
7re  also  examined.  Simpson  r. 
rown,  2  N.  Y.  Supp.  671. 
As  to  rate,  see  Bums  v.  Del.,  L.  & 
\  R.  R.  Co.,  135  N.  Y.  26f^. 


Paid  for  searches  [id.,  and 
§  3304]  

affidavi  ts  and  acknowl- 

edgments^^  [§  3298]  . . 

Recording  mortgage^  [in 
foreclosure  rule] 

Serving  summons  and  com- 
plaint" [§  3307,  sub.  1] 

Certified  copies  of  orders 
[§§  3301  and  3304]  . . 

^vill  of  M.  N.  [or 

other  paper]  for  trial 
[§  3256]  

Satisfaction  piece    

Transcript  and  filing 
[§§  3301,  3304] 

Certified  copy  judgment. . 

Postage 

Jury  fees 

Stenographer's  fees  under 
stipulation" 

20  Fees  of  acknowledgment,  oath, 
and  record,  and  expense  of  transmis- 
sion, when  required  in  the  course  of  a 
duty  imposed  by  law  on  an  officer  or 
other  person,  he  may  tax.  N.  Y.  Code 
Civ.  Pro.,  S  3291. 

SI  Extra  compensation  paid  for  ex- 
tra trouble  in  excess  of  legal  fee,  not 
taxable.  Brown  v.  Mapleson,  2  City 
a.  404. 

Fees  for  personal  service  of  a  plead- 
ing other  than  complaint,  or  an  order, 
when  no  necessity  for  such  service 
shown,  not  allowed.  Fuller  Buggy 
C6. 17.  Waldron,  49  Misc.  278,  97  N.  Y. 
Supp.  730. 

Cost  of  publishing  summons  is 
properly  taxable.  Code  Civ.  Pro., 
9  3266;  Chevers  r.  Damon,  13  N.  Y. 
Supp.  462,  37  St.  Rep.  904. 

28  Stenographers'  fees  upon  refer- 
ences cannot  be  taxed  without  a  stipu- 
lation providing  that  they  shall  be 
taxable  as  a  disbursement.  Clegg  v. 
Aikens,  17  Abb.  N.  C.  88;  Griggs  v. 
Guinn,  29  Abb.  N.  C.  144,  21  N.  Y. 
Supp.  451;  note  in  20  Abb.  N.  C.  183; 
Newhall  t*.  Appleton,  4  Monthly  L. 
Bui.  6;  s.  p.,  Bvrne  v,  Groot,  5  id. 
66;  Mark  r.  aty  of  Buffalo,  87  N.  Y. 
184;  Colton  r.  Simmons,  14  Hun,  75; 
Pfaudler  Co.  F.  Sargent,  43  id.  164. 
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StenogTEpher'e  fees,  copy 
minutefl?*  .  *  , 

Clerk  Court  of  Appeals 
[speciftfing  Hems] 
[§3300] .,,,. 

SliefilTa  fees  on  [on^] 
execution  [f§  3256, 
3307,  suba  6-9]=« 

—  attaehiuent 

[§  3307,  sub.  2] 

—  term  fees, —  terms 
f§  3307,  sub.. 4]./.... 

Extract  from  minutes « , ,  * 


For  priating  p 
peal  or  emi  i: 
tion  [§  325 

— ^  — poinrs  [i 

—  copies  fiiUo 
[§§  3301,  3 

Attends  nee  of 
ing  witnesses 

Names,    Datfs, 


Total   clisl 


FORM  Ko.  16Sd. 
Affidavit  to  diAbur&enieiLta;  writtea  under  the  bi 

C.  D.,  being  duly  sworn,  aays,  that  ho  is  [m 
A,  T,]  the  attorney  for  [plaintiff]  herein;  *  th 
disbursements  are  reasonable  in  araouot^*'  and  ha 
and  necessarily  made?  or  will  be  necessarily  inc 
the  part  of  said  [plaintiff]  ;  and  thnt  the  service 
are  charged  as  incurred  were  net*essarily  perfori] 
cause  was  neeesaaril^*  on  the  ealf^iidar  the  tenns  a 
was  not  tried  J  or  was  postponed  thereat  by  Ord< 
(hat  no  charges  for  a  copy  of  a  document  or  paper 
except  for  a  copy  of  a  document  or  paper  actually 


33  Miiiut««  for  tise  in  preparing 
**  cAkSi&**  on  nppiml,  or  nuiendmenti^ 
thereto,  may  be  clmrg^d  for*  Stark* 
wenther  c;  Siindstroni.  113  App.  Div. 
401;  Pfttk  r.  N.  Y.  Central  R.  R.  Co., 
57  App.  Div.  'ym,  OH  N,  Y.  Supp. 
1145^  Gftllopher  r.  Braird,  ilfl  App. 
Div,  20.  0»  N,  Y.  Supp,  HT0.  It  k 
not  tietK^fsiiTy  tliat  a  rps*pandcTit  r^ 
queef.  th(»  loan  of  the  DnTiute<^  of  tUe 
jipppllnnt,  in  firder  to  properly  tax 
the  cost  of  tlip  copy  of  the  minutes 
proeured  by  him  to  prepare  nmefitl- 
uipnts:  tht*  np|»eHimt  should  Ijuv©  ten- 
dered the  loan  of  hi^  copy  Ktark- 
wcjither  f\  Rimdstrom^  tli'App,  Div, 
40], 

Cnit  of  minutes  for  use  on  ser«nd 
trkl  not  tiixable.     Hernnan  r.  TIerr- 


man,  8§  App,  Div. 
736:  HiidBon  r,  1 
App.  Div.  m,  G8  1 

24  Xo  mileai^  alt 
of  ri^ht  tli^reto, 
8t,   Rt.   Co.,  40  ^ 
Supp/  602. 

2'^  Allowed  only 
q in" red  by  law  or  ni 
t\  JtuUon,  91  N.  ^ 
ispH  Salter  r.  Vth 
m  N.  Y.  4D1;  Die 
N.  W.  Rep.  4'J4;  C 
Ron,  54  How.  Pr, 
j)^nter,  150  irf.  Sfl, 

^UThii^  i«  an  c 
Haff  t\  Koster.  eU 
fi7  N:  Y.  Supp.  2.' 

SiR  \\  Code  C 
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I  or  necessfurily  obtained  for  use.**  [If  oath  to  mtness  fees 
ot  in  a  separate  affidavit,  add:  That  this  action  was  —  contin- 
J  as  in  next  Form  from  the  beginning.'] 

Stenogrtjiphers  minutes:]^  That  the  stenographer's  minutes 
B  actually  and  necessarily  obtained  for  the  use  of  deponent  in 
taring  —  amendments  to  —  the  proposed  case  upon  appeal 
^in;  [or,  when  taxed  pursuant  to  stipulation:  that  a  stenog- 
ber  was  employed  by  tbe  parties  hereto  upon  the  reference  of 

issues  herein,  under  a  stipulation  that  he  should  furnish 
ree)  copies  of  the  testimony,  at  the  usual  rates,  and  that  the 
)unt  thereof  should  be  taxed  as  a  disbursement  by  the  prevail- 

party;]  said  stenographer  furnished  a  total  of  about 
OS   of  testimony,   [under  said  employment,]   and  his  charge 
refor  was  at  the  rate  of  cents  per  folio  for  the  (three 

ies)  furnished,  which  is  the  usual  rate  charged  by  stenographers 
the  county  of  for  such  service. 

JuraiJ]  [SigruitureJ] 

FORM  No.  1690. 

Affidavit  to  witness  f ees.8o 

[As  in  Form  1689  to  the  *,  or  add  the  following  to  that  Form:] 
[When  fees  for  attendance  when  the  action  was  not  actually  on 
il,  are  sought  to  he  taxed:]  That  this  action  was  at  issue  and 
jessarily  upon  the  [day^^]  calendar  for  trial  at  a  Trial  [or, 
ecial]  Term  of  this  court  [saying  where  and  when;  or,  if  fees 
several  triah  are  included,  state  them  as  thus:  the  several 
ial  Terms  held  in  and  for  the  county  of  ,  at  the  court 

ise,  in  the  of  ;  viz.:  one  commenced  on  the 


Ud.,  S  3267. 

>  See  notes  on  this  subject  to  pre- 
ing  Form;  and  as  to  sufficiency  of 
affidavit,  see  Wolff  r.  Horn,  9 
c.  100,  29  N.  Y.  Supp.  75. 
!ven  though  the  minutes  were  pro- 
ed  before  decision  rendered  or 
jfs  prepared,  an  affidavit  by  the 
)mey  that  they  were  procured  for 
purpose  of  preparing  amendments 
:he  proposed  case  on  appeal  makes 
ir  cost  a  taxable  disbursement, 
mer  r.  Man.  R.  R.  Co.,  51  Misc.  96. 
[>  This  Form  is  supported  by  Lyman 
Young  Men's  Cosmop.  Club,  .38 
[).  Div.  220,  56  N.  Y.  Supp.  712; 
erlied  v.  Whaley,  7  N.  Y.  Supp. 


74,  17  Civ.  Pro.  Rep.  377;  Hicks  r. 
Brennan,  10  Abb.  Pr.  304.  To  much 
the  same  effect  is  Jeffrey  r.  Hursh,  58 
Mich.  246,  27  N.  W.  Rep.  7. 

For  the  Form  where  a  witness  ab* 
sent  at  a  distance  comes  home  solely 
to  testify,  and  returns,  see  Sargent  r. 
Warren.  41  Hun,  103,  and  cases  cited. 

81  Allen  r.  Mahon,  1  Abb.  N.  C.  468. 
If  the  adverse  party  produces  an  affi- 
davit that  a  witness  was  not  sworn, 
the  party  claiming  to  tax  fees  must 
produce  an  affidavit  to  the  reason,  and 
what  was  intended  to  be  proved  by 
them.  See  Gilbert  v.  Kennedy,  22 
Mich.  5,  19. 
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day  of  ,   19      J  one  eommenced  — 

f erred,  my:  That  this  action  was  at  isBue^  and 
R.  F»,  Esq*,  of  ], 

That  the  cause  was  brought  to  trial  on  the 
Id     ,  and  the  trial  continued  days.     That  t 

eone'*^  named  above  as  witnesses  att^ided  at  sai 
the  several  Trial  Terms  above  set  forUi]  as  such 
plaint  i  if  [ar,  defendant  J,  the  number  of  dajB  B€ 
respective  names;  that  each  of  said  persons  resii 
of  miles  &et  opposite  their  names  from  the  pla< 
and  eaeh  of  said  f»€*rsons,  as  such  witness  as  aforei 
traveled^  the  number  of  milofl  so  sot  opposite 
traveling  to,  and  the  same  distance  in  returning 
triah  [If  (jt  cofifesi  over  the  taxing  of  some  of  the 
not  Bu^om  may  be  anticipated,  mmj  odd:^  That 
of  said  persona  named  was  a  ne<?es3arv  and  raat< 
the  part  of  the  plaintiff  [or,  defendant]  on  ti 
action,^  and  was  duly  sworn  upon  the  trial  [exce 
—  names — whose  attendance  had  i>eeo  obtained 
good  faith  wilh  the  expecfation  that  their  testinion 
material  on  the  trial  of  the  issues  herein.]^ 

{Jurat.] 

FORM  Ho,  1691. 
Refer e«*i  ifSd^vit  as  to  time  apcflt*^^ 

ITitle  of  court  and  cause,} 
County  of  [Xew  York:],  ss.: 

E>  F,,  being  duly  sworn,  says:  that  he  is  the  re 
to  hear  and  determine  the  issues  in  this  action, 
1        p^  stipulation  of  the  parties  hereto,  that  the  referee 

,  83  Party  not  entitled  to  fee  in  his  1  N,  Y.  8upp,  538, 

own  o&»e.    RJioadeA  t*.  Bank,  12  Pbik,  434;   ClipevcT   r,   P; 

(  30  K  74    Hun,    530,   20   : 

A  Ab  to   iittorne)%  coitiptirp  Abbot  t\  Kiey  r.   ITcaIpj',  2 

f     ■  Johnson,   47   Wis^,   230;    Pearman  i\  18  St.  Rep.  174,    J 

m  Oould,  42  N.  J.  Eq*  4,  <i  Cent,  Rep.  ment  vvljen  taxmg 

^    ■  541,  ord^r  postponing  tri 

^  33  If  there  is  a  foreign  wiineHfl,  may  *^  An  affLdnvH  bi 

insert  here,  "within  this  State/*  properly  be  present 


34  It  is  necessary  to  atat*  that  the  Engan,  51   App,   D: 

witness  was  both  material  and  uet^es-  Sup  p.    83fl;    Gilbn 

sary,     O'Loughlin    r,    Hammond,    12  N,  Y.  Siipp,  30,  40 

N,  Y.   Cir,  Pro.  Rep.   ITl.     Sbowini^  certifici^te   by    Ihe 

that    he    Wii»    actually    sworn    estab-  with  the  (iBidaTit  ( 

Hshe»    th^fl^     matters    prima    facte,  to   payment,   hafi   t 

Wheeler  i\  Ruckman,  28  N,  Y.  Super,  Matter  of  Reeves,  i 

Ct.  702.  457. 

3fiDurant  t\  Abendroth,  48  Run,  16, 
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dollars  per  hour  and  dollars  for  each  adjoum- 

t,]  and  [if  siLch  further  stipulation  has  been  made']  that  each 
7  should  pay  one-half  of  such  fee  from  session  to  session  as 
referee  proceeded,  a  total  of  dollars  was  paid  to  de- 

alt,   of  which  the    [defendant]    paid  one-half,   or 
irs.      This  said  sum  represented  the  hours  during  which  the 
ings    before    deponent    were   continued,    together    with    the 
Dus   adjournments  had,  and  charged  for  at  said  stipulated 

he   [defendant]  has  also  paid  deponent  the  further  sum  of 
dollars  [in  addition  to  the  dollars  before  referred 

which  was  the  amount  of  deponent's  charge,  at  said  stipu- 
i  rate  of  dollars  per  hour,  for  hours  which 

>nent  necessarily  spent  in  considering  the  evidence  and  ex- 
ts,  and  determining  the  issues  herein, 
he  total  sum  paid  to  deponent  by  said  defendant  is 
ars,  all  of  which  should  be  taxed  herein  as  a  disbursement^ 
er  the  stipulation  of  the  parties. 

>rn   to  before  me   this! 
ay  of  ,  19     .         J 


FORM  No.  1098. 
Notice  of  taxation  of  cott8.S7 


^lease  take  notice,  that  the  within  bill  of  costs  will  be  pre- 
ted  to  the  clerk  of  this  court  [or,  of  the  county  of  ,] 

adjustment,  at  his  office,  in  the  [County  Court  House]  in  the 


of  ,  on  the 

he         noon. 

Date.] 

Idress]  To  , 

Attorney  for 


day  of 


19     ,at 


o'clock 


[Signature  and  office  address  o/], 
Attorney  for 


/ 


Ab  to  time  for  serving,  see  Code 
Pro.,  If  3263,  3161,  subd.  6. 
lien  the  Appellate  Division 
rds  $10  motion  costs  "  and  dis- 
lements,"  the  latter  must  be 
d.  Margulies  r.  Damrosch,  23 
!.  77,  61  N.  Y.  Supp.  833. 


If  the  bill  of  costs  as  originally 
presented  and  taxed  omits  items,  the 
remedy  is  by  motion  for  leave  to  sub- 
stitute and  tax  another  bill  of  costs. 
See  Talcott  v.  Wabash  R.  Co.,  99  App. 
Div.  239,  90  N.  Y.  Supp.  1037. 
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FORM  No.  1693. 
Objectioni  to  t4JUtUoii.3» 

[TUle  of  court  and  catise.} 

Upon  tiie  taxation  of  costs  herein  the  [def< 
following  objections  with  the  clerk  of  this  court: 
detailf'' 

[Date*}  ^Signature  and  office  ad 

Attorney  fo 

FOtH  No.  1694. 
notice  of  re-Adjustment  of  coflti>^ 

[As  in  Form  No^    1602 j   except   suhdituiing 
for  "  adjustment/*] 

FORM  No.  1605. 
Notice  of  motion  for  lotazatlon  of  cost 

ITiile  of  court  and  ca^use.^ 

Please  take  notice,  that  upon  the  bill  of  cost 
the  clerk  of  this  courts  and  the  ailidarit  of  A. 
neKed,  and  tlic  annexed  affidavit*^  of  [etc  spec 
before  the  clerk ^^  and  coniinuing  as  in  Form  Sli 


f 

¥ 


38  Or  the  objeetions  m&j  be  noted 
by  ihe  elerk  opposite  the  respective 
items  in  the  biU  presented.  The  ob- 
jeetiqns  may  be  supported  by  afHda- 
vit»  to  the  faets  on  which  tliey  are 
founded*  Crosley  r.  Cobb,  37  Hun» 
271,  9  Civ.  Pro.  Rep.  322. 

An  objection  to  the  taxation  ol 
costs  cannot  be  raised  upon  an  appeal 
from  the  judgment  in  which  they  are 
IncorporHrted.  Hecla»  etc.,  Min.  Co.  t^, 
0*NeiIi,  C7  Hun,  07,  22  N.  V,  Supp. 
130,  23  Civ.  Pro.  Rep.  143. 

If  objcetion  is  to  be  raised  as  to 
the  necessity  of  a  disbursenient,  an 
affidavit  should  be  prei^ented.  S**e 
Cutter  v.  Morris,  20  \^ltly.  Dig,  254, 
7  N,  Y.  St-  Rep.  426. 

■^See  statement  of  objections  in 
I^wson  (\  Hill,  60  Hun,  28S,  20  N,  Y. 
Supp.  mi. 

*o  E.**sentifll  whenever  the  coftts 
were  oriijinallv  adjusted  without 
notice.     Code  Civ.  Pro.,  g  3264. 

If  the  moving  party  fails  to  appear 


the  elerk  shout c 
tlM?  readjustment 
son,  43  Misc.  372 

*i  The  motion 
time,    notwithst^ 
party  bus  appe 
undertaking. 
103  App.  Div.   4 
1088. 

*3The  affidavv 
the  bill  was  t«x 
on  the  taxation, 
items  thought  to 
to  objectionable 
lowed,  it  shou^ 
which  were  abs( 
in  any  event  wei 
those  that  might 
authorized  aecc 
stances,  it  shoul 
of  tbp  objection. 

*^  Only  the  pa 
fore  the  clerk  up 
tion  can  be  const 
Dion*  Bon  ton  Co., 
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lief  sought:']  for  a  retaxation  of  the  costs  herein,  by  striking 
from  the  costs  as  allowed  by  the  clerk  the  trial  fee  [etc., 
fyi^  y^hat  —  or,  by  adding  thereto  —  specify  what]  And 
the  amount  so  stricken  from  the  bill  of  costs  as  adjusted  by 
lerk,  and  included  in  the  judgment  entered  herein  on  the 
of  ,  19     ,  be  credited  upon  any  execution  issued 

L  said  judgment,**  and  for  such  other  relief  as  may  be  just, 
costs  of  this  motion. 

FORM  No.  1696. 
Order  on  motion  for  retaxation.4S 

le  {court  order)  and  recitals;  see  Form  820,  p.  1174.] 

RDBRED,  that  the  taxation  of  costs  herein  be  modified  by 
:ing  out  the  item  of  $  for  [e<c.],  and  that  the  total 

unt  thereof,  viz.,  dollars,  be  credited  upon  the  execution 

3  issued  herein,  together  with  ten  dollars  costs  of  this  motion. 
,  by  inserting  $  for  —  stating  corrections]. 

Or  if  a  question  of  fact  remains  to  he  determined,^  may  say:] 
EBED,  that  the  taxation  of  costs  herein  be  set  aside,  and  a 
nation  be  had  on  [two]  days'  notice  with  leave  to  either  party 
Lse  additional  affidavits  before  the  clerk  [^and  may  state  the 
inds  or  proofs  on  which  item  in  controversy  shall  be  deter^ 
ed].*^ 

Inter:   \_signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1607. 
Judgment  on  inquest.^ 
tie  of  court  and  action.] 

'his  cause  having  been  regularly  brought  on  for  trial  upon 
issues  of  fact,  this  [or,  the]        day  of  ,  19     ,  at  a  Trial 

tn  of  this  court,  before  Mr.  Justice  J.  K.  and  a  jury;  after 


r.  Y.  Supp.  619;  Evans  v.  Silber- 
n,  7  App.  Div.  130,  40  N.  Y. 
).  298. 

is  not  necessary  that  an  affida- 
presented  to  the  clerk  upon  the 
tion  should  have  been  filed. 
IS  r.  Silbermann,  supra, 
ipies  of  the  papers  before  the 
:  need  not  be  served  with  this 
•e  of  motion.  Ferfjruson  r. 
ley,  9  N.  Y.  Civ.  Pro.  Rep.  236. 
N.  Y.  Code  Civ.  Pro.,  $  3264. 
le  judgment  is  not  to  be  changed 
the  amount  of  the  reduction  is 


to  be  credited  upon  the  executioTi. 
Hewitt  r.  City  Mills,  136  N.  Y.  211, 
29  Abb.  N.  C.  459. 

«N.  Y.  Code  Civ.  Pro.,  SS  2264- 
2266.     Crosley  v.  Cobb,  37  Hun,  271. 

^  Lyman  v.  Young  Men's  Cosmol. 
Club,  38  App.  Div.  220,  56  N.  Y. 
Supp.  712. 

47  If  costs  have  been  taxed  in  favor 
of  wrong  party  a  new  taxation  should 
be  ordered.  Adolph  c.  De  Ceu,  45 
Hun,  130,  13  Civ.  Pro.  Rep.  6. 

48  For  affidavit  of  merits  to  pre- 
vent, see  Form  1604. 
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due  notice  of  trial  given  to  the  [attomev  for  tt* 
who  has  herelofore  appeared  herein,  and  an  it 
duly  taken***  at  the  opening  of  the  court,  on  tl 
no  affidavit  of  nierita  having  bteo  filed  or  serve 
ant's  answer  being  unverified^  and  said  defendj 
and  a  verdict  for  plaintiff  having  been  thereii] 
for  the  sum  of  dollars^  and  plaintifPs 

dulj  adjusted  at  the  sum  of  dollars 

of  A.  T,,  attorney  for  the  plaintiff ; 

It  is  adjudged  Iconlinue  as  in  Form  1703^  I 

FOItM  No.  168B. 
FindiDgt  of  trial  judgftt  Alter  i&^iieat  t&ken  upon  d^feo 

of  cAleBdtf. 

{Title  of  court  and  cause.} 

This  cause  having  been  duly  reached  on  the  ei 
lar  order,  at  a  Trial  Term  of  this  court  held  by 
day  of  ^  19     ,  at  ,  and  the  can?* 

called  for  trial,  and  no  one  appearing  on  hehnlf 
and  the  allegations  and  proofs  of  the  plaintiff 
heard  and  considered  by  me,  I  hereby  make  the : 

FiNDmos  OF  Fact, 

[Coniinuef  as  in  ike  case  of  a  iriul  before  a 
see  Form  No,  1748, 

FORM  Wo,  1^0. 
|udgm«at  by  defemdaat^t  default  wbeo  cause  ii  reacb 

ITiih  of  court  and  ar^i'on*] 
This  cause  having  been  duly  reached  on  th 

regular  order  at  a  Trial  Term  of  this  courts  on 
19     ,  after  due  notice  of  trial  thereof  to  the 
defendant  %vho  haa  [or,  the  respective  attomevs 


^^Sce  notea  to  Fonu  in04.  De- 
fendant, it  he  wishes  to  contest  the 
grounds  of  the  judgment  on  evjil&nce, 
muBt  appeitr  at  the  Inquest.  Greco- 
leaf  r,  Brooklyn,  Fl«thufth,  etc,  R*  R. 
Co.,  102  N,  \\  90.  di&miseing  appeal 
from  37  Hun,  435. 

so  The  defctidnnVa  failure  to  ap- 
pear  waives  a  Jury  trial  on  his  part, 
and  plaintiff  makes  his  nroof  before 
the  preai<lin(?  jtirl^(^,  or,  in  cf>»i?  of  urn 
liquidated  dumiijrpfl,  th**  judge  may 
have  a  jury  impanel] ed  before  liim  to 


ORqpfijj  I}j0  (Jam 
trirtl,  with  pron 
uet^essary  part 

For  the  pro 
Hnr^welK  34  B 
Weir.  2  K.  D  I 
f\  Flf^ij^Hiel,  5  ] 
i\  Finn,  9  Dal 
Baird,  11  How. 

fil  .Spp  Fntter  1 
43;  Browning  I 
4g7, 
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^ho  have]  heretofore  appeared  herein ;  and  no  one  appearing 
half  of  said  defendant  [s],*^  and  the  plaintiffs  allegations  and 
•8  having  been  duly  heard  by  the  court,  and  a  decision  having 
duly  made  and  filed  herein  on  the  day  of  >  19     > 

ein  judgment  is  directed  as  hereinafter  provided  [or,  where 
wry  assesses  the  damages  and  the  jury,  under  the  direction  of 
ourt  having  duly  assessed  the  plaintiffs  damages  at  the  sum 
dollars,]  and  the  plaintiffs  costs  having  been  duly 
jted  at  the  sum  of  dollars:  Now,  on  motion  of  A.  T., 

ney  for  the  plaintiff, 

IS  ADJUDGED,  [coniinue  as  in  other  Forms,  helow']. 

FORM  No.  1700. 
udgment  on  dismiaaal  of  complaint  for  plaintiff's  failure  to  appear. 
le  of  court  and  action.'] 

bis  cause  having  been  duly  reached  on  the  calendar  in  it^ 
lar  order,  at  a  Trial  Term  of  this  court,  before  Mr.  Justice 
L  and  a  jury,  on  this  [or,  the]  day  of  >  19     > 

due  notice  of  the  trial  thereof  having  been  given  to  plaintiffs 
mey,  and  no  one  appearing  for  plaintiff,  and  judgment  by 
ult  having  been  directed  [if  affirmative  relief  was  asJced  by 
ndant,  add:  and  defendant  Y.  Z.  having  made  his  allegations 
proof  in  support  of  the  affirmative  relief  demanded  in  his 
ver,  and  the  court  having  duly  made  and  filed  its  decision  on 
day  of  >  19     >  wherein  judgment  is  directed  for 

defendant  as  hereinafter  provided  —  or,  state  assessment  of 
ages,  if  any],  and  the  defendant's  costs  having  been  duly 
isted  at  the  sum  of  :  Now,  on  motion  of  Z.  T.,  attorney 

defendant, 

T  IS  ADJUDGED,  that  the  plaintiffs  complaint  be  and  the  same 
lerebv  dismissed  [if  affirmative  relief  be  asked,  state  it;  see 
ms  Nos.  1857  to  1895],  and  that  the  defendant  recover  of  the 
ntiff  his  costs  as  taxed,  amountins:  to  the  sum  of  dollars. 

ite  and  authentication  as  in  Form  1703.] 


FORM  No.  17§1. 
Motion  to  vacate  judgment  taken  by  default 

See  Forms  Nos.  2042-2043.] 


Defendant  has  a  right  to  appear 
defend  fully,  when  the  cause  is 
'd  in  its  order,  although  by  reason 
ot  filing  an  affidavit  of  merits  ho 


could  not  have  objected  to  an  inquest 
being  taken  at  the  opening  of  the 
court.  Starkweather  v,  Carswell,  1 
Wend.  77. 


1854 


ABBOTT  S  FKACT1CB  AXD  VOBMi 


> 


FORM  Ko    1702. 
Judgment  on  noniult  or  dismiAiai  Qi  cQinpkiiit  i 

lAs  in  Form  No.  1703  to  Ike  *,  coniinuinff:}  a 
and  proofs  on  tbe  part  of  the  plaintiff  having 
considert^dj  and  said  jiiitiee  having  directed  thi 
dismissed,***  end  defc'ndant^s  costs  having  been 
$  ;  Now,  on  motion  of  T*  Z.^  for  said 

Adjudgeb,  that  this  action  be  and  the  same  he 
and  that  the  df^fendant  recover  of  the  plaintiff 
coats  of  this  action, 

lAutheniication  as  m  Form  No,  1703,] 

FORM  Ho.  1703. 
Judgment  on  verdict — common  Form^ 

[TUh  of  court  and  action.]^ 

The  issues  in  this  action  having  becm  duly  br( 
before  Mr.  Justice  J-  K*  and  a  jury,  at  a  Tr 
court,  held  on  the  day  of  ,  19 

court  house  [or,  city  hall],  in  the  city  ,  i 


63  A  judgment  of  diamUsa)  for  fuil^ 
ur«  ol  pit>of  should  not  be  on  Uie 
inerite.  Weeka  v.  Van  Ness,  104 
App,  Div,  7*  m  N.  W  Supp.  337, 

A  jtidt^TTjent  thdt  the  Act  ion  be  di^* 
mispi^d  without  qURli^cation^  at  com- 
mon i&w,  13  not  (in  a djij dilution 
w  h  i  r  li  w  i  1 1  I  III  r  a  f  res  b  ft  ct  i  on.  \V'beeler 
i\  Rurkmon,  61  N.  Y.  391,  aff'g,  7 
Rob.  547. 

A  decree  in  equity  in  racli  terms 
without  qualification  u  gertemlly  A 
bart  s<*R  p.  1?^90,  note  5L 

Under  N,  Y,  Code  Civ.  Vn\.  $  )2(W^ 
the  eommon  law  rule  prevails  In  nil 
aetioniv,  and  if  the  dismiftaal  if  upon 
the  merits,  the  %vorda  '*  upon  the 
niprita  "*  filiould  be  inserted^  or  the 
grounds  of  the  judpTient  stated*  But 
the  failure  of  the  judgment  to  recite 
that  it  was  upon  the  merits  is  not 
conclusive  that  it  ivaa  not.  Bee  Keyes 
ff.  Smith,  1S3  N,  Y.  37«J. 

Where  tht?  trial  is  before  a  jury» 
the  eourt  has  no  aulhority,  either  at 
the  close  of  plftintifT*s  evidence  or  at 
the  cioee  of  the  evidt^ncc  of  both  par- 
tiea,  to  dirt^ct  the  dismissal  of  the 
eom  plaint  upon  tli<*  merits-  Hart  in 
V.  BiiehRnan,  100  A  pp.  Div.  403,  01 
K.    Y.    Supp.   4S4.      It    waa    said   in 


Niagnra  Fire  li 
Storea,  IQl  App. 
Supp.  208»  that  \ 
evidence  has  bee] 
the  evidence  plai 
no  cause  of  acti 
position  of  the  ca 
ver<lict  lor  the  d 

Mlf  the  jud| 
upon  the  motion 
1<L)VV3  the  caf?  'o 
aubscquently  grn 
dismisa,  a  form;] 
judgtJient  of  Tion 
and  litcdi  and  th^ 
and  serve  an  exi 
lion.  Code  Civ.  1 
Caywood,  J  02  N. 
misT^al  ia  directs 
difiehuTgc,  no  dc 
Bee  I>et*ley  t\  He 
Ware  r.  I>o!*  Faa 

^  For  various 
1704  to  1719;  fo 
for  judjrraents  in 
Forms  18:17  to  1^ 

UTiether  en  inl 
can  Iw  entered  of 
ing  tbe  fact  of  \h 
preveeedfsigp   are 
mine  Ihe  amount, 
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the  defendant  \_ar,  all  of  the  defendants]  appearing^  by 
Bel  *  \_or,  if  an  inquest  or  default  is  taken  as  to  any,  say: 
le  defendants  appearing  by  counsel,  except  W.  X.,  and  recite 
est  or  default  as  in  Form  1699  or  1700],  and  the  issues  hav- 
)eeii  duly  tried,  t  and  a  verdict  for  the  plaintiff  [^or,  defend- 

having  been  duly  rendered  [if  so,  say:  by  direction  of  the 

t]*^  on  the  [said]         day  of  ,  19     ,  §  [for  the  sum 

]  Ti   [and  the  costs  of  the  said  plaintiff  having  been 

adjusted  at  dollars  —  for  other  recitals  see  Forms  1704 

719  (below)']:  Now,  on  motion  of  A.  T.,  attorney  for  said 
itifF, 

r  IS  ADJUDGED,  that  X  the  plaintiff  [name']  recover  of  the 
ndants  [names']  the  [sum  of  dollars],  found  by  the 

',   §  with  dollars  costs  as  taxed,  amounting  in  all  to 

dollars"  [or,  if  for  defendant:  that  the  defendants  [names] 
ver  of  the  plaintiff  [name]  the  sum  of  dollars,  the 

I  as  taxed,*^  [and  may  add,  and  that  the  defendants  have  judg- 


unsettled  —  compare    dictum    in 

V.  Vandemark,  99  N.  Y.  29,  afTg 
inn,  214,  in  affirmative;  abstr. 
,  with  note,  18  Abb.  N.  C.  158; 
dictum  in  Cornell  r.  Cornell,  96 
^  108,  in  negative, 
le  general  provisions  of  the  Code 
>  pleading  expressly  allowing  the 
plaint  to  demand  an  interlocutory 
ment  in  terms,  refer  only  to  ac- 
B  triable  by  the  court  without  a 
.  I  482. 
a    additional    provision    that    in 

cases  plaintiff  must  demand  final 
^ent  only,  was  contained  in  the 
i  of  1876,  but  was  struck  out  in 
\  when  the  definition  of  inter- 
tory  judgment  (9  1201)  was  also 
ck  out.     But  provisions  in  chap- 

14,  subsequently  adopted,  ex- 
sly  allow  interlocutory  judgment 
)artition  (N.  Y.  Code  Civ.  Pro., 
46),  which  is  triable  by  jury,  and 
n  action  for  dower  (id.,  fS  1607, 
1-1622),  an  action  to  determine  an 
irse  claim  of  dower  (9  1648),  and 
ction  for  waste  ( §  1657 ) ,  in  which 
ons  jury  trial  is  matter  of  right 
968 ) ;   and  the  better  opinion  is 

which  favors  this  convenient  pro- 
ire. 
This   clause   is  desirable,  for  it 

preclude  objections  to  defects  of 


proof  of  service  in  the  judgment-roll. 
Page  1753,  note  8;  Eaton  v.  Harris, 
42  Ala.  491;  Triplett  v.  Gillen,  6 
J.  J.  Marsh.  (Ky.),  464;  Mitchell  t;. 
Robson,  62  Wise.  155,  8  N.  W.  Rep. 
886;  Smith  v.  Wood,  37  Tex.  616; 
8.  p..  Miller  r.  Handy,  40  111.  448,  ap- 
proved in  Harris  t?.  Lester,  80  id.  307. 

57  The  court  cannot  direct  the  jury 
to  bring  in  a  verdict  of  non-suit. 
Stumpf  t*.  Hollahan,  101  App.  Div. 
383,  91  N.  Y.  Supp.  1062. 

58  If  the  verdict  is  for  different 
amounts  against  the  defendants,  or  if 
the  plaintiff  is  entitled  to  interlocu- 
tory costs  against  one  or  more  of 
them,  the  judgment  may  properly  di- 
rect the  separate  recoveries.  Fox  t;. 
Mullcr,  31  Misc.  470,  64  N.  Y.  Supp. 
388.  If  directed  to  be  paid  out  of  a 
particular  fund,  indicate  it  as  thus: 
to  be  paid  out  of  the  estate  of  M.  N. 
by  the  defendant,  as  his  executor. 
Hei  V.  Heller,  63  Wise.  415,  10  N.  W. 
Rep.  620. 

»  As  to  the  right  of  several  defend- 
ants appearing  separately,  and  suc- 
ceeding, to  separate  bills  of  costs,  see 
Delaware  &  L.  R.  R.  Co.  v.  Burkard, 
40  Hun,  625;  Lane  v.  Van  Orden,  11 
Abb.  N.  C.  228;  Zeisler  v.  Steinmann, 
53  N.  Y.  Super.  Ct.  184;  N.  Y.  Code 
Civ.  Pro.,  9  3229. 
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men!  against  the  plaintiff  upon  the  issues  in  1 
slate  the  different  provmons  required  in  actions 
as  in  Forms  1857  to  1B95  [and  have  eacecution 
Judgment  this  daj  of  ,  19     .*® 

ISignat 


FoBua   Nos.    1704-1719. 


RECITALS   GUTTABLE   TO 
GOING  FORM. 

FDEH  K«.  170C 
Change  of  p&tties* 

This  action  having  been  originally  commOTcc 
fendants  alwve  named,  together  with  W,  X.  an 
action  having  been,  bj  an  order  of  court,  dul 
daY  of  ,  19     J  di&coutinued  aa 

W_  X.,  and  the  death  of  the  defendant  V.  W. 
gc^ted  on  the  record  hv  the  attorney  for  the  de 
open  courtj  npon  the  trial  hereafter  mentioned  [ 
has  been  made,  rente  if,  inchding  the  fact  that 
ttHis  MBrved  with  the  order ,  and  answered],^'  an' 
tinuing  as  in  Form  1703  from  the  beginning^ 

FORM  No.  1705. 
TliA  same— by  Ofdei  of  ititerptead«r.« 

This  action  having  been  originally  commene 
and  the  eourt  having  by  an  order  duly  granted  < 
of  said  Y.  Z*,  and  entered  the        day  of  ^ 

W.  X.  as^  defendant  in  the  place  of  baiiI  Y,  Z,, 
having  thereupon  appeared  as  defenilant  hereii 
[contimiing  as  in  Form  1703  from  the  heginnif 

FORM  Ko.  ITOe. 
K«w  triaLflo 

I  Insert  after  title,'\  A  new  trial  having  be 
dered  in  this  action  [the  former  judgment  l>eing 
as  security  only],  and  the  issues  accordingly  [ 
Form  1703  from  the  beginning}. 


n  8uch  &11  adjudjcation  after  a  fi^- 
ernl  verdict  for  defendant,  was  con- 
sidered esaential  by  the  Special  Term 
in  Overton  r,  Nat  Bitiik  of  Auburn, 
3  N.  Y.  St,  Rep,  Ififl, 

01  Thift  oliiu^e  is  entirely  unne«*efl* 
Barji  but  is  eontinuallj  inserted.  The 
clerk  has  no  authority  to  enter  a 
ju4gin«ni  which  provides  that  it  may 


be  enforced  by 
Baeon  t^  Grossnii 
80  N,  Y.  SiJpp.  e 

tSN.  Y.  Code  1 

OS  Matter   of   t 
Djv.  27B,  m  N.  ^ 

e*  See    Form 
where  money  wn^ 

^  Such    ft    reri 
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FORM  No.  1707. 
Xotioii  at  Appellate  Diviiion,  for  new  trial  denied-M 

nsert  after  recital  of  verdict  .''I  and  the  plaintiff  \_or,  def end- 
having  moved  in  the  first  instance  at  the  Appellate  Division 
I  new  trial,  and  the  motion  having  been  denied,  and  an  order 
ing  the  sanje  having  been  more  than  four  days  heretofore  duly 
■ed,  and  a  copy  thereof  served  on  the  attorney  for  the  defend- 
[or,  plaintiff],  with  notice  of  entry. 

FORM  No.  1708. 
Conaolidation  of  several  actiona. 

Recite  their  having  been  brought,  and  the  bringing  on  of  the 
8  together,  etc.,  adding  as  thus:^^  and  all  the  parties  to  the  said 
►ns  having  consented  in  open  court^  that  the  said  actions 
Jd  be  consolidated,  and  heard  and  determined  as  one  action, 
that  if  judgment  be  rendered  for  the  plaintiffs,  a  single  judg- 
t  be  rendered  for  a  joint  recovery  [^continuing  with  the  other 
UiW]. 

FORM  No.  1709. 
Sealed  verdict. 

Insert:']  and  the  court  having  directed  the  jury  to  render  a 

Bd  verdict,  and  they  having  after  due  deliberation  duly  brought 

court  and  rendered  such  verdict  on  the  day  of  , 

,  for  the  plaintiff  for  the  sum  of  dollars,  which  has 

I  duly  recorded  [continmng  with  the  other  recitals]. 


FORM  No.  1710. 
Special  verdict 
Insert:]  and  a  special  verdict  having  been  duly  found  by  the 
r  on  the  [said]  day  of  >  1^     >  Mid  duly  recorded  [or 

f  set  forth]  y  and  the  court  having  by  an  order  duly  made  and 
)Ted  herein  on  the  day  of  >  19     ,  directed  judg- 

it  to  be  entered  thereon  to  the  effect  hereinafter  stated  [con- 
ling  with  the  other  recitals]. 


icessary  where  the  former  trial 
not  result  in  judgment,  or  the 
[xnent  was  absolutely  vacated, 
the  practice  where  the  judgment 
allowed  to  stand  as  security,  com- 
)  Dows  V,  Boughton,  3  Hill,  452. 
N.   Y.    Code   Civ.   Pro.,    %   1227. 

117 


Such  is  the  motion  when  exceptions 
are  ordered  to  be  heard  by  the  Appel- 
late Division  in  the  first  instance. 
For  complete  form  of  judgment  in 
such  case,  see  Form  1659. 

67  For  other  modes  of  consolidation, 
see  p.  1519. 
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FOEH  Ho.  ITIl. 
Verdict,  with  Answers  to  apedal  ques 

[Insert:]  and  the  court  having  directed  thi 
general  verdict,  and  to  find  upon  tlie  following 
First.  Was  [arid  so  on],  jlnd  the  said  jury 
dered  a  general  verdict  for  the  sum  of  do] 

to  the  first  question^  Ym  [and  so  on:  and  con 
recitals] . 

FORM  No.  1712. 

Verdict  subject  to  opimon  of  the  coi 

And  a  verdict  having  been  duly  rendered  i 
Bubject  to  the  opinion  of  the  court  at  Appelh 
case  to  be  made  by  the  [plaintiff J,  and  the 
heard  at  said  Appellate  Division,  and  an  ordei 
mad«  and  enter€<l  on  tlie  day  of  , 

lat«    Division    directing   judgment    upon    bslu 
dered  [e^c,] 

FORM  No.  1713. 

Verdict  on  penal  bond. 

And  the  jury  having  duly  rendered  a  verdict 
f»xeei!ted  and  delivered  by  the  defendants  to 
day  of  *  19     >  in  the  j>enfll  sum  of  $ 

and  assessing  plaintiff's  damages  at  $         :  {con 

recitals]. 

FORM  Ho.  1714. 
Interest  on  verdict. 

^After  recital  of  verdict  add:]  and  the  int< 
the  day  of  ,  19     ^  die  day  of  said  n 

of  action  for  causing  death. ^  the  day  of  the  dci 
to  this  date^  having  bt^en  iluly  computed  by  th 
of  six  per  cent,  per  annum,  at  the  sum  of 
gether  with  the  sum  iuv^ rded  by  said  verdict,  a 
die  sum  of  dollars. 

FORM  Zfa.  1715. 
LlabUity  to  body  execytion^^^ 

And  it  appearing  from  the  pleadings  [and 
this  is  an  action  in  which  the  plaintiff  is  en  tit 
judgment  by  execution  against  the  body  of  the  i 


Mif  the  date  la  not  fixed  hf  the 
verdit't,  the  clerk  will  detertome  H  on 
affidavits,  N,  Y.  Code  Civ.  Pro,. 
I  IBOC 

ffi*  Such  clauee  ia  required  in  the 
New  York  City  Municipal  Courts  by 


Municipal  Cour 
recit-al  is  impr 
entered  in  a  i^oi 
l>e  fitricken  out 
Gro^smanp  90  A] 
8upp.  60. 
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FORM  No.  1716. 
Reducing  yerdict.70 

Insert  after  recital  of  verdict:']   and  the  plaintiff  having  by 
ulation,  duly  filed,  [pursuant  to  an  order  entered  herein  the 
day  of  ,  19     ,^^]  consented  to  reduce  the  said  ver- 

',  to  the  sum  of  dollars : 

FORM  Ho.  1717. 
Certificate  of  judge  to  entitle  to  C08t8.72 

Insert  hetween  recitals  of  verdict  and  of  costs:]  and  said  ju&- 
I  having  duly  certified  that  [^etc,  as  in  certificate]. 

FORM  No.  1718. 
AUowance  by  order  of  court. 

Insert  after  recital  of  amount  of  costs :]'^  including  an  allow- 
le  of  dollars  which  the  court  at  the  trial  \_or,  by  order 

ered  the  day  of         ,  19     ],  duly  granted  to  the  plaintiff. 


FORM  No.  1710. 
y  reaaon  of  attachment;  recital  as  to  costs  and  allowance  may  be  thnai 

&jid  a  warrant  of  attachment  having  been  issued  herein  on 
intiff's  application  on  the  day  of  ,   19     ,   under 

ich  the  sheriff  of  the  county  of  ,  attached  defendant's 

)perty  to  the  value  of  $         ,  and  plaintiff's  costs,  including 
Dwanoe,  having  been  duly  adjusted  at  the  sum  of  $ 


.74 


©Under  N.  Y.  Code  Cvr.  Pro., 
H76,  a  part  may  be  remitted  vol- 
tarily  in  any  case.  The  same  prin- 
le  applies  to  a  verdict  for  posses- 
D  of  specific  property,  as  in  eject- 
nt  Keen  v,  Schnedler,  6  West, 
p.  851. 

1  Alabama  Gold  Life  Ins.  Co.  v. 
!hol8,  109  U.  S.  232  (allowing  de- 
rtion  to  preclude  jurisdiction  to  re- 
w) ;  Jencks  v.  Van  Brunt,  19 
dy.  Dig.  278  (deduction  to  conform 
amount  claimed  in  complaint), 
[n  Rothgerber  f?.  Wonderly,  66  111. 
),  judgment  was  entered  for   the 


full  amount,  adding  that  it  was  sub* 
je(;t  to  the  deduction  specified;  and 
it  was  said  that  execution  could  issue 
for  the  full  amount. 

72  See  Forms  1676-1681. 

73  Unless  the  judgment  contains 
such  a  recital  showing  that  the  extra 
allowance  was  included,  the  Appellate 
Division  will  not  interfere,  although 
the  direction  for  the  allowance  is  con- 
tained in  the  decision.  Koehler  Co. 
1?.  Brady,  22  App.  Div.  624,  47  N.  Y. 
Supp.  984,  afTd,  163  N.  Y.  565. 

74  N.  Y.  Code  Civ.  Pro.,  %  3M2. 


i 
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FORM  No.  17M. 
Judgment  for  double  or  treble  damage 

IBeeUals  as  in  Form  1703,  etc.,  inserting  af 
recital  of  rerdici:]  single  damages/®  and  the  c 
the  [election"  and]  application  of  the  plainti 
ment  to  be  entered  thereon  for  [treble]  damag 

It  is  ADJUDGED,  that  the  plaintiff  recover  c 

[treble]  the  amount  of  the  damages  so  as  afores 

jurors  [or,  assrs^sed  by  said  sheriff's  jury],  togei 

coat6,  amounting  in  the  whole  to  dollare 

lAtUhentication  as  in  Form  170 


FORM  No.  1721. 
Judgment  in  ftvor  of  plaintiff,  against  a  part  of  tl 

[As  in  Form  1703  to  the  t,  continuing:^  and 
been  duly  rendered  in  favor  of  the  plaintiff  ag 
ants  [naming  those  unsuccessful^,  and  in  favor 
[naming  those  successful^,  against  the  plaintiff, 
the  plaintiff  having  been  duly  adjusted  at  the  sui 
Kow,  on  motion  of  A.  T.,  attorney  for  the  plaii 

It  is  AnjrnrrKDj  that  the  plaintiff  [name]  n 
frndaiits    [naming   those  unsuccessful]  d 

the  jury,  with  dollars  costs  as  taxed,  makii 

dollars  [or  state  special  relief  as  in  Forms  ISo^i 

And  the  court  having  on  motion  of  the  de 
of  those  successful],  and  on  due  notice  to  plaini 


7&Thi*  is  Jiterally  double  or  treble 
(King  r  Hjivonsi,  2r>  Wend.  420;  War- 
ren r.  DcKfliltle.  5  (ow.  678)  ;  not  as 
in  pai!€  of  co!it?i.  a  fraction  in  addition. 

TON.  Y.  Cmi*^  CiTT.  Pro.,  §  1184; 
Ktilp  V.  Bin!   (Pa..  1887),  8  Atl.  Rep. 

77  In  aft  ion  fnr  Ufiate.  N.  Y.  Code 
Hv.  Pro,,  ^  \GM.  In  otlior  cases 
troMlnfTj  wljere  tillowed,  is  of  course. 

U  ificft.  ifino. 

78Th(?  niU*  jit  eommon  law.  that  in 
an  nctinrt  npiinst  sivoral  defendants 
upon  nr?  iillpi?f*d  jnint  liability  ])lain- 
tifT  miist  fail  iinW-H  he  establish  the 
joint  liflbility,  has  been  abrogated  by 


the  Code  (8  1205 
thorizes  a  separal 
separate  liability 
fendants  is  estab 
although  the  can 
leged  in  the  com] 
Lawton  r.  Partrid 
97  N.  Y.  Supp. 
Bernard,  102  N.  Y 
Where  joint  tc 
together,  the  ent 
a^inst  one  of  th< 
plaintifT's  right  to 
against  the  other 
New  York,  111 
N.  Y.  Supp.  94. 


TRIAL,  ETC. IV.  BY  JUBY  J  JUDGMENT.  1861 

I  last  named  defendants  recover  costs  against  the  plaintiflF,^ 
such  costs  having  been  duly  adjusted  at         dollars;  Now, 
motion  of  T.  W.,  attorney  for  said  last-named  defendants: 

.T  IS  FUBTHEB  ADJUDGED,  that  the  defendants  [^namesl,  re- 
ar of  the  plaintiff  [name]  dollars  costs  of  the  action  as 
ed. 

lAuthenticatian  as  in  Form  1703.] 

FORM  No.  1722. 
lCiB«nt  in  favor  of  a  part  of  the  plaintiffs,  against  all  the  defeBd«ata« 

[As  in  Form  1703  to  the  t,  continuing  .-'l  and  a  verdict  having' 
ra  rendered,  in  favor  of  the  plaintiffs  [naming  those  success- 
]y  against  all  the  defendants,  and  in  favor  of  the  said  defend- 
L8  against  the  plaintiff  [naming  the  unsuccessful  plaintiff^l ; 
►w,  on  motion  of  A.  T.,  attorney  for  the  plaintiffs : 

It  is  ADJUDGED,  that  the  said  plaintiffs  [naming  which]  ^  re- 
rer  of  all  the  defendants  [names]  dollars,  found  by  the 

ry,   with  dollars  costs,  making  together  dollars 

r  €t€Ue  special  relief  as  in  Forms  1857-1895]. 
And  on  motion  of  T.  Z.,  attorney  for  the  defendants,  it  is 
BTHEB  ADJUDGED,  that  as  to  the  plaintiff**  [naming  him],  the 
omplaint  be  dismissed,  and  that  the]  defendants  recover  of  the 
id  plaintiff  dollars,  costs  of  the  action  as  taxed. 

[Authentication  as  in  Form  1703.] 

FORM  No.  1723. 

dgmttit  in  favor  of  a  part  of  the  plaintiffs,  against  a  part  of  the  de« 

fendanti. 

[As  in  Form  1703  to  the  t,  continuing:]  and  a  verdict  hav- 
g  been  rendered  in  favor  of  the  plaintiffs  [naming  those  sue- 
w/tiZ],  against  the  defendants  [naming  which],  and  in  favor 
all  the  defendants  against  the  plaintiff  [naming  the  unsuccess- 
l  plaintiff],  and  in  favor  of  the  defendant  [naming  which], 
ainst  all  the  plaintiffs,  and  the  costs  of  said  [names  of  sue- 
fsful  plaintiffs]  having  been  duly  adjusted  at  dollars: 

Now,  on  motion  of  A.  T.,  attorney  for  the  plaintiffs  [names], 
is  ADJUDGED,  that  the  plaintiffs  [naming  them],  recover  of  the 
fendants  [naming  them],  dollars,  found  by  the  jury, 

th  dollars  costs  of  the  action,  making  together 

liars  [or  state  special  relief  as  in  Forms  1857-1895]. 

r»N.  Y.  CJode  Civ.  Pro.,  S  3229.  soKnowIton  t?.  Pierce,  41  How.  Pr. 

361. 


m 


1862  ABBOTT^S   PlL%CTrCE   AND   FDBMS. 

Akd    it    la    PITRTHER    ADJCDOED,    that    aS    to    tl 

[miming  ^im],  the  defendaata  have  judgment  oi 
that  they  recover  of  the  iaid  [naming  Atm], 
of  the  aetioB  ae  taxed, 

Apfu  IT  IS  FURTHER  ADJUDGED,  that  the  def 
himl^  have  judgLoent  on  the  issues  agatnst  the  ph 
he  recover  of  all  the  plaintiffs  dallars,  cos 

as  taxed. 

lAuthenikaiian  as  in  Fortn  1T03*' 

FORM  Ho.  1T04. 
Juigmeat  awAidiiia  money  pievioualy  |iAld  ioti 

ITitle  of  court  and  action,} 

The  defendant,  Y.  Z.,  by  an  order  duly  enterc 
day  of  ,  1  &     ,  having  been  pennitt 

days  after  the  aervice  of  a  copy  of  said  order  c 
to  deposit  in  court,  to  the  credit  of  this  action 
judgment  or  order  of  this  court,  the  sum  of 
interest  from  the  day  of  ^  W     ;  t 

fondant  having,  within  the  tirae  so  limited,  dej 
the  said  sum  and  interestp  to  wit,  dolhii 

of  said  order ;  and  the  ii=5sues  [proceed  a**?  in  Pom 
beginning  to  ike  t,  eont inning  (u?  thus:}  the 
before   tho  commencement  of  this  action,  the  1 
the  promifisory  note  described  in  the  complaint 
and  on  said  day   of  ^19     ,   was, 

proceeds  thereof,  to  wt,  the  sum  then  as  afores 
^        ¥  court., 

II,  That  tho  treasurer  of  the  county  of 
York  coufihj,   the  chamberlain  of  the  city  of  1 
to  the  said  the  said  sum  of  doUi 

court   [with  the  interest  accumulated  thereon], 
his  lawful  feea. 

m.  That  the  said  recover  of  tho 

dollars  costs  as  taxed, 

[Aulheniication  as  in  Form  1703. 

[CeHified  copy  to  he  eouniersigned  by  the 

certified  copy  wtih  deposiiary.^}         ^^ 

^  SI  Monroe  r.  Chttldwk,  78  111  420.  WN.  Y,  Gen.  R 

saN.    Y.    Code    Civ.    Pro.,    I    751; 
Court  Rule  No.  69. 
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FORM  No.  1785. 
idsment  agaiiiit  a  joint  debtor  not  lenred  in  a  prerioiit  «ction.S« 
s  in  Form  1703  to  the  §,  continuing  :'\  which  is  hereby  ad- 
k1  to  be  the  sum  now  remaining  unpaid  upon  the  original 
nent  recovered  in  a  former  action  by  the  plaintiff  against 
debtors,  of  which  the  defendant  Y.  Z.  was  one,  but  who  was 
irved  in  said  former  action,  as  alleged  in  the  complaint  herein, 
that  said  plaintiff  also  recover  his  said  costs  of  this  action 
xed,  amounting  in  all  to  dollars. 

[Autheniicaiion  as  in  Form  1703.] 

FORM  No.  1726. 
fiidsnient  where  pUintiflPs  recovery  entitles  defendant  to  cost8.85 

Recitals  of  proceedings  and  verdict,  decision,  or  report,  as 
\her  Forms,  etc.,  continuing:']  and  it  appearing  that  this  ac- 

being  one  of  which  a  justice  of  the  peace  has  jurisdiction, 
plaintiff  is  not  entitled  to  costs  [or,  that  the  plaintiff,  having 
vered  less  than  $50  in  this  action,  is  not  entitled  to  costs], 

the  defendant  is  entitled  to  costs  against  the  plaintiff,  and 
ndant's  costs  having  been  duly  adjusted  at  the  sum  of 
ars ;    Now,  on  motion  of  T.  Z.,  attorney  for  defendant : 

r  18  ADJUDGED,  that  the  plaintiff  recover  of  the  defendant 
dollars,  his  damages  so  found,  and  that  the  defendant  be 
wed  his  costs  of  this  action,  amounting  to  dollars,  and 

,  the  defendant  after  deducting  said  sum  of  Idamages]  from 
.  sum  of  [costs]  y  do  recover  of  the  plaintiff,  and  have  exe- 
on  for  the  sum  of  dollars,  the  residue  of  said  costs. 

[Authentication  as  in  Form  1703.] 

FORM  No.  1727. 
pncnt   where  defendant  is   entitled   to   costs   by  reason  of   offer  not 

accepted.86 

As  in  Form  1703  to  the  f,  continuing:]  and  the  defendant 
ing  more  than  ten  days  before  the  trial  of  this  action®^  duly 


N.  Y.  Code  Civ.  Pro.,  «  1937. 
I  is  still  to  be  deemed  a  judgment 
a  sum  of  money  only,  and  triable 
iury,  notwithstanding  the  phrase- 
Y  of  that  section, 
rter  final  judgment  entered  in  the 
inal  action,  plaintiff  cannot  serve 
summons  in  that  action  upon  one 
he  defendants  not  summoned,  but 
t  bring  a  new  action  on  the  judg- 
t.  Power  Pub.  Co.  v.  Hall,  69 
r.  Supp.  533. 

N.  Y.  Code  Civ.  Pro.,   |   3228; 
itney  v,  Daggett,   6  Abb.  N.   C. 


434;  Johnson  v.  Farrell,  10  Abb.  Pr. 
384;  Warden  i-.  Frost,  35  Hun,  141; 
Hudson  V,  Guttenberg,  9  Abb.  N.  C. 
415;  8.  P.,  note  to  next  Form. 

Application  to  the  court  is  not 
necessary  unless  there  are  several  de- 
fendants,  all  of  whom  are  not  entitled 
to  costs.  Lultgor  v.  Walters,  64  Barb. 
417. 

MLingee  v.  Shears,  29  Hun,  210; 
N.  Y.  Code  Civ.  Pro.,  |  737;  s.  p., 
note  to  last  Form. 

87  Herman  v,  Lyons,  10  Hun,  111. 
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offered   in  writing  to  aUow  plaintiff  to  take 
him  herein  for  the  sum  of  dollars,  wh 

ac^^pted  by  plaintiff,  and  plaintiff^s  costs  up  t 
offer  having  been  duly  adjusted  at  dollai 

coats  from  the  time  of  said  offer  hailing  been 
dollars ; 

Now,  on  motion  of  Z.  T.,  attorney  for  aaid  c 

It  is  adjudoed,  that  defendant  recover  oJ 
dollars  for  his  said  costs. 
And  on  motion  of  A.  T,,  attorney  for  plainti 

It  is  ADJUiKJEO,  that  plaintiff  recover  of  de 
larSj   his  damages  so  founds   and  doUai 

amounting  together  to  the  sum  of  dollars,  k 
dollars  to  be  deducted  for  said  ooBts  of  defend 
plaintiff  have  execution  for  dollars,  tt 

recovery. 

lAidhenlicalion  a*  in  Form  170 
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ARTICLE  V. 

Pboceedinos  in  Case  of  Trial  by  the  Court. 

^omiB   more  oommonly  used  in  connection  with  trial  by  jury  are  not 
aited  here,  although  such  as  may  be  used  on  trial  by  the  court.] 

noN      I.  Detebming  mode  of  tsial. 

II.  Bringing  on  and  incidental  pboceedingb. 

III.  TUAL  BT  THE  OOUBT  WITHOUT  AID  OF  JUBT  OB  BEFEBENOB. 

IV.  TbIAL    of    all    THE    ISSUES    OF    FACT    BT    JUBT    AND    JUDQlfXNT 

THEBEON  BT  THE  OOUBT. 
V.  TBIAL  BT  THE  COUBT  WITH   THE  AID  OF  JUBT  TBIAL  OF  BPBOmO 
QUESTIONS. 
TL  TUAL  BT  THE  COUBT  WITH  THE  AID  OF  A  BEFEBENOB. 


SECTION   I. 

Dbtsbmining  Mode  of  Tbial. 


FORMS. 


IS.  stipulation  for  trial  by  the 
court  without  jury. 

(9.  Order  at  Trial  Term  transfer- 
ring cause  to  be  tried  at 
Special  Term. 

^0.  AfBdayit  to  move  for  trial  of 
issues  by  a  jury. 

n.  Notice  of  motion  to  settle  is- 
sues for  trial  try  jury. 

32.  Issues   proposed   for    trial    by 

jury  under  foregoing  notice. 

33.  Order  refusing  to  strike  cause 

from  calendar,  but  directing 
that  issues  be  settled  for 
trial  by  jury.  issues. 

FORM  No.  1728. 
Stipulation  for  trial  by  the  court  without  Jury. 
ntle  of  court  and  action.'] 

The  parties  hereto  by  their  respective  attorneys  hereby  stipu* 
te  that  *  this  action  [or,  the  issues  heretofore  joined  in  this 
tion^]  shall  be  tried  by  the  court,  without  a  jury.®®  t 

[Date.']  [Signatures  of  attorneys.] 


1734.  Notice  of  proposed  issues  where 

order  for  trial  by  jury  has 
been  made  without  stating 
the  questions. 

1735.  Amendments    proposed    to   the 

proposed  issues. 

1736.  Notice  of  settlement  of  issues 

and  amendments. 

1737.  Order   settling  issues,  and  di- 

recting their  trial  by  jury. 

1738.  Order  directing  issues  in  parti- 

tion to  be  tried  on  the  plead- 
ings. 

1739.  Order    of    reference    to    settle 


win  Bamberger  v.  Terry,  103  U.  S. 

I,  it  was  held  that  in  the  absence 

such  a  qualification  as  this  clause 

le   stipulation    covered    new   issues 


brought  in  by  amendment  at  the  close 
of  tfie  trial.     For  an  express  restric- 
tion to  present  trial,  see  Form  1741. 
S9  Express  waiver  was  required  by 
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FOHM  No.  1729. 
Order  At  Trial  Term  traiuf erring  cause  to  be  tried  a1 
[May  he  readily  adapted  frvm  Form  1607,  p 


the  court  in  Keller  t\  Milan,  21  Fed. 
Hep,  842, 

Umigisitin  to  enter  in  writing  does 
not  avoid  the  Judgnbent.  Meo^weli  i\ 
Mewarl,  22  Wall  77. 

A»  to  tuflicieiicy  to  secure  review 
in  United  Stale*  Suprenj^  Court,  see 
Bond  r,  Du&tin,  112  U.  S.  004;  Flei- 
tj4d  V,  Cock  rem,  101  id.  301;  Boogber 
r.  N,  W  Life  Ini*.  Co.,  103  id.  ©0; 
Uobertji  r.  benjauiin,  124  id.  04, 

As  to  implied  waiver  hh*  N,  Y. 
Code  Ch\  Pro.,  §  I0m)t  MuckelUr  i\ 
Roj^rs,  100  N.  V.  400;  Third  Nat 
Bunk  V.  Shield*,  55  Hun.  274,  S  N,  Y. 
Supp,  2U8;  Collins  r\  Collms,  13 
N.  W  SSupp.  28,  utTil  KM  N.  Y,  648; 
Bo)'d  r.  Boyd,  12  MiMC.  Hi?,  ri3  N.  Y. 
Hupp.  74,  2  Anno.  Caa.  30*  aff'd,  UCJ 
N.  V,  40:tt  BHjITii  t\  Bulloek  Mtg.  Co., 
50  App.  Div.  570,  (19  N,  Y.  Supp.  693; 
\\  IjwUx-k  i\  h&e,  5  Abb.  N.  C,  72,  74 
N.  V.  405;  Hund  r,  Kennedy.  83  N.  Y, 
140;  Tower  r.  Moiire,  52  Mo.  118, 

For  A  stricter  rule,  see  Odell  r, 
Heynolds,  40  Jlieh,  21;  Bigga  r. 
Lloyd,  70  CftL  447;  Morrell  i?.  Mor- 
rell.  17  Hun.  324. 

VVli ether  the  d<*cii*ion  of  a  C4iuse 
thu-t  tried  has  the  eff**rt  of  I  he  verdict 
of  a  jury  or  not,  aa  cotupttred  with 
the  decJEiion  of  a  judge  in  a  eauae 
triuhle  by  the  court,  see  Murtha  t?. 
Curley,  90  N,  Y,  372,  11  Abb.  N.  C. 
12  J  Mkyer  r.  Mode,  H  Hun,  155] 
Kel»ey  r.  Forsyth,  21  How.  U,  S.  85; 
Travers  p.  WornJer,  13  111.  App. 
i  Biadwell )  30.  15  Chieapo  Le^l 
NeTv«,  305;  Richmond  r.  Dubuque, 
ete.,  R.  R.  Co.,  33  Iowa.  422, 

The  better  opinion  appears  to  be 
that  if  the  ease  be  an  equity  cause, 
the  fact  that  an  estpreas  waiver  of 
jury  trial  waa  madCi  and  the  cause 


tried  at  a  jury 
doea  not  alter  1 
jn4^;  and  conv 
waa  one  in  which 
matter  of  right,  i 
right  without  ani 
intention  to  trei 
e^juity  cause — a 
sending  it  to  thi 
Term  for  trial- 
funLliou. 

The   mode   of 
such  a  tAse  will  h 
trial  of  an  equit: 
eo^tfi  are  ni^t   tl 
cretiouury, 

©0  Wataon  r.  M 
Ahh.  N.  C  28ff, 
137;  Meiidi  r.  Ch 

Or,  the  court 
cause  to  enable  s 
the  settlement  o1 
by  jury.  Mack* 
N,  Y,  Super.  C 
\^*ood,  02  N.  Y.  7 

The  action  »] 
missed.  U'anier  v 
Dig,  250.  If  his 
CU9G  for  equitable 
has  31  right  to  tr; 
right   to  *uch   Tv] 

^Ind  on  failing 
for  et]ttitable  reli< 
have  the  action  ti 
for  damages,  if  1 
which  make  »uch 
f\  HfeGovern,  50 
Pr,  iN.  8.)  257 
nIk|TftfjonJi  make 
table  relief  only, 
to  sustain  the  all 
1>e  n  di»missaK  I 
31  Abb.  N.  C,  4 
N.  Y.  Supp,  342. 
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FORM  No.  1730. 
AffidATit  to  moTe  for  trUl  of  iatiiet  by  A  jnry.M 
e  of  court  and  action  J] 

T.,  being  duly  sworn,  says: 

That  he  is  the  attorney  for  the  plaintiff  herein.' 

.  That  this  action  is  brought  to  procure  a  judgment  of  sepa* 
a  between  the  parties,  upon  the  ground  that  the  defendant 
sibandoned  the  plaintiff,  and  neglected  and  refused  to  pro- 
f or  her. 

I.    That  said   action  was  commenced  on  the  day  of 

,19     ,  and  issue  was  duly  joined  herein  by  the  service 
^fendant's  answer  on  the  day  of  ,  19     . 

/  more  than  ten  days  have  elapsed  since  issue  joined,  show 
fe  for  delay.^] 

^.  That  among  the  issues  raised  by  the  pleadings  in  said 
n  are:  the  residence  in  this  State  of  the  plaintiff;  the  mar- 
>  of  the  parties ;  and  the  abandonment  of  the  plaintiff  by  the 
idant ;  the  plaintiff  having  the  affirmative  of  all  those  issues, 
the  defendant  the  negative. 

.  [State  any  circumstances  relied  on  as  showing  propriety  of 
ry  trial  in  a  case  where  it  is  not  matter  of  right.^ 

I.  [Where  not  a  matter  of  right:']  That  in  the  judgment 
^ponent,  the  said  issues  of  fact  in  this  action  should  be  tried 
.  jury,  and  the  plaintiff  desires  that  the  same  should  be  so 
1,  and  that  an  order  may  be  accordingly  made  by  this  court, 
!ting  that  the  issues,  a  statement  of  which  is  annexed,  be 
ied.  [Signature.] 

fyrat.] 


rhe   court   has   power   to   order 

a  trial  of  aU  or  any  part  of 

issues,   in  any  action,  though  a 

trial  be  not  matter  of  right,  and 

fh  neither  party  ask  for  it.  N.  Y. 

Civ.  Pro.,  §  971.     But  compli- 

Issues  should  not  be  so  tried. 

•r  r.  Person,  12  Abb.  N.  C.  352, 

r.   Y.  8uper.   Ct.  65.     See,  also, 

I   1007.  and  note;   Dorr  t?.  Tre- 

Nat.  Bank,  128  Mass.  349;  N.  Y. 

Civ.  Pro.,  ftS  823,  970,  and  as 

ivorce,    $    1757.     This    Form   is 

Brinkley  r.  Brinkley,  56  N.  Y. 


WTiere,  as  in  the  county  of  New 
York,  the  Trial  Term  calendar  is 
greatly  congested,  this  motion  will 
not  be  granted  in  a  case  where  a 
trial  by  jury  is  not  a  matter  of  right, 
unless  exceptional  reasons  exist.  See 
Evans  t\  Nat.  Broadway  Bank,  88 
App.  Div.  649,  85  N.  Y.  Supp.  101. 

92  See  note  to  next  Form. 

WThe  expectation  of  a  conflict  of 
evidence  is  not  a  ground  for  granting 
the  motion,  as,  if  such  a  conflict  de- 
velops as  makes  a  jury  trial  desirable, 
it  may  be  ordered  by' the  trial  judge. 
Evans  i?.  Nat.  Broadway  Bank,  supra. 
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FORM  Ho.  1731. 
Rotict  of  tnoUoB  to  ftettU  Usuea  tor  tiJAl  1 

[CommenfeiiiHeni  a^  m  Form  815^  p,  HTl,  ^ 
iialic  clmi'Se  between  ike  J  and  the  %:]  settling 
pari  only  are  sought  to  be  so  tried,  indicate  wh 
for  trial  by  a  jury,  or  for  stich  other  relief  as  mi 
with  is  Berv*^d  upon  you  a  copy  of  the  questioEi 
to  be  aubinitted  to  the  jury  for  trial. 

[Dmte,1  [Signature  and  office  at 

[Addfe^l  To  ,  Attomc 

Attorney  for 

FDEM  Ho.  1733. 
Iiiiiei  proposed  for  trial  by  jury  tinder  fore£i 
[Title  of  court  and  action J^ 
Questions  of  Fact  Pso posed  bt  to 

THE  JUEY  FOE  TEIAl, 

FiHsT.-*Wafl  ieic,,  siaiinr}  it^  and  so  on]. 
[Atnendments  or  a  substituie  may  be  proposi 
party ^  as  in  Form  1736.] 


fi4  Under  N.  Y.  Gen.  Rule  No.  31. 
if  jury  trmi  does  not  appear  upon 
the  pkaditij^a  to  be  inatter  of  right, 
move  within  ten  dnj»  after  final 
joinder  of  issues  or  present  facts 
which  excuse  the  delay*  8ee  EHen- 
Bohn  f.  Ke^i.  fl  App.  Dlv.  601,  30 
N,  W  Snpp.  774,  25  Civ.  Pro.  353. 

Where,  by  apeeiiil  provisbn  of  the 
Code  (aa  in  divorce),  either  party  is 
entitled  as  of  right  to  the  trial  by 
jury,  the  ten  day  limitation  in  the 
court  ruJe  does  not  Apply,  and  the 
motion  may  he  made  at  any  time  be- 
fore triul.  Condernian  r,  Conderinan, 
44  Hun,  181 ;  inbricbt  i\  Ulbrjeht,  89 
Hun,  470,  35  N,  Y,  Supp.  324;  Van 
Deventer  r.  Van  Deventer,  Ji2  A  pp. 
Biv.  578,  5.1  N.  Y,  f^upp.  236.  If 
the  wife  delay  moving  for  jury  trial 
until  the  east^  ia  re^iched  for  trial  at 
Spfcial  Tertn*  the  motion  must  be 
granted,  but  alimony  may  b^  mis- 
pended.  KIgol  r.  Sigel,  28  Abb.  N.  C. 
308,  20  N,  \\  Supp.  377> 

Tn  p,irtiiion  the  applicatiott  for  the 
order  may  l^e  mride  before  or  at  the 
trial,  eouthnok  t\  Cputral  Trust  C<>., 
02  App.  Div%260,  70  N,  V.  SupiK  1122. 


Wliere  defendi 
lep?il  counterela 
rau.^  of  action,  1 
conflict  as  to  wl 
settle  the  isauea 
th«  trial,  and  i 
aft4?r  i^^ue  joiner 
ro  poll  tan  Ilospit 
80  N.  Y.  Supp. 
viewed, 

E%*en  where  a 
].s!)u^s  ia  a  matt« 
remains  an  ei]ui 
be  noticed  for  1 
Term,  Soutback 
62  App.  Div.  260, 

t*5  State  only  q 
make  tlie  slat  em 
t'OiiiTdete  without 
to  the  pleadings. 

Questions  iiiiin 
mination  of  the 
int'Uidpii,  arid  the 
&bouJd  l>e  dmplj 
sohn  P,  Keye%,  6 
30  N.  Y.  Btipp.  7 
353. 


TItlAL, 
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FORM  No.  1733. 
'  ref niiiig  to  strike  cauae  from  calendar,  but  directing  that  iaenet  be 
settled  for  trial  by  jury.M 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
fe  of  acHon.^ 

lis  action  being  r^ularly  called  for  trial  in  its  order  on  the 
idar  of  this  court,  and  the  plaintiff,  by  his  counsel  A.  T., 
,  moving  to  strike  the  same  from  said  calendar  [on  the  ground 
—  specifying  t7] ,  and  on  reading  the  pleadings,  and  after 
ing  T.  Z.,  Esq.,  of  counsel  for  the  defendants  in  opposition: 

&DEBED,  1.  That  said  motion  be  and  the  same  is  hereby  de- 

That  the  issues,  to  be  settled  as  hereinafter  provided,  be 
to  the  Trial  Term  for  trial  by  a  jury,  pursuant  to  law. 

That  for  that  purpose  plaintiff,  within  days,  serve 

1  the  defendants'  attorneys  a  copy  of  his  proposed  issues,  and 
defendants,  within  days  thereafter,  may  serve  such 

ndments  thereto  as  they  desire,  and  thereupon  the  issues  may 
?ttled  by  this  court  upon  a  notice  of  days, 

nter:       [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1734. 
ce  of  proposed  issues  where  order  for  trial  by  jury  has  been  made  with- 
out stating  the  qnestions.97 

lie  of  court  and  action.] 

BSTION8  OF  FACT  PROPOSED  BY  [pLAINTIFF],  TO  BE  SUBMITTED 
TO  A  JURY  FOR  TRIAL. 

Here  state  questions.]  [Signature  of]y 

Attorney  for  plaintiff, 
^lease  take  notice,  that  the  foregoing  is  a  copy  of  the  issues 


I  an  action  for  absolute  divorce, 
only  question  which  either  party 
a  right  to  have  submitted  to  a 
,  is  the  issue  of  adultery.  If, 
1  the  settlement  of  the  issues,  the 
t  inserts  other  questions  for  the 
'  to  answer,  the  verdict  is  only 
ilusive  upon  the  issue  of  adultery, 
the  Special  Term  may  disregard 
answers  to  the  other  questions 
)ounded.  Unless  the  answer  sets 
affirmatively  the  defenses  of  con- 
itiou,  procurement,  and  lapse  of 
years  from  discovery  to  com- 
icement  of  action,  it  would  seem 
t  no  one  of  these  matters  may 
[)er]y  form  the  basis  of  a  question 


for  the  jury  to  answer.  See  Whitnev 
r.  Whitney,  76  Hun,  585,  28  N.  Y. 
Supp.  214;  Lowenthal  v.  Lowenthal, 
157  N.  Y.  236;  Israel  i;.  Israel,  38 
Misc.  336,  77  N.  Y.  Supp.  912.  The 
practice  of  submitting  such  questions 
to  the  jury  is  disapproved  in  Bush  r. 
Bush,  103  App.  Div.  688,  93  N.  Y. 
Supp.  159.  For  form  of  order  for 
jury  trial  in  divorce,  see  Form  1902. 

WThis  Form  is  sustained  by  Hew- 
lett r.  Wood,  3  Hun,  736,  62  N.  Y.  75. 

07  These  must  be  drafted  in  proper 
form  to  be  incorporated  in  the  order, 
and  served  with  the  notice  of  motion. 
N.  Y.  Gen.  Rule  No.  31. 
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prri^poaed  to  be  framed  antl  settled,  for  trial 
tetion. 

[Date,  signature  and  caress,  as  in  F 

FORM  No,  1735. 
Amendments  prgpDMd  to  tlie  proposed 

ITitle  of  CQuri  arid  action.] 

Amendments  proposed  by  [defendant]  to 
ppDixjsed  by  [ plaintiff ]j  to  be  settled  for  trii 
action 

L  Strike  ont  each  of  the  seven  qiiestioi] 
[plaintiff],  and  in  tbeir  place  substitute  tbe  f 
wijse  indicate  distinctly  each  amendment  propi 

[Siffnaiiire  of]^ 
[Attome 

rORM  No,  1736. 
lfottc«  of  Aettl«meiit  of  issues  uid  ame 

[Title  of  court  and  action,] 

Please  take  notice,  thnt  tbe  issues  proposet 
in  this  action,  to  be  enbmittetl  to  a  jury  fo! 
the  order  of  this  court,  dated  the  day  of 

the  aineudmenta  thereto  proposeil  by  the  [dei 
which  issues  [or,  amendments]  haa  Wen  her 
yon,  will  be  presented  to  tbe  Hon.  J,  K,,  on 
this  conrt,  for  settlement,  at  a  Special  Tern 
court  house  {or,  the  city  hall],  in  the  city  of 
day  of  ,  1£>     ,  at  o'clock  in  the 

[Date,  signature  and  addresses,  m 

FORM  Ho.  1737. 
OrdfT  lettling  iasuea,  and  directing  tbeir  tr 

At  a  Spec  ill 
Form  82f 
ITitle  of  a€iion,1 

On  reading  fbe  pleadings  in  this  action  {if 
on  special  nofia',]   nnd  on  reading  ami  filing 


0^  Serv  e  1 1  pon  n  d ve  r^n  vy  i  f  n  <  j  1 1  i  r«U 
\*y  tlie  term  3  of  the  order  a  a  in  l''4>rm 
1733, 

w*  It  wjifl  foniierlj  usiinl  to  add : 
'*  And  it  is  furtlier  ordered,  that  the 


rl*>rk  of  the  T 
the  HftlJ  trial 
n\mn  the  (indi 
Bfiid    jtirj%    PC 

findings  and  vi 
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don,    dated  the  day  of  >  19     ^  &i^d  the  affidavit 

A-  T.,  and  the  question  as  proposed  by  the  plaintiff  thereto  an- 
:ed,  in  support  of  the  motion,  and  the  affidavit  of  Z.  T.,  in  op- 
dtion;  and  on  hearing  A.  T.,  of  counsel  for  [plaintiff], 
I  T.  Z.,  of  counsel  for  defendant  [or,  and  no  one  appearing]  in 
K>8ition ;  Now,  on  motion  of  A.  T.,  attorney  for  [plaintiff]  : 

Ordbsed,  1.  That  the  following  questions  of  fact  involved 
the  issues  arising  upon  the  pleadings  herein,  be  tried  by  a 

y- 

FiKST. —  Was  [etc.,  stating  it,  cmd  so  on], 
2.   That  such  trial  be  had  at  a  Trial  Term  of  this  court,  to  be 
Id  in  the  county  court  house  [or,  in  the  city  hall]  in  the  city 
,  on  the  day  of  ,19     ,  or  as  soon  there 

er  as  the  same  may  be  tried  and  the  clerk  of  this  court  is  hereby 
reoted  to  put  the  cause  on  the  day  calendar  for  that  day.* 

Enter:   [signature  of  judge  by  initials  of  name  and  title.'] 

FORM  No.  1738. 
Order  directing  issues  in  partition  to  be  tried  on  the  pleadings.2 

[Recitals  as  in  preceding  Form:'] 

Obbeked,  that  the  issues  as  made  by  the  pleadings  in  this  action 
tried  by  a  jury  [nujuy  add  directions  to  clerk  to  place  on  cat- 
dor  in  accordance  with  ojny  local  rule.] 


FORM  No.  1739. 
Order  of  reference  to  settle  issnes. 


rille  {court  order)  and  recitals  according  to  the  case;  see  Forms 
1733,  1737,  and  820,  p.  1174.] 

Okdebed,  that  the  issues  of  fact  joined  by  the  pleadings  in 
is  action  be  settled  for  trial  by  a  jury,  and  for  that  purpose  it 


^  term  of  this  court,  or  to  the  next 
ch  Bucceeding  term  thereof  to  the 
d  that  such  further  proceedingH, 
ial  and  judgment  thereon,  may  be 
d  as  shall  £b  proper." 
Under  the  present  practice  the 
ooessful  party  takes  a  certified  ex- 
ict  from  the  minutes,  and  moves  for 
dgment,  or  brings  on  the  cause  by 
tice  of  trial,  to  determine  the  re- 
lining  issues,  or  the  whole  issues 
th    the   aid    of   the   verdict.      See 


Southack  v.  Central  Trust  Co.,  02 
App.  Div.  260,  70  N.  Y.  Supp.  1122; 
Tracy  «?.  Dolan,  30  Misc.  320,  63  N.  Y. 
Supp.  457,  aflf'd,  51  App.  Div.  688. 

1  Consult   local   calendar   rules   re- 
garding this  provision. 

2  N.  Y.  Code  Civ.  Pro.,  §  1644. 
See  Tracy  v.  Dolan,  30  Misc.  320, 

03  N.  Y.  Supp.  457,  aff'd,  51  App. 
Div.  588,  65  N.  Y.  Supp.  207;  further 
decisions  in  31  Misc.  6,  64  N.  Y. 
Supp.  651. 
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ia  hereby  referred  to  R.  F.,  Esq*,  of  , 

certain  and  settle  the  eaid  issues,  and  state  diati; 
the  several  qu  edition  a  of  fact  to  be  passed  upon  | 
affecting  different  partms,  add:  the*  name^  of  th 
imiiB —  and  if  neceBsary,  add:  and  whidi  pan 
fiffinnative  on  each  question],  and  that  upon  tli 
firmation  of  his  report,  either  party  may  brij 
for  triah 

Enter:  Imgnatvre  of  judge  hy  initiah  of  na 


SECTION  It 
BuLNomi}  QIC,  Amy  Iitcgicktal  Pbocixx«i 

FORMS. 

}  1740,  Notice  of  trial.  1744.  Order   albi 

*  1741.  Wniver  of  trial  by  juiy.  terms,  a 

I  1742.  Order    that    eert«m    issues    be       1745,  — reopenin 

^  tried  before  otheri*  miftsjoii* 

1743,  Proof  of  iervioe  of  aubp^ena.  1740,  — wfter  tri 

amend  c 
FORM  Ho,  1740. 

Notice  of  trial. 

[As  in  Form  1601,  p.  1780,  omiUlng  (line  2) 
an  inquest  t.aken  therein;''  and  if  judgment  is  i 
time  asked  agmnst  defendotnis  %vho  have  appear 
plead  map  add  in  the  last  line,  (he  words,  and  ai 
then  be  made  to  the  court  for  the  relief  demai 
I  plaint.] 

[Note  of  issue,  as  in  Form  1602;  notice  of 
from  calendar,  1606;  affidavit  and  stipulations  as 
1612,  1618.] 

FORM  Ho,  1741, 

I  Waiver  of  trial  by  jury. 

f  ITitle  of  coxirt  and  action,] 

The  [defendant]   above  named  hereby  waivei 
f  hereto  hereby  respectively  waive]  trial  by  jury 

now  about  to  be  brought  on*]  herein- 

[Date.'\  [Sigmiture  and  addrt 

Attorney  i 

[Under  N.  Y.  Code  Civ.  Pro..  §  1009,  file  w 

STIifi  clause,  perbapi,  is  implied,      App.  fBradwell), 
Compare  Carthage  r.  BuckTi«f«  8  IlL      thia  volume. 
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FORM  No.  1748. 
Order  tliat  certain  issues  be  tried  before  others.4 

BDiKRED,  that  the  issues  raised  by  the  first  alleged  defense^ 
A  in  the  answer  herein,  be  tried  before  the  issues  raised  by 
other  defenses.  [Or  thus:  the  issues  raised  by  the  answer 
tie  defendant  W.  X.  be  tried  without  awaiting  the  readiness 
ae  cause  for  trial  as  to  the  other  defendants.*] 

Or  thtis:  the  issues  raised  upon  the  counterclaim  interposed 
the  defendant  be  separately  tried,  and  for  that  purpose  the 
k  is  directed  to  put  this  cause  upon  the  Special  Term 
ndar].* 

Directions  as  to  mode  of  trial  may  he  added,  as  thus  .''I  And 
;  the  trial  of  said  issues  be  had  at  the  Special  Term  of  this 
rt  without  a  jury,  and  that  defendant  have  leave  thereafter, 
;o  advised,  to  move  to  settle  the  other  issues  raised  by  his 
wer,  as  questions  to  be  tried  by  a  jury. 

FORM  No.  1743. 
Proof  of  service  of  jubpoena. 

(See  Form  1625,  p.  1795.) 

FORM  No.  1744. 
Order  allowing  amendment  on  terms,?  and  postponement. 

[Adapt  from  Forms  1627-1629,  p.  1796,  etc.,  by  entitling.  At 
Special  Term;  omitting  recital  ofy  "a  jury  having  been  em- 
leled,"  and  substituting  for  the  direction  that  "  a  juror  be 
hdrawn,"  a  direction,  "  that  the  trial  of  this  action  be  post- 
led  "  —  or,  "  that  the  cause  be  struck  from  the  calendar."] 


This  practice  approved  where  it 
[  promote  a  fairer  conclusion,  in 
rria  r.  Merritt,  52  Iowa,  406;  3 
W.  Rep.  94.  See,  also,  Russell  r. 
J.  S.  S.  Co.,  10  Misc.  693,  32  N.  Y. 
m.  824. 

lie  direction  may  be  by  entry  in 
minutes  by  the  judge  holding  the 
rt  where  the  cause  is  brought  on 
ven  V,  Weston,  63  N.  H.  699,  2 
V  Eng.  Rep.  717;  N.  Y.  Code  Civ. 
I.,  I  967),  in  which  case  the  entry 


of  an  order  is  not  essential:  or  it 
may  be  made  on  notice  (Id,,  §  967), 
in  which  case  prefix  caption  (court 
order)  and  appropriate  recitals. 

BGurnee  t*.  Hoxie,  29  Barb.  547; 
Palmer  v.  Smedley,  13  Abb.  Pr.  185. 

6  Delano  v.  Rice,  26  Misc.  502,  57 
N.  Y.  Supp.  678. 

7  Order  to  amend  to  conform  to  the 
proofs  should  be  before  decision.  Si- 
denberg  r.  Ely,  90  N.  Y.  267,  11  Abb. 
N.  C.  354. 
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FORM  No.  1745. 
Order  ieo|»e&iii£  cmnie  Altti  vabmiAiioSi  to  u  t4»  takt 

At  a  Special 
Form  820, 
[TUle  of  act  ion  ^^ 

A  motion  iiaving  be^n  made  herein  hj 
caiii*e  and  in  take  testimony,  now,  after  readi 
affida%it  of  A.  T-.  E^tj,,  verified  the  daj  o 

aiul  after  hearing  A,  T*,  Esq.,  in  support  of 
T.  Z.  in  opposition: 

OnuEEEO,  that  the  trial  of  this  muse  be  n 
it  proceed  b€?fore  me  on  the  day  of^ 

o'clock,  at  ,  for  the  taking  of  sueb  hu 

may  he  offered  by  either  party  [or  may  rest  net 

Enter:  [signature  of  judge  hy  inituih  of  tu 


FORM  No.  1746. 
Older  after  tHalt  fr  an  ting   leave  to  iroend  complaint 

|iroof«.8 

[Title  (court  order)  and  recUals;  see  Form  820 

[Ordebed,  that  the  plaintiff  have  leave  to  ani 
BO  as  to  conform  the  same  to  the  proofs^  in  the 
lar  [siaie  scope  of  amendment'l  and  to  sen^e  a  o( 
days  oil  the  defemlant's  attorney ;  and  1 
so  amended  be  filcfl  and  stand  as  the  complai 
and  that  the  answer  as  now  served  stand  as  t1 
complaint.  This  order  is  granted  upon  eonditi 
tiff  pay  within  days  from  the  entry  of 

defendant  the  snm  of  dollarsi  costs  of  opj 

[and  file  with  the  elerk  of  the  county  of 
alty  of  dollars,  conditioned  that  in  cfl^  t 

finally  recover  costa  against  the  plaintiff,  snel 
they  have  already  accrned,  shall  be  paid ;  and  i 
filed,  the  proceedings  on  the  part  of  the  plainti 

Enter:  [signature  of  judge  by  initials  of  t 


*  If  the  cflune  is  put  ov^r  to  allow 
am<*ndnieTit.  to  be  afterwrtrd  brought 
on  upon  the  ii mended  pteAding.  an 
order  should  be  entered;   and  to  r« 


Hew  it  on  wppe^ 
nienlioni^  ia  ihi 
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SECTION  III. 
Tbial  without  aid  of  Juby  OB  Refebeb. 

FORMS. 


I.  FmDiNos. 

r.  Requests  to  find. 

I.  Decision  (i.  e,,  findings  of  fact 
and  of  law  with  direction 
for  judgment,  after  trial  by 
judge. 

).  Notice  of  decision  or  report, 
and  judgment  thereon,  to 
limit  time  to  file  exceptions 
to  the  findings  or  refusals; 
and  time  to  make  case,  and 
to  appeal. 

:.   Exceptions;  case;  and  new 

TBIAL. 

6.  Notice  of  exceptions  to  findings 
and  refusals  to  find,  of  court 
(or  referee),  after  a  trial. 

1.  Notice  of  the  filing  of  the  ex- 

ceptions to  findings,  etc. 

2.  Affidavit  to  move  for  leave  to 

file  and  serve  exceptions,  and 
make  case,  nunc  pro  tunc. 


1753.  Order  giving  leave  to  file  and 

serve   exceptions,   and   make 
case,  nunc  pro  tunc, 

1754.  Notice  of  motion  at  Appellate 

Division  for  new  trial  after 
interlocutory  judgment. 

1755.  Case  as  proposed  (with  or  with- 

out  exceptions),   after   trial 
by  court  or  referee. 
III.   Costs;  and  jxtdgment. 

1756.  Affidavit  to  proceedings. 

1757.  Notice  of  settlement  or  resettle- 

ment of  judgment. 

1758.  Judgment. 

1759-1775.  Statements  suitable  to  in- 
sert In  foregoing  Form. 

1776.  Judgment  dismissing  complaint 
upon  the  merits. 

1777-1780.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

1781.  Clause  giving  leave  to  apply 
for  further  directions. 


[Notice  of  Trial,  Form  1740,  p.  1872;  Note  of  Issue,  Form 
02,  p.  1783 ;  Directions  Incidental  to  Trial,  Forms  1742-1746.] 

I.    FINDINGS.© 

FORM  No.  1747. 
Requests  to  find.io 

"'itle  of  court  and  action.'\ 

The   plaintiff    [or,    defendant   Y.    Z.]    submits   the    annexed 

oposed  findings  of  fact  which  he  deems  established  by  the  evi- 

back  for  correction  by  the  trial  court. 
Wander  v.  Wander,  111  App.  Div. 
189,  97  N.  Y.  Supp.  686. 

A  formal  decision,  containing  find' 
ings,  is  unnecessary  when  the  plain- 
tiff is  non-suited  at  the  trial.  Deeley 
c.  Heintz,  169  N.  Y.  129,  135.  If, 
however,  the  cause  is  submitted  and 
decision  reserved,  a  subsequent  non- 
suit requires  a  decision  under  §  1021, 
to  which  an  exception  must  be  taken 
and  filed  in  order  to  obtain  a  review. 
Ross  V.  Caywood,  162  N.  Y.  259. 
See  notes  to  Form  1748,  post, 
10  Under  N.  Y.  Code  Civ.  Pro., 
S  1023  (as  re-enacted  in  1904,  after 
having  been  repealed  in  1894),  pro- 
posed findings  and  conclusions  must, 
m  order  that  the  court  is  required  to 
pass  upon  them,  be  submitted  at  or 
before  submission  of  the  action  for 
decision,  or  (by  consent)  before  actual 


'  Between  the  editions  of  this  work, 
1022  of  the  Code  of  Civil  Procedure 
9  amended  (first  in  1895),  so  as  to 
rmit  what  was  known  as  a  "  short 
m  decision,"  wherein  the  facts  were 
t  separately  stated  or  the  conclu- 
ns  of  law  declared,  but  the  grounds 

the  decision  were  briefly  stated, 
d  judgment  directed  as  the  court 
['med  proper;  but  by  a  later  amend- 
nt  (in  1903),  the  section  has  been 
itored  to  its  former  condition,  t.  e., 
requiring  the  decision  of  the  court 

referee  to  state  separately  the 
>ts  found  and  the  conclusions  of  law. 
le  vice  of  the  short  form  decision  is 
11   illustrated  by  the  principle  of 

review,  as  stated  in  Young  v.  Val- 
tine,  177  N.  Y.  347. 
The  "  short  form  decision "  is  no 
iger     proper,    and    the    Appellate 
vision    will   send   such   a   decision 
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denco  herein,  and  proposed  conclusions  of  law,  which  he  desires 
and  requests  be  made. 

[Ddie.']  [Siffnaiure  and  office  address  of], 

Attorney  for 

[Annex  a  draft  of  findings  such  as  desired,  in  the  form  of 
distinct  propositions  of  fact  and  law  respectively,  separately 
stated^^  and  numbered  and  framed  in  manner  appropriate  to  the 
decision;  see  next  Form.y^ 


decision  or  report  rendered.  Hart- 
mann  r.  Schnugg,  113  App.  Div.  254, 
09  N.  Y.  Supp.  33;  Gormerly  r.  Mc- 
Glynn,  84  N.  Y.  284.  But  not  after 
decision  made.  Wainman  r.  Hamp- 
ton, 110  N.  Y.  429.  A  cause  is 
"  finally  submitted  for  decision/'  when 
the  testimony  is  finished  and  the  ar- 
guments concluded.  Hartmann  v, 
ochnugg,  8upra,  The  court  or  referee 
must  not  allow  postponement  until 
settling  the  case.  But  as  to  waiver 
of  this  limit  of  time,  see  Ward  v. 
Craig,  87  N.  Y.  550;  Matter  of  Chaun- 
cey,  32  Hun,  429;  Welch  r.  Preston, 
30  Hun,  303.  It  is  the  frequent  prac- 
tice, after  an  opinion  is  rendered,  to 
require  submission  of  a  new  set  of 
findings,  by  the  successful  party,  in 
accordance  with  the  opinion ;  but  this 
is  only  for  the  purpiose  of  enabling 
the  judge  or  referee  to  sign  a  decision 
free  from  mutilation,  and  a  call  by 
him  for  a  new  set  of  findings  (or  a 
proposed  decision)  to  be  submitted  by 
the  successful  party,  would  not  thereby 
give  the  unsuccessful  party  a  right  to 
submit  requests  to  find. 

See  that  all  your  requests  are 
passed  upon,  or  the  appellate  court 
may  disrecfard  them.  Harris  v.  Van 
Wart,  96  N.  Y.  642.  Code  Civ.  Pro., 
§  1023,  requires  the  court  or  referee 
to  pass  upon  each  request,  although 
providing  that  failure  so  to  do  shall 
not  affect  the  validity  of  the  decision 
or  report.  And  see  that  there  is  no 
inconsistency  between  the  findings 
and  the  refusals  and  granted  requests 
on  either  side. 

A  refusal  to  find  a  fact  is  not  tan- 
tamount to  a  finding  to  the  contrair. 
Morcliouse  r.  Brooklyn  Heights  R.  R. 
Cb.,  185  N.  Y.  520;  Galle  (?.  Tode, 
148  id.  270. 

11  The  propositions  embraced  In 
requo«*ts  to  find  facts  must  be  in  the 
form  of  facts  established,  and  not  in 
the  form  of  evidence  tending  to  estab- 


lish them.  Friedman  r.  Bierman,  43 
Hun,  387. 

Both  as  to  facts  and  as  to  law  etch 
proposition  should  be  stated  in  the 
most  concise  and  direct  manner,  with- 
out repetition,  evidence,  argument  or 
comment.  Glacius  v.  Black,  50  N.  Y. 
145,  10  Am.  R.  449. 

But  under  the  California  statute, 
the  requests  should  be  not  to  find  in 
a  particular  way,  but  only  on  a  speci- 
fied point,  leaving  it  to  the  court  to 
frame  the  finding.  Edgar  r.  Steven- 
son, 70  CaL  286,  11  Pac.  Rep.  704. 

Each  proposition  must  be  single, 
for  a  refusal  is  not  error  if  either 
branch  of  the  request  ought  to  be  de- 
nied. Heilbrun  r.  Hammond,  13 
Hun,  474;  Davis  v.  Leopold,  87  N.  Y. 
620. 

The  statement  of  incidental  facts 
which  are  but  evidence  of  the  mate- 
rial facts  (Merchants'  Mut.  Ins.  Co. 
r.  Allen,  121  U.  S.  67;  Union  Pac.  B. 
R.  Co.  V,  United  SUtes,  116  id.  154; 
Friedman  r.  Bierman,  43  Hun,  387; 
Conlan  r.  Grace,  36  Minn.  276;  30 
N.  W.  Rep.  880),  or  of  mere  deUib 
(Sidenberg  r.  Ely,  90  N.  Y.  257,  H 
Abb.  N.  C.  354),  is  out  of  place.  A 
request  to  find  whether  a  particular 
item  of  damage  or  charge  is  included, 
and  if  so  to  what  amount,  is  proper, 
but  the  elements  by  which  it  waa 
calculated  cannot  be  required.  United 
States  V,  Smith,  94  U.  S.  214. 

Admissions  in  the  pleadings  are 
not  to  be  reiterated  in  the  finding*. 
Dunham  «.  Cudlipp,  94  N.  Y.  12»; 
Jacobson  r.  Brooklyn  Lumber  Oo., 
184  id.  152.  In  complex  cases,  while 
careful  to  cover  every  material  point 
saparately,  do  not  multiply  the  num- 
ber of  requests  beyond  what  is  neces- 
sary. See  Quincy'i?.  Young,  53  N.  Y. 
604,  where  an  unreasonable  number 
was  held  to  justify  the  failure  to 
notice  the  materiality  of  some. 

12  Either   party   may  submit  pro- 
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FORM  No.  1748. 
(L  e.,  findings  of  fact  and  conclusions  of  law,  with  direction  for 
judgment)  by  judge,  after  a  trial.i8 

At  a  Special  Term^*  letc;  see 
Fonn  820,  p.  1174]. 

rule  of  action.^ 

The  issues  of  fact  [if  only  part  of  them,  indicate  what,  as 
\us:  raised  by  the  answer  of  the  defendant  Y.  Z.]  coming  on 
i  be  tried  by  Uie  court  at  a  Special  Term  held  by  the  undersigned 
ithout  a  jury,  *  and  having  been  tried  on  the         day  of  , 

J  ,  and  the  allegations  and  evidence  of  the  parties  having  been 
aard;  t  now^  after  hearing  A.  T.  for  the  plaintiff,  and  Z.  T. 
►r  the  defendant,  and  due  deliberation  having  been  had,  I  decide 
id  find  as  follows : 


»sed  findings  ex  parte,  Bernheim  v, 
loch,  45  Misc.  581,  91  N.  Y.  Supp. 
).  But  the  practice  is  more  corn- 
only  to  stipulate  that  both  sides 
My  await  indication  from  court  or 
•feree  of  his  intended  determina- 
on,  and  secure  his  opinion  if  any; 
len  for  the  prevailing  party  to  sub- 
it  proposed  decision  on  a  notice  of 
ttlement  to  tlie  adversary.  The  un- 
iccessful  party  must  submit  his  pro- 
>9ed  requests  at  the  time  specified 
I  the  notice  of  settlement,  which  is 
\e  limit  of  the  power  to  stipulate. 
!e  note  10,  supra, 

13  See  note  9  at  beginning  of  this 
ction. 

A  jud<nnent  entered  without  a  de- 
sion  which  conforms  to  the  reqnirt- 
ents  of  S  1022  as  now  existing,  is 
lauthorized,  and  must  either  be  re- 
Tsed  on  appeal  and  a  new  trial  or- 
•red,  or  the  cause  remitted  to  the 
:)ecial  Term  for  the  making  of  a 
•oper  decision.  See  Wise  c.  Coheu, 
13  App.  Div.  859;  Lentschner  r. 
ratschner,  80  App.  Div.  43,  80  N.  Y. 
iipp.  146;  Burnham  r.  Denike,  54 
pp.  Div.  132,  54  N.  Y.  Supp.  132; 
rd,  167  N.  Y.  625;  Shaffer  r.  Mar- 
n,  20  App.  Div.  304,  46  N.  Y.  Supp. 
)2;  Hall  r.  Beston,  13  App.  Div.  116, 
\  N.  Y.  Supp.  304.  The  rule  in  the 
ime  although  the  action  is  at  law, 
I  which  a  jury  was  waived.     Elec. 


Boat  Co.  r.  Howey,  96  App.  Div.  410, 
89  N.  Y.  Supp.  210. 

Such  a  judgment  may  also  be  va- 
cated on  motion.  Wise  r.  Cohen,  113 
App.  Div.  859;  Dobbs  v.  Brinckerhoff, 
98  App.  Div.  258,  90  N.  Y.  Supp.  480. 

A  aecision  which  merely  directs 
the  judgment,  but  which  contains  no 
findings  or  conclusions  of  law,  affords 
no  basis  for  the  judgment.  Newman 
r.  Mayer,  52  App.  Div.  209,  65  N.  Y. 
Supp.  294,  7  Anno.  Cas.  407. 

On  settlement  of  findings,  the  suc- 
cessful party  should  see  that  there 
are  none  inconsistent,  as  the  adver- 
•sary  is  entitled  to  the  benefit  of  the 
findings  most  favorable  to  him.  Nick- 
ell  r.  Tracy,  184  N.  Y.  386;  Schwinger 
V.  Haymond,  83  N.  Y.  193.  For  this 
purpose  examine  the  adversary's  re- 
quests to  find;  and  if  any  have  been 
granted  which  are  not  consistent  with 
the  findings,  ask  re-settlement. 

The  judge  or  referee  should  deter- 
mine all  the  material  facts,  not  merely 
those  which  may  suffice  to  lead  to 
judgment.  Sixth  Ave.  R.  R.  Co.  t?. 
Gilbert  Elev.  Ry.  Co.,  3  Abb.  N.  C. 
372. 

It  is  wholly  insufficient  for  the  de- 
cision to  merely  state  the  evidence  as 
given  by  the  witnesses,  and  then  draw 
a  conclusion  unsupported  by  any  find- 
ing of  fact.  Dougherty  v.  Lion  Fire 
Ins.  Co.,  183  N.  Y.  302. 

u  See  Vol.  I,  p.  217,  note  18. 
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Findings  of  Fact.*' 
I.  [State   each  proposition  found,    separately,   and  number 
(hefn.y^  Conclusions  of  Law.*^ 

I.  [State  each  conclusion  separately,^^  and  number  them.] 
I  accordingly  direct  judgment  §  for  [plaintiff]  against  [defend- 


IS  The  findings  must  be  distin- 
guiHhed  from  the  conclusions  of  law. 
A  referee's  report  containing  num- 
bered paragraphs,  but  not  showing 
which  are  the  facts  found  and  which 
his  conclusions,  is  insufficient.  Led- 
erer  r.  Lederer,  108  App.  Div.  228, 
95  N.  Y.  Supp.  623.  See,  also,  Jeff. 
Co.  Bank  r.  Dewey,  181  N.  Y.  98. 

The  Court  of  Appeals  is  con  lined 
to  the  findings  as  made,  and  cannot 
add  to  them.  Sweet  r.  Henry,  175 
N.  Y.  208;  Hay  r.  Knauth,  109  id. 
298. 

No  s|)ecial  form  is  essential  to  con- 
stitute  a  finding  of  fact.  Crawford 
t^.  Halsey,  124  U.  S.  648,  holding  that 
the  words,  "considering  that  an  as- 
signment was  made  by  A.  to  B.  .  .  . 
it  is  adjudged/'  etc.,  was  a  finding  of 
fact. 

So  finding  a  party  guilty  of  the 
adultery  as  charged  in  the  answer,  is 
sufficiently  formal.  Pollock  v.  Pol- 
lock, 71  N.  Y.  137.  But  a  finding  that 
all  the  material  allegations  are  true 
is  not  sufficient.  Nor  is  a  finding  that 
fraudulent  statements  were  made,  but 
specifying  no  statement.  Everett  t;! 
Everett,  180  N.  Y.  452. 

A  finding  contrary  to  an  admission 
in  the  pleadings  is  error  unless  the 
admission  has  been  waived.  Dunham 
V,  Cudlipp,  94  N.  Y.  130;  Rodgers  r. 
Clement,  102  id.  422.  The  findings 
need  not  include  facts  admitted  in 
the  pleadings.  Jacobson  v.  Brooklyn 
Lumber  Co.,  184  N.  Y.  152.  A  find- 
ing founded  on  an  admission  in  the 
pleadings,  without  evidence,  shouM 
not  deviate  from  the  admitted  alle- 
gations, either  affirmatively  or  nega- 
tively.   Bonn  r.  Steiger,  21  Hun,  210. 

laEvcrjr  issue  of  fact  tendered  by 
the  pleadings  must  be  passed  upon 
and  decided,  one  way  or  the  other,  In 
the  findings  incorporated  in  the  de* 
cision,  otherwise  a  mistrial  resnlts. 
Morehouse  r.  Brooklyn  Heights  R.  K, 
Co.,  186  N.  Y.  520.  And  a  refusal  to 
find  a  fact  at  the  request  of  the  un- 
successful  party   is   not  tantamount 


to  a  finding  to  the  contrary,  so  as  to 
obTtabe  an  omission  to  find  upon  that 
issue  in  the  decision.    Id. 

Facts  found  at  request  of  unsuc- 
cessful party  must  be  incorporated. 
Hudson,  etc.,  R«  Co.  r.  Jackmn,  115 
App.  Div.  168. 

An  erroneous  finding  of  fact,  unless 
a  mistake  in  the  nature  of  a  clerical 
error,  can  only  be  corrected  upon  ap- 
peal. Erroneous  conclusions  of  bv, 
inadvertently  made,  may  be  eorrected 
by  the  trial  court  before  the  time  to 
appeal  from  the  judgment  has  ex- 
pired. Rockwell  V,  Carpenter,  25  finn. 
520;  Cofi^  17.  Lesster,  36  Hun,  347; 
ard,  110  N.  Y.  645;  Bohlen  r,  Met 
El.  R.  Co.,  31  St.  Rep.  888,  121  N.  Y. 
546;  Boyd  t?.  Campbell,  12  Misc.  351, 
33  N.  Y;  Supp.  557;  aff'd,  146  N.  Y. 
403. 

The  Appellate  Division  cannot 
make  an  affirmative  finding  of  fact 
and  overturn  a  contrary  finding  of 
the  trial  court,  although  it  may  sup- 
ply a  finding  warrant^  by  the  deci- 
sion on  the  facta  as  made  and  neces- 
sary to  sustain  the  judgment.  See 
Levin  c.  Dietz,  106  App.  Div.  20S, 
94  N.  Y.  Supp.  419. 

When  a  decision  with  findings  has 
l)een  unanimously  affirmed  at  tie  Ap- 
pellate Division,  the  only  question  ^r 
determination  by  the  Court  of  Ap- 
peals is  whether  such  facts  authorizpd 
the  judgment  rendered.  Ide  r.  Brown, 
178  N.  Y.  26. 

17  A  correct  decision  based  on  a 
wrong  reason  will  be  allowed  to  stand. 
if  no  prejudice  be  shown*  Ward  v. 
Hasbrouck,  169  N.  Y.  407. 

Direction  for  judgmeni,  or  a  con* 
elusion  of  law  equivalent  thereto,  is 
essential.  Benjamin  r.  AUen,  3) 
Hun,  115. 

A  direction  for  jadinn«nt  m*y 
avail  as  a  sufficient  ooneluaion  of  lav. 
Murphy  v.  Snyder  (Cal.,  1885),  8  Pac 
Rep.  2.  So  a  conclusion  of  law  ni'ir 
avail  as  a  direction  for  judgment. 
Hathaway  r.  Russell,  46  N.  i'.  Sorer. 
Ct.  103. 


w  Harris    r.    Hey    (Pa.,    1880),    2  Cent.  Kep.  630. 
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mt]**  for  [stating  sum  or  special  relief,  or  may  say:  for  the  re- 
ief  as  demanded  in  the  complaint :  —  for  direction  of  interlocu- 
tory judgment,  see  Form  1793],  with  costs,^  which  are  hereby 
awarded  to  the  [plaintiff]  against  the  [defendant]  to  be  taxed. 
[Such  judgment  to  be  entered  nunc  pro  tunc  as  of  the  day  of 

,19     ,  being  the  day  on  which  this  cause  was  finally 
submitted.]** 

\_0r,  where  the  defendant  is  successful,  substitute  at  §:  for 
lefendant  dismissing  the  plaintiff's  complaint  on  the  merits"  — 
TT,  specify  any  affimative  judgment  awarded  —  with  costs,  etc,'] 
[Signature  of  judge  in  full^  with  title,]^^ 

For  the  test  of  the  distinction  be- 
;ween  findings  of  fact  and  ul  law, 
K>iiipare  Sun  Mut.  Ins.  Co.  t.  Ot^csin 
[ns.  Co.,  107  U.  S.  485,  506;  8.  c,  12 
[ns.  L.  J.  194;  Sohn  t\  Freiberg,  9 
:?inc.  L.  Bui.  290;  Spies  t?.  Nat.  City 
Bank,  174  N.  Y.  222;  Hotchkiss  v. 
Mosher,  48  N.  Y.  478. 

But  compare  Briggs  t;.  Briggs,  46 
Vt.  671. 

As  to  difference  in  effect  between 
\  finding  of  fraud  as  matter  of  fact 
ind  as  a  conclusion  of  law,  see  38 
Hun,  482.  It  will  not  do  to  state 
Andiu^  of  fact  as  if  they  were  find- 
lii^!4  of  law,  or  conversely.  Eilers  t?. 
Boatman,  111  U.  S.  (Davis)  356; 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485,  501;  Hays  v.  Miller, 
70  N.  Y.  112;  Jarvis  r.  Jarvis,  66 
Barb.  331.  Although  for  the  purpose 
of  sustaining  a  judgment,  where  the 
evidence  is  all  in  the  record,  and  un- 
disputed, a  conclusion  of  law  may  be 
treated  as  a  finding  of  fact.  Germ. 
Life  Ins.  Co.  v,  Casey,  98  App.  Div. 
88,  00  N.  Y.  Supp.  418. 

»  A  positive  direction  of  judgment 
is  necessary.  Reynolds  r.  i^tna  Life 
Ins.  Co.,  6  App.  Div.  254,  39  N.  Y. 
Supp.  885.  And  it  should  clearly 
specify  the  provisions  of  the  judgment 
to  be  entered,  for  the  guidance  of 
the  clerk. 

20  Costs  in  equity  cases  do  not  de« 
pend  on  any  statute,  nor  do  they  ab- 
solutely depend  on  the  determination 
of  the  cause.  Belmont  v,  Ponvert,  38 
N.  Y.  Super.  Ct.  425;  compare  Biddle 
r.  lomllnson,  6  Cent.  Rep.  903;  Couch 
r.  Millard,  41  Hun,  212,  rev'g  8  Cvr. 
Pro.  Rep.  (Browne)  431;  s.  c,  3 
How.  Pr.  (N.  S.)  22;  Daniel's  Chan- 
cery Pr.,  p.  1394. 

And  this  rule  was  not  altered  by 
the  new  Code.     Black  t^.  O'Brien,  23 


Hun,  82;   Law  t'.  McDonald,  U  Hun, 
23    (compare   N.  Y.   Code  Civ.   Pro., 

1  3230)  ;  Dill  r.  Wisner,  88  N.  V.  153, 

2  Am.  Prob.  509. 

The  remedy  for  error  m  tho  exer- 
cise of  discretion  in  the  direction  as 
to  costs,  in  findings,  is  tu  rx(M*pt  and 
appeal  (Rosa  t\  Jenkins,  31  Hun,  384; 
and  see  Adams  r.  Sullivan,  42  id. 
278)  ;  not  by  motion  (Woodford  t. 
Bucklin,  14  Hun,  444).  But  where 
the  costs  are  not  discretionary*,  a  dis- 
regard of  the  statute  ruie  should  be 
corrected  on  motion.  Boardway  r. 
Scott,  31   Uun,  378. 

21  Such  a  provision  is  proper,  and 
within  the  power  of  the  court,  to 
avoid  the  embarrassment  of  soino  faot 
arising  subsequent  to  submission  and 
before  decision,  e.  g.,  the  birth  of  a 
child  entitled  to  representation.  See 
Jewett  t7.  Schmidt,  108  App.  Div.  322, 
96  N.  Y.  Supp.  631. 

22  When  the  trial  judge  or  referee 
may  properly  dismiss  upon  the  merits, 
see  Deeley  r.  Heintz,  169  N.  Y.  129; 
Woodbridge  v.  First  Nat.  Bank,  166 
id,  238.  These  cases  seem  authority 
for  the  proposition  that  wheneTer  a 
decision  containing  findings  is  prop* 
erly  made,  the  judgment  in  defend- 
ant's favor  should  be  on  the  merits. 
See,  also,  Freedman  t^.  Sirota,  109 
App.  Div.  874;  and  notes  to  Form 
No.  1776. 

23  Signature  is  necessary.  Benja- 
min V.  Allen,  35  Hun,  115;  Smith  v, 
Davidson,  45  Ind.  396;  Service  v, 
Gambrel  (Ind.,  1887),  9  West.  Rep. 
94;  but  see  Bietman  v.  Hopkins,  7 
West.  Rep.  264;  McNaughton  r. 
Chave,  5  Abb.  N.  C.  225. 

As  to  sisfning  nunc  pro  tunc,  see 
Fulton  r.  Fulton,  8  Abb.  N.  C.  210. 

28a  Must  be  filed  within  twenty 
days    after    adjournment    of    term. 
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FORK  Ho.  174©, 

Wotkf  of  dedBicD  or  n^poit,  and,  entry  of  yudgmtnt  t 
to  file  €3cceptiooi  to  induif s  or  refuaili;  to  mike  cas 

[En title,  unless  indorsed  on  copy.^ 

riea^  take  notice^  that  the  mnthln   lor,  th 
copy  of  Uie  decision  of  Mn  Justice  *T.  K.  [or, 
referee]  herein,  which  was  duly  filed  in  th© 
of  ^  on  this  [or^  the]  day  of 

also  desired  io  limit  time  i&  file  escepiions,  m 
appeal,  serve  at  the  same  time  a  correct  copy  of  i 
a  notice  of  its  entry, ]^ 

{Date,  sigrmture^  and  addresses,  as 


II.    EXCEFHONS;  CASEi  AND  HEW 

FORM  Nq,  1750. 

Kotict  of  ozceptioss  to  fiodirtsa  mnd  refusali  to  luid  < 

After  a  tri«l,24 

[Title  of  court  and  cause,] 

The  plaintiff  [or,  the  defendant  Y.  Z.]*^  her 
decision  of  Mr,  Justice  J,  K,  [ar,  the  report  c 


I 


But  fftilure  m  to  do  will  only  remit 
in  tbc  Sfiectal  Ti*rm,  upon  motion, 
fixing  a  future  time  for  ilting.  Code 
Civ.  Pro..  I  1010. 

»*  By  N.  Y.  Cflde  Civ.  Pro..  I  094. 
service  of  a  t'Opy  of  the  drciMovt^  or 
repof'i  of  the  referee,  with  written 
hot  ice  of  the  entry  of  judjrmcntt  is 
ne{?e»aory  to  limit  the  time  within 
whieh  to  eici^ept;  nnd  the  lirAl  li 
t<^a  daya  theronfter. 

By  Gen.  Rule  No.  32  the  like  no- 
tiee  and  copy  h  neeesfiary  to  limit 
time  to  make  a  cmse*  or  a  ease  and 
except ioni4,  or  ease  containing  excep- 
tions, and  the  limit  is  thirty  days. 

By  Code  Civ.  Pro..  |  1361,  aerviee 
of  a  copy  of  the  fud^mfnt.  With  writ- 
ten notit^e  ol  its  entry,  is  neee»»ary  to 
limit  the  time  to  appeah  and  the 
limit  is  thirty  days.  Service  of  th*> 
judgment  and  notice  for  this  la  iter 


SfTPartiefl  not  absohitety  united  in 
in tereat  should  file  separate  excep- 
tions; if  joint  except  ions  are  filed, 
they  will  be  sustained  only  if  good  as 


purpose  doea  v 
without   a    c<> 
report.     Sehwfii 
X.  C.  m,  103  ^ 

The  unftticcesi 
a  cat^  Hill]  eic4 
ing  for  the  ent 
notice  tliereof, 
note* 

»  Si  e  Form  2i 

•«Lnder  N.  Y 
file  in  clerk ^s  oQ 
the  attorney  fo 
(and  thJH  inclU' 
V^'rsely  affected  S 
indorsed,  within 
ten  notice  and  e 
port  filed^  and  ^ 
thereon.  But  ii 
await  judgment. 

The  "notice  ( 
it    is    often    ca 


to  all  the  part 
8ee  Bo&lef^  v.  \ 
N.  Y.  550." 
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ree]   herein  filed  in  the  office  of  the  clerk  of  the  county  of 
on  the  day  of  ,  19     ,  in  the  following 

icxilars : 


Tiuf^  to  exceptions  taken  afi^r 
,  by  way  of  objections  to  the  con* 
ons  of  law,  is  to  be  distinguished 
I  the  paper  known  as  **  excep- 
!/'  ana  formerly  called  bill  of 
ptions,  referring  to  exceptions 
n  at  the  trial  to  rulings  made  in 
process. 

^r  the  purpose  of  reviewing  ob- 
ions  to  ruhnga  at  the  trial,  the 
y  must  have  an  exception  noted 
he  time  in  the  minutes,  and  if  he 
>cquent1y  makes  a  case  containing 
p lions  or  a  bill  of  exceptions, 
ke  trial  exceptions  will  then  ap- 
r  in  their  place  in  the  narrative  uf 

proceedings  on  the  trial.  An 
eal  from  the  judgment,  on  a  case, 

bring  these  trial  rulings  up  for 
ew,  although  no  exceptions  to  the 
ision  were  filed.  Pilz  v,  Yonkers 
EL  Co.,  83  App.  Div.  29,  82  N.  \. 
>p.  220;  Lanier  v,  Hoadley,  42 
>.  Div.  6,  68  N.  Y.  Supp.  166. 
lut  for  the  purpose  of  interposing 
options  to  the  conclusiona  of  tf^ 
ge  or  referee  embodied  in  the  de- 
01%  or  report  ae  filed,  and  to  the 
isal  of  the  judge  or  referee  to  find 
re^iuested,  the  partv  must,  after 

decision  or  report  has  been  filed, 
re  and  file  a  notice  of  exceptions, 
in  the  above  Form.  Dunleavev  i^. 
ileavey,  88  App.  Div.  601,  84  X.  Y. 
>p.  662;  Nat.  Prot.  Assoc,  r.  Cutn- 
»  63  App.  Div.  227,  66  N.  Y.  Supp. 

lie  exceptions  interposed  by  this 
ice  may  afterward  be  incorporattMl. 
h  any  exceptions  taken  on  the 
1  and  noted  in  the  minutes,  when 

"bill  of  exceptions,"  or  "case 
taining  exceptions,*  comes  to  be 
le  and  settled. 

ro  exceptions  are  necessary  to  en- 
5  the  Appellate  Division  to  review 

questions  of  fact,  on  an  appeal 
rn  the  judgment.  Matter  of 
iher,  103  App.  Div.  459,  93  N.  Y. 
)p.  123;  aff'd,  185  N.  Y.  435  (Don- 
Ian  p.  Ketchum,  78  App.  Div.  144, 
the  contrary,  may  be  considered 
rmled,  and  cases  under  the  old 
lort  form  "  decision  have  no  appli- 
ioiL     Otten  v.  Man.  K.  Co.,  160 


N.  Y.  395,  400;  Ross  r.  Cay^itood,  162 
Mf.  269,  203). 

Findings  which  are  not  without 
support  in  the  evidence  are  conclu- 
sive in  the  Court  of  Appeals,  although 
the  Appellate  Division  was  not  unani- 
mous. Nat.  Bank  of  Dep.  v,  Rogers, 
100  N.  Y.  380.  If  the  Appellate  Divi- 
sion was  unanimous,  then  the  Court 
of  Appeals  cannot  look  into  the 
record  to  see  whether  or  not  there  was 
any  evidence.  Genet  t*.  Del.  &  H. 
Canal  Co.,  167  N.  Y.  608. 

An  exception  must  be  specific  in 
pointing  out  the  proposition  to  which 
it  is  directed.  Turner  t?.  Weston,  133 
N.  Y.  650.  Hence  an  exception  "to 
each  and  every  finding  of  fact  and 
conclusion  of  law  "  and  **  to  each  and 
every  refusal  to  find  as  requested " 
without  making  a  separate  statement 
of  an  exception  as  to  each,  amounts 
to  nothing  (Drake  r.  N,  Y.  Iron 
Mine,  156  N.  Y.  90;  Gilmour  t?.  Col- 
cord,  183  N.  Y.  342;  Matter  of  Mosher, 
103  App.  Div.  469,  93  N.  Y.  Supp. 
123 ;  Henderson  r.  Doughertv,  96  App. 
Div.  346,  88  N.  Y.  Supp.  665),  unless, 
perhaps,  every  one  of  the  findings  or 
rulings  is  erroneous.  It  is  not  neces- 
sary, however,  to  use  the  same  lan- 
guage as  the  findings.  Language 
which  points  with  certainty  to  the 
intended  finding  is  enough  (Spauld- 
ing  V.  Strang,  38  N.  Y.  9),  and  the 
court,  at  least  the  Appellate  Division, 
have  power  to  correct  error  in  a  clear 
case,  notwithstanding  too  great  gener- 
ality in  an  exception  (Mandeville  r. 
Marvin,  30  Hun,  282). 

When  the  "short  form"  decision 
was  permitted,  a  general  exception 
was  sufilcient.  Jeff.  Co.  Nat.  Bank  v. 
Dewey,  181  N.  Y.  98.  Where  there 
was  but  one  conclusion  of  law,  the 
court  held  that  a  general  exception 
was  sufficient.  Eckerson  r.  New  York, 
80  App.  Div.  12,  80  N.  Y.  Supp.  168; 
aff'd  on  opinion  below,  176  N.  Y.  609. 

On  exceptions  thus  taken  to  conclu- 
sions of  law,  the  exceptant  may  ap- 
peal from  judgment,  to  review  those 
conclusions  without  making  a  case. 
Schwartz  v,  Weber,  18  Abb.  N.  C.  60, 
103  N.  Y.  668. 
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I.  To  the  first  finding  of  fact,  on  the  grou 
evidence  tending  to  support  it.^ 

IT,  To  80  much  of  the  report  embraced  in 
called  a  finding  of  fact,  as  decides  as  a  matter 

II L  To  the  conclusion  of  law  numbered  1/ 

TV.  To  so  much  of^  the  conclusion  of  L 
finds  and  decides  that  [stating  the  parti, 

V.  To  the  refusal  of  the  court  to  find  as  req 

nunibered    1    nf  the   requests  submitted  bj  tl: 

to  hii?  refusal  to  find  at  all  thereon]. ^^     ^And 

lDf,f.'.]  [ 

Attom( 
To  the  nerk  of  the  Countv  of 
A.  T.,   Esq,, 

Attorney  for  [plaintiff]. 

FORM  No.  1751. 
Notice  of  tb«  filing  of  the  exceptions  to 

[Enfifle,  ujiless  ittdorscd  or  underwriUen  on  t) 

Please  take  notice,  that  the  within  notice  o 
dec'i.sinn  [f>r,  report]  and  finilings,  and  refusal 
uf  the  referee]  herein,  ha.s  been  filed  in  the 
of  the  county  of  ^  this  day  of 

[Date,  signature,  and  addresses,  as 


***  A  finflinfr  of  fact,  if  without  any 
rvj.U  nee  lrn<lin^  to  t!!up|(ort  it.  is  the 
Miihjot't  of  cK[T[fcliiHi.  S'.  Y.  Code  <'iv, 
I'm.,  S  09:^  \nddM  in  HJO:*  f .  And 
Much  an  (?xt.'eption  niii^t  ix'  tfikm  In 
order  to  giv**  ta  the  (*ourt  of  Apppfll* 
tht*  ri^rht  of  review,  Tnrnrr  v. 
Weston,  1^3  N\  Y.  650;  R«l*rt3  i\ 
Tisliifis.  1-20  Iff  L  Tht*  Appellate 
nivii*jon  niny  conj^iiler  the  fnt-t??,  nl- 
thoiijETh  no  uxceptionft  to  thorn  have 
biN '  n  t  ;\  k  el  1 .  11  obe  rt  ,^  V.  Toh  1  ii  s ,  supra; 
^hitter  of  M^^slicr,   lt^5  N.  Y,  431. 

2'  After  1113ft nimmi?^  affirmjini^f  at 
thp  Appc'Hnte  Division,  thi?^  e?;<H^ptioTi 
will  r:iise  in  the  Conrt  of  Appeals 
*>nly  the  qijention  whether  the  faets 
fntind  pupport  the  conelnsion,  Kre- 
k.  ler  V.  Anllirtch,  1G9  N.  Y.  372. 


30  Hepburn  v. 
617;  Cornell  t?. 
Graham  r.  Chr 
Dec.  2G3,  aff'g  1 

31  The  refusa 
referee  to  find 
may  always  be 
late  Division, 
taken  to  the  i 
Civ.  Pro.,  §  102 
But  the  Court 
view  such  a  rel 
where  the  tria 
the  contrary  ii 
Appellate  Divii 
affirmed.  Le 
Union,  etc.,  Co. 

82  Serve  with 
of  note  26  to  p 
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FORM  No.  1752.  | 

avit  to  moYO  for  leaye  to  file  and  serve  exceptions,  and  make  case,  nunc  i 

pro  tiinc.88 

Ue   of  court  and  action."] 

nue.]  ; 

.  Z.,  being  duly  sworn,  says:  | 

That  he  is  managing  clerk  in  the  office  of  defendant's  at- 
ey  herein. 

I.  That  on  the  day  of  ,  19     ,  a  notice  of  the  '^ 
Lg  of  the  decision  of  the  court  [or,  the  report  of  the  referee] 

jin,  was  served  on  defendant's  said  attorney,  by  delivering  ' 

same  to  this  deponent,  and  that  deponent  thereupon  informed 

L  attorney  of  the  service,  and  was  instructed  by  him  to  prepare,  ,i 

and  serve  said  exceptions  on  behalf  of  said  defendant  to  said  I 

sion  [or,  report],  and  make  and  serve  a  case  [stating  circum- 

ices,  and  excuse  for  failure  to  file  and  serve  in  time], 

II.  That  said  exceptions  were  prepared  and  served  in  good 
h ;  and  that  it  is  owing  to  the  inadvertence  and  mistake  of 
onent,  under  the  circumstances  aforesaid,  that  they  were  not 
i  and  served  in  time,  and  that  defendant  desires  to  be  allowed 
ile  and  serve  them  nunc  pro  tunc,  with  the  same  force  and 
ct  as  if  they  had  been  filed  and  served  in  season;  and  that 
endants  may  have  an  extension  of  time  in  which  to  serve  said 

[and  that  days  is  necessary  therefor]. 

If  order  to  show  cause  is  ashed,  state  reason  and  condition 
ause,  and  as  to  previous  application;  see  p.  1172.] 

Jurat.  ]  [Signature.  ] 

Notice  of  motion  or  order  to  show  cause;  see  Forms  815  and 
I,  pp.  1171, 1173.] 

FORM  No.  1753. 
tx  {iving  leave  to  file  and  serve  exceptions,  and  make  case,  nunc  pro  tunc.34 

itle  {court  order)  and  recitals  according  to  circumstances;  see 
^orm  820,  p.  1174.] 

)n  reading  and  filing  the  affidavit  of  C.  D.  [managing  clerk 
the  office  of  defendant's  attorney  herein],  verified  the  day 

tPor  a  motion  to  enlarge  time  in  judgment    set    aside.      Whiteside    v. 

ance,  see  Form  1660.  Nojac  Cottage  Assoc.,  6S  Hun,  568, 

L  failure   to  serve  proposed   find-  23  N.  Y.  Supp.  63;  alTd,  142  N.  Y. 

\  before  judgment  entered,  due  to  585. 

take  or  inadvertence,  does  not  en-         s^Gade  v.  Gade,  14  Abb.  N.  C.  510; 

e  the  defeated  party  to  have  the  s.  p.,  Douglas  v,  Douglas,  7  Hun,  272. 


1884  Abbott's  practice  and  fobmb. 

of  ,  19     y  and  on  motion  of  Q.  R,  defendant's  attorney 

herein,  and  on  proof  of  due  service  of  notice  of  this  motion: 

Ordebed,  1.  That  the  defendant  Y.  Z.  have  leave  to  file  and 
serve  exceptions  to  the  findings  and  refusals  to  find,  of  the  court 
lor,  referee]  herein,  on  or  before  next,  nunc  pro  tunc, 

as  of  the  day  of  ,  19     ,  with  the  same  effect  as  if 

seasonably  filed  and  served. 

2.  That  said  defendant  have  days  from  the  date  of  this 

order  in  which  to  make  and  serve  his  proposed  case  and  excep- 
tions**  herein. 

[If  terms  are  imposed:']  3.  This  order  is  on  condition  that 
[e<c.]. 

Enter :  [signature  of  judge  hy  initials  of  name  and  title.'] 

FORM  No.  1754. 
Notice  of  motion  at  Appellate  Division    for  new  txial  after  iateilociitoTy 

judgments 

[Title  of  court  and  action.'] 

Please  take  notice,  that  upon  the  pleadings,  the  decision  of  ^Ir. 
Justice  J.  K.  [or,  report  of  R.  F.,  Esq.,  the  referee]  filed  herein 
on  the  day  of  ,  19     ,  and  the  exceptions  thereto, 

filed  herein  on  the  day  of  ,  19     ,  and  upon  the 

case  also  filed  herein  on  the  day  of  ,19       [or,  to 

be  settled  and  filed  herein]  and  upon  the  interlocutory  judj^ent 
entered  on  the  day  of  »  19     ,  the  imdersigned  will 

move  this  court  at  an  Appellate  Division  thereof  for  the  de- 

partment, at  a  term  thereof  to  be  held  at  the  court  house  [or,  city 
hall]  at  ,  on  the  day  of  >  19     ,  at  the  open- 

ing of  the  court  on  that  day,  or  as  jaoon  thereafter  as  counsel  can 

ssCountv  of  Milwaukee  r.   Pabst,  Green  v,  Roivorth,  6  Miec.   ISO.  20 

(Wis.,  1885),  26  N.  W.  Rep.  11.  N.  Y.  Supp.  37. 

36  File  and  serve  exceptions  within         This  motion  may  be  made  witliont 

ten  days  after  receiving  copy  of  de-  appealing  from  the  judgment.    Kel- 

cision  or  report,  and  notice  of  entry  sey  t.  Sargent,  104  N.  Y.  663;  Moore 

of    interlocutory    judgment    thereon,  P.  Oviatt,  35  Hun,  216. 
and   notice   motion   before  the   com-  An  appeal  will  also  lie  to  the  Ap- 

mencement  of  the  hearings  directed  in  pellate   Division  from  the  interlocu- 

the   interlocutory  judgment.     N.   Y.  tory    judgment.       Code     Civ.    Pro.t 

Code  Civ.  Pro.,  §  1001.  I  1349.    The  amendment  to  this  sec- 

The  exceptions  should  include  the  taon  in  1893  permits  appeal  frcHD 
findings  of  fact,  and  refusals  to  find,  an  interlocutory  judgment  entered 
which  the  appellant  desires  reviewed,  upon  a  referee's  report  thus  super- 
Toms  V.  Greenwood,  30  N.  Y.  St.  Rep.  seding  Dorchester  v.  D<n«hester,  121 
478;  Dorchester  v,  Dorchester,  121  N.  yT  156.  An  appeal  lies  to  the 
N.  Y.  156.  Court  of  Appeals  from  an  order  of  tlie 

The  motion  will  only  be  heard  on  Appellate  Division  granting  the  new 

a   caae    settled   in   the   usual   way.  trial.    Townaend  «•  Van  Buskirk,  162 

N.  Y.  265. 


TBlALj   ETC. V.    WITHOUT   AID   OF    JURY   OR   REFEREE.      1885 

be  heard,  for  a  new  trial  on  said  exceptions  and  for  such  other 
or  further  relief  as  may  be  just. 

[Dale,  signature,  and  addresses,  as  in  Form  1656.] 

[Order  may  readily  be  adapted  from  Form  No.  1657.] 

FORM  No.  1755. 

Case  at  proposed  (with  or  without  exceptions),  after  trial  by  court  or 

referee.37 

[As  in  Form  1662  from  the  beginning,  inserting  in  line  11  the 
words:  without  a  jury;  or  substitute  the  words:  before  R.  F., 
Esq.,  the  referee  herein;  omit  reference  to  jury  in  lines  21  and 
26 ;  be  sure  to  include  in  the  case,  or  in  the  order  settling  it,  a  state- 
ment that  IT  CONTAINS  ALL  THE  EVIDENCE,^  and  suhstitute  state- 
ment of  proceedings  after  close  of  evidence,  and  ending  :'\  The 
court  reserved  decision.  * 

[Notice;  Amendments;  Stipulations;  Notice  of  settlement; 
Order  settling;  Order  filing;  order  of  printing,  etc.;  as  in  Forms 
1663-1672.] 

III.     COSTS;   AND  JUDGMENT. 
FORM  No.  1756. 
Affidavit  to  proceedings  as  to  parties  in  default,  infants,  dec 
See  Forms  1562,  1568,  1579,  1584. 

[Proceedings  as  to  costs,  see  Forms  1676-1696.] 

FORM  No.  1757. 
Notice  of  settlement,  or  resettlement  of  judgment.S9 

[When  necessary,  adapt  from  Forms  in  Volume  I,  p.  277,  No. 
133;p.  280,  2^05.  139-142.] 

FORM  No.  1758. 
Judgment  on  decision  after  trial  by  the  court.^ 

[Title  of  court  and  action.] 

The  issues  in  this  action  having  been  regularly  brought  on  for 
trial  before  Mr.  Justice  J.  K.,  at  a  Special  [or.  Trial]  Term  of 

37  An  appeal  on  the  judgment-roll  so  For  proceedings  to  amend  or  Ta- 

alone.  witnout  a  case,  raises  only  the  cate  judgment,  see  post.  Forms  2022- 

questions  whether  the  conclusions  of  2057. 

Itw  were  justified  or  required  by  the  Settlement  may  be  had  upon  a  less 

facts  found.     Gluckman  v.  Strauch,  notice   than  eight   days.     Parker  v. 

W  App.  Div.  361,  91  N.  Y.  Supp.  223.  Linden,  69  Hun,  359,  13  N.  Y.  Supp. 

UReiners  v.  Niederstein,  65  App.  05. 

Div.  80,  67  N.  Y.  Supp.  41.    And  see  40  The  judgment  must   follow  the 

note  58  to  Form  1667.  direction  in  the  decision;   otherwise 
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this  court,  held  on  the  day  of  »  ^^     9  ^^  the  county 

court  house  [or,  city  hall]  in  the  of  ,  and  Ihcre 

recite  concisely  the  readiness  of  the  cause  for  trial,  as  <Ati«:**J  and 
the  respective  parties  appearing  by  their  attorneys  ^  [or,  where  a 
part  only  of  the  defendants  appear  on  the  trial  —  and  the  de- 
fendant Y.  Z.  appearing  by  his  attorney ;  and  the  summons  in  this 
action  —  with  —  here  mention  any  required  notice  or  indorse- 
ment, also  the  complaint  if  also  served — having  been  personally 
served  on  all  the  defendants  herein,  except  W.  Z.,  who  voluntarily 
appeared,  and  except  Y.  Z,,  a  non-resident  of  this  State  —  or 
specify  other  ground  justifying  service  by  ptiblication  —  and  said 
Y.  Z.  having  been  duly  served  with  said  summons  by  the  due 
publication  and  mailing  thereof  directed  to  him  pursuant  to  an 
order  of  publication  duly  made  herein,  and  by  personal  delivery 
thereunder  without  the  State,  and  the  time  of  the  defendants^— 
names  —  to  appear  and  plead  having  fully  expired,  and  said  — 
names  —  not  having  appeared  or  pleaded,  and  the  defendant  U. 
V.  having  appeared,  but  made  default  in  pleading  herein,  and  due 
notice  of  application  for  judgment  having  been  given  him,  and 
the  infant  defendant  X.  Y.  having  duly  appeared  and  answered 
the  complaint  by  6.  L.,  his  guardian  ad  litem  duly  appointed  in 
this  action,*^  and  the  summons  and  complaint  in  this  action — 
together  with  a  proper  notice  of  the  pendency  of  this  action  — 
having  been  duly  filed  in  the  office  of  the  clerk  of  the  county  of 
,  on  the  day  of  ,  19     ]• 

And  the  court  having  heard  the  allegations  and  proofs  of  the 
parties,  and,  after  due  deliberation,  having  duly  made  and  filed 
its  decision,  on  the  day  of  ,  19     ,  containing  a 

statement  of  the  facts  found  and  the  conclusions  of  law  thereon,*^ 

on  appeal  it  vfill  be  set  aside  and  the  Van    Steenburg,    69    Iowa,    696,   26 

cause  remitted  to  the  Special  Term  N.  W.  Rep.  78. 

for    entry    of    a    proper    judgment.  42  See  Vol.  I,  pp.  834,  835 ;  Colt  r. 

Brown  r.  McKie,  185  N.  Y.  303.     Or  Colt,  111  U.  S.  666;  Mutual  Life  Ins. 

it  may  be  corrected  on  motion,  or  on  Co.  r.  Schwaner,  36  Hun,  373;  Tibbs 

appeal.     See  Cutwater  v.  Moore,  124  v,  Allen,  27  111.  119. 

N.  Y.  67.  43  It  is  improper  to  recite  the  con- 

41  Recitals  showing  that  the  cause  tents  of  the  findings.    Beebe  r.  Mesd. 

was  ready  for  hearing  are  useful  (Mc-  101  App.  Div.  600,  02  N.  Y.  Supp.  51. 

Cahill   r.   Equitable  Life  Assoc.,   26  WTiere    controverted    questions   of 

N.    J.    Eq.    531)    but   not   essential,  fact  have  been  determined  in  actions 

Rijjgs  r.  Lockwood,   12  W.  Va.   133.  affecting  title  to   real   property,  or 

This  recital  is  held  prima  facie  evi-  similar  matters  of  future  importance, 

dence  of  the  jurisdictional  fact  stated  it  is  proper  practice  to  state  the  facts 

to  be  established,  even  if  the  affidavits  as  adjudged,  after  the  words  "it  is 

of  service  annexed  in  the  judgment-  adjudged."     If  the   findings  of  fact 

roll  do  not  bear  it  out.     Maples  v.  contain,  as  they  sometimes  do,  matter 

Mackey,  89  N.  Y.  146;  8.  P.,  Brawley  favorable  to  the  unsuccessful  party, 

r.  Ranney,  67  Mo.  280;    Sweeley  v.  but  wholly  unavailing  in  this  action 
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and    directing  judgment  as  hereinafter  stated ;  ^  and  the  [plain- 
liflPs]  costs  having  been  duly  adjusted  at  dollars  [for  other 

recitals  see  Forms  immediately  following,  and  others  therein  re- 
f  erred  <o]  :  Now,  on  motion  of  A.  T.,  attorney  for  [plaintiff], 

It  is  adjudoed,  that  [stating  relief  and  following  implicitly 
the   directions  in  the  decision]. 

Judgment  this  day  of  ,  19     . 

[Signature  of]j  Clerk.*" 

ToKicd  Nob.  1759-1776.— STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 

FOREGOING  FORM. 

[Far  varifma  rteitaU  applicable  to  a  judgment  after  trial  by  the  court,  see 
ulBa  Forma  1565  and  1569-1571,  and  for  others,  some  of  which  are  appropriate 
to  trial  either  by  the  court  or  by  jury,  see  Forms  1704  to  1719.] 

FORM  No.  1759. 
Voluntary  snbmiBsioii  of  one  who  could  not  be  sued. 

And  the  defendant  [name  and  addition  as  thus:]  W.  X.,  as 
assignee  in  bankruptcy  of  said  Y.  Z.,  having  voluntarily  appeared 
and  duly  submitted  himself  to  the  jurisdiction  of  this  court  [and 
consented  to  the  entry  of  the  following  judgment] ; 

becauM  avoided  or  immaterial  by  from  the  decision  in  respect  to  the 
reason  of  other  facts  being  found  award  of  costs,  may  be  had  either  by 
against  him,  it  is  better  for  plaintiff  motion  to  conform  it  to  the  decision, 
to  btate  or  recite  in  the  judgment  or,  especially  where  the  decision  is 
such  of  the  findings  of  fact  as  support  also  wrong  and  is  excepted  to,  by  ap- 
the  judgment  and  leave  those  which  peal.  Brown  v.  McKie,  supra;  Rosa 
favor  his  adversary  to  remain  as  they  v,  Jenkins,  31  Hun,  384. 
ought  to  simply  as  findings;  for  these  ^cif  the  judge  has  signed  findings 
are  not  properly  an  adjudication,  or  an  order  for  judgment  directing 
although  there  are  some  authorities  specifically  what  provisions  it  shall 
which  have  treated  such  findings  as  contain,  he  need  not  sign  the  judg- 
if  they  were.  See  Whiting  t?.  United  ment  itself  (Clapp  v.  Hawl^,  97 
States  Bk.,  13  Pet.  6;  Rule  Ixxxvi  of  N.  Y.  610;  De  Laney  v.  Blizzard,  7 
U.  8.  Ct.  Eq.  Pr.;  Jones'  Fed.  Rep.  Hun,  66;  California  Southern  R.  Co. 
144;  Rice  V.  Rice,  63  Mich.  432;  19  v.  Southern  Pac.  R.  Co.,  67  Cal.  59, 
N.  W.  Rep.  132;  Jackson  v.  St.  Paul  7  Pac.  Rep.  123),  except  where  it  is 
Fire,  etc.,  Co.,  33  Hun,  60;  Judge  v,  settled  by  him  pursuant  to  direction 
Booge,  47  Mo.  544;  Seton  on  Decrees,  In  an  interlocutory  judgment.  Code 
1  Am.  Ed.  7.  If,  however,  a  party  Civ.  Pro.,  §  1231.  The  practice  is, 
has  prevailed  upon  one  issue  tendered,  however,  to  require  the  form  of  judg- 
it  is  the  duty  of  the  trial  judge  to  ment  to  be  submitted  to  the  justice 
direct  an  adjudication  in  his  favor  for  his  approval  and  settlement,  and 
to  such  extent,  even  though  the  ad-  when  the  form  of  the  judgment  is  set- 
verse  party  is  otherwise  successful,  tied  by  the  judge,  he  usimlly  signs  or 
Ouiwater  v,  Moore,  124  N.  Y.  67.  initials  it,  leaving  a  blank  only  for 
^The  judgment  must  follow  im-  the  costs,  to  be  taxed,  and  inserted 
pHcitly  the  decision.  Brown  r.  Mc-  by  the  clerk,  who  then  also  signs  the 
Kie,  185  N.  Y.  303.  A  remedy  for  an  judgment, 
error  in  the  judgment  in  departing 
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rOSM  Ho.  176a 
JaUnt  Mmiag  of  age  pending  the  canae. 

And  the  said  [infant] ,  pending  the  action,  having  became  of 
full  age,  and  having  elected  and  stipulated  that  [the  answer  of 
the  defendant  W.  X.  stand,  as  for  her  answer]  in  the  place  and 
stead  of  the  answer  of  her  guardian  ad  litem,  on  her  behalf; 


FORM  Ho.  1761. 
Withdrawal  of  antwer.M 

And  the  defendant  [name]  having  withdrawn  his  answer  herein 
[and  complied  with  the  prayer  of  the  complaint  ao  far  as  relief 
was  sought  against  him]  ; 

FORM  Ho.  176a 
Another  Form. 

This  action  having  been  duly  brought  to  trial  upon  the  issues 
arising  on  [indiccUe  which,  as  thus:^  the  first  defense  in  the 
answer  to  the  first  cause  of  action  in  the  complaint,  the  second 
cause  of  action  and  all  other  defenses  in  the  answer  having  been 
duly  withdrawn; 

FORM  Ho.  1763. 
Continnanoe  on  death  of  original  party. 

And  this  action  having,  on  the  decease  of  the  defendant  Y.  Z., 
been  continued  in  the  name  of  W.  X.,  as  his  executor,  by  an  order 
of  this  court  duly  entered  on  the  day  of  ,  19     I 

and  said  executor  having  duly  appeared  by  attorney; 

FORM  Ho.  1764. 

Amendment  of  complaint. 

And  the  said  summons  and  complaint  having  been  duly  amended 
by  order  of  this  court  duly  made  and  entered  the  day  of 

,19  ,  after  due  notice  to  all  parties,  making  the  said 
successors  of  Y.  Z.  parties  defendant,  and  also  joining  as  parties 
defendant  the  following  persons,  whose  names  or  residences  or 
both  were  not  known,  namely  [namesliy  and  all  of  said  persons  so 
joined  as  defendants  having  duly  appeared  and  answered  herein; 

46  Withdrawal    should    appear    on      the  issue  was  adjudicated.    Schmidt 
tUe  record,  in  order  to  protect  the      r.  Zahensdorf,  30  Iowa,  498. 
party  from  a  subsequent  claim  that 
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FORM  No.  1766. 

Supplemental  suinmoiia. 

And  M.  N.,  mentioned  in  the  complaint  herein,  having  hereto- 
fore died,  and  a  supplemental  summons  having  been  duly  issued 
pending  this  action,  bringing  in  as  defendant  therein  [names  and 
description,  as  thus:']  O.  N.  and  P.  N.,  the  heirs  of  said  M.  N., 
in  his  place  and  stead  [and  recite  service  or  appearance,  and  de- 
fault or  appearance  at  trial,  etc.,  as  above']. 

FORM  No.  1766. 
Abatement  as  to  one  defendant 

And  the  defendant  Q.  R.  having  died  pending  this  action,  his 
interest  in  the  subject  of  the  action  surviving  to  the  defendant 
W.  X.,  and  no  other  representative  of  said  Q.  B.  being  a  necessary 
party, 

[Or  thus:]  and  it  duly  appearing  by  the  proofs  and  admissions 
on  the  trial  that  the  defendant  Q.  R,  copartner  of  the  defendants 
W.  X,  and  Y.  Z.,  is  deceased ; 

FORM  No.  1767. 
Filing  lis  pendens. 

And  a  proper  notice  of  the  pendency  of  this  action  having  been 
duly  filed  in  the  office  of  the  clerk  of  the  county  of  ,  on 

the  day  of  ,  19     ,  at  [or  after]  the  time  of  the 

filing  of  the  complaint  herein;  *^ 

FORM  No.  1768. 
Waiver  of  jury  txial^s 

And  a  trial  by  jury  having  been  duly  waived  by  consent  of  all 
parties  who  have  appeared,  duly  given  in  open  court,  and  entered 
in  the  minutes  [or,  by  written  consent  of  all  the  parties  who  have 
appeared,  duly  filed] ; 

FORM  No.  1760. 

Previous  order  for  judgment  on  a  frivolous  pleading. 

And  judgment  on  the  answer  of  the  defendant  W.  X.,  as 
frivolous,  having  been  duly  ordered,  by  order  duly  made  and 
entered  herein  the  day  of  ,  19     ; 

FORM  No.  1770. 
Waiipvr  of  notice  of  jndgment. 

And  the  defendant  X.  T.  having  in  writing  duly  waived  notice 
for  application  for  judgment  herein; 

♦T  N.  Y.  Gen.  Rules  No.  SO.  King  v,  Burdett,  12  W.  Va.  688;  N.  Y. 

<«Maxwen  v.  Stewart,  21  WaU.  71;      Code  Civ.  Pro.,  |  1009. 
119 
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FOSM  Ho.  1771. 
InJiiBctioB. 

And  this  court  having  by  an  order  duly  made  and  entered  on 
the  day  of  9  19     ,  granted  an  injunction  pending 

this  action^  forbidding  the  defendants  Ibriefly  indieaiing  what]; 

FORM  No.  1772. 

SecelTenlup. 

And  this  court  having  by  order  entered  the         day  of  ^ 

19     ,  duly  appointed  R.  C,  Esq.,  receiver  pending  this  action  of 

[concisely  indicate  fund},  and  he  having  duly  qualified  and  acted 

as  such: 

FORM  No.  1778. 

Aocoimtiiic  of  truttoe. 

And  the  said  W.  X.,  as  trustee  of  ,  having  rendered  a 

full  account  of  bis  trust,  and  having  been  examined  thereon  under 

oath  in  open  court; 

FORM  No.  1774. 

Snbmiatioii  of  ttipuUtioii  as  to  facts. 

And  the  said  cause  having  been  submitted  to  the  court  for  its 

decision  upon  the  stipulation  to  the  parties  attached  to  and  made 

part  of  the  findings  of  the  court  on  file  herein; 

FORM  No.  1776. 
Consent  to  Judgment 
And  the  defendant  [name]  consenting**  [by  his  counsel*^]  to 
the  following  judgment; 

FORM  No.  1776. 
Jvdgment  aismissing  the  compUint  upon  the  merits. 

^Caption  and  recitals  according  to  the  case;  see  previoiis  Form, 
continuing  .'1  and  the  court  having  duly  directed  judgment  in 
favor  of  the  defendant,  dismissing  the  complaint  upon  the 
merits,"  with  costs  [and  an  allowance  of  dollars]  to  the 

defendant  [or,  to  each  of  the  several  defendants  or  classes  of  de- 

40  Partridge    v.    Shepard,    71    Cal.  etc.,  Co.  v.  Meyroee,  27  Fed.  Rep.  213, 

470,  12  Pac.  Rep.  481;  Bryan  v.  Ken-  and   cases   cited;    United  States  r. 

nett,  113  U.  S.  170.  Lane,  8  Wall.  1S5. 

60  Pacific   R.   R.   Co.   0.   Ketchum,         The  common-law  rule  wm  ot2»^ 
101  U.  S.  289.  wise,  and  by  aUtnte  in  New  York 

61  See  note  63,  po9t,  and  note  22  to  (Code  Civ.  Pro.,  i  1209)  the  common- 
Form  1748.  In  the  absence  of  statute  law  rule  obtains  in  equitable  ietkns, 
unqualified  dismissal  in  an  equity  suit  Petrie  v.  Trustees  of  Ham.  Coll.,  92 
is  a  bar  to  a  further  suit  (Durant  r  Hun,  81,  36  N.  T.  Supp.  636. 
Essex  Co.,  7  Wall.  107;  Edgar  v.  Buck  It  is  the  better  opinion  that  plsm- 
(Mich.,  1887),  32  N.  W.  Rep.  644;  tiiT  has  a  right  to  have  the  a^ji^' 
8.  p.,  Burton  v.  Burton,  68  Vt.  414,  eating  part  of  the  judgment  ei^ressed 
2  New  Enpl.  Rep.  607 ) ,  if  the  grounds  to  be  without  prejudice,  or  merely  « 
appear  to  be  the  same.    Steam-Gauge,  abating  the  action,   if  such  be  the 
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fendants,  appearing  by  different  attorneys],  and  the  costs^  of 
the  defendant  having  been  duly  adjusted  at  the  sum  of  dol- 

lars [if  several  bills  were  allowed  name  each  party  and  the  sum 
allowed  him  or  them"] : 

Now,  on  motion  of  T.  Z.,  attorney  for  the  defendant  [if  several 
appearing  separately,  name  each^ : 

It  is  adjudged,  that  the  plaintiff's  complaint  be,  and  the  same 
is,  hereby  dismissed,  upon  the  merits^  [or,  without  prejudice" 


legal  effect  of  the  adjudication.  See 
for  an  instance  of  reversal  for  re- 
fusal of  this  right,  Coubrough  r. 
Adams,  70  Cal.  374,  II  Pac.  Rep. 
634,  636.  Contra,  Squire  v.  Hewlett 
(K.  H.,  1886),  2  New  Igng.  Rep.  230. 

But  the  qualifteation  must  be  al- 
lowed by  the  court.  The  clerk  cannot 
originate  it,  for  it  is  a  judicial  act. 
As  to  adding  it  nunc  pro  tunc,  see 
Burton  i'.  Burton    {above  cited). 

The  dismissal  should  be  without 
prejudice,  if  it  be  for  want  of  juris- 
diction (Van  Norden  v,  Morton,  99 
U.  S.  378),  or  for  defect  of  pleading 
or  parties  (Hughes  f7.  United  States, 
4  Wall.  232),  or  excess  of  parties 
plaintiff  (House  v.  Mullen,  22  ul.  42), 
or  for  failure  to  appear  (Miller  v. 
McGuckin,  15  Abb.  N.  C.  204),  or  for 
unreadiness  to  go  on  (Ramsay  r.  Erie 
Ry.  Co.,  0  Abb.  Pr.  (N.  S.)  242). 

Where  it  is  for  failure  to  establish 
a  case  by  adequate  proof,  it  should  be 
on  the  merits  (Gale  r.  Gould,  40 
Mich.  515,  8  Repr.  655),  unless  in 
the  discretion  of  the  court  plaintiff 
ought  to  have  another  opportunity. 

There  may  be  dismissal  on  the 
merits  as  to  part  or  one  aspect  of  the 
claim  without  prejudice  as  to  another. 

The  above  decisions  have  little  per- 
tinency in  New  York,  where  by  the 
Code  (I  1209)  a  judgment  of  dis- 
missal does  not  bar  a  subsequent  ac- 
tion unless  it  expressly  declares,  or  it 
appears  by  the  judgment  roll  that  it 
is  rendered  upon  the  merits.  There- 
fore, even  if  the  decision  and  judg- 
ment make  no  reference  to  the  adjudi- 
cation being  upon  the  merits,  it  may 
nevertheless  be  so  held  if  it  appears 
that  such  an  adjudication  has  in  fact 
been  made.  See  Keyes  v.  Smith,  183 
N.  Y.  376.  In  the  New  York  Munici- 
pal Court  the  minutes  may  be  re- 
ferred to  determine  the  question. 
Stccher  r.  Ind.  Order,  45  Misc.  340, 
90  y.  Y.  Supp.  332. 

AS  An  appellate  court,  on  dismissing 
for  want  of  jurisdiction  on  the  part 


of  the  court  of  first  instance,  may  give 
costs.  Bradstreet  Co.  v.  Higgins,  114 
U.  S.  202,  and  cases  cited. 

Whether  either  court  can  do  so 
where  the  dismissal  is  for  want  of  its 
own  jurisdiction,  compare  Harriott  r. 
N.  J.  R.  R.  &  Transportation  Co.,  1 
Daly,  377,  rev'g  8  Abb.  Pr.  284 ;  King 
r.  Poole,  30  Barb.  242;  Donnelly  v. 
Libby,  1  Sweeny,  259,  287 ;  Humiston 
€?.  Ballard,  40  How.  Pr.  40;  SuZlivan 
r.  Frazee,  4  Robt.  616;  Humiston  r. 
Ballard,  63  Barb.  9. 

The  better  opinion  is  that  every 
court  has  jurisdiction  as  against  a 

Slaintiff  to  determine  its  own  juris- 
iction  of  the  action  brought  before 
it,  and  consequently  power  to  charge 
a  plaintiff  with  the  costs  of  a 
judgment  determining  that  question 
against  him.  In  other  words,  it  has 
jurisdiction  to  dismiss  the  action, 
though  it  would  have  none  to  award 
the  desired  relief.  See  State  r.  Thomp- 
son, Mo.,  1884.  But  the  contrary  is 
settled  in  many  courts.  Compare 
Mansfield,  etc.,  Ry.  Co.  v.  Swan,  111 
U.  S.  379;  overruling  in  effect  Mead 
V,  Piatt,  17  Fed.  Rep.  836. 

53  If  the  provision  **  upon  the 
merits "  has  been  erroneously  in- 
serted, without  authority  in  the  de- 
cision, plaintiff  should  move  to  set 
aside  the  judgment  as  irregular  ( Col. 
Bank  v.  Gospel  Tab.  Church,  127  N.  Y. 
301 ;  Petrie  v.  Trustees  of  Ham.  Coll., 
92  llun,  81,  36  N.  Y.  Supp.  636) ;  or 
to  amend  the  judgment,  by  striking 
out  the  words  "  on  the  merits."  Card 
F.  Meincke,  70  Hun,  382,  24  N.  Y. 
Supp.  375.  Failing  to  so  move,  and 
filing  exceptions  to  the  decision,  may 
operate  as  a  waiver  of  the  objection. 
See  Keyes  v.  Smith,  183  N.  Y.  376, 

A  recital  that  the  dismissal  is  on 
the  merits  is  not  equivalent  to  an 
adjudication  to  that  effect.  See  White- 
side V,  Novae  Cottage  Assoc.,  68  Hun, 
565,  23  N.  Y.  Supp.  63;  aTd,  142 
N.  Y.  585. 

MJn  most  jurisdictions  the  words 
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—  or  may  specify  particular  question,  as  thus:  witiumt  prejudice 
to  an  action  at  law^],  and  that  defendant  recover  of  the  said 
plaintiff  the  said  sum  of  dollars,  his  costs  as  taxed 

[Authentication  as  in  Form  No.  1758.] 

Foaica  Not.  1777-1780.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1777. 
Diapodag  of  lBjiiiiction.M 

[Insert:']  that  plaintiff  was  not  entitled  to  the  injunction 
granted  herein  on  the  day  of  ,  19     [and  if  the 

injunction  does  not  fall  by  judgment, ^'^  add:  and  said  injunction 
is  hereby  vacated,  and  —  may  add:  it  is  hereby  referred  to  R.  F., 
Esq.,  as  referee  —  proceed  as  to  damages  as  in  Vol.  I,  Form  672, 
p.  995.] 

FORM  No.  1778. 
Receiver. 

[For  directions  as  to  discharge,  see  Vol.  I,  p.  1139."] 

FORM  No.  1770. 
Surrender  of  iattnuiieat  to  be  cancelled.6o 

That  [describe  instrument,  as  thus:]  the  bond  given  by  plaintiff 
herein  as  a  conditi<»i  of  granting  a  stay  of  a  former  action  be- 
tween the  parties,  and  filed  on  the  .day  of  ^  1^  ^ 
be  surrendered  to  be  cancelled,  and  the  clerk  is  hereby  directed  to 
cancel  the  same  and  deliver  it  to  A.  B.  or  his  attorney. 

FORM  No.  1780. 
Lis  pendens  notice  cancelled. 
[Insert  direction  from  Form  525,  p.  896,  Volume  /.] 

"  without  prejudice  "  sulBce  to  show  cision  on  this  point.     KelVf  9,  Mc- 

that  nothing  more   is  done   by  the  Mahon,  37  Hun,  212. 

Judgment  than  to  terminate  the  par-         07  See  Vol.  I,  p.  233. 

ticular  action.  M  Directions    as    to    fund  in  the 

Comtra,  Porter  v.  Mor^re,  30  La.  hands  of  receiver  may  be  embodied, 

Ann.  230,  where  an  injunction  was  or  may  be  added  by  subsequent  smesd- 

dissolved.  ment.     Hovey  i^.  McDonald,  100  U.  S. 

Win    McClure    v.    Leayeraft,    183  160. 
K.  T.  36,  the  court  added  such  a.pn>-         »It   is   proper  to  insert  such  ^ 

vision.  clause  in  the  decree  instead  of  tsking 

SQDiefMidaBt  has  a  right  to  a  de-  a  sepante  or  after  order.   Gsrpeoter 

9.  Acby,  1  Hoff.  Ch.  310. 
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FOSM  Ho.  1781. 
CUvae  in  judgment  giviag  leave  to  apply  for  further  directioni.M 
The  plaintiff  [or,  any  party  to  this  action  —  or  any  successor 
in  interest  to  any  such  party,  and  any  other  party  claiming  under 
the  said  M.  N.]  may  apply  from  time  to  time  at  the  foot  of  this 
judgment  for  such  further  directions  or  instructions  as  may  be 
proper. 


SECTION  IV. 


Tblax*  of  au.  the  Issues  or  Fact  bt  Jubt,  and  Judgment  thsbbon  bt  thk 

C6UBT. 

FOKMS. 

1782.  Order  for  judgment  on  motion,  1784.  Judgment  thereon. 

on  verdict  determining  all  the  1785.  Order  for  judgment  after  mo- 
issues,  tion  for  new  trial  on  case, 

17S3.  The  same,  in   action   for  nui-  and  counter  motion, 

sance. 

FORM  No.  1782. 

Older  for  judgment  on  motion  (or  decision),  on  verdict  detennining 

all  the  iB8nes.ei 

At  a  Special  Term  [_etc.,  see 
Form  820,  p.  1174.] 
ITUle  of  action.'] 

This  action  having  heen  regularly  brought  on  for  trial  at  a 
Special  Term  of  this  court,  on  the  day  of  ,  19     , 

before  Mr.  Justice  J.  K.,  both  parties  appearing,  upon  the  issues 
raised  by  the  pleadings  [for  other  recitah  see  Forms  1703,  etc., 

<»  An  application  at  the  foot  of  a  ance,  or  by  the  direction  of  the  court 
judgment  may  only  be  made  for  the  when  application  is  to  be  made, 
purpose  of  carrying  into  effect  the  oi  N.  Y.  Code  Civ.  Pro.,  |  1225 : 
judgment  as  entered,  and  upon  mat-  Acker  r.  Leland,  109  N.  Y.  6.  The 
ters  arising  subsequent  to  the  judg-  motion  must  be  made  at  a  term  of  the 
ment.  court  in  the  county  of  the  venue. 
See  Parker  v.  Linden,  59  Hun,  359,  Tefft  i*.  Greenwich,  etc.,  R.  R.  Co.,  47 
13  N.  Y.  Supp.  95;  Texas  r.  Chiles,  Misc.  26,  95  N.  Y.  Supp.  205. 
10  Wall.  127;  Smith  r.  Woolfolk,  115  It  was  said  in  Hooker  v.  City  of 
r.  S.  143;  Rhodes  v,  Jenkin,  52  Rochester,  126  N.  Y.  635,  that  even 
T..  T.  R.  (N.  S.)  806;  Savage  r.  Sher-  where  the  right  to  the  equitable  relief 
man,  87  N.  Y.  277;  Trotter  r.  Heck-  (an  injunction)  followed  the  adop* 
Fker,  42  N.  J.  Eq.  264,  4  Atl.  Rep.  94;  tion  by  the  court  of  the  findings  of 
Oerrish  r.  Black,  109  Mass.  474.  the  jury,  a  decision  containing  find- 
It  is  not  usual  to  prescribe  the  ings  would  be  more  correct  practice 
mode  in  which  notice  of  such  an  than  the  entry  of  an  order  for  judg- 
application  shall  be  given,  but  that  is  ment. 
If  ft  to  be  settled  by  voluntary  appear-  If  there  is  any  doubt  whether  every 
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and  1758,  cfc],  and  the  court  having  duly  ordered  the  questions 
of  fact  hereinafter  stated  (being  all  the  questions  raised  by  said 
issues)®  to  be  tried  by  a  jury  [if  directed  to  be  tried  at  a  separate 
branch  of  the  court,  add:  at  a  Trial  Term],  and  said  questions  hav- 
ing been  thereupon  duly  tried,  and  the  verdict  of  the  jury  having 
been  duly  found  and  recorded  as. follows: 

First:  Was  [efc.]. 

To  this  question  the  jury  answer  Yes  [and  so  on]. 

[And  if  tried  at  another  branch  of  the  court,  recite  the  bringing 
on  of  the  cause  again:]  and  the  court  having  adopted  said  findings 
of  the  jury;  *  Now,  upon  the  pleadings  and  the  evidence  of  the 
parties,  and  said  verdict,  and  upon  reading  and  filing  the  notice 
of  this  motion,  dated  the  day  of  ,  19     ,  and  the 

affidavit  of  A.  T.  thereunto  annexed,  after  hearing  A.  T.,  of 
counsel  for  plaintiff,  and  T.  Z.,  of  counsel  for  defendant  in  op- 
position, and  on  motion  of  A.  T.,  attorney  for  plaintiff: 

It  is  OBDEBED,  that  [may  state  facts  established,  and  continue 
with  relief  thereon,  and  direction  as  to  costs  as  in  other  cases;  see 
other  Forms]. 

FORM  No.  1783. 
Order  for  judgment  after  trial  by  jury,  and  application  on  verdict  for  equit- 
able relief  (in  nuisance).63 

[Title  (court  order)  and  recitals,  commencing  according  to 
circumstances;  see  other  Forms:]  and  the  jury  having  found  a 
ir^neral  verdict  for  the  plaintiff  for  damages  [and  having 

further  found  the  following  facts  in  answer,  to  special  questions 
duly  put  by  the  court,  to  wit  —  copy  questions  and  answers,  and 
may  recite  adjustment  of  costs,  etc.]  ;  Now,  on  motion  of  , 

after  hearing  for  the  motion,  and  for  the  defendant 

in  opposition  thereto; 

fact   necessary  has   been  determined,  as  damages  (|  1602;  Hadcock  r.  Glor- 

present  to  the  judge  a  decision  con-  ersville,  90  App.  Div.  130,  89  K.  Y. 

taining    findings    which    will    cover  8upp.  74) ;  the  verdict  must  find  all 

whatever  is  omitted.     See  Hammond  the    facts    necessary   to    sustain   the 

r.  Morgan,  101  N.  Y.  179.  special  relief  (People  v.  Met.  Teleph. 

02  If  there  are  other  parties  to  the  Co.,  31  Hun,  696,  modifying  11  Abb. 

action  than  those  between  whom  the  N.  C.  304) ;   unless  the  action  is  in 

issues  were  tried,  the  moving  party  equity  and  the  court  makes  a  decision 

should   present  an  affidavit  of  regu*  finding   the    further   essential    facts, 

larity  to  the  Special  Term,  showing  Garwood  v.  N.  Y.  Cent.  R,  R,  Co.,  83 

that  ther^  are  no  issues  which  remain  N.  Y.  401.      If  the  action  is  at  law, 

to  be  tried.     Adams  v.  Bristol,   108  there  is  no  authority  for  the  entry  of 

App.  Div.  303,  95  N.  Y.  Supp.  628.  a  judgment  awarding  a  perpetual  in- 

csThe   final   judgment  may  award  junction.     Wilmot   v.   Bell,   76  App. 

the  removal  of  the  nuisance  as  well  Div.  262,  78  N.  Y.  Supp.  601. 
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Ix    IS  OBDEBEDy  1.  That  the  said  verdict  be  accepted  and  re- 
corded ;  that  plaintiffs  recover  of  the  defendant  the  sum  of 
damages  found  by  the  jury,  together  with  the  sum  of  costs, 

amounting  in  all  to  the  sum  of  dollars. 

2.  That  the  several  poles  referred  to  in  the  complaint  in  this 
action^   erected  by  the  defendant  in  street,  between 

and  avenues,  in  ,  are  hereby  adjudged  and  declared 

to  be  a  public  nuisance  in  said  street. 

3.  That  the  said  defendant  do  forthwith,  upon  the  service  upon 
said  defendant  or  its  attorney  of  a  certified  copy  of  this  order, 
romove  the  said  several  poles,  and  within  thirty  days  after  such 
service  fully  complete  such  removal,  so  that  the  said  poles  shall 
\)e  entirely  taken  away  and  the  nuisance  created  thereby  wholly 
abated,  and  so  that  the  said  street  shall  be  and  remain  as  it  was 
before   said  poles  were  erected. 

4.  That  judgment  be  entered  in  conformity  herewith. 
Enter:  [signature  of  judge  by  initials  of  name  and  title.'\ 


FORM  No.  1784. 
Judgment  thereoii.64 

[Title  of  action.'] 

[Recitals  as  in  Form  1782  to  the  *,  continuing:]  and  the 
[plaintiff]  having  duly  brought  on  the  action  for  final  judgment, 
by  a  notice  dated  the  day  of  ,  19      ;  and  after 

reeding  and  filing  the  summons  and  proof  of  its  due  service  on 
the  defendants,  and  the  pleadings  herein  and  the  order  for  a  jury 
trial,  made  and  entered  on  ,  19     ,  and  the  minutes  of 

the  trial,  including  the  exhibits,  and  the  notice  of  the  application 
for  [an  interlocutory]  judgment  served  by  the  plaintiffs  upon  the 
attorneys  for  the  defendants,  dated  ,  19     ,  with  the  affi- 

davits of  A.  H.  H.,  verified  the  day  of  »  19     ,  in 

support  of  this  application,  and  the  affidavit  of  A.  O.  T.,  verified 
the  day  of  ,  19     ,  in  opposition  thereto,  and  the 

order  [decision]  of  this  court  made  and  entered  on  the  day  of 

,  19     ,  directing  judgment  as  hereinafter  provided;  and 
the  plaintiff's  costs  having  been  duly  adjusted  at  dollars: 

It  is  adjudged,  that  [etc.] 
[Authentication  as  in  Form  1703.] 

M  Recitals  adapted  from  Adams  r.      Bristol,  IDS  App.  Div.  303,  95  K.  Y. 

Supp.  028. 
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VOfiM  No.  1786. 
Motion  lor  new  tzUl  on  cue,  and  conntoc  motion  for  iiidgincnt,« 

[The  proceedings  ivUl  be  stated  as  in  a  case  and  exceptions; 
the  case  indicating  the  proceedings  after  verdict,  as  thus:'\  T^e 
plaintiffs  thereupon  ntioved,  upon  the  minutes  of  the  judge  and 
upon  a  case  and  exceptions,  for  a  new  trial^  on  the  ground  [stat- 
ing if],  which  motion  was  denied  bv  an  order,  a  copy  whereof  is 
annexed  to  and  forms  a  part  hereof.  And  because  the  evidence 
and  proceedings  aforesaid  do  not  appear  upon  the  record,  the 
justice  who  presided  has  settled  and  signed  this  ease  and  except 
tions  and  ordered  the  same  to  be  filed. 

[Signature  of  judge  and  initials  of  title.'] 
[Notice  of  motion  for  new  trial  on  the  case,  etc*,  and  Notice  of 
motion  for  judgment;  adapt  from  Forms  1653  and  1810.] 


SECTION  V. 

TUAL  BT  THK  OOUBT  WrrH  THE  AlD  OF  JtTRT  TbIAL  Olf  SrCCZlIO  QUBSTIORB. 

FORMS. 

1786.  Decision   by   court   after   jury      1787.  Order  Betting  aside  inuee  al- 
trial  of  part  of  the  issues.  ready  trie^  etc. 

FORM  No.  1786. 
Dedaion  by  court  after  jury  trial  of  part  of  the  i8tues.ss 

[As  in  Form  1748,  inserting  at  the  *  the  words:  upon  the 
pleadings,  the  minutes  of  the  trial  before  the  jury,  including  the 
exhibits,  and  the  findings  of  the  jury  on  specific  issues  herein^ 

6S  Acker  r.  Leland,  96  N.  Y.  383 ;  Where  no  order  has  been  made  for 

another  decision,  109  ul.  5;  Hammond  the  trial  of  any  of  the  issues  by  s 

r.  Morgan,  101  id,  179.  j^Tf  ^ut  the  court  has  a  jury  sworn 

66X.  Y.  Code  Civ.  Pro.,  1 1003.    And  upon    the   trial,   the   jury  must  be 

see  Forms  1645,  1654.  deemed   in  attendance  only  for  the 

68  The  cause  must  be  heard  in  the  purpose  of  aiding  the  court  if  it  de- 
county  of  the  venue.  Tefft  9.  Green*  sires  to  submit  any  question  to  it; 
wich,  etc.,  R.  R.  Co.,  47  Misc.  26,  95  hence,  if  the  merits  are  to  be  paiaed 
N.  Y.  Supp.  205.  HP^'^*  ^  written  decision  is  esseiititl. 

Requests  to  find  may  be  submitted  Flanigan  v.  Skelly,  89  App.  Div.  108^ 

as  on  a  trial  by  the  court.  85  N.  Y.  Supp.  4. 

Objections    before    the    judge    to  The  party  makini?  a  case  before 

errors  on  the  trial  before  the  jury  judgment,  for  a  motion  for  new  trial 

must  be  seasonably  taken.    Bowen  r.  after  decision  of  the  court  is  a  cause 

Becht,  35  Hun,  434 ;  Arnold  v.  Par-  in  which  special  questions  have  bees 

malee,  97  N.  Y.  662 ;  Watt  r.  Starke,  tried  by  a  jury,  or  on  appeal,  f^s  » 

101  U.  S.  247.  right  to  have  the  proceedings  before 
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settled  for  trial  by  jury,  by  an  order  entered  the  day  of 

,  19     ;  and  the  remaining  issues  having  been  duly  tried 
on  the  day  of  >  19     ,  before  the  undersigned,  and 

said  findings  of  the  jury  having  been  adopted,*  and  the  allega- 
tions and  evidence  of  the  parties  —  upon  the  other  issues^® — 
having  been  heard  —  thence  proceed  as  in  the  same  Form  1748, 
from  the  t  to  the  end], 

FORM  No.  1787. 
Order  aetting  adde  ianiM  alraady  tried,  and  directing  new  iuncs  for  txiaLTi 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174.] 
[Title  of  actionJ] 

This  action  being  on  the  calendar  of  this  court  for  the  present 
Special  Term  thereof,  and  duly  called  for  trial,  and  the  counsel 
for  the  parties  being  present,  and  the  plaintiff  having  moved  the 
cause  for  trial,  and  produced  the  order  for  the  trial  of  issues  of 
fact,  duly  entered  on  the  stipulation  of  the  respective  parties  on 
the  day  of  ,   19     ,  and  the  verdict  of  the  jury 

impaneled  on  the  trial  thereof,  at  a  Trial  Term  held  in  ,  on 

the  day  of  ,  19     ,  and  the  minutes  of  the  trial 

before  said  jury  having  been  offered;  and  the  court  having  con- 
sidered the  pleadings  in  the  action,  and  the  said  order  for  trial 
and  verdict  and  said  minutes; 

Ordebed,  that  the  issues  of  fact  arising  on  the  pleadings  in 
this  action  be  tried  by  a  jury;  and  whereas  the  issues  already 
tried  do  not  embrace  the  question  of  fraud  involved,  the  same 
[and  the  verdict  thereon]  are  hereby  set  aside,  and  the  following 
questions  are  hereby  settled  for  the  trial  before  the  jury  to  be 
had: 

[State  questions.     See  Form  No.  1737.] 

the  jury  included.    Cbapiu  v.  Thomp-  Rochester,  126  N.  Y.  635;  California 

don,  is  Hun,  446;   N.  Y.  Gen.  Rule  Southern  R.  R.  Co.  v.  Southern  Pac. 

No.  31 ;  Jackson  v.  Andrews,  59  X.  Y.  R.  R.  Co.,  67  Cal.  59,  7  Pac  Rep.  123. 

244;  reVd  on  the  other  point  in  80  The  court  may  disapprove  of  the 

N.  Y.   275,  where  it  was  held  that  verdict  and  render  the  findings  on  the 

the  new  trial  of  the  special  questions  whole  issues.     Carroll  17.  Deimel,  95 

must  be  sought  before  judgment.  N.  Y.  252 ;  Learned  v,  Tillotson,  97 

Judgmoit  will  recite  the  making  of  N.  Y.  6,  unless  jury  trial  was  on  of 

the  order  for  trial  of  special  issues,  right. 

and  the  trial  and  verdict,  and  also  the  70  The  court  has  in  its  discretion 

trial  of  the  remaining  issues  before  power  on  adopting  the  verdict  to  re- 

the  judge,  and  the  mi&iag  and  filing  fuse  to  receive  additional  evidence  ex- 

of  the  decision.  cept  on  the  other  issues. 

<v  A  recital  of  the  findings  mani-  7i  Sustained  by  the  Supreme  Court 

tests  an  approval.    Hooker  t;.  City  of  in  Colie  v.  Tifft,  47  N.  Y.  119. 
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Abbott's  pbacticb  and  forms. 


SECTION  VI. 

Tual  bt  thx  Coubt  wttr  thx  Aid  of  Repebeetce. 

[Forms  more  commonly  used  in  connection  with  trial  by  jary  or  by  tte 
aid  of  a  jury  or  trial  by  referee  are  not  repeated  here,  although  such  aa  might 
be  UBod  on  trial  by  the  court  with  aid  of  referee.] 

FORMS. 


1788.  Order  of  reference  to  report  on 
specific  questions  pending 
trUl. 

1789-1791.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

1792.  Order  of  reference  to  take  and 

state  an  incidental  account 
before  judgment. 

1793.  Decision  upon  trial  of  prelim- 

inary issues,  and  directing  in- 
terlocutory judgment  with 
reference. 

1794.  Interlocutory     judgment     with 

reference  thereunder. 
1796-1803.    Statements    suitable    to 

insert  in  foregoing  Form. 
1804.  Appointment   of   first    meeting 

on  reference. 


1805.  Schedule  of  account  to  be  pre- 

sented on  reference  (partner- 
ship cause). 

1806.  Appearance  of  third  persons  be- 

fore referee  on  accounting. 

1807.  Report  of  referee,  on  account- 

ing   (in   partnership   cause). 

1808.  Notice  of  filing  referee's  report. 

1809.  Exceptions   to   referee's    report 

on  accounting. 

1810.  Notice  of  application  for  judg- 

ment  after   reference,   or   to 
set  aside  or  modify  report. 

1811.  Order    adjourning    motion    for 

judgment,  and  directing  ref- 
erence to  settle  form  of  judg- 
ment, etc. 
1812-1815.     Final    judgments    after 
trial  aided  by  reference. 


FORM  No.  1788. 
Order  of  reference  to  report  on  specific  questions  pending  triaLn 

At  a  Special  Term  [or.  Trial  Term, 
etc.;  see  Form  820,  p.  1174].'' 
[Title  of  action.^ 

This  cause  coming  on  to  be  tried  at  a  Special  [or.  Trial]  Term, 
held  on  the  day  of  >  19     >  before  Mr.  Justice  J.  K. 


72  See  Drexel  v.  Pease,  129  N.  Y. 
96;  Do^le  v.  Met.  Elev.  R.  R.  Co.,  1 
Misc.  375,  29  Abb.  N.  C.  272,  20 
N.  Y.  Supp.  886;  ard,  136  N.  Y.  605; 
Kelly  r.  Charlier,  18  Abb.  N.  C.  416; 
City  of  Memphis  v.  Brown,  20  Wall. 
289;  Central  Trust  Co.  i?.  N.  Y.  City 
R.  R.  Co.,  18  Abb.  N.  C.  381,  411,  and 
note  on  reference  of  part  of  the  issues, 
in  id.  419,  and  cases  there  cited.  So 
the  court  may  order  a  reference  pre- 
liminary to  trial  by  jury.  Smith  v. 
Dodd,  3  E.  D.  Smith,  348. 

If  the  action  is  for  an  accounting, 
the  right  to  which  is  disputed,  a  refer- 
ence before  the  determination  of  this 
issue  and  entry  of  an  interlocutory 
judgment    is    improper.      Diehl     v. 


Dreyer,  84  App.  Div.  247.  82  N.  Y. 
Supp.  770;  Jones  v.  Lester,  77  App. 
Div.  174,  78  N.  Y.  Supp.  1000. 

78  This  is  always  a  court  order. 
Scudder  v.  Snow,  29  How.  Pr.  95. 
But  entry  of  such  order  may  be  al- 
lowed nunc  pro  tunc  on  payment  of 
costs.     Id. 

Where  a  first  order  is  irregular  and 
not  void,  the  court  on  making  a  fresh 
order  may  direct  that  evidence  taken 
under  the  first  order  stand  and  be 
taken  as  being  in  evidence  under  the 
second  order,  with  such  other  en- 
dence  as  may  be  adduced.  Roberts 
c.  White,  73  N.  Y.  375,  aTg  43  N.  Y. 
Super.  Ct.  465. 
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[may  recite  appearances  and  defaults,  etc.,  as  in  Forms  1565, 
1582,  1758,  cfc.],  and  it  appearing  that  the  inquiries  hereafter 
stated  should  be  made  for  the  information  of  the  court  before 
[proceeding  with  the  trial  and]  judgment;  Now,  on  hearing 
counsel  for  the  respective  parties  [and  on  motion  of  A.  T.,  for 
the  plaintiff] : 

Ord£Beo,  that  it  be  referred  to  R  F.,  Esq.,  of  [direct 

for  what,  as  thiLs'\j  to  take  proof  [such  as  may  be  offered  by  either 
of  the  parties  to  this  action  or  by  the  holders  of  any  of  the  bonds 
mentioned  in  the  complaint],  and  to  report  the  same  with  his 
opinion  to  the  court  upon  the  following  questions  of  fact  [stating 
them.     See  also  the  following  Forms']. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 


FoaKS  Nos.  1789-1791.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1789. 
Further  directions. 

And  it  is  further  ordered,  that  any  of  the  parties  to  this  cause 
have  leave,  from  time  to  time,  to  apply  for  further  directions  re- 
specting the  reference  herein  ordered.''* 

FORM  No.  1790. 
Saving  clause  as  to  effect  of  report. 

[May  add  hy  way  of  caution:]''^  It  is  further  ordered,  that  the 
report  of  the  referee  hereunder  shall  be  without  prejudice  to  the 
consideration  of  such  or  any  other  questions  in  the  cause  arising 
upon  the  trial  or  upon  any  proceedings  herein  for  their  review. 

FORM  No.  1791. 
Bringing  on  trial  again. 

It  is  further  ordered,  that  on  the  filing  of  said  referee^s  report 
this  cause  may  be  brought  for  further  trial  and  final  judgment  by 
either  party  on  the  usual  notice  of  trial   [or,  on  days' 

notice]. 

74 Without    this   clause    the    court  City   R.   R.   Co.    {above  cited),   and 

has  power  to  give  further  directions  Muhlenbrinck  v.  Boler,  40  Hun,  526. 

at  any  time;  but  a  party  could  not  If  the  reference  is  not  expressly  or 

always  move  for  such  directions  with-  in  effect  to  hear  and  determine  an 

out  formal  leave.  issue    made   by    the    pleadings,    this 

T^See  Central  Trust  Co.  v.  N.  T.  clause  is  quite  unnecessary. 
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FORM  Ho.  1792. 
Oxdw  of  loftmeo  to  Uln  bM  oUto  an  inddtnUl  aoconat  before  jnSgmeBL?^ 

[Title  (court  order)  and  recitals  as  to  cause  being  hrougJU  on 
for  trial,  as  in  other  cases:']  and  the  examination  of  a  long  ac- 
count being  required  in  [ascertaining  the  damages  —  and  no 
difficult  question  of  law  being  involved"] ;  Now,  on  motion  of 
A.  T.,  for  the  plaintiff: 

Obdebed,  that  it  be  referred  to  R.  F.,  Esq.,  of  [direc- 

tions as  in  Forms  below'\* 

FORM  No.  1708. 

Dedaion  upon  tiial  of  proliiniaary  iMsoa,  and  aitoctiag  iaterlociitoiy  jvdc- 

ment  with  nfereiice.78 

[As  in  Form  No.  1748,  making  findings  covering  all  prelim- 
inary issues,''^  with  conclusions;  and  directing  the  terms  of  in* 
terlocutory  judgment  as:] 

An  interlocutory  judgment  is  hereby  directed  that  the  partner- 
ship heretofore  existing  between  the  parties  hereto  be  dissolved; 
that  the  plaintiff  is  entitled  to  a  one-half  interest  in  the  assets 
thereof  and  the  defendant  to  the  remaining  one-half  thereof,  after 
payment  of  its  debts  and  liabilities ;  that  it  be  referred  to  [name] 
as  referee,  [etc,  as  in  Forms  below.] 

FORM  No.  1704. 

Interlocutory  Judgment  with  reference  thereunder,  before  final  applicatioa  to 

the  court  for  jndsment.8o 

[Caption  and  recitals  as  in  Form  1758,  substituting  at  the 
end:]  and  directing  interlocutory  judsnnent  as  hereinafter  pro- 
vided; Now,  on  motion  of  A.  T.,  plaintiff's  attorney: 

70  In  an  action  for  an  accounting  the  referee  named,  in  the  decision;  or. 

such  a  reference  cannot  be  directed  if  the  decision  shows  that  a  reference 

erior  to  th*^  entry  of  the  interlocu-  is  contemplated,  an  interlocutory  judg- 

3ry  judgment  providing  for  the  ao-  ment  may  be  entered,  signed  by  the 

counting,   which    interlocutory    judg-  judge,    directing    the    reference    and 

ment  will  itself  direct  the  reference.  naming  the   referee,  without  specUl 

If  upon  the  pleadings  the  plaintiff  is  provision    therefor    in    the    decision, 

entitled  to  the  accounting,  interlocu-  Zapp  r.  Miller,  109  N.  Y.  51. 
tory  judgment  may  be  granted  upon  a  T9  All    the    issues    must   be   dete^ 

motion.    Gibson  r.  Widman.  106  App.  mined.    Rudiger  u.  Coleman.  112  App. 

Div.  388,  94  N.  Y.  Supp.  593.  Div.  279,  98  N.  Y.  Supp.  461. 

The  Form  is  sustained  by  cases  80  Where  a  reference  has  been  or- 
cited  in  preceding  note.  dered  to  hear  and  determine  the  is- 
TTNot  necessary  that  this  appear  sues,  in  an  action  for  an  accountinj^, 
except  when  the  reference  is  of  an  the  referee  need  not  render  an  inter- 
issue  arising  on  the  pleadings,  and  locutory  judgment  before  proceeding 
the  referee  is  to  hear  and  determine.  to  take' and  state  the  account  Young 
78  A  reference  may  be  directed,  and  r.  Valentine,  177  N.  Y.  347. 
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It  is  OBDEBED  and  adjudged  [^substance  of  judgmenf]. 

And  it  is  further  oedebed  and  adjxtdoed,  that  it  be  and  hereby 
is  referred  to  R.  F.,  Esq.,  of  ^atate  object  of  reference 

as  in  following  Forms], 

[As  to  costs:"]  And  it  is  further  obdebed  and  adjudged,  that 
the  plaintiff  is  entitled  to  recover  of  defendant  [or,  to  retain  out 
of  the  fund]  his  costs  to  be  taxed  upon  final  judgment  \^or,  that 
all  questions  as  to  costs  are  reserved  till  final  judgment]. 

\^As  to  final  judgment  :^^]  And  it  is  further  obdebed  and  ad- 
<JUDO£D,  that  on  the  coming  in  and  confirmation  of  the  report  of 
said  referee,  either  party  may  move  at  Special  Term  for  a  final 
judgment  directing  [may  provide  for  the  terms  of  the  final  judg- 
fn€7it]» 

[Or,  may  direct  the  terms  of  the  final  judgment  and  direct: 
tliat  the  final  jud^jment  herein  may  be  settled  by  a  judge  of  this 
court  [or,  by  R.  F.,  Esq.,  hereby  appointed  referee  for  that  pur- 
pose] on  [two]  days'  notice  from  either  party .^ 

\_As  to  further  directions:]  And  that  plaintiff  [or,  either  party] 
has  leave  to  apply  to  this  court  for  such  further  order  or  judgment 
as  he  may  be  advised. 

Interlocutory  judgment,  signed  this  day  of  ,  19     . 

[Signature  o/],  Clerk. 


The  reference  to  take  and  state  the 
account  cannot  be  directed  prior  to 
entry  of  interlocutory  judgment.  Gib- 
«on  r.  Widman»  106  App.  Div.  388,  94 
N.  Y.  Supp.  603;  Weldon  V.  Brown, 
84  App.  Div.  482,  82  N.  Y.  Supp. 
1051.  This  rule  has  no  application 
to  an  action  at  law  involving  a  long 
account.  Boisnot  r.  Wilson,  05  App. 
Div.  480,  88  N.  Y.  Supp.  867.  Where 
the  admissions  in  the  answer  show 
that  an  accounting  is  necessary, 
plaintiff  is  entitled  to  an  interlocu- 
tory judgment  appointing  a  referee; 
it  is  irregular  to  enter  an  order  of 
reference,  especially  eso  parte,  al- 
though the  objection  may  be  waived 
by  proceeding  with  the  reference. 
Blun  V.  Mayer,  113  App.  Div.  242. 

An  interlocutory  judgment  should 
be  based  upon  a  decision,  and  not 
nwrn  an  order.  See  Stoddard  v.  Bell, 
100  App.  Div.  380,  01  N.  Y.  Supp. 


477.  And  the  court  must  determine 
all  the  issues.  Rudiger  r.  Coleman, 
112  App.  Div.  270,  08  N.  Y.  Supp. 
461;  Russell  Hardware,  etc.,  Co.  r. 
Utica  Drop  Forge  Co.,  112  App.  Div. 
703. 

81  The  final  judgment  must  give  ef- 
fect to  the  terms  of  the  interlocutory 
judgment.  Reilly  v.  Freeman,  100 
App.  Div.  4.  The  latter  is  conclusive, 
unless  changed  on  appeal.  Meyer  r. 
Haven,  70  App.  Div.  520,  75  N.  Y. 
Supp.  201.  If  the  final  judgment  h 
erroneous,  in  that  it  does  not  follow 
the  direction  of  the  Appellate  Divi- 
sion in  the  inter locutoiy  judgment, 
the  remedy  is  by  motion  to  correct,  or 
appeal  to  the  Appellate  Division,  not 
by  an  appeal  to  the  Court  of  Appeals. 
Hollister  f.  Simonson,  170  N.  Y.  337. 

82  Sanctioned  also  by  N.  Y.  Code 
Civ.  Pro.,  §  1231. 
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FORM  No.  1800. 
▲ccoiutiag  in  an  action  to  redoem. 

To  take  and  state  an  account  between  the  several  parties  to  this 
action^  in  the  manner  and  under  the  directions  following,  to  wit: 

That  he  compute  the  amount  due  upon  the  bond  and  mortgage 
executed  by  the  plaintiff  to,  the  defendant  Z.,  mentioned  in  the 
complaint,  from  the  day  of  ,  19     ,  down  to  which 

time  the  interest  appears  to  have  been  paid. 

That  he  ascertain  (from  the  deeds  or  otherwise)  the  considera- 
tion paid  by  the  purchasers  and  defendants  X.  and  Y.,  from  the 
said  Z.,  at  the  auction  sale  of  the  said  premises  made  on  the 
of  ,  19       [proceeding  to  state  the  mode  of  appor- 

tioning the  redemption  money  among  them']. 

That  he  open  and  state  an  account  with  each  of  such  defend- 
ants, in  which  he  is  to  allow  such  party  his  proportion  of  the 
mortgage  money  so  ascertained  as  aforesaid,  with  interest  and 
also  all  taxes  and  assessments  paid  by  him  or  those  under  whom 
he  claims,  upon  the  lots  now  held  by  him  and  also  any  sum  paid 
for  necessary  repairs  upon  the  same,  and  any  amount  expended 
for  lasting  improvements,  with  interest  on  such  sums  respee 
tivcly  and  that  he  state  and  charge  such  party  with  any  rents  and 
profits  of  such  lots  received  by  him,  or  those  imder  whom  he 
claims,  or  by  any  one  on  his  or  their  behalf,  or  which  could  have 
been  received  without  willful  default,  with  interest 

FORM  No.  1801. 
Accounting  at  to  valno  of  nio  and  occupation,  in  an  action  for  tpedfic  per- 
formance. 

To  take  such  testimony  as  may  be  produced  before  him  bv 
either  party  to  this  cause  in  relation  to  the  value  of  the  use  and 
occupation    by  ,    of   the   premises    [briefly   designating 

them],  since  the  day  of  ,  19     ,  and  the  amounts 

received  and  collected  by  ,  or  which,   with  reasonable 

diligence,  might  have  been  received  and  collected  for  the  same 
since  said  day,  the  amounts  expended  by  said  for  taxes, 

assessments,  repairs,  or  otherwise,  in  and  upon  said  premises 
[and  also  in  relation  to  all  policies  of  insurance  upon  said 
premises,  and  as  to  any  actions  brought  upon  the  same]. 

FORM  No.  1808. 
Aceomtinc  of  tmatoei. 

To  take  and  state  an  account  of  all  and  every  the  trust,  prop- 
erty and  effects,  rents,  issues  and  profits  which  may  have  come 
to  the  hands  of  the  defendants  or  either  of  them,  or  any  other 
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to  cause  advertisement  for  such  creditors  to  come  in  and  exhibit 
their  demands  before  him  by  a  day  to  be  fixed  by  him  for  that 
purpose,  which  advertisements  are  to  be  published  once  in  each 
week,  for  at  least  weeks,  in  the  ,  printed  at  , 

and  also  in  the  ,  printed  at  ,  and  the  ,  printed 

at  ;  and  he  is  to  fix  a  peremptory  day  for  that  purpose; 

and  such  of  them  as  shall  not  come  in  and  prove  their  debts  by  the 
time  so  to  be  limited,  shall  be  excluded  from  the  benefit  of  this 
order;  but  such  persons,  not  parties  to  this  action,  who  shall  come 
in  before  the  said  referee  to  prove  their  debts,  must,  before  they 
are  allowed  to  recover  herein  as  such  creditors,  contribute  their 
proportion  of  the  costs  and  expenses  of  this  action,  to  be  settled  by 
the  said  referee.®" 

FORM  No.  1797. 
To  report  special  facts. 

And  it  is  further  ordered,  that  the  said  referee  shall  be  at 
liberty  to  report  any  special  facts  that  may  be  proper  to  enable 
this  court  to  make  a  final  order  or  judgment,  as  well  as  his  reasons 
for  allowing  or  disallowing  any  claims  that  may  be  made. 

FORM  No.  1798. 
Breach  of  covenant. 

To  ascertain  and  report  [the  amount  of  wharfage  which  should 
be  allowed  to  the  plaintiffs  for  the  breach  of  the  covenant  by  the 
defendants,  contained  in  the  grant  mentioned  in  the  pleadings]. 
And  for  such  purpose  he  is  to  ascertain  \etc.,  specifying  the  prin- 
ciples on  which  the  account  is  to  he  tahen'].  And  he  is  to  compute 
the  interest  on  such  amount,  and  state  the  same  in  his  report 

FORM  No.  1799. 

Accounting  in  partnership  cause. 

To  take  and  state  an  account  of  all  dealings  and  transactions 
between  the  plaintiff  and  defendant,  as  partners,^*  under  the  style 
of  A.  B.  &  Co.,  and  for  the  better  taking  and  stating  of  which  ac- 
count the  parties  are  to  produce  before  the  said  referee,  under 
oath,  all  books,  deeds,  papers,  and  writings  in  their  custody,  or 
under  their  control,  relating  thereto,  or  to  the  dealings  of  said 
partnership,  or  to  its  assets  or  any  of  them;  and  are  to  be  ex- 
amined upon  oath,  as  the  said  referee  shall  direct,  who,  in  taking 
the  said  account,  is  to  make  all  just  allowances  to  the  parties  as 
between  themselves,  and  to  report  what,  on  the  balance  of  the  said 
account,  shall  appear  to  be  due  from  either  party  to  the  other.®* 

85  See  preceding  note.  383;  Trufant  c.  Merrill,  6  Abb.  Pr. 

«•  Berg  f?.  Gillender,  115  App.  Div.  (N.  8.)   462;  Kennedy  r.  Shilton,  1 

288.  Hilt.  646,  9  Abb.  Pr.    (N.   S.)    157, 

MSee   Rutty   v.  Person,    12   Abb.  note;   Hathaway  v,  Russell,   7   Abb. 

N.  C.  352;   Streat  v,  Rothschild,  id,  N.  C.  138. 
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[Notice  of  hearing  or  referee's  summons  as  in  Forms  1349 
or  1352.  Oath  of  referee  as  in  Form  1351,  or  if  an  issue  on 
the  pleading  is  referred,  as  in  Form  1838.  Subpoena,  see  Form' 
1350.     Order  to  deposit  books,  etc.,  see  Form  1853.] 

FORM  No.  1805. 
Schedule  of  account  to  be  presented  on  reference  (in  partnereldp  ctue). 

[Title  of  court  and  action.'] 
[Venue.] 

Schedule  and  statement  of  mutual  accounts  between  the  plain- 
tiff and  defendant  as  partners,  under  the  name  of  A.  B.  &  Co. 
[since  last  balance  and  settlement  had  between  them  on  the 
day  of  ,  19     ]• 

[Here  state  item^,  in  a  debtor  and  creditor  account.] 
A.  B.,  the  above-named  [defendant],  being  duly  sworn,  says 
that  the  foregoing  account,  and  the  said  several  accounts  and  en- 
tries embraced  in  the  settlement  of  the  day  of  t 
19  ,  upon  the  partnership  books  herewith  deposited  with  the 
referee  in  this  action,  including  both  debits  and  credits,  are  cor- 
rect, according  to  the  best  of  deponent's  knowledge,  inf  ormation^ 
and  belief,  and  this  deponent  does  not  know  of  any  error  or 
omission  in  said  account  to  the  prejudice  of  the  above-named 
[plaintiff],  deponent's  copartner. 

[Jurat,!  [Signature,] 

FORM  No.  1806. 

Appearance  of  tliird  persons  before  referee  on  accoQnting.» 

[Title  of  court  and  action.] 

A.  N.  &  Co.,  creditors  under  the  assignment  of  W.  F.,  hereby 
appear  in  the  above  action  by  H.  D.  H.,  of  street, 

city,  their  attorney. 

[Date.]  [Signature  and  office  address  of]. 

Attorney  for  the  above-named  creditors. 
[Address  to  referee  and  attorneys.] 

[File  and  serve  copy  on  referee,  and  on  the  attorneys  for  the 
original  parties.] 

[Termination  of  reference  for  delay;  see  Form  1354,  p.  1598J 

[Requests  to  find,  when  desired,  may  be  adapted  from  Form 
1747.] 

88  Need  not  be  given  to  the  attor-  108  App.  Div.  322,  06  N.  Y.  Snpp^ 

ney  for  a  defendant  as  to  whom  the  631. 

interlocutory  judgment  has  dismissed  89  This,  under  an  order  of  reference 

the   complaint.     Jewett   v,   Schmidt,  extending  to  the  benefit  of  tboee  who 
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FORM  No.  1807. 
Report  of  referee  on  «ccoimtiiig  (in  partnership  canae).oo 

\Cofnmencement  and  recitals  of  appointment,  appearances,  oath, 
etc.;  see  Forms  1845,  etc.} 

II.  That  on  such  hearing,  the  hooks,  deeds,  papers  and  vouchers 
of  the  said  partnership  having  been  produced  before  me,  the 
defendant  rendered  his  [or,  both  parties  rendered  their  respec- 
tive] accounts,  which  are  hereto  annexed,  and  marked  Sched- 
ule A. 

III.  That  I  examined  said  defendant,  and  also  ,  con- 
cerning the  transactions  aforesaid,  and  adjusted  a  mutual  account 
between  the  plaintiff  and  defendant,  making  therein  all  just 
allowances,  and  striking  a  balance  which  shows  what  appears  to 
be  due  from  either  party  to  the  other,  which  said  account  is 
hereto  annexed  and  marked  Schedule  B. 

IV.  That  said  defendant  owes  to  said  partnership,  at  this  date, 
the  sum  of  dollars,  with  interest  from  the  day  of 

,19     ,  at  the  rate  of  per  cent,  per  annum,  amount- 

ing to  dollars,  which  sum  I  have  allowed. 

V.  That  the  balance  shown  by  said  Schedule  B,  after  defend- 
ant has  made  good  to  said  partnership  said  sum,  belongs  to  plain- 
tiff and  defendant  in  equal  shares  [or,  in  the  following  propor- 
tions—  stating  them']' 

VI.  That  all  the  evidence  taken  by  me  under  the  said  order 
of  reference  is  hereto  annexed  [except  the  said  on  the  records 
of  this  court],  [together  with  my  opinion], 

IDate.l  [Signature  of]. 

Referee. 
[Annex    testimony    signed   hy    mtnesses,    and    documentarrf 
evidence.] 

[Findings  when  necessary;  see  Form  1748.] 

may  come  in,  is  held  to  entitle  the  305;  Nims  r.  Nims,  20  Fla.  204;  Reed 

creditor    so   appearing,   to  notice  of  v.  Jones,  15  Wis.  40. 
further  proceedings;  but  an  order  of  The  report  may  annex  the  account 

court  may  be  applied  for  expressly  filed,  and  state  what  items  are  dis- 

making  the  creditor  a  party,  if  pre-  allowed,  and  why,  and  the  corrected 

f erred.  result;   but   if  the  account   involves 

90  It  is  not  enough,  in  a  report  on  several  rights  or  liabilities  of  different 

taking   and   stating   an   account,   to  persons,   the   referee   should   prepare 

state  results,  but  details   should  be  schedules  reporting  as  to  each.    Spen- 

set  forth.     Zimmerman  v,  Huber,  29  cer  v.  Spencer,  11  Paige,  209;  Eaton's 

Ala.  379;  Craig  v.  McKinney,  72  111.  Appeal,  66  Pa.  St.  483.     When  the 
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FORM  No.  1806. 
Hotict  of  filing  of  r«f ene**  rifortti 
ITitle  of  court  and  cause.} 

Please  take  notice  that  the  report  of  R.  F.,  Esq.,  the  referee 
herein,  was  this  day  duly  filed  in  the  office  of  the  clerk  of  the 
county  of  ,  in  the  [City  Hall],  in  the  city  of  , 

in  said  county. 

Yours,  etc,, 

[Date.']  [Signature']  f 

To  ,  Esq.  Attorney  for 

Attorney  for 

FORM  No.  1800. 

Szceptioiis  to  tho   rtport  of  «  reftreo  appoiated  to  take  aad  ttatt  aa 

accoimt«M 

[Title  of  court  and  action.] 

The  above-named  defendant  excepts  to  the  report  of  R.  F., 
Esq.,  the  referee,  filed  herein  the  day  of  ,  19     ,  in 

the  following  particulars  [state  exceptions  to  findings  and  refusals 
to  find,  if  there  are  any,  as  in  Form  No.  1750,  continuing] : 

Because  said  referee  found  [or,  did  not  find  —  here  state  in 
detail  each  item  objected  to  as  found  or  not  found,^  and  the 
ground  of  the  objection], 

[Date,  signature  and  addresses,  as  in  Form  No.  1656.] 

[File,  and  serve  on  attorney  for  successful  party.] 

referee  has  drafted  his  report  he  may  If  no  exceptions   are   filed  within 

give  the  parties  who  have  appeared  eight  days  after  service  of  notice  of 

before  him  notice  that  it  is  ready  for  filing,   the   report  becomes   absolute, 

examination  at  his  office;   and  that  and  an  order  of  confirmation  and  di- 

on  a  specified  day  and  time  he  will  recting    judgment    thereon    may   be 

finally  settle  its  terms.  entered   without   notice.     Gen.   RaJe 

A  referee's  report  should  not  state  No.   30;    Bailey  v.  Carter,  34  Misc. 

the  evidence  unless  such  is  the  pur-  270,  69  N.  Y.  Supp.  616;   James  r. 

Ejrt  of  the  order,  but  by  N.  Y.  Gen.  Horn,   10   App.   Div.  259,  46  N.  Y. 

ule    No.    30,    **  in    references   other  Supp.  187.     See  note  94,  post, 

than  for  the  trial  of  the  issues  in  an  02  In  an  action  to  dissolve  a  corpo- 

action,  or  for  computing  the  amount  ration,  creditors  who  do  not  except 

due    in   foreclosure   cases,   the   teeti-  have  no  standing  to  require  a  review 

mony  of  the  witnesses  shall  be  signed  of  the  referee's  report.    People  r.  Am. 

by  tiiem,  and  the  report  of  the  referee  Loan  ft  T.  Co.,  87  App.  Div.  139,  84 

shall  be  filed  with  the  testimony."  N.  Y.  Supp.  114. 

M  Serve  only  upon  the  parties  or  OS  Story  r.  Livingston.  13  Pet.  359; 

persons  who  have  appeared.     People  Lawrence  r.  Fowler,  20  How.  Pr.  407; 

r.  Am.  Loan  k  T.  Co.,  87  App.  Div.  People  r.  Empire  Mut.  L.  Ins.  Co., 

139,  84  N.  Y.  Supp.  114.  N.  Y.  Daily  Reg.,  Oct.  19,  1883. 
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FORM  No.  1810. 
Notice  of  Application  for  judgmont  after  ref ereace^M  or  to  set  aside  or  modify 

report. 

Please  take  notice,  that  this  cause  will  be  brought  on  for  final 
hearing  on  the  report  of  the  referee,  R  F.,  Esq.,  filed  the 
day  of  >  IS     >  wid  on  the  exceptions  thereto   [a  copy 

of  which  has  been  served  on  you],  and  on  the  pleadings  and 
previous  proceedings  [on  the  Trial]  herein,  at  a  Special  Term 
of  this  court,  to  be  held  at  the  County  Court  House  [or.  City 
Hall]  in  the  city  of  ,  on  the  day  of  ?  19     , 

at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  and  a  motion  will  be  made  to  over-rule 
said  exceptions  and  to  confirm  said  report  and  for  final  judgment 
herein  [or,  to  sustain  said  ^exceptions  and  set  aside  said  report  — 
if  on  the  ground  of  irregularity,  specify  it  —  or,  to  modify  said 
report  by  —  stating  in  whatly  and  for  such  other  or  further  relief 
as  may  be  just. 

[Date,  signature  and  addresses,  as  in  Form  1666.] 

FORM  No.  1811. 

Order  adjovming  motion  for  Judgmeaty  and  directing  reference  to  settle  form 

of  jndgment  and  flz  aUowanoei. 

At  a  Special  [or.  Trial  Term,  etc.;  see 
Form  820,  p.  1174.] 
[Title  of  action.'] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  notice  of  motion  for  final  judgment 

herein,  together  with  a  proposed  final  judgment,  and  on  due 
proof  by  affidavit  of  the  service  of  copies  thereof  on  the  attor- 
neys of  all  the  parties  who  have  appeared  in  this  action,  and 
on  hearing  A.  T.,  for  plaintiff,  and  T.  Z.,  for  defendant  Y.  Z. ; 
and  on  motion  of  A.  T.,  attorney  for  plaintiff: 

Ordered,  that  the  hearing  of  the  motion  for  final  judgment 
be  and  the  same  is  hereby  adjourned  to  the  day  of  , 

19  ,  at  [the  Special  Term  of  this  court  at  the  City  Hall,  in  the 
city  of  ,  for  the  trial  of  issues  of  law  and  fact],  then 

M  If  any  Innes  remain  to  be  tried,  If  no  exceptions  have  been  filed,  no 
substitute  a  notice  of  trial  before  the  motion  is  necessary  under  Gen.  Rule 
court  (see  Form  No.  1601),  omittxnff  No.  30.  Therefore  it  is  improper  to 
"  and  an  inquest  taken  therein,"  and  combine  a  notice  of  the  ftling  of  the 
adding  thereto:  And  at  the  same  time  referee's  report  with  a  notice  of  mo- 
application  will  be  made  to  confirm  tion  to  confirm.  James  v,  Horn,  19 
the  report  of  the  referee  filed  herein  App.  Div.  250,  46  N.  Y.  Supp.  187. 
the  '  day  of  and  to  over- 
mle  exceptions  filed  thereto. 
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and  there  to  be  heard,  and  that  in  the  meantime  it  be  referred 
to  R.  F.,  Esq.,  as  referee,  to  report  to  this  court  at  the  time  and 
place  last  named  a  proper  and  suitable  form  of  final  judgment  in 
this  action  [together  with  proper  allowances  to  the  several  parties 
who  have  appeared  in  this  action,  in  addition  to  taxable  costs],  and 
that  said  reference  proceed  upon  [two]  days*  notice  by  any  of  the 
parties  to  the  other. 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1818. 

JndcmsBt  (flaal)  after  verdict  on  issue  of  fact  as  to  defendants  appealing, 
and  a  reference  as  to  tlioae  in  defanlt.0O 

[Title  of  action,] 

This  cause  having  been  regularly  brought  on  for  hearing  before 
Mr.  Justice  J.  K.  at  a  Special  [or.  Trial]  Term  of  this  court, 
held  at  on  the  day  of  ,  19     ,  upon  the 

verdict  of  the  jury  rendered  upon  the  issues  of  fact  made  and 
settled  in  this  action  and  submitted  to  said  jury;  and  proof 
having  been  made  and  filed  of  the  service  of  the  summons  in 
this  action  upon  all  the  defendants  more  than  twenty  days  since, 
and  personally  on  all  [except  the  unknown  owners,  and  the  de- 
fendant W.  v.,  who  is  an  absentee,  who  have  all  been  served 
by  publication,  pursuant  to  an  order  duly  made  and  entered 
herein  the  day  of  ,  19     ],  and  that  although  the 

time  therefor  has  elapsed,  no  demurrer  or  answer  has  been  put 
in  on  behalf  of  any  defendant  except  the  defendant  W.  X.  [and 
also  the  defendant  Y.  Z.,  who'  is  an  infant,  and  has  put  in  the 
usual  general  answer  by  his  guardian  ad  litem,  not  controverting 
any  material  allegation  in  the  complaint],  and  that  the  complaint 
and  due  notice  of  the  pendency  of  this  action  were  filed  on  the 

day  of  ,  19     ,  in  the  office  of  the  clerk  of  the  county 

of  ;  and  on  reading  and  filing  said  proofs,  and  on  the 

pleadings  and  proceedings  in  this  action,  including  said  verdict, 
together  with  the  report  of  R.  F.,  referee  herein,  appointed  by 
an  order  of  the  court,  bearing  date  the  day  of  ,  19    , 

whereby  it  appears  [etc.,  briefly  stating  conclusion']^  and  the 
court  having  approved  said  verdict  and  confirmed  said  report 
[and  if  further  evidence  was  taken  and  findings  made,  recite  the 
fact"],  and  the  costs  of  the  having  been  duly  adjusted  at 

dollars : 
It  is  adjudged  [continuing  as  in  other  Forms.]. 

esSee  Frow  v.  De  La  Vega,  15  Pr.  193;  McOackan  9.  Valentine,  9 
Wall.  552;  Cram  v.  Bradford,  4  Abb.      N.  Y.  42. 
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FORM  No.  1813. 
Jndgmtnt  (final)  after  tnal,  and  reference  preliminary  to  final  judcment. 

{^Caption,  and  recitals  of  trial  by  court,  of  findings  made,  etc., 
and  interlocutory  judgment,  if  any,  as  in  Forms  1758,  1794; 
or  ♦/,  instead  of  interlocutory  judgment,  a  mere  order  of  refer- 
ence was  taken,  state  it  as  thus:  and  by  an  order  entered  on  the 

day  of  ,  19     ,  it  having  been  referred  to  R.  F., 

lEaq.y  to  take  and  state  the  account  between  the  plaintiff  and  the 
4lefendanty  and  his  report  having  been  filed  on  the  day  of 

,  and  no  exceptions  having  been  filed  thereto  —  or  if  any, 
indicate  them  as  in  Form  1814;  Xow,  on  motion  of  A.  T.,  attor- 
ney for  plaintiff: 

It  is  adjudged  [etc.,  as  in  other  Forms'].^ 


FORM  No.  1814. 

Jndcment  (final)  after  reference  of  a  special  question  followed  by  findings  of 
the  court  on  the  remaining  issnes-vr 

[Title  of  court  and  action.'] 

This  action  having  been  regularly  brought  on  for  trial  on  the 
day  of  >  19     >  before  Mr.  Justice  J.  K.,  at  a  Special 

[or.  Trial!  Term  of  this  court  upon  the  answer  of  the  defendant 
W.  X.,  and  the  answer  of  the  infant  defendant  Y.  Z.,  and  an  order 
having  been  made  on  ,  19     ,  referring  it  to  R.  F.,  Esq., 

to  take  proof  of  the  facts  [stating  as  to  what^j  and  to  report  the 

Mif  the  final  judgment  is  settled  dence  which  had  been  taken,  and  the 
by  judge  or  referee  pursuant  to  direc-  facta  which  that  evidence  was  found 
tion  in  interlocutoiy  judgment,  take  to  have  proved.  It  was  for  the  court 
signature  of  judge  or  referee  at  the  to  determine  what  were  the  rights  of 
foot  of  the  final  judgment  to  be  filed,  the  parties  upon  the  proof,  which  in 
X.  Y.  Code  Civ.  Pro.,  §  1231;  Clapp  this  manner  had  been  obtained.  It 
r.  Hawley,  97  N.  Y.  010.  therefore  proceeded  regularly  in  Con- 
or Adapted  from  40  Hun,  520,  where  sidering  and  determining  whether, 
the  court  say:  *'The  reference  was  upon  the  evidence  produced,  the 
ordered  not  to  determine  the  facts  in  plaintiff  was  entitled  to  recover  in 
the  case,  or  the  rights  of  the  parties,  the  action. 

by  the  action  and  conclusion  of  the         "The  power  to  do  that  was  not 

referee,  but  to  supplv  the  court  with  excluded  by  the  omission  of  one  of 

information  upon  which  itself  could  the  defendants  to   answer   the   com- 

Intelligently    act    and    adjudge    the  plaint.     For,  as  the  facts  were  stated 

rights  of  the  parties.    When  the  case  in  it  and  ascertained  upon  the  refer- 

was  brought  before  the  court  subse-  ence,  the  Question  was  still  presented 

quent  to  the  hearing  and  report  of  the  whether  the  plaintiff  was  entitled,'' 

referee,  it  was  presented  for  its  exam-  etc. 
ination  and  decision  upon  the  evi- 
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same  with  the  evidence  and  his  opinion  thereon,  and  a  r^wrt 
having  been  made  by  him  and  filed  on  y  19     ,  and  ex- 

ceptions to  said  report  having  been  filed  by  the  said  infant  de- 
fendant on  »  19  y  and  the  plaintiffs  having  given  notice 
of  trial  at  Special  Term  in  the  ordinary  form  on  y  1^  » 
and  the  case  having  been  duly  reached  in  its  ordinary  course  on 
the  calendar  of  the  Special  Term  of  this  court,  and  &e  court 
having  considered  the  report  of  the  said  R.  F.  as  referee  with 
the  evidence  taken  before  him,  and  the  exceptions  filed  by  the 
said  infant  defendant,  and  having  heard  the  testimony  of  wit- 
nesses called  and  examined  by  the  plaintiff,  and  the  court  having 
after  due  deliberation  thereafter  duly  filed  its  decision,  confirm- 
ing said  report  and  stating  findings  of  fact  and  conclusions  of 
law,  and  directing  judgment  to  the  effect  hereinafter  stated,  and 
the  costs  of  the  having  been  duly  adjusted  at 
dollars;  Now,  on  motion  of  A.  T.,  attorney  for  pliuntiff : 

It  18  ADJUDGED  [etc,  08  in  other  Forms]. 

FORM  No.  1815. 

Jodgmtnt  (flaal)  whore  an  ittve  of  fact  ai  to  oao  dofondaiit  lias  boon  tried 
by  a  rofosoo,  and  a  referonco  had  on  default  of  other  defendants,  and 
ezceptiont  have  been  taken  to  the  report. 

[Title  of  court  and  action.] 

This  cause  having  been  regularly  brought  on  for  hearing,  upon 
the  pleadings  and  proceedings  therein,  including  the  report  of 
R.  F.,  the  referee  to  whom  the  issues  of  fact  joined  by  the  answer 
of  W.  X.  were  referred,  to  hear  and  determine,  which  report 
was  filed  the  day  of  ,  19     ;  and,  also  [the  report 

of  S.  F.],  to  whom  it  was  referred  [to  compute  the  amount  due 
to  the  plaintiff  upon  the  bond  and  mortgage  mentioned  in  the 
complaint  —  and  in  foreclosure,  if  there  are  infant  defendants 
having  answered  generally,  or  absentee  defendants,  add:  and  to 
take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plain^ and  examine  the  plaintiff  or  his  agent  on  oath  as  to  any 
pa3rments  made,  and  which  ought  to  be  credited  on  said  bond  and 
mortgage],  which  report  was  filed  on  the  day  of  , 

19  [and  also  upon  the  exceptions  to  said  report^  made  and 
filed  thereto  on  behalf  of  the  defendant  W.  X. —  reciie  other  pro- 
ceedings, stuih  as  service  and  default  of  those  not  appearing,  lis 
pendens,  etc.,  as  in  other  cases']  j  and  after  hearing  counsel  for 
the  respective  parties  on  said  report  of  ,  and  exceptions 

thereto,  and  due  deliberation  being  had,  and  ^e  court  having 
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directed  judgment  as  hereafter  stated,  and  the  costs  of  the 
having  been  duly  adjusted  at  the  sum  of  dollars;  Now, 

on  motion  of  A.  T.,  attorney  for  the  plaintiff: 

It  is  OBDEBED  AND  ADJUDGED,  that  the  Said  report  of  the  said 
referee  be,  and  the  same  hereby  is,  in  all  things,  confirmed  [and 
that  the  said  exceptions  be  and  the  same  are  hereby  overruled 
and  disallowed  —  or,  where  any  exceptions  are  sustained,  say: 
that  the  first  of  said  exceptions  be,  and  the  same  hereby  is  over- 
ruled, and  the  second  exception  is  allowed  and  that  said  .report 
is  modified  accordingly  by  setting  aside  the  finding  of  said 

referee,  and  disallowing  —  etc.,  stating  the  modification  —  and 
that  said  report,  as  so  modified,  hereby  is  confirmed]. 

And  it  is  further  adjihwed  [etc.,  as  in  Forms  1857,  etc.']. 
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ARTICLE  VL 

Pboceedinos  in  Case  of  Trial  bt  Rkfebee. 

[Forma  more  commonly  used  in  connection  with  trial  by  jury  or  by  oonit 
»re  not  repeated  here,  although  such  as  may  be  used  on  trial  by  referee.] 

Sbction      I.  Obdebino  befdience  to  heab  and  detebkiivk. 

II.   BbINOZNO  ON;    AND  THE  HEABINO. 
III.  REPOBT,  costs,  JUDQMfNT,  AND   NEW  TBIAU 

SECTION  I. 
Oboeuno  Retebence  to  Heab  and  Detebmikb. 


FORMS. 


I.    COMPULSOBT  BEFEBENCE. 

1816.  Affidavit  to  move  for  reference, 

etc. 

1817.  Notice  (or  order  to  show  cause) 

thereon. 

1818.  Stipulation  admitting  facts,  to 

obviate  reference. 

1810.  Affidavit  to  oppose  motion. 

1820-1822.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

1823.  Stipulation  agreeing  on  nom- 
ination of  referee. 

1324.  Order  on  motion  referring  cause 
to  hear  and  determine. 


1825-1829.  Statements  suiUble  to  in- 
sert in  foregoing  Form. 

1830.  Order  referring  the  cause,  with- 

out motion. 

II.    ReFEBENCE  BY. CONSENT. 

1831.  Stipulation  to  refer  cause,  etc 

(Short  Form.) 

1832-1835.  Statements  suiuble  to  in- 
sert ici  forgoing  Form. 

1830.  Order  referring  cause,  by  con- 
sent. 


I.    COMPULSORY  REFERENCE. 
FORM  No.  1816. 
Affidavit  to  move  for  reference  of  an  action  involyiag  «  long  acooimtss 
[Title  of  court  and  action.^ 
[Venue.'] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff*  [or,  defendant]    in    the    above- 
entitled  action.  * 


08  No  eonstitutional  rigbt  of  trial 
by  jury  is  violated.  See  Malone  p. 
St.  Peter,  etc.,  Churcb,  172  N.  Y.  369. 


09  The  affidavit  should  be  made  by 
a  party,  or  excuse  be  stated  in  it 
(Wood  r.  Crowner,  4  Hill,  548),  un- 


What  is  a  "  long  account,"  under 
the  statute,  see,  generally.  Smith  9. 
London  Assur.  Corp.,  114  App.  Div. 


less  the  truth  of  its  allegations  as  to 
an  account  being  involved  appears  bj 
the  pleadings. 
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II.  That  said  action  is  brought  to  recover    {here    designate 
nature  of  cause  of  action]. 

III.  That  issue  was  joined^*  on  [or,  as  of]  the  day  of 

,19     ,  by  the  service  of  [defendant's  answer],  setting 
up  \_here  designate  the  defenses,^  e,  g.  thus:]  payment  as  to  part, 


868;    Sartorious  v.  Gottlieb,  80  App. 
Div.      112,     80     N.     Y.     Supp.     169; 
Ijeary   r.  Albany  Brew.  Co.,  66  App. 
DiT.      407,     72     N.     Y.     Supp.    657; 
Importers'  Bank  r.  Werner,  54  App. 
Div.     436,    66    N.     Y.     Supp.    996; 
FUher  r.  Haines,  62  App.  Div.  66,  70 
X.  Y.  Supp.  787;  Clinch  r.  Henck,  49 
App.  Div.  163,  62  N.  Y.  Supp.  1058; 
Spence   r.  Simis,  137  N.  Y.  616;  Un- 
tcmieyer  r.  Bainhauer,  105  N.  Y.  621; 
Hibbard   p.   Comm.   All.    Ins.   Co.,   4 
Alisc.  422,  24  N.  Y.  Supp.  332;  aff'd, 
141  X.  Y.  559.    Reference  may  be  or- 
dered upon  a  counterclaim,  if  plain- 
tlflTs    cause    of    action    is    admitted. 
Kindberg  r.  Chapman,  115  App.  Div. 
154. 

A  reference  to  assess  the  damages, 
UB  a  substitute  for  specific  perform- 
ance, cannot  be  ordered  if  no  long  ac- 
count is  involved.  Stand.  Fashion  Co. 
r.  Siegel-Cooper  Co.,  44  App.  Div.  121, 
€0  X.  Y.  Supp.  739. 

This   Form  has  been  sustained   in 
Place   r.  Chesebrough,  63  N.  Y.  315. 
and     numerous     other     cases.       But 
where  the  pleadings  disclose  an  issue 
not  apparently  involving  an  account, 
a  general   allegation   that   the   issue 
**  u  ill   require  the  examination  of  a 
long  account  in%'oIving  verjr  numerous 
items  of  charges  and  credits  amount- 
ing to  many  thousand  dollars  and  ex- 
tending over  several  years,"  is  no  evi- 
dence that  an  account  is  so  directly 
involved  on  either  side,  as  the  imme- 
diate object  of  the  suit  or  defense,  as 
to  justify  a  reference.     Kain  r.  De- 
lano,  11   Abb.  Pr.    (N.   S.)    29.      In 
case,  therefore,  the  pleadings  do  not 
show   or    suiTgest   an    account,   state 
the  facts  here  in  more  detail,  show- 
ing   how    the    account    is    involved. 
Crawford  r.  Canary,  28  App.  Div.  135, 
50  N.  Y.  Supp.  874.      For  notwith- 
standing an  undenied  general  affida- 
yit,  the  court  may  find  that  the  plead- 
ings do  not  involve  a  long  account. 
Tntenneyer  p.  Beinhauer,  105  N.  Y. 
521. 
In  actions  by  an  attorney   to  re- 


cover for  services  it  is  held  that  the 
gross  charge  in  any  one  action,  al- 
though the  service  is  permissible  of 
exhaustive  itemization,  is  essentially 
a  single  charge,  and  does  not  involve 
a  "  long  account "  il'ithin  the  statute. 
Unless  exceptional  circumstances  arc 
made  to  appear,  such  an  action  by  an 
attorney  will  not  be  referred,  al- 
though the  services  have  been  ren- 
dered in  many  actions  and  under  dif- 
ferent retainers.  See  Prentice  v.  Huff, 
98  App.  Div.  Ill,  90  N.  Y.  Supp.  780; 
Moyer  v.  Village  of  Nelliston,  110 
App.  Div.  602,  97  N.  Y.  Supp.  171; 
Cantine  r.  Russell,  168  N.  Y.  484. 
Compare  Lewis  t*.  Snook,  88  App. 
Div.  343,  84  N.  Y.  Supp.  634,  14  Anno. 
Cas.  60. 

The  action  must  be  framed  on  con- 
tract to  be  referable.  Starin  r. 
Fonda.  107  App.  Div.  539,  96  N.  Y. 
379;  Price  r.  Parker,  44  Misc.  682, 
90  N.  Y.  Supp.  98;  Fiero  v.  Paulding, 
6  N.  Y.  Supp.  122,  26  St.  Rep.  166. 
And  the  account  must  be  directly  in- 
volved, rather  than  merely  collateral 
upon  a  question  of  damage.  Bentz  r. 
Carleton,  etc.,  Co.,  1 14  App.  Div.  865 ; 
Smith  t*.  London  Assur.  Corp.,  114 
App.  Div.  868. 

Wa  Joinder  of  issue  should  be  stated. 
Jansen  r.  Tappen,  3  Cow.  34.  If  the 
]>lace  of  trial  has  been  changed  from 
that  named  in  the  complaint,  it  is 
useful  to  state  it;  but  this  is  not 
essential.  Feeter  p.  Ilarter,  7  Cow. 
478. 

1  In  an  action  at  latv  the  fact  that 
the  defendant  denies  the  existence  of 
the  contract  alleged,  under  which  the 
long  account  arises,  is  no  ground  for 
denying  the  motion  to  refer.  Boisnot 
p.  Wilson,  96  App.  Div.  489,  88  N.  Y. 
Supp.  867.  In  an  equitable  action 
for  an  accounting,  an  interlocutory 
judgment  must  always  be  entered 
prior  to  the  reference.  Gibson  t. 
Widman.  106  App.  Div.  388,  94  N.  Y. 
Supp.  693.  And  if  the  right  to  the 
accounting  be  disputed,  that  issue 
must  be  first  disposed  of.     Diehl  v. 


1916 

and  a  oounteisslaim  rising  out  of  several  items  of  servioes  alleged 
to  have  been  rendered  by  him  to  the  plaintiff  [or,  denying  the 
quality  and  value  of  the  several  items  of  services  and  materials 
charged  for  in  said  account'] 

IV.  That  the  trial  of  the  aforesaid  issue  will  require  the  ex- 
amination of  a  long  account?  on  the  side  of  the  plaintiff  [or,  de- 
fendant—  or,  both  parties],  consisting  of  at  least  items  of 
charges  and  [credits]  of  the  aforesaid  [goods  and  services]  of 
various  dates.* 

[If  order  to  show  cause  is  asked,  slate  as  on  p.  1172.] 

[Jurats  [Signatured 

FORM  No.  1817. 

Notice  (or  oidor  to  show  caiim)  to  moro  for  rtffcroiy. 

[Title  and  recitals  (moving  the  court),  as  in  Form  815  or  SIS, 
slating  relief  thus:^  referring  this  action  to  a  referee  [or,  one  or 
more  referees  —  or,  to  R.  F.,  Esq.,  of  ],•  to  hear  snd 

determine,  and  for  such  other  relief  as  may  be  just  [with  costs 
of  this  motion  to  abide  the  event]. 

[Daie.2  [Signature  and  office  address  of']^ 

[Address"]  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1818. 
StipnUtioB  admitting  factt»  to  obviato  wfoioacoL 

[Title  of  court  and  cause.] 

It  is  hereby  admitted,  for  all  the  purposes  of  this  action  onlv, 
that  [state  character  of  admission,  as:]  that  the  plaintiff  ren- 
dered the  services  set  forth  in  the  schedule  annexed  to  the  com- 
plaint herein,  [excepting  items  numbered  in  said  schedule], 
but  the  defendant  does  not  admit  the  alleged  value  of  the  said 
services  or  of  any  item  thereof.* 

[Date.]  [Signature  of  aitomef.] 

Dreyer,  84  App.  Div.  247,  82  N.  T.  nquire  examinatioii  of  a  long  aoeoiiot 

Supp.  770;   Jordan  o.  Underhffl,  71  (mo  Whitaker  v.  DeafoBM,  7  Boiv. 

App.  Div.  559,  76  N.  Y.  Supp.  95.  678);    altliougli   tbe   order  vuj  be 

OtherwiM  the  eaino  rules  as  to  refer-  granted  upon  an  afBdavit  in  wlueb 

ring  apply  in  both  species  of  actiona.  gach  facta  are  not  stated,  if  the  fset 

Bluce  f'.  Harrigan,   14  N.  Y.  Supp.  that  tbe  aoeomit  is  involved  appears 

603,  20  Civ.  Pro.  Rep.  424;  Nat.  Shoe,  ezpreaslj  by  the  pleadings.    Dean  r. 

etc.,  Bank  v.  Baker,  148  N.  Y.  581.  Empire  State  Mut  Ina.  Go.,  9  How. 

2  Welsh  V.  Darragh,  52  N.  Y.  590.  Pr.  69. 

a  A  mere  possibility  that  a  long  ae-  » It  is  not  easential  that  he  m^ 

oount  will  be  involved,  is  not  enough.  in  the  county.      O'Brien  «.  Gatikill 

Thayer  v.  McKaughton,  117  N.  Y.  111.  MounUin  R.  R.  Co.,  32  Hun,  636. 

4  It  is  better  in  doubtful  cases  to  a  In  Hoff  o.  Reid  ft  Co.,  110  App. 

state  thus  the  facta  which  sustain  the  Div.  05,  such  a  stipulation  was  bekl 

general  all^[ation  that  the  issue  will,  to  obviate  the  neeeaaity  of  a  refer- 
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FORM  No.  1819. 
Affidavit  to  oppoae  motion  for  refexoiice.7 

{^I^armal  parts  as  in  Form  1816  to  the  *.] 

II.  That  deponent  has  fully  and  fairly  stated  the  case  in  this 
action  to  his  counsel  A«  T.,  who  resides  at  Ko.  street,  in 

tlie  city  of  ,  and  that  the  trial  of  the  issues  of  fact  in 

this   cause  will,  as  deponent  is  advised  by  said  counsel,  after 
such  statement,  and  verily  believes  [estate  objection  as  thus  or  in 
Farms  helow']y  require  the  decision  of  difficult  questions  of  law. 
That  [here  state,  unless  the  moving  affidavits  correctly  state  it, 
the  nature  of  the  issue,  as  in  Form  1816,  and  that]  the  follow- 
ing will  be  insisted  on  on  behalf  of  said  plaintiff  [here  briefly 
state  deponent's  points  of  law^'\.      And  deponent  is  informed 
and  believes  that  the  defendant's  counsel  will  urge  [here  briefly 
state  his  anticipated  questions  of  latu^] ,  which  points,  as  deponent 
is  advised  by  his  said  counsel,  are  material  to  the  cause,  and  are 
difficult,  especially  in  their  application  to  the  facts  in  this  case. 
[Dai€,'\  [Signature.'] 

¥Y>BM8   Nos.    1820-1822.— STATEMENTS   SUITABLE  TO  INSERT  FORE- 
GOING FORMS. 

FORM  No.  1820. 
Denial  that  account  is  involved. 

[Add  to  or  substitute  for  part  of  last  Form:]  II.  That  the 
issue  joined  herein  will  not  require  the  examination  of  a  long 
account  within  the  meaning  of  the  statute;  that  all  of  the  goods 
referred  to  in  the  complaint  were  sold  at  one  time,  and  as  one 
transaction,  and  the  alleged  credit  is  a  payment  made  by  de- 
fendant at  said  time,  and  then  deducted  from  the  amount  to  be 
due  from  defendant  to  the  plaintiff;  and  there  are  no  other  items 
of  diarge  or  credit  involved  in  the  issues  herein. 

ence,  althoup;h  the  schedule  set  forth  ordered  on  a  counterclaim  which  in- 

senrices  in  fifty-six  different  matters,  volves  a  long  account.     Kindberg  t*. 

by  an  attorney.     Two  items  were  ex-  Chapman,  115  App.  Div.  164. 

cepted  from  the  admission  contained  8  Questions  of  admissibilitv  of  evi- 

in  the  stipulation.  denee  are  questions  of.  law  within  the 

T  Where    counterclaims    are    inter-  rule.     Goodyear  r.   Brooks,   4   Robt. 

posed,  the  right  to  a  reference  in  the  682,  2  Abb.  *Pr.  (N.  S.)  296. 

complaint  is  defeated.     Robinson  f.  &  Unless  apparent  on  the  face  of  the 

X.  Y.,  L.  E.  ft  W.  R.  R.  Co.,  65  N.  Y.  pleadings,  these  questions  should  be 

Super.  Ct.  152;  aiTd,  109  N.  Y.  668.  pointed  out  specifically  and  so  as  to 

If  the  cause  of  action  set  forth  in  show  their  real  difficulty,  as  well  as 

the  complaint   is  not   referable,   the  how  they  are  expected  to  arise.    Lee 

interposition  of  an  independent  coun-  Coal  Co.  r.  Meeker,  43  Misc.  162,  88 

terclaim  cannot  make  it  so.    Steck  v.  N.  Y.  Supp.  190 ;  Hibbard  v,  Comm. 

Colorado  Fuel  ft  Iron  Co.,  142  N.  Y.  All.  L.  Ins.  Co..  4  Misc.  422,  24  N.  Y. 

236.     If,  however,  plaintifTs  cause  of  Supp.  332;  aflTd,  141  N.  Y.  549. 
action  is  admitted,  a  reference  will  be 
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FORM  No.  1821. 
That  otliar  iMVM  should  be  tried  before  the  mccovatAO 

That  this  action  is  brought  by  the  plaintiff  as  adnunistratcr 
for  an  alleged  accounting  [claiming  such  as  administrator  of  J. 
E.  F.,  deceased,  who  in  his  lifetime  was  in  copartnership  with 
the  defendants] ;  that  the  answer,  among  other  defenses,  sets  up 
a  joint  release  of  all  claims  of  the  plaintiff  against  the  defend- 
ants; that  no  reply  has  been  served  herein,  and  deponent  is  ad- 
vised that  this  issue  is  not  referable  until  the  validity  of  that 
release  has  been  passed  on  by  the  court ;  that  if  said  release  shall 
be  held  to  be  a  valid  release,  it  would  be  a  bar  to  any  accounting 
herein,  and  said  accounting  would  be  unnecessary. 

FORM  No.  1822. 
Where  fraud  is  set  up. 

That  this  action  is  brought  upon  an  [insurance  policy  allied 
to  have  been  made  by  defendants:  and  that  the  only  items  of 
account  are  the  items  of  damage,  which  plaintiff  claims  he  has 
sustained  by  a  peril  insured  against].  And  that  the  defense  [or, 
one  of  the  defenses]  set  up  by  the  defendants  is  fraud  on  the 
part  of  the  plaintiff,  in  [here  briefly  disclose  tf],  as  more  fully 
appears  by  reference  to  their  answer  herein." 

FORM  No.  1823. 
Stipulation  asreeins  on  nomination  of  referee.is 
[Title  of  court  and  catise.] 

Stipulated  that  in  case  the  within  motion  be  granted,  the  refer- 
ence shall  be  to  R  F.,  Esq.,  of  [counselor  at  law]. 

[Date.']  [Signatures  of  attorneys  or  of  parties.] 

10  From  an  unreported  case  in  compulsory  reference.  Clarke  r.  Can- 
which  an  order  f^rantin^  a  reference  doe,  29  Hun,  139,  and  cases  cited; 
notwithstanding  this  affidavit  was  re-  Morrison  r.  Horrocks,  40  id.  428.  See^ 
versed,  the  General  Term  holding  that  also,  note  98,  supra;  Morrison  V. 
the  issue  as  to  the  release  should  be  Van  Benthuysen,  103  N.  Y.  675;  Un- 
tried before  an  accounting  should  be  termeyer  v.  Beinhauer,  105  id.  521. 
ordered;  8.  P.,  Rutty  r.  Person,  12  But  the  fact  that  fraud  of  defendant 
Abb.  N.  C.  352,  49  N.  Y.  Super,  a.  55.  is   alleged   in  the  complaint,   is  not 

11  This  is  an  answer  to  the  motion  always  an  answer.  Atocba  r.  Gawi*, 
in  such  a  case.     Freeman  v.  Atlantic  15  Abb.  Pr.  303. 

Mut.  Ins.  Co..  13  Abb.  Pr.  124.  12  Where  such  a  stipulation  is  m«d«, 

If  the  foundation  of  the  action  and  it  may  be  stated  in  the  moTing  affi* 

the  substantial  issue  is  fraud,  the  fact  davits   that   no   party   is   an   infant 

tlint  the  examination  of  a  long  ac-  See  Code  Civ.  Pro.,  §  1011. 
count  is  involved  does  not  justify  a 
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FORM  No.  1824. 
Order  on  motion  referring  canae  to  hear  and  determine.it 

l^THle  (court  order)  and  recitals,  according  to  motion;  see  Form 
820,  p.  1174.] 

OsDEEEDy  that  this  cause  and  all  the  issues^^  [of  law  and  fact] 
therein  are  hereby  referred  to  E.  F.,  Esq./*  of  ,  as  referee, 

to  hear  and  determine. 

\^For  special  directions,  if  desired,  see  Forms  1825   to  1829.] 

JEnter:  {^signature  of  judge  by  initials  of  nams  and  title.'} 

yoBics  Nob.  1825-1829.—  STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1825. 
To  speed  the  reference. 

The  hearing  may  be  brought  on  by  either  party  on  days^ 

written  notice  to  the  other." 

LThe  referee  is  to  proceed  from  day  to  day,  unless  for  good 
cause  shown  he  shall  in  his  discretion  grant  an  adjournment  — 
may  add:  on  payment  of  the  costs  of  the  session  by  the  party 
applying  thercd^or.] 

FORM  No.  1826. 
Leave  to  sit  in  another  connty.iT 

That  for  the  convenience  of  witnesses  the  trial  of  this  action 
{or,  the  hearing  before  said  referee]  be  had  in  the  city  and 
county  of  [or,  that  the  said  referee  is  hereby  empowered 

to  sit  for  the  purpose  of  taking  testimony  in  the  county  of 

13  While  this  order  of  reference  is  referee  to  do  so.  Mundorff  t*.  Mun- 
an  essential  part  of  the  judgment  roll,  dorff,  1  Hun,  41,  3  Supm.  Ct.  (T.  &  C.) 
the    affidavit   and   notice    of    motion      171. 

therefor  should  not  be  included  and  15  If  the  refeiee  resigns,  his  resigna- 

will     be    stricken    out    on    motion.  tion  should  be  presented  to  the  Special 

Sohmder  v,  Fraenckel,  113  App.  Div.  Term,  and  a  motion  there  made  for 

395.  the   appointment   of   a    new   referee. 

14  An  order  referring  "  this  cause  "  Brady  r.  Kennedy,  65  App.  Div.  190, 
amounts  to  a  reference  of  the  whole  72  N.  Y.  Supp.  507. 

i«sue.      Renouil  v.  Harris,  2  Sandf.  lis  As   to   fixing  the   time   for   the 

641.  hearing  before  the  referee  in  a  way  to 

A  reference  of  the  whole  issue  in-  make  it  a  condition,  see  Parkhurst  t*. 

dudes  the  taking  of  an  account  where  Berdell,  87  K.  Y.  145.    For  provision 

that  is  part  of  the  relief  to  be  had  against  delay  or  cessation  of  one  or 

on  the  finding  of  an   issue   for  the  more  of  the  referees  to  act,  see  Devlin 

plaintiff.     Crosbie  v.  Leary,  6  Bosw.  r.  Mayor,  etc.,  of  New  York,  62  How. 

312.      But  if  the  referee  determines  Pr.  2G0. 

the  issues,  but  does  not  take  the  ac-  17  Supported  by  Pierce  r.  Voorhees, 

count,  the  court  may  appoint  another  3  How.  Pr.  111. 
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—  or,  in  any  county  in  this  State^* —  and  may  add:  on  conditioo. 
that  the  pay  the  expenses  of  the  said  referee  while  at- 

tending in  such  other  county]. 

FORM  No.  1887. 
RsMnration  of  Iuto  to  unaad. 

Either  party  is  to  be  at  liberty  to  amend  his  pleading  as  of 
course  at  any  time  at  least  days  before  the  day  noticed  for 

the  first  hearing  before  said  referee. 

FORM  No.  1828. 
To  take  aocoimtisg. 

And  if  an  accounting  be  necessary,  said  referee  shall  proceed 
to  take  and  state  the  same,  and  may  compel  the  production  of  the 
necessary  books  and  papers  as  fully  as  the  court  might  do,  and 
award  final  judgment  to  be  entered  in  his  report*" 

FORM  No.  1820. 
Diroctioa  lor  jadgmoat  whore  rule  or  ttatate  does  aot  provide  for  it. 

Upon  filing  the  report  of  said  referee  with  the  clerk  of  the 
court,  judgment  may  be  entered  in  conformity  therewith  as  if 
said  cause  had  been  heard  before  the  court.^ 

FORM  No.  1830. 
Order  referriag  the  caaie,  without  motion. 

At  a  Special  \_or.  Trial  Term,  etc.;  see 
Form  820,  p.  1174]. 
[Title  of  action.^ 

This  cause  duly  coming  on  to  be  tried,  and  the  parties  and 
their  attorneys  appearing,  and  it  appearing  to  the  satisfaction  of 
the  court  that  the  trial  will  require  the  examination  of  a  long 
account,^^  and  does  not  involve  any  difficult  question  of  law : 

Obdebsd,  las  in  preceding  Forms^. 

18  O'Brien  r.  CatskiU  R.  R.  Co.,  32  all  the  power  of  the  court  in  this 
Hun,  636.  respect;    and    so    I    understuid    the 

19  The  court  may  grant  to  referee  to      practice  to  he. 

determine  an  action  against  a  trustee  20  Sustained  by  Belmont  f?.   Wasb- 

for  an  account,  power  to  compel  pro-  ington  &  Georgetown  R.  R.  Co.,  13 

duction  of  books  and  papers.     Fraser  Wash.  L.  Rep.  82;  Austin  r.  Rawdon, 

V.  Phelps,  4  Sandf.  682.     It  was  also  42  N.  Y.  165.    Unnecessary  in  actions 

held  in  that  case  that  unless  they  do  under  the  New  York  Ocide. 

so  he  has  not  that  power,  but  applica-  2i  This  fact  must  appear  beyond  s 

tion  must  be  made  to  the  court.     The  mere  possibility.     Cassidy  v.  MePar- 

better  opinion  now  is  that  a  referee  land,  139  N.  Y.  201. 
to  hear  and  determine  the  issues  has 
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IL    REFERENCE  BT  CONSENT. 
FORM  No.  1831. 
StipnUtiOB  to  fof er  caiiM  to  lioar  and  dttennlao 


(ihort  Fom)^ 


l^Title  of  court  and  action.'] 

Stipulated  that^  this  cause  and  the  issues  of  [law  and]  fact 
therein  be  referred  to  R  F.,  Esq.,  of  [counselor  at  law], 

as  sole  referee  [or,  to  a  referee  to  be  appointed  by  the  court] ^  to 
bear  and  determine.^^ 

[//  desired  to  restrict  reference  to  the  person  named,  add:] 
If  said  B.  F.  refuses  to  serve  [^or,  a  new  trial  of  the  action  is 
granted  after  trial  before  him]  another  referee  shall  not  be  ap- 


2S  Not  suitable  in  divorce,  nor  in  an 
action  for  dissolution  of  a  corpora- 
tion, or  to  appoint  a  receiver,  or  have 
distribution  oi  its  property,  unless  the 
attorney-general  sues  (as  to  fore- 
closure against  a  corporation,  see 
p.  1007),  nor  in  an  action  where  a 
defendant  to  be  affected  by  the  result 
is  an  infant.  N.  Y.  Code  Civ.  Pro., 
f  1012.  For  Form  suitable  for  those 
cases,  see  No.  1824. 

The  consent  ought  to  be  in  writing, 
and  filed;  or,  if  oral,  it  must  be  made 
in  open  court  and  entered  in  the  min- 
utes; but  in  some  cases  proceeding 
without  this  is  a  waiver,  even  after 
objection  is  made  to  granting  the  ref- 
erence. See  Baird  v.  Mayor,  etc.,  of 
New  York,  74  N.  Y.  382,  and  cases 
cited. 

3SMay  also  specifically  waive  trial 
by  jury,  by  inserting  "  trial  by  jury 
is  waived,  and ."     See  Form  1728. 

If  desired  to  restrict  the  reference 
to  a  trial  of  issues  already  joined, 
say:  "The  issues  heretofore  joined 
in  this  cause."     Whether  this  would 

Eredude  the  referee  from  exercising 
is    statutory    power   to   amend   the 
pleadings  as  to  those  issues  query, 

«*  The  word  "  determine,"  though 
appropriate  and  usual,  is  not  essen- 
tial; and  order  referring  "the  cause 
and  all  the  issues  to  hear  the  same 
and  report  to  this  court,"  is  construed 
as  equivalent  to  an  order  to  hear  and 
decide.  McCleary  r.  McCleary,  30 
Hun,  154. 

Under  this  stipulation,  as  regu- 
lated by  N.  Y.  Code  Civ.  Pro.,  |  1011, 
the  waiver  of  trial  by  jury  and  stipu- 
lation for  trial  by  referee  stands,  even 

121 


though  the  referee  agreed  or  refused 
to  serve,  or  though,  after  he  has 
served,  a  new  trial  be  ordered  for  his 
error ;  and  the  court,  unless  in  its  dis- 
cretion it  vacates  the  order  (Park- 
hurst  t;.  Berdell,  87  N.  Y.  145),  will 
appoint  a  new  referee  on  motion  of 
either  party.  May  r.  Moore,  24  Hun, 
351;  Marsh  v.  Brown,  57  N.  H.  173. 
But  it  is  otherwise  at  common  law; 
and  is  still  otherwise  where  the  ref- 
eree does  not  refuse,  but  dies.  Devlin 
V,  lilayor,  62  How.  Pr.  163,  11  Wkly.. 
Dig.  116.  Compare  Strong  r.  Willey, 
104  U.  S.  512;  Marsh  v.  Brown,  57 
N.  H.  173;  Grant  r.  Reese,  82  N.  C. 
72;  Mundorff  r.  Mundorff,  3  Supm. 
Ct.  (T.  &  C.)  171,  1  Hun,  41;  s.  p., 
Caruth  Byrnes  Co.  v.  Wolter,  91  Mo. 
484,  8  West.  Rep.  591. 

Under  N.  Y.  Code  Civ.  Pro.,  S  1011, 
the  clerk  must  enter  an  order  of 
course  where  the  stipulation  names 
the  referee,  and  therefore  express  con- 
sent to  the  entry  of  an  order  is  not 
necessary. 

Under  N.  Y.  Code  Civ.  Pro.,  f  f  1018, 
etc.,  which  provide  for  judgment  on 
the  report,  no  mention  of  entry  of 
judgment  is  necessary.  See  Form  No. 
1833. 

An  attorney  has  implied  power  to 
bind  his  client  by  consent  to  a  refer- 
ence, even  though  of  all  the  issues  in 
the  cause,  and  even  though  the  client 
be  a  corporation.  Alexandria  Canal 
Co.  r.  Swann,  5  How.  U.  S.  83;  Tif- 
fany V.  Lord,  40  How.  Pr.  481. 

A  consent  signed  by  counsel  will  be 
sustained  where  it  appears  that  the 
attorney  had  notice  of  it  and  made  no 
objection  below.    Id, 
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pointed  herein  [except  upon  further  stipulation  of  the  parliei 
hereto."]  IBignatures  of  attomeys.y* 

IDoie.]  lOr  signatures  of  parties,  leiia  adsnou^sdff- 

metd  or  proof;  see  Form  822,  p.  1176.] 

Fouft  Kos.  1888-1836.— STATEMENTS  SUITABLE  TO  INSERT  IN  FOBS- 
GOING  FORM. 

FORM  Ho.  18S5S. 
lie  Mcsro  avbetitiitloii  in  esm  of  Atatb  or  otlitr  tacifcity. 

In  case  said  referee  fails  to  serve,  for  any  cause,  another  referee 
shall  be  appointed  by  the  court  on  motion  of  eidier  party. 

FORM  No.  ISSa 
Fowtr  to  OBtor  IvdgvicBt  whnt  ttatato  doet  aot  giTe  it 

And  that  upon  filing  his  report  judgment  may  be  entered  by 
Ae  clerk  in  conformity  therewith  without  further  notice.*' 

FORM  Ho.  1834. 
To  authotiw  ontry  of  order  whore  statute  does  notV 

Either  party  may  enter  an  order  to  the  foregoing  effect  without 
further  notice 

FORM  No.  1836. 
Where  etipaUtion  is  given  in  compUance  with  a  conditional  order. 

[Commence  :'\  Pursuant  to  the  foregoing  order  [or,  an  order 
herein  entered  the  day  of  ,  19     ],  it  is  hereby  stip- 

ulated [cofdinuing  as  in  Form  1831,  from  the  beginning,  except 
that  if  (he  referee  is  not  agreed  on,  say:  a  referee  to  be  appointed 
by  the  court,  and  add  at  end  any  further  element  of  the  condition, 
as  for  instance:']  the  trial  to  proceed  on  days'  notice. 

96  otherwise  the  court  must  appoint  proceeding  itself,  the  client's  signa- 

another  referee,     f   1011.    Resigning  ture  may  be  added. 

after  ha^ng  entered  upon  the  refer-  27  This  is  sufficient  authority.  Bowie 

enoe  is  a  refusal  within  the  section.  r.  Borland.  68  Cal.  233»  9  Pac.  Bep. 

Brooklyn  Heights  R.  R.  Co.  v,  Broolc-  70;  8.  p.,  Heokers  i?.  Fowler,  2  Wall. 

lyn  City  R.  R.  Co.,  105  App.  Div.  88,  123,  127.    But  is  not  neoessary  where, 

93  N.  Y.  Supp.  849.  as  in  New  York,  the  statute  so  pro- 

«By  N.  Y.  Cbde  Civ.  Pro.,  §  1011,  vides. 

signature  by  attorney  is  required.     If  ^  Not  needed  in  New  York.     See 

"le  attorney  desires  the  sanction  of  Vol.  I,  p.  211. 


B; 


is  client's  signature  to  appear  in  the 
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FOBM  No.  1886. 
Oxd«r  rttamg  ccvm,  by 

\_Name  o/]  Court  [or  if  a  court  ordet^]  At  a  Special  Tena  [etc., 

as  in  Form  820,  p.  1174]. 
[Title  of  cause  J] 

On  reading  and  filing  the  annexed  consent  [or  where  the  con- 
sent is  given  at  the  trial:  This  cause  having  regularly  come  on  for 
trial,  and  Xhe  parties  appearin^^  and  having  duly  consented  to 
have  the  same  referred,^  now,  on  motion  of  A.  T.,  for  plaintiff 
[or,  dpfendant] : 

Okdebed,  that  *  this  cause  and  the  issues  of  law  and  fact 
herein  are  hereby  referred  to  ,^  of  [counselor  at 

law],  as  sole  referee  [or  to  —  names  of  three  —  as  referees], 
to  hear  and  determine  [add  special  clauses,  if  any,  as  in 
stiptdaiion']. 

[Authentication  hy  clerk,  or  as  in  Form  818,  p.  1173.] 
SECTION  II. 

BlIKQINO  ON ;  AND  THE  HSABINO.M 


FORMS. 


1837.  Notice  of  trial  before  referee. 

1838.  Oath  of  referee. 

1830.  Entry  as  to  oath,  in  referee's 
minutes. 

1840.  Stipulation  as  to  compensation. 

1841.  Requests  to  find. 


1842.  Order  reopening  hearing,  after 

final  submission,  to  take  fur- 
ther testimony. 

1843.  Notice   to   terminate   reference 

for  delay  to  report. 

1844.  Affidarit  upon  motion  to  racate 

proceedings   after   notice    to 
terminate. 


S9  An  order  is  necessary.  But  where 
the  ease,  being  reached  for  trial,  is 
referred  by  oonaent,  the  entry  of  the 
direeiioB  in  the  elerk's  minutes  is 
Buffleient  without  a  formal  order 
signed  by  the  judge.  Gerity  r.  Seqrar, 
efce.,  Co.,  163  N.  Y.  119.  A  judge's 
indorsement  on  the  calendar  for  the 
term  is  not  enough.  Bonner  r.  Mc- 
Phail,  31  Barb.  106. 

so  It  IS  the  better  practice  in  all 
cases  to  take  an  order  of  court,  so  as 
to  put  beyond  doubt  the  power  of  the 
rpferee  to  punish  for  contempt.  See 
N.  Y.  Code  Civ.  Pro.,  f  2272.  If  the 
referee  is  not  named  by  the  stipula- 
tion, the  clerk  cannot,  under  the  New 
York  statute,  enter  the  order  without 
direction  of  court  or  judge. 


SI  Only  the  parties  appearing  need 
consent.  Sehwarz  v.  Livingston,  18 
N.  Y.  Supp.  879. 

31  No  written  consent  is  necessary. 
Lennon  o.  Smith,  18  N.  Y.  Supp;  218, 
22  Civ.  Pro.  Rep.  22. 

38  An  order  on  consent  Which  names 
the  referee  cannot  refer  the  cause  to 
any  other  than  tiie  referee  named  in 
the  consent.  Any  substitution  must 
be  by  consent  also.  Haner  i^.  Bliss, 
7  How.  Pr.  246;  Billings  r.  Vander- 
breck,  15  id.  205. 

34  The  referee  should  be  given  a  oer- 
tifled  copy  of  the  order  before  taking 
any  step  in  the  reference.  Gerity  v, 
Seeger,  etc.,  Co.,  163  N.  T.  119. 
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FORM  No.  1887. 
NotiM  of  trial  b«f oit  lofirio. 

[TiOe  of  court  and  cawe.'] 

Please  take  notice,  that  this  cause  will  be  brought  to  trial 
befoie  R.  F.,  Esq.,  the  referee,  at  [his  office],  No.  ,  in  the 

city  of  ,  on  the  day  of  y  19     >  st  o'clock 

in  the  noon. 

[Date.'l  \_8iffnature  and  office  addresg  of], 

\_Addres8']  To  ,  Attorney  for 

Attorney  for 

FORM  No.  1888. 
Oatli  of  fof eiM.88 

[Title  of  court  and  cause.'] 
[Venue.] 

R.  F.,  the  referee  appointed  herein,  by  order  entered  the 
day  of  9  19     ,  being  duly  sworn,  says,  that  he  will  faith- 

fully and  fairly  *  try  the  issues  [if  any  special  questions  besides 
the  issues  arising  on  the  pleadings  are  referred,  add:  and  t  deter- 
mine the  questions  referred  to  him]  and  make  a  just  and  true 
report  according  to  the  best  of  his  understanding. 

[Jurai.]  [Signature.] 

FORM  No.  1889. 

Entry  at  to  oath,  in  referee's  minutes. 

[Oath  annexed.]  The  referee  announced  that  he  had  taken 
the  usual  oath,  before  M.  N.  [notary  public]. 

[Waiver  of  oath.^]  All  the  parties  whose  interests  could 
be  affected  by  the  result  of  this  reference  being  of  age  and 

86  At  common  law,  that  is  to  say,  the  referee  enter  the  waiver  In  mis- 

in  the  absence  of  statute  or  rule  of  utes.     Browning  p.  Marvin,  5  Abb. 

court,  an  oath  is  not  required.   Thomp-  N.  G.  2S5  (holding  that  even  attend- 

Bon  r.  Smith,  2  Bond,  320.     It  is  re-  ing  and  refusing  for  another  reason  to 

quired  by  N.  Y.  Code  Civ.  Pro.,  in  go  on,  does  not  waive  the  objeetloa 

references  under  sections   1011-1016,  unless  a  waiver  is  so  entered), 

which  requirement,  however,  has  been  The  oath  should  not  be  taken  before 

held  not  to  apply  to  a  reference  to  an  attorney  for  a  party.    Katt  v.  Ger* 

compute  amount  due  on  failure  to  an-  mania  F.  Ins.  Co.,  26  Hun,  429.     See, 

swer.    McOowan  v.  Newman,  4  Abb.  also.  Vol.  I,  p.  12. 

N.  C.  80.     Contra,  Exchange  F.  Ins.  The  presumption  is  that  the  referee 

Co.  V,  Early,  4  Abb.  N.  C.  78.  took  the  necesaary  oath,  if  the  records 

A  party  sut  juris  by  appearing  and  are  silent  on  the  matter.     Hatfield  v. 

going  on  with  the  reference,  without  Malcolm,  71  Hun,  51,  24  N.  Y.  Supp. 

objection,  waives  the  omission.    New-  506. 

comb  p.  Wood,  97  U.  S.  581;  Naaon  3«See  Browning  t>.  Marvin,  5  Abb. 

V,  Ludington,  8  Daly,   149,  afTg  55  N.   C.   285;    Nason   v.  Ludiqgton,   8 

How.  Pr.  342.      But  it  is  the  better  Daly,  149. 
practioe  in  cases  of  waiver  to  have 
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pTesent    in    person   or   by    attorney,  they  expressly  waived  the 

Tefem^s  oath. 

FORM  No.  1840. 

StipiiUUoii  M  to  compmsatioB,  in  referee^f  miaittM. 

it  is  stipulated  between  the  parties  hereto  that  the  referee's 
compensation  shall  be  at  the  rate  of  [name  the  sum].'^ 

FORM  No.  1841. 
Requests  to  find. 

lAs  in  Form  1747.] 

FORM  No.  1842. 
Ortar  re-opening  canie  after  inbmisiion,  so  at  to  take  fnrther  testimoa7.ss 

lAdapt  from  Form  1745.] 

FORM  No.  1843. 
Notice  to  tenninate  reference  for  delay  to  report^ 

[TiUe  of  court  and  cause.'] 

Please  take  notice,  that  the  [defendant]  in  this  action  elects 
to  end  the  reference  therein.^ 

[Dcrfc]  [Signature  and  office  address  o/], 

Attorney  for 

[Address  to  and  serve  upon  adverse  attorney  and  referee.] 


37  A  stipulation  that  tlie  referee 
"  may  charge  such  fees  as  he  deems 
proper,"  or  "  may  charge  and  be  paid 
a  reasonable  compensation  for  his  ser- 
▼ices,"  fails  to  fix  the  rate  of  compen- 
sation, and  is  inefi'ective.  Griggs  r. 
Day,  135  N.  Y.  469;  N.  Y.  Mut.  Sav., 
etc.,  Assoc.  V.  Westch.  F.  Ins.  Co.,  08 
App.  Div.  285,  90  N.  Y.  Supp.  710. 

The  wording  of  the  stipulation  will 
control,  in  the  absence  of  proof  by 
alBdavit  as  to  a  different  understand- 
ing of  the  parties.  See  Wolff  v.  Horn, 
0  Misc.  100,  29  N.  Y.  Supp.  75. 

Request  by  referee  that  parties  con- 
sent to  fix  his  fees  at  a  sum  larger 
than  statutory  rate  held  ground  for 
his  removal.  Smith  v»  Dunn,  94  App. 
Div.  429,  88  N.  Y.  Supp.  58. 

88  The  referee  has  discretionary 
power  so  to  do  before  report  filed  or 
delivered.  Wright  v.  Reusens,  133 
N.  Y.  298.  Even  though  he  has  given 
an  opinion,  but  has  not  made  his  re- 
port. Decker  v.  O'Brien,  13  Misc.  94, 
34  N.  Y.  Supp.  81.  And  in  a  case 
where  excusable  mistake  is  shown  for 
not  offering  testimony,  it  is  an  abuse 


of  discretion  to  deny  motion.  Gott- 
leib  r.  Dole,  109  App.  Div.  583,  96 
N.  Y.  Supp.  329.  Cannot  be  done 
after  report  filed,  nor  can  Special 
Term  send  back  the  report.  McCready 
V,  Farmers'  Loan  &,  T.  Co.,  79  Hun,, 
241,  29  N.  Y.  Supp.  361. 

39  Under  N.  Y.  Code  Civ.  Pro., 
f  1010.  Does  not  apply  to  references 
in  special  proceedings.  Doyle  r. 
Mayor,  26  Misc.  61,  56  N.  Y.  Supp. 
441. 

Sustained  by  Gregory  v.  Cryder, 
10  Abb.  Pr.  (N.  S.)  289.  See,  also. 
Little  V,  Lynch,  99  N.  Y.  112;  rev'g 
34  Hun,  396;  Dwyer  v.  Hoffman,  39 
Hun,  360. 

An  oral  agreement  of  the  attorneys, 
if  made  before  the  referee  at  a  hear- 
ing and  entered  in  the  referee's  min- 
utes, is  effective  to  extend  the  time. 
Sproull  V,  Star  Co.,  45  App.  Div. 
575,  61  N.  Y.  Supp.  404,  7  Anno.  Gas. 
172.  Otherwise  not.  Patterson  v. 
Knapp,  83  Hun,  492,  32  N.  Y.  Supp. 
32,  24  Civ.  Pro.  Rep.  251. 

nowhere  a  referee's  report  is  in- 
valid because  failing  to  comply  with 
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FORM  No.  1844. 
AMAirit  to  8MT0  to  Tacate  proeeodingi  takn  after  aotko 

rofonBco^4i 

ITitte  of  court  and  action.^ 
[Venue.'] 
T.  Z.y  being  duly  sworn,  flays: 

I.  That  he  is  the  attorney  of  the  defendant  herein. 

II.  That  the  issues  in  this  action  were  by  an  order  dnly 
entered  the  day  of  i  Id  ,  referred  to  R.  F.,  Esq., 
of  ,  as  sole  referee,  to  bear  and  detenmne,  azul  that 
thereupon  ihe  trial  of  said  issues  proceeded  before  him  from  time 
to  time  until  the  day  of  »  Id  ,  and  on  that  day  the 
said  action  was  finally  submitted  to  him.^ 

III.  That  up  to  and  including  the  day  of  last, 
no  report  had  been  delivered  or  filed  by  the  said  referee  upon 
the  issues  so  referred  to  him,  and  that  on  the  day  last  aforesaid 
deponent  served  on  the  plaintiff's  attorney  [and  on  said  referee] 
a  notice,  of  which  the  annexed  is  a  copy,  as  appears  by  the  an- 
nexed affidavit  of  C.  D. 

[State  what  further  proceedings  have  been  taken,  if  any,  as 

thus:']    IV.  That  on  the  day  of  last,  plaintiff  filed 

in  the  office  of  the  clerk  of  this  court  a  paper  purporting  to  be  a 

c(^y  of  an  alleged  report  of  the  said  referee,  bearing  date  the 

day  of  ,  19    .^ 

V.  That  the  time  limited  by  law  for  the  making  and  delivery 
of  the  said  report  has  not  been  extended  or  enlarged  by  any  order 
of  the  court  [made  prior  to  ],  nor  by  any  stipulation 

of  the  parties  or  their  attorneys. 

[If  order  to  show  cause  is  ashed,  state  as  on  p.  1172.] 
[Daie.']  [Signature.'] 

the  requirements  of  f  1022,  a«  to  eep-  42  As  to  oral  extensions,  see  Ballon 

arately  stating  tlie  facts  found  and  v.  Parsons,  55  N.  Y.  673;   aff'g  67 

the  oondusions  of  law,  the  unsuccess-  Barb.  19. 

ful  party  may,  after  the  expiration  of         4S  If  the  repoii  is  invalid  for  non- 

the  six^  days,  serve  the  notioe  of  compliance    with    statutory    require- 

termination.    Lederer  v.  Lederer,  lOH  ments,  the  reference  must  be  vacated 

App:  Div.  228,  95  N.  Y.  Supp.  623.  upon  notice  served  of  election  to  ter- 

41  Sustained  in  Gregory  v.  Cryder,  minate.    Lederer  p.  Lederer,  108  App. 

10  Abb.  Pr.  (N.  S.)  289.  Div.  226,  95  N.  Y.  Supp.  623. 
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SECTION  III. 
BspoBT,  O08T8,  Judgment,  akd  New  Tbial. 

FORMS. 


1845.  Report  of  referee  to  hear  and 
determine. 

1S46-1850.  Recitale  suitable  to  insert 
in  foregoing  Form. 

1851.  Certificate  bj  referee  to  sup- 
port motion  for  allowance. 


18ff2.  NoUoe    of    filing   of    referee's 

report. 
1353.  Jud^eat    oa    the    report    of 

referee. 

1854.  Motion  to  set  aside  judgment 
upon  report. 

1855.  Motion  for  further  findings,  etc. 

FORM  No.  1846. 

Report  of  referee  to  hear  and  determine  (containing  fiadiaga  and  diieetioft 

for  }udgment).44 

[^Title  of  court  and  action.'] 

To  the  [Supreme]  Court  of  [the  State  of  New  York]  : 
Pursuant  to   an  order  of  this  court  entered  herein  on  the 
day  of  7  19     >  referring  it  to  me  to  [very  briefly 

indicate  the  directions,  as  thus:]  hear  and  determine  the  issues 
in  this  action^  I,  the  undersigned,  as  referee,  report  that  I  first 
took  the  oath  prescribed  by  law  which  is  hereto  annexed,  and 
having  heard  the  allegations  and  evidence  of  the  parties  \_for  other 
redtids,,  if  desired,  see  Forms  1846-1860  {hehw) ;  and  continue 
as  in  Form  1748  from  the  *  to  the  endJ^] 

[Signature  of]y 

Referea 


^The  report  must  show  that  the 
referee  to  bear  and  determine  has 
decided  the  issues  and  has  found  in 
the  waj  indicated;  and  his  findings 
and  conclusions  must  be  shown  to  be 
such,  and  separately  stated  and  num- 
bered. Lederer  v,  Lederer,  108  App. 
Div.  228,  95  N.  T.  Supp.  623. 

45  The  report  should  specify  the 
facts  distinctly  and  positively;  Brad* 
lev  V.  McLaughlin,  8  Hun,  545; 
Mamm  Lumber  Co.  v.  Buchtel,  101 
U.  S.  633.  The  findings  can  only  be 
based  on  the  evidence  adduced.  A 
finding  stated  to  be  based  "  partly  on 
the  referee's  knowledge  and  experi- 
ence "  is  erroneous.  Radway  v,  Duffy, 
7«  App.  Div.  116,  80  N.  Y.  Supp.  334. 
For  other  notes  to  this  Form,  see 
Form  1748. 

He  should  pass  on  the  question  of 
costs  if  the  action  is  one  in  which 
they  are  discretionary.  First  Nat. 
Bank  r.  Levy,  41  Hun,  461. 

If   the   referee   should   neglect   to 


direct  the  form  of  Judgment^  the 
Sjpecial  Term  can  settle  it  on  motion, 
llie  clerk  can  only  enter  it  when  its 
form  is  directed  in  the  report.  Marcas 
V,  Leony,  22  Abb.  N.  C.  1,  60  Hun, 
178,  2  N.  Y.  Supp.  831. 

The  power  of  the  referee  to  award 
costs  is  co-extensive  with  the  general 
equity  power  of  the  court,  but  is  not 
understood  to  extend  to  the  statutory 
powers  to  award  costs  against  an 
executor,  administrator,  etc.,  whether 
to  be  paid  personally  or  out  of  the 
assets,  to  grant  an  aHowance,  etc.  In 
respect  to  those  he  may  certify  the 
facts.    See  Forms  1676-1881. 

After  the  report  has  been  nmde  and 
delivered,  there  is  no  power,  either  in 
referee  or  Special  Term,  to  permit  its 
alteration  in  any  matter  df  substance. 
Union  Bag,  etc.,  Co.  v,  Allen  Bros. 
Co.,  94  App.  Div.  595,  88  N.  Y.  Supp. 
368;  Shrady  v.  Van  Kirk,  77  App. 
Div.  261,  79  N.  Y.  Supp.  79,  33  Civ. 
Pro.  Rep.  168. 
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TOKMB  Nos.   1846-1860.— BECITALfl  SUITABLE  TO  BK  INSERTS)  IN 

FOREGOING  FORM. 

FORM  Ho.  1846. 
If  any  party  was  In  default 

[Notice  by  attorney:'}^  That  plaintiffs  counsel  produced  notice 
of  trial  and  proof  of  due  service  thereof  upon  the  attorney  for 
T.  Z. 

FORM  No.  1847. 
The  same. 

[Notice  by  referee's  summons:']^  That  I  issued  my 
stimmons  to  the  attorney  of  the  adult  defendants  and 
the  attorney  of  the  guardian  ad  litem  of  the  infant  de- 
fendant to  attend  upon  the  said  reference,  which  was  duly  served 
upon  the  said  parties,  as  appears  from  a  copy  of  said  summons 
hereto  attached  marked  Schedule  A,  with  admission  of  service 
indorsed  thereon. 

FORM  No.  1848. 

Appearaacos. 

That  I  was  attended  by  A.  T.,  of  counsel  for  the  plaintiff,  and 
by  T.  Z.,  of  counsel  for  the  defendant  Y.  Z. 

FORM  No.  1848. 
Leave  to  aiiieiid.47 

That  during  the  trial  counsel  for  plaintiff  moved  to  amend 
the  complaint  [stating  Aom;],  and  I  thereupon  ordered  the  com- 
plaint to  be  amended  accordingly. 

FORM  No.  1850. 
Motion  to  di8miss.48 

That  the  defendant  moved  to  dismiss  the  complaint  [state 
grounds']  f  which  motion  I  denied,  and  defendant  excepted. 

40  Notice  is  presumed  to  have  been  437,  as  explained  in  Matthews  r.  Del. 

j<iven  even  without  such  recitals,  bo  k  Hud.  Canal  Co.,  20  Hun,  427,  437. 

far  as  to  cast  the  burden  upon  the  ^  Coffin  v,  Reynolds,  37  N.  Y.  640 

other  party  to  move.    Luts  v,  Linthi-  (dismissal   for  insufficiency   of  com- 

cum,  8  Pet.  165,  168.     A  recital  t)f  plaint) ;  Morange  v,  Meigs,  54  N.  Y. 

having  given   reasonable  notice  held  207;  Ssiter  r.  Malcolm,  1  Duer,  596; 

sufficient  in  the  absence  of  any  evi-  N.  Y.  Qen.  Rules  No.  30   (dismissal 

dence  to  the  contrary.     State  v.  Mc-  for  non-appearance) ;  Peyser  r.  Wendt, 

Intyre,  53  Me.  214.  87  N.  Y.  322  (dismissal  for  refusal  to 

*7  Smith  r.  Bodine,  74  N.  Y.  30;  bring  in  necessary  party) ;  Van  Der- 

Stevens  v.  Mayor,  etc.,  of  New  York,  lip  v.  Keyser,  68  N.  Y.  443;  Soofield 

84  id.  296;  Bockes  V,  Lansing,  74  id,  v,  Hernandez,  47  N.  Y.  313;  Ayles- 
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FORM  No.  1851. 
CtrtiflcAte  hy  rtferee  to  fupport  motion  for  allowaiico.49 

{Title  of  court  and  action.'\ 

I  certify,  that  in  mj  opinion  this  is  a  difficult  and  extraordinary 
ease  [t/  so,  may  add]y  and  that  the  trial  involved  difficult,  com- 
plicated and  important  questions  of  law  and  fact  [may  state 
details']^  and  that  I  am  of  the  opinion  that  an  allowance  ought 
to  be  made  to  the  successful  party,  in  addition  to  costs. 

IDate,']  ISignature  o/],  Referee. 

[OtJier  proceedings  as  to  costs,  as  in  case  of  trial  by  jury. 

Forms  1675-1696.] 

FORM  No.  1852. 

Notice  of  filing  referee's  report. 
[Adapt  from  Form  No.  1749.] 

FORM  No.  1858. 
Judgment  on  the  report  of  a  referee. 

[Title  of  court  and  action.^"] 

This  action  having  been  referred  by  an  order  duly  made  and 
entered  herein  the         day  of  ,19     [if  on  corhsent,  add: 

upon  the  written  consent  duly  filed  of  all  the  parties  —  or,  upon 
the  oral  consent  of  all  parties  given  in  open  court  and  duly 
entered  in  the  minutes],  to  R.  F.,  Esq.,  to  hear  and  determine 
the  whole  issues  herein,  and  after  trial  had  on  due  notice  to  all  the 
parties,  said  referee  having  on  the         day  of  ,   19     , 

<Iuly  made  and  filed  his  report  herein,  stating  the  findings  of  fact 
herein  and  conclusions  of  law  thereon  and  directing  judgment  as 
hereinafter    stated,    and    the  costs    having    been    duly 

adjusted  at  dollars;  Now,  on  motion  of  A.  T.,  attorney 

for  : 

worth  r.  St.  John,  25  Hun,  156  (dis-  different   judgment   upon   the   report 

missal  for  insufficiency  of  evidence).  (Union  Bag,  etc.,  Co.  v.  Allen  Bros. 

If  a  case  is  made,  this  motion  and  Co.,  supra;  Schroeter  v.  Schroeter,  23 

the  ruling  will  appear  there.    Pritch-  Hun,  230;   Schweizer  r.  Raymond,  6 

ard  r.  Hirt.  39  Hun,  378.  Abb.  N.  C.  378).    If  the  referee  fails 

49  For    other    motion  -papers,    see  to  direct  the  form  of  judgment  in  his 

Form   1684.  report,  the  Special  Term  has  power 

^The  directions  in  the  report  are  to  settle  it  in  accordance  with  the 

a  sufficient  sanction  to  the  clerk  to  report,  but  the  referee  has  no  such 

enter  judgment  accordingly,  with  the  power.     Union  Bag,  etc.,  Co.,  v.  Allen 

same    caption   and   conclusion   as    if  Bros.  Co.,  supra;  Vagen  r.  Birngru- 

directed  in  open  court.     Union  Bag,  her,  9  X.  Y.  St.  Rep.  729. 

etc.,  Co.  V,  Allen  Bros.  Co.,  94  App.  The  remedy  for  an  omission  from 

DiT.  595,  88  N.  Y.  Supp.  368;  Han-  the  judgment,  as  settled  and  entered, 

cock  r.  Hancock,  22  N.  Y.  568;  N.  Y.  is  by  motion  to  the  Special  Term  to 

Code  CIy,  Pro.,  f  1228;  Terpenning  r.  amend  it,  specifying  tiie  omissions  in 

Holton,  9  Colo.  306,  12  Pac.  Rep.  189.  the  notice  of  motion.    Id. 
The   Special   Term   cannot  direct   a 
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It  18  ADJUDOBD  [etc.  For  other  reeitdU  see  Forms  Nos.  1704 
to  1719,  and  substance  of  adjudication  as  in  judgmeM  after  trial 
by  jury  or  by  the  court;  see  Forms  Nos.  1721  to  1723]. 

[Notice  of  exceptions,  as  in  Form  No.  1750 ;  Notice  of  filing 
exceptions.  Form  No.  1751 ;  Order  for  time  to  make  case.  Form 
No.  1660;  Motion  for  leave  to  file  exceptions  and  make  case  nunc 
pro  tunc,  as  in  Forms  Nos.  1752,  1753;  Case,  settlement,  etc., 
as  in  trial  by  judge,  see  Forms  1755,  etc.;  Motion  for  new  trial 
for  surprise,  newly-discovered  evidence,  etc.,  adapt  from  Forms 
for  like  motion  after  trial  by  jury,  pp.  1805,  etc] 

FORM  No.  1854. 
Motion  to*  Mt  aside  judgment  upon  reportsi 

[The  object  of  the  motion  or  order  may  be  staled  thus:']  that 
the  judgment  entered  upon  the  report  of  R.  F.,  the  referee  herein, 
filed  herein  the  day  of  ,  19     ,  he  set  aside   [for 

irregularity  in  this,  that  —  specifying  grounds'] ;  and  that  it  be 
referred  back  to  him  to  make  a  further  or  amended  report  wherein 
he  shall  find  [state  upon  what  points]  [or,  and  that  a  new  trial 
be  had  before  the  same  referee,  with  costs,  etc.,  to  the  , 

to  abide  the  event  of  the  action  —  or,  and  that  the  order  of  refer- 
ence entered  the  day  of  ,  19  ,  be  set  aside,  and 
that  the  action  proceed  as  if  no  reference  had  been  ordered  —  or, 
agreed  on  —  or,  and  that  a  new  trial  be  had  and  it  be  referred 
to  another  referee  to  hear  and  determine  the  whole  issues  in  this 
action,  with  costs  —  etc.]. 

FORM  No.  1866. 

Motion  to  send  case  iMck  to  leferee,  and  for  farther  findiaga^os  with  ezteaiioB 

of  time  to  make  caae. 

[The  object  may  'be  stated  thus:]  an  order  sending  the  case 
herein  back  to  R.  R,  Esq.,  the  referee  herein  [specify  the  object 
desired,  as:]  and  directing  said  referee  to  pass  specifically  upon 
the  [plaintiff's]  requests  to  find."  [And  that  the  plaintiffs  time 
to  make  a  case  herein  be  extended  until  ten  days  after  the  decision 
of  this  motion.] 

Bi  See  Van  Slyke  v.  Hyatt,  46  N.  Y.  If  the  application  is  baaed  upon  an 

259;   Barton  v.  Herman,  8  Abb.  Pr.  alleged  inaoTertent  omiaaion  or  error 

(N.  S.)  399,  3  Daly,  320;  Leonard  v.  by  the  referee,  more  upon  the  referee's 

Mulry,  93  N.  Y.  392;  CarroU  v.  Lup*  alBdavit.     See  Deagan   v.   King,   83 

kins,  29  Hun,  17;  Burrows  r.  Dickin-  App.  Drir.  428,  82  N.  Y.  Supp.  422. 

son,   35  id.   492 ;   Schweizer  v,  Ray-  BS  See  note  45  to  Form  1845. 

mond,  6  Abb.  N.  C.  378.  See  Bigler  r.  Pinkney,  80  N.  Y.  63«; 

If  a  case  is  necessary  the  motion  is  Turner  ».  Haughton,  71  No.  Car.  370. 

an  "  enumerated  "  motion  under  the  58  Under  the  present  practice  new 

New   York   practice.     See   p.    71   of  requests  cannot  be  made  after  report 

Vol.  I.  rendered.    See  notes  to  Form  1747. 
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AETICLE  VIL 

Statkicxktb  of  Relief  Appbopsiatb  to  Judobcekts  ix  Vabiocts 

Special  Cases. 

(In  order  to  adapt  the  Forms  to  the  largest  usefobiessy  these  statements  of 
relief  are  here  given  in  a  wayftSa  to  make  them  readily  adaptable  to  judgment 
on  trial  by  Jnrj,  p.l864»  on  trial  by  Judge  alone,  p.  1885,  trial  l^  Judge  mth 
aid  of  Jury,  p.  1805,  or  with  aid  of  -Referee,  p.  1910,  or  trial  by  Referee, 
page  1029.  Special  cases  which  require  peeuliar  proceedings  before  or  on  judg^ 
meni,  such  as  Divorce,  Dotoer,  Ejectment,  Foredoaure,  Partition  and  Redemp- 
Itofiy  are  treated  in  the  next  Article.] 

FOUf  No.  1856. 
Sofordng  lien  of  attorney,  after  settlement  between  partiegjM 

It  is  adjudged  that  the  plaintiff  has  a  lien  upon  the  sum  of 
dollars  paid  hy  the  defendant  [namel  to  the  defendant 
[client']  in  settlement  of  the  action  theretofore  pending  between 
them,  which  Hen  amounts  to  the  sum  of         dollars. 

It  is  further  adjudged  that  the  plaintiff  recover  of  the  defend- 
ants said  sum  of  dollars,  with  dollars  costs  as  taxed, 
amounting  in  all  to  dollars;  that  execution  to  collect  the 
same  first  issue  against  the  defendant  [clienfl  and  if  it  should 
be  returned  imsatisfied  then  execution  may  issue  against  said 
defendant  [name]  therefor. 

FORM  No.  1857. 
Affirmative  relief  between  codefendants. 

[Determining  rights  as  between  themselves.^]  And  it  is  fur- 
ther ordered  and  adjudged,  that,  as  between  the  defendants  herein, 
said  W.  &  X.,  who  compose  the  firm  of  W.  &  Co.,  pay  to  the  said 
Y.  &  Z.,  who  did  business  under  the  firm  name  of  Y.  &  Co.,  any 
deficiency  beyond  the  excess  of  receipts  retained  by  said  Y.  &  Co. 
on  any  sale  of  said  property  after  payment  of  the  amount  of 
their  advances  and  charges  to  or  ai^ainst  said  W.  &  Co.,  and  after 
appljring  any  money  in  their  hands  which  may  have  been  left  for 
their  indemnity  by  said  W.  &  Co.  in  their  hands,  upon  the  return 
of  said  property  by  said  Y.  &  Co.  to  the  plaintiffs,  or  their  pay- 

ssaThe  fonns  are  arranged  alpha-  KCominon  practice  in  equity,  ex- 

betically,  by  topics.  tended  to  all  actions  by  N.  Y.  Code 

M  From  the  judf^nent  in  Morehouse  Civ.  Pro.,  5  1204,  with  §  521.    Metro- 

f.  Brooklvn  Heights  R.  R.  Co.,   185  pol.  Trust  Co.  r.  Tonawonda  R.  R.  Co., 

K.  Y.   520,   where   a   new   trial   was  18  Abb.N.  C.  308,  43  Hun,  522.  and 

prantod  because  the  Special  Term  had  cases  cited ;  Derhara  v.  Lee,  87  N.  Y. 

failed  to  find  upon  all  the  issues.  599. 
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ment  to  said  plaintiffs  of  the  value  thereof,  and  upon  pajmeat 
of  the  damages  to^said  plaintiffs  for  detention,  assessed  as  afore- 
said|  and  their  costs. 

And  it  is  fubtheb  osdebbd  and  adjudged,  that,  upon  default 
of  such  return  and  payment  by  said  W.  ft  Co.,  the  defendant  V. 
pay  said  deficiency  to  said  Y.  ft  Co.,  and  that  said  V.  have  his 
recourse  therefor  over  against  said  W.  ft  Co. 

[Leave  to  apply  for  further  directions  may  he  givetL] 

FORM  No.  1858. 
Coailictiaa  cUims. 

[To  real  property:^"]  It  is  adjudged  that  the  defendant  Inam- 
ing  him'\y  and  all  persons  claiming  under  him,  by  title  accruing 
subsequently  to  the  day  of  ,  19  ,  the  day  of  the  filing  of  the 
judgment  roll  herein  [or  if  notice  of  lis  pendens  was  filed:  the  day 
of  the  filing  of  notice  of  the  pendency  of  this  action]  be  forever 
barred  from  all  claim  to  any  estate  of  inheritance  or  for  lif^  or 
for  a  term  of  years  not  less  than  ten  from  the  day  of  , 

19  ,  in  [or  to  any  interest  or  easement  therein,  or  lien  or  in- 
cumbrance upon]  the  premises  mentioned  in  the  complaint,  or 
any  part  thereof;  and,  further,  that  the  plaintiff  recover  of  the 
defendant  dollars,  his  costs  of  this  action. 

FORM  No.  1860. 
Corporation. 

[Directors'  acts  annulled,  and  money  diverted  to  be  refunded.^'] 
I.  That  the  acts  of  the  defendants  W.  W.,  D.  W.  and  J.  C,  as 
directors  of  the  defendant  the  Company,  of  the  of 

,19     ,   allowing  to  the  defendant  D.   W.,  dollar? 

for  past  services,  be  and  the  same  is  hereby  declared  void;  and 
that  the  payment  to  him  of  that  amount  under  that  resolution, 
was  unauthorized  and  illegal. 

TI.  That  the  defendants  D.  W.,  W.  W.  and  J.  C.  pay  to  the 
defendant  the  Company,  for  the  benefit  of  and  distribu- 

tion among  the  stockholders  thereof,  the  8a?d  spm  of  dollars, 

so  paid  to  the  defendant  D.  W.,  with  interest  thereon  from  the 
day  of  )  19    ,  within  thirty  days  after  notice  of  the  entrv 

of  this  judgment  shall  have  been  served  on  the  attorney  of  sai'l 

MBee  form  of  judgment  approved  WFrom  Butts  r.  Wood,  37  N.  \ 

in  Wliitman  r.  City  of  New  York,  317  (afPg  3S  Barb.  181),  where  it 
85  App.  Div.  468,  83  N.  Y.  Supp.  465.     was  approved. 

See  note  in  20  Abb.  N.  C.  4SL 
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defendants ; .  and  that  ill  case  such  ppyment  and  distribution  shall 
not  be  made  within  that  time,  the  plaintiff  shall  be  at  liberty  to 
apply  to  this  court  for  further  directions,  and.  relief  in  respect 
thereto. 

III.  That  the  plaintiff  I.  B.  recover  of  the  defendants  W.  W., 
D.  W.  and  J.  C,  the  sum  of  dollars,  his  costs  and  dis- 

bursements herein,  and  that  he  have  execution  therefor. 

FORM  No.  1860. 

Seqt»atratifla  effects  of  corporation,  at  suit  of  a  jadament-eroditor,  aaA 

appointing  receiTor  for  distxibntion. 

[RecUdls  €i8  to  services,  trial  etc.,  as  in  other  Forms,  adding 
recitctl  of  service  on  or  appearance  of  attorney-general,  see  Forms 
Nos.  716,  to  728;  and  if  temporary  receiver  was  appointed,  add:"] 
and  H.  O.  having  been  by  order  duly  entered  herein  on  the 
day  of  ,  19     ,  duly  appointed  receiver  of  all  the  assets  of 

said  company,  and  having  duly  qualified  and  entered  upon  his 
duties  as  receiver  [efc.] : 

It  is  ADJUDGED,  1.  That  the  stock,**  property,  real  and  per- 
sonal, things  in  action  and  effects  of  the  said  corporation  defend- 
ant, the  G.  W.  Co.,  be  and  the  same  hereby  are  sequestrated,^ 
and  vested  in  the  receiver  hereby  appointed,  and  the  said  defend- 
ant is  hereby  directed  to  execute  a  good  and  sufficient  conveyance 
thoreof  to  the  said  receiver. 

2.  That  R  C,  Esq.,  heietofore  appointed  receiver  of  the  said 
corporation,  is  hereby  continued  as  the  permanent  receiver 
thereof,*^  with  the  usual  powers  and  duties,  and  vested  with  all 
the  rights  and  powers  of  receivers  in  like  cases  [may 
give  special  directions,  as  thus:  and  see  Forms  Nos.  724,  728] ; 
and  said  receiver  is  hereby  directed  and  empowered  to  collect  and 
receive  the  debts,  demands  and  other  property  of  the  said  cor- 
poration to  preserve  the  property  and  the  proceeds  of  the  debts 
and  demands  collected,**  to  sell  or  otherwise  dispose  of  the  prop- 
erty as  directed  by  the  court,  to  collect,  receive,  and  preserve  the 
proceeds  thereof,  and  to  maintain  any  action  or  special  proceed- 
ings for  either  of  those  purposes. 

W  For  directions  as  to  unpaid  stock  pointment  of  receiver,  see  Vol.  I,  pp. 
rabseriptions,  or  liability  of  stock-  1035-1088,  where  directions  to  trans- 
holders,  see  N.  Y.  Code  Civ.  Pro.,  fer  assets,  books,  etc.,  will  be  found. 
II  1790-1796;  People  v.  Hydrostatic  As  to  general  powers,  see  Verplanck  r. 
Paper  Co.,  SS  N.  Y.  623.  Mercantile  Ins.  Co.,  2  Paige,  438. 

«»N.  Y.  Code  Civ.  Pro..  I  1784.  wAs    to   deposit    of    moneys,    see 

80/d.,  if  1789,  713.     May  require  Form  721. 
new  bond.     For  other  Forms  of  ap- 


1934  Abbott's  nkcncE  aju)  fobks. 

3.  That  the  injunction  herein  granted  by  order  entered  the 

day  of  ,  19     y  is  hereby  made  perpetual,  and  [repeat  iU 

terms, ^  eo  far  as  neceeaary'i. 

4.  That  said  receiver  is  hereby  directed  to  procure  and  puUirfi 
an  order  requirii^  all  the  creditors  of  the  said  Company,  de- 
fendant, to  exhibit  and  prove  their  claims  to  said  receiver  at  a 
place  to  be  specified  in  said  notice,  and  become  parties  to  the  abore 
entitled  suit  or  proceeding  within  [not  less  than  «x"]  months  from 
the  first  publication  of  the  notice  of  the  order,  and  that  all  and 
every  of  the  said  creditors  who  make  default  in  so  doing  shall  be 
precluded  from  all  benefit  of  this  judgment  and  from  any  distri- 
bution which  shall  be  made  under  this  judgment 

5.  That  the  said  receiver  make  a  fair  and  just  distribution  of 
the  said  property  of  the  said  Company  and  of  the  proceeds 
thereof  among  its  fair  and  honest  creditors  who  have  exhibited 
and  proved  their  claims  in  the  order  and  in  the  proportion  pre 
scribed  by  law  as  in  the  case  of  a  voluntary  dissolution  of  a  coi^ 
poration.^ 

6.  That  before  distributing  any  part  of  said  fund  or  assets,  and 
within  months  from  the  entry  of  this  judgment,  the  said 
receiver  report  to  this  court  his  proceedings  under  this  order, 
with  an  exhibit  of  the  accounts  and  demands  for  and  against  said 

Company,  and  all  its  open  and  subsisting  contracts,  and 
a  statement  of  the  amount  of  money  and  assets  in  the  hands  of 
said  receiver,  together  with  a  statement  of  his  expenses  and  com- 
missions; to  the  end  that  such  order  may  be  made  in  re^rd 
thereto  as  the  nature  of  the  case  may  require ;  and  that  until  tbe 
coming  in  of  said  report,  and  the  hearing  thereon,  the  question 
as  to  the  distribution  of  said  assets  and  moneys,  and  of  the  right? 
and  interests  of  the  respective  parties  claiming  the  same,  or  anv 
portion  thereof,  and  other  questions  not  herein  disposed  of,  in- 
cluding the  question  of  costs,  be  reserved  for  further  directions. 

FORM  No.  1861. 
Creditors'  actions. 

[Judgment  removing  fraudulent  obstruction  to  execution.^] 
Tt  is  adjudged,  1.  That  the  conveyance  [describing  it,  as  ttitf], 

tt2  For    terms    of    injunction,    see  Wklj.  Dig.  139;  Kennedy  t.  Bann- 

Form  724,  etc.  don,  4  Hun,  642;  Murray  «.  Berdell. 

«3  N.  Y.  Code  Civ.  Pro.,  f  1807.  98  N.  Y.  480. 

w  N.   Y.  Code  Civ.  Pro.,  If   1784,  As  to  providing  for  the  rights  of 

1793.  third  persons,  see  Mitchell  r.  Sswyer, 

wEriclcson  r.  Quinn,   15  Abb.  Pr.  45  111.  «50,  6  N.  E.  Rep.  109;  s.  P., 

(N.  S.)    166;   Vrooman   P.   Clow,  25  Lore  f.  Dierkes,  16  Abb.  N.  C.  47,58. 
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dated  the         day  of  ,  19    ,  to  the  defendant  W.  X.,  and 

vaoorded  the  day  of  ,  19    ,  in  the  office  of  the  clerk 

of  the  county  of  ,  in  Book  of  Conyeyancesy  p. 

[or,  a  copy  of  which  is  annexed  to  the  complaint  herein] ,  was 
executed  by  the  defendant  Y.  Z.,  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  said  Y.  Z.,  and  is  void  as  against 
tbe  plaintiff  in  this  action  ;^  and  that  the  judgment  confessed  by 
the  defendant  Y.  Z.  in  favor  of  the  defendant  U.  V.  in  the 
court,  and  entered  in  the  office  of  the  clerk  of  ,  for 

dollars,  on  the  day  of  ,   19    ,  was  made  with 

intent  to  defraud  the  creditors  of  said  Y.  Z.  [orj  is  insufficient;, 
and,  in  law,  fraudulent  as  against  the  creditors  of  said  Y.  Z.] ; 
and  that  the  same,  and  all  tbe  proceedings  thereon,  the  execution, 
and  the  sale  thereunder,  and  the  sheriff's  certificate  of  sale,  bear- 
ing date  the  day  of  ,19  ,  and  his  deed,  bearing 
date  the  day  of  ,  19  ,  to  the  defendant  S.  T.,  in 
pursuance  thereof,  are  each  and  alP  void  as  against  the  plaintiff 
in  this  action^  \_may  add  direction  to  clerk  or  recording  officer  to 
mark  accordingly']. 

2.  That  the  plaintiff  recover  of  the  defendants  [naming  which] 

dollars  costs  of  this  action. 

3.  That  the  real  property  [describing  it]  is  subject  to  and  bound 
by  tlie  lien  of  the  judgment  recovered  by  plaintiff  the  day  of 

,19  .  and  mentioned  in  the  complaint  herein;^  and 
the  personal  property  [describing  it]  is  subject  to  and  bound  by 
the  lien  of  the  execution  issued  on  said  judgment,  [or,  the  lien 
effected  by  the  commencement  of  this  action].''^ 

4.  That  the  plaintiff  in  this  action  is  at  liberty  to  proceed  upon 
bis  execution  heretofore  issued  upon  the  judgment  in  his  favor 
mentioned  in  the  complaint,  or  to  issue  another  execution,  as  he 

96  An  additional  adjudication  or  ^U  an  accounting  is  directed  as 
finding  of  the  debtor's  insolvency  is  to  intermediate  profits,  it  should  in- 
unnecessary.  Vollkoinmer  v.  Cody,  elude  only  from  the  time  of  the  com- 
177  K.  Y.  124.  mencement  of  the  creditor's  action  to 

«7SAch  fraudulent  transfer  may  be  set   aside   the   transfer.     Hillyer    v. 

np«et  without  regard  to  the  necessity  Le  Roy,  179  N.  Y.  309. 

for  so  doing  in  order  to  satisfy  plain-  70  Where  it   is  adjudged   that  the 

tifiTa  entire  claim.    Metcalf  v.  Moses,  defendant  transferee  faolda  the  prop- 

161  N.  Y.  587.  '  erty  as  a  trustee  for  the  benefit  of  the 

«If  before  action  begun  the  prop-  plaintiff    (there  being   no    judgment 

erty  was  transferred  to  a  bona  fide  lien  upon  the   f>roperty),  the   court 

purchaser,  the  deed  to  the  fraudulent  may  properly  direct  a  sale  by  the 

transferee  should  not  be  set  aside;  sheriff   ''according   to   law   and   the 

the  court  should  ascertain  the  value  practice  of  the  courts  in  the  sale  of 

of  the  property,  and  render  a  money  premises     under     foreclosure."      See 

judgment  therefor.      Skillin  v.  Mai-  Hall  r.  Bond,  fiS  App.  Div.  293,  74 

brunn,   75   App.  Div.  688,  78  N.  Y.  N.  Y.  Supp.  5. 
6upp.  430. 
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may  be  advised,  and  that  the  said  defendant  [name']  deliyer  to  the 
sheriff  upon  any  such  execution  said  property  [describing  (he 
property  reached],  to  be  sold  and  applied  to  satisfy  said  judgment, 
and  interest)  and  also  the  costs  of  this  action* 

FORM  No.  1868. 
AastlMr  Fono,  ttxsctiaf  traaaftr  to  no«iTer;7i  witfc  refoicnce;   aad  micf 
afaiast  fraadalnit  traaaferooo.n 

It  is  ABJUDOBDy  1.  That  the  plaintiff,  by  virtue  of  his  judg- 
ment and  execution,  and  the  commencement  of  this  action,"  has 
a  lien  upon  all  the  property  of  every  description  of  the  said  de- 
fendant Y.  Z.,  including  all  that  was  assigned  or  transferred  bv 
him  to  the  defendant  W.  X.,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  the  plaintiff's  judgment,  interest  and  costs,  which 
lien  took  effect  on  the  day  of  >  1^     »  <uid  that  the 

assignment  of  the  defendant  Y.  Z  to  the  defendant  W.  X.,  in  the 
pleadings  mentioned,  was  made  with  intent  to  hinder,  delay,  and 
defraud  the  plaintiff  [and  other  creditors  of  the  said  Y.  Z.,  and  J, 
was  and  is  void  as  against  him  [and  them],  and  the  same  hereby 
are  set  aside  and  declared  void  as  against  plaintiff. 

2.  That  the  said  W.  X.  do  forthwith  account  for,  convey,  pay 
and  deliver  all  the  money  and  other  property  assigned  to  him, 
and  the  proceeds  thereof,  to  R.  C.  [receiver  heretofore  appointed 
of  the  property  of  the  said  Y.  Z.,  and],  who  is  hereby  appointed 
receiver  in  this  action,  as  well  as  of  the  property  belonging  to 
the  said  Y.  Z.,  and  of  that  assigned  to  said  W.  X.  [may  require 
new  bond  and  give  further  directions].  [Injunction  may  be 
inserted,''*  see  Forms  Nos.  587,  608,  etc.;  or  if  already  granted, 
made  perpetual,  see  Form  No.  I860.] 

3.  That  the  defendant  W.  X.  do  transfer  and  deliver  all  the 
property  assigned  to  him,  and  the  proceeds  thereof,  to  the  said 
receiver"   [if  there  is  real  property,  add:  and  the  defendants, 

71  Ree  casefl  in  note  to  last  Form,  sonalty  vestn  in  the  receiver  by  iov^ 
and  Wai^ener  v.  Mars  (So.  Car.,  1887),  of  his  appointment,  and  may  be  sold 
2  S.  E.  Rep.  844.  without  a  formal  conveyance  or  ss- 

72  See  note  in  16  Abb.  N.  C.  50.  signmcnt  to  the  receiver.    As  to  real 
78  Wahlheimer  t*.  Truslow,  106  App.      property,  the  execution  of  an  assign- 

Div.  73,  94  N.  Y.  Supp.  137;  Mande-  ment  to  the  receiver  should  always  be 

ville  V.  Campbell,  45  App.  Div.  512,  required,  unless  he  is  by  statute,  as  in 

61  N.  Y.  Supp.  443  (resulting  trust),  the  case  of  receivers  in  supplementsir 

74  Injunction  may  be  embodied  in  proceedings,  and  many  corporate  re- 
judgment.  N.  Y.  Code  Civ.  Pro.,  ceivers,  under  New  York  law,  vested 
I  1866.  with  title  by  force  of  the  statute  on 

76  Merely   setting  aside  a   fraudu-  his   appointment.     As    to   providing 

lent  transfer  of  real  property  leaves  for  dower  of  debtor's  wife,  see  Wripht 

the  title  where  it  was  before  the  trans-  r.  Nostrand,  94  N.  Y.  31 ;  Malony  r. 

fer,  •.  e.,  usually  in  the  debtor.    Per-  Horan,  12  Abb.  Pr.  (N.  S.)  289.   A» 
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W.  X.  and  Y.  Z.,  are  hereby  directed  to  execute,  acknowledge, 
and  deliver  a  proper  conveyance  of  said  premises  to  said  receiver^ ; 
and  that  said  receiver  do  forthwith  thereafter  proceed  to  advertise 
and  sell  at  public  auction  said  premises,  and  to  give  public  notice 
of  the  time  and  place  of  such  sale,  in  the  same  manner  as  im>vided 
by  law  and  the  practice  of  this  court  for  the  sale  of  a  mortgaged 
premises  under  a  judgment  of  foreclosure  and  sale ;  and  that  sadd 
receiver  execute  and  deliver  to  the  purchaser  a  conveyance  of  the 
premises  so  sold,  and  that  the  purchaser  at  such  sale  be  let 
into  possession  of  said  premises  on  production  of  sudi  convey- 
ance].^* 

And  that  out  of  said  property  lor,  the  proceeds  of  such  sale]^ 
after  deducting  the  amount  of  his  fees  and  expenses  [and  of  any 
prior  liens  upon  said  premises  so  sold  at  the  time  of  said  convey- 
jvnce  to  said  receiver],  he  pay  to  the  plaintiff,  or  his  attorney 
dollars,  the  costs  of  this  action,  and  out  of  the  residue,  if  there  be 
pnfficient  for  that  purpose,  he  pay  to  the  plaintiff  [or  his  attorn^] 
the  amount  of  his  said  judgment,  and  interest  thereon  from 
,  19     . 

4,  That  the  residue,  if  any,  be  by  said  receiver  paid  to  said 
defendant  W.  X.  \_or,  be  brought  into  court  to  abide  the  further 
order  of  this  court],  and  in  case  the  amount  realized  by  said 
receiver  shall  be  insufficient  to  pay  said  costs  and  the  judgment 
of  the  plaintiff,  with  interest  as  aforesaid,  that  he  report  the 
amount  of  such  deficiency  to  this  court  and  that  the  plaintiff  have 
judgment  against  the  defendant  W.  X.  therefor. 

5.  \_If  account  is  necessary:']  And  it  is  hereby  referred  to 
R.  F.,  Esq.,  counselor-at-law,  of  the  city  of  ,  to  examine 
into  the  accounts  and  doings  of  the  said  [assignee'],  while  acting 
or  professing  to  act  as  assignee  under  the  said  assignment,  and 
also  to  decide  upon  what  sums  are  properly  and  what  sums  are 
improperly  charged,  credited,  or  entered  by  said  defendant 
[assignee]  in  his  accounts  as  such  assignee,  and  to  take  and  state 
the  said  accounts,  and  to  direct  the  delivery  to  said  receiver,  and 
the  payment  to  him  of  any  assets  or  moneys  pertaining  to  said 
assignee  estate  yet  remaining  in  the  hands  of  said  defendant,  or 
for  which  he  is  or  ought  to  be  chargeable. 

{For  other  directions  as  to  accounting,  see  Forms  1795-1803.]^ 

to  sale  beinf?  subject  to  prior  jud^-  77  If  plaintiff  sues  for  his  own  ben- 
ments,  see  Jackson  v.  Holbrook,  36  efit  only,  the  accounting  should  pro- 
Minn.  494,  32  N.  W.  Rep.  852,  and  ceed  no  further  than  to  reach  enough 
cases  cited.  to  satisfy  plaintiff's  claim,  although 
7<>  See  Un.  Bank  r.  Warner,  12  Hun,  a  general  noconntinflr  is  ordered.  Hejr- 
306.  wood  r.  Kingman,  29  Abb.  N.  C.  75. 
122 
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FOSM  No.  186d. 

JodgmBt  MtdBg  aiidi  aarigaatat  of  ponoaal  pr^portyp  aad  4iiBCtia«  aala 

bj  iootiTor.T8 

It  18  ADJUDGED^  1.  That  the  sale,  transfer  and  ccmvejranoe  of 
the  peraonal  property  of  Y.  Z.,  made  by  the  defendant  Y.  Z.  to 
the  defendant  W.  X.,  on  or  abont  the  day  of  ,  19     ^ 

waa  and  ia  fraudnloit  and  void  as  against  the  plaintiff  herein, 
and  is  hereby  annulled,  set  aside  and  cancelled  as  against  him 
[if  of  record  may  direct  cancelling  of  record}. 

2.  That  the  said  defendants  and  each  of  them  be  and  tfaey  are 
hereby  ordered,  adjudged  and  required  to  account  and  paj  over 
and  deliver^  to  the  receiver  hereinafter  named,  all  the  said  prop- 
erty or  its  proceeds,  which  came  into  their  hands  or  into  the  hands 
of  either  of  them. 

[Injunction,^  if  necessary;  see  Forms  Nos.  587,  608,  etc.,  and 
1880  (8)]. 

8.  That  R.  C,  Esq.,  of  ,  be  and  hereby  is  appointed 

receiver  of  all  of  said  property  upon  giving  a  bond  [proceed  as  in 
Form  1860  (2)]. 

4.  That  R  F.,  Esq.,  of  ,  be  and  hereby  is  appointed 
referee  for  the  purpose  of  ascertaining  and  reporting  the  value  of 
said  property,  and  the  amount  of  the  proceeds  and  property  which 
the  defendants  should  pay  over  to  said  receiver  in  accordance  with 
this  judgment  [a  charge  against  one  who  purchased  for  value, 
but  not  in  good  faith, ^^  may  he  added  thus']y  and  that  said  referee 
do  also  examine  and  inquire,  so  far  as  is  practicable,  what  dis- 
position has  been  made  of  the  property  sold  to  the  said  [pur- 
chaser], and  where  the  same  now  is;  that  he  diarge  the  said 
[purchaser]  with  the  sum  of  dollars,  as  the  price  of  the 
said  property,  and  credit  him  with  any  portion  of  the  same  that 
he  may  deliver  to  the  receiver  at  its  value,  based  upon  the  esti- 
mate that  the  whole  property  so  sold  was  worth  dollars.® 

5.  That  the  said  receiver  pay  over  to  the  attorneys  for  the 
plaintiff  the  sum  of  dollars,  costs  of  this  action,  and 
the  amount  of  the  judgment  of  the  plaintiff,  to  wit,  the  sum  of 
dollars,  with  interest  thereon  from  the         day  of  ,  19     • 

78  8m  notes  to  two  last  Forms.  with  a  further  provisioo  that  upon 

79  May  be  enforced  by  punishment  the  coming  in  of  the  referee's  report 
for  contempt,  and  also  by  directing  either  party  may  apply  at  Special 
the  sheriff  to  take  and  deliver.  N.  Y.  Term  for  final  judgment  thereon.  Hie 
Code  Civ.  Pro..  §718.  final   judgment  may  then   determine 

90  Id,,  I  1866.  the  value  of  the  property,  appoint  the 
81  See  note  in  16  Abb.  N.  C.  60.  re«»iver  to  sell,  etc. 
82It  may  be  more  advisable  practice  83  If  the  plaintiff  is  a  general  cred- 
to  enter  an  interlocutory  judgment,  itor«  and  sues  to  set  aside  an  assign- 
providing  as  in  clauses  1  and  3,  swpf 'a,  ment    by    his    deceased    debtor    <lu8 
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0.  That  said  receiver  hold  the  balance  of  the  proceeds  after 
making  the  payments  as  aforesaid,  and  after  paying  his  fees  and 
the  expenses  of  carrying  out  this  decree,  subject  to  the  further 
order  of  the  court  [or  direct  repayment  to  defendant']. 

{^Direction  for  execuiion  for  deficiency,  if  needed,  aa  in  Form 

No.  1862  (4).] 

FORM  No.  1864. 
Seaddag  snrpliis  Ibcobm  of  tmit^st 

It  is  adjudged,  1.  That  so  much  of  the  income  of  said  trust 
as  exceeds  the  sum  of  dollars  is  surplus  income,  over  and 

above  the  sum  necessary  for  the  proper  [education  and]  support 
of  the  said  defendant  [name] ;  Uiat  the  said  surplus  income  of 
the  said  trust  estate  has  amoimted,  subsequent  to  the  commence- 
ment of  this  action,  to  the  sum  of  dollars  ;^ 

That  said  defendants,  P.  Q.  and  R.  S.,  as  trustees  under  [the 
last  will  and  testament  of  T.  W.,  deceased],  out  of  said  surplus 
pay  to  the  plaintiff  [or  if  the  surplus  be  insufficient:  apply  said 
surplus  toward  the  payment  to  the  plaintiff  of]  the  amount  of 
the  plaintiff's  judgment,  with  interest  thereon  to  the  date  of  the 
jud^ent  to  be  entered  herein,  amoimting  in  the  aggregate,  at 
the  date  hereof,  to  the  sum  of  dollars ; 

That  from  year  to  year  hereafter  the  said  defendants,  P.  Q. 
and  R.  S.,  as  such  trustees,  pay  over  to  the  plaintiff  the  surplus 
income  of  the  said  trust  estate  hereafter  to  accrue,  until  the  plain- 
tiff's said  judgment,  with  accruing  and  accrued  interest,  and  the 
costs  of  this  action  shall  be  fully  paid  and  satisfied  ;^ 

That  the  said  plaintiff  recover  of  the  said  defendants,  P.  Q. 
and  R.  S.,  as  such  trustees,  to  be  paid  out  of  such  surplus  income^ 
his  costs  and  disbursements  in  this  action  to  be  taxed.^ 

personal  representative  failing  so  to  a    subsequent    creditor.      Schenck    9. 

do),  the  judgment  should  not  direct  Barnes,  156  N.  Y.  316;  Kene  v.  Hill, 

payment  of  plaintiffs  claim,  but  pro-  102  App.  Div.  370,  02  N.  Y.  Supp.  805. 

Tide  for  a  pro  rata  distribution  among  S3  Jt  is  not  necessary  that  plaintifT 

estate  creditors.    Campbell  f).  Heiland,  establish   a   surplus  existing  at   the 

55  App.  Div.  05,  66  N.  Y.  Supp.  1116.  commencement  of  the  action.    Howard 


S4  See  N.   Y.   Real   Property  Law,  r.  Leonard,  3  App.  Div.  277.  38  N.  Y. 

I  78;  Dittmar  r.  Gould,  60  App.  Div.  Supp.  363,  3  Anno.  Cas.  157. 

94.    69   N.   Y.   Supp.    708;    Tolles   r.  80  Future    accumulations    may    be 

Wood.  99  N.  Y.  616.  16  Abb.  N.  C.  1,  directed  to  be  applied.     Wotmore  v, 

and  cases  cited.    A  divorced  wife  with  Wetmore,  70  Hun,  268,  20  N.  Y.  Supp. 

a  judgment  for  alimony  may  maintain  440. 

the    action.     Wetmore    r.    Wetmore,  87  For  proper  judgment  in  an  ac- 

149  N.  Y.  520.  tion  to  reach  excess  insurance  mon- 

Tf   the  trust   was   created   by   the  eys,  see  Kittel  v,  Domeyer,  175  N.  Y. 

debtor,  under  which  he  is  beneficiary,  205. 
the  principal  may  be  reached,  even  fay 
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FORM  Ko.  1865. 
DiniiiM«l,  Mtting  off  dofendABt's  cottt  agaiait  pUiatiff*8 

[Add  to  usual  judgment  of  dismissal.  Form  1776:]  and  that 
said  costs  be,  and  the  same  hereby  are  set  off  against  so  much  of 
the  plaintiff's  judgment  mentioned  in  the  complaint  for 
dollars,  entered  in  the  office  of  the  clerk  of  the  county  of  , 

on  the  day  of  ,  19     . 


FORM  Ho.  isaa 

Injwictioa. 

\_8ee  Forms  p.  918  to  p.  969  of  Volume  /.] 

FORM  No.  1867. 

ProvisioB  ptoToatiag  operation  of  injanction  awarded,  if  payment  of  daauce 

ii  made. 

[After  injunction  in  usual  form,  continue:']  And  it  is  further 

Obdebed,  adjudoed  and  DECREED,  that  in  case  the  defendant 
shall  within  [sixty]  days  after  the  service  of  a  copy  of  this  judg- 
ment, deliver  to  the  plaintiff  or  his  attorney,  a  written  offer  to 
pay  to  the  plaintiff  the  sum  of  $  ,  with  interest  from  the 

date  of  the  trial  thereof,  to  wit,  ,19     ,  then  upon  the 

plaintiff's  tender  to  the  defendant  of  a  duly  executed  conveyance 
or  grant  of  so  much  of  the  property  of  the  plaintiff  in 
avenue  in  front  of  No.  and  of  the  easements  appurtenant 

thereto  as  has  been  taken  and  appropriated  by  the  defendant  for 
the  purpose  of  its  said  [centre  or  third  track,]  with  the  release  of 
the  lien  of  all  mortgages  upon  such  property  granted,  and  all 
other  incumbrances  thereon,  if  said  defendant  pay  said  sum  of 
%  ,  with  interest,  to  the  plaintiff  therefor  on  the  delivery 

thereof;  or  if  said  plaintiff  omits  or  refuses  to  accept  said  offer, 
or  to  deliver  said  conveyance  executed  as  aforesaid  with  such  dis- 
charge or  release  within  said  time,  then  and  in  either  of  said 
events  the  said  injunction  shall  not  be  operative  so  far  as  it 
affects  the  maintenance  and  operation  of  the  said  [centre  or  third 
track]  at  said  locality  until  [ten]  days  after  the  plaintiff  msij 
thereafter  deliver  or  tender  for  delivery  such  conveyance  or  grant 
and  release  from  the  lien  of  the  mortgages  aforesaid.  And  if 
during  said  \iori\  days  the  defendant  pays  said  sum  for  said 
conveyance,  said  injunction  shall  remain  wholly  inoperative.  And 
it  is  further 
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Oiu>EB£D,  that  the  payments  and  tenders  herein  provided  for 
-shall  be  made  to  and  by  the  attorneys  for  the  respective  parties 
hcTein." 

FORM  No.  1868. 

Asotber  Form;  rofusiiig  injunction  unless  the  fee  damage  is  not  paid  within 

specified  time.80 

After  provision  for  recovery  of  past  damage,  and  costs:  And  it 
is  further  obdebed,  adjudged  and  decbeed,  that  plaintiff  is  en- 
titled to  a  further  judgment  against  the  defendant  perpetually 
enjoining  and  restraining  it  [state  scope  of  injunction,  as]  from 
maintaining  and  operating  its  driven  well  pumping  station  at 

,  unless  the  defendant  pay  to  the  plaintiff  the  sum  of 
dollars,  the  amount  of  the  permanent  injury  to  the  fee  value  of 
plaintiff's  property;  and  it  is  further 

Obdebed,  adjudged  and  decbeed,  that  if  the  defendant  fail 
or  neglect  to  pay  the  said  sum  of  dollars  for  the  injury  to 

the  fee  value  of  the  property  described  in  the  complaint  herein^ 
i^ithin  sixty  days  from  service  of  a  copy  of  this  judgment  with 
notice  of  its  entry  upon  the  defendant,  then  the  defendant  be  and 
hereby  is  enjoined  and  restrained  from  [repeat  injunction'] ;  but 
that  upon  payment  or  tender  of  said  sum  of  dollars,  plain- 

tiff shall  cause  to  be  executed  and  delivered  to  defendant  a  good 
and  sufficient  grant  or  conveyance  of  the  property  rights  or  ease- 
ments of  the  plaintiff,  conveying  and  releasing  unto  the  defendant 
the  right  to  maintain  and  operate  the  said  pumping  station  as  at 
present  constructed  and  maintained,  together  with  a  release  from 
plaintiff  of  all  future  damage  to  be  incurred  by  him  by  reason 
of  the  continued  maintenance  and  operation  of  said  pumping 
station  as  the  same  is  now  maintained  and  operated;  and  it  is 
further 


88  This  iii  an  appropriate  form  of  409;  Pappenheim  v.  Same,  128  N.  Y. 

jud^nnent  in  the  New  York  Elevated  430;  Knoth  v.  Same.   109  A  pp.  Div. 

Railroad    Cases,   or    in    any   similar  802;  Westphal  r.  City  of  New  York, 

case    where     for    adequate     reasons  177  N.  Y.  140. 

equity  permits  an  injunction  to  issue  A  simple  money  judgment  for  past 

only    upon    opportunity   given    (and  and     future    damages    is    improper, 

not  availed  of)  to  compensate  for  the  Herman  r.  Manh.  Ry.   Co.,  58  App. 

easement  or  ri^ht  taken.    In  the  next  Div.  369,  68  N.  Y.  Supp.  1020. 

Form,  a  somewhat  different  precedent  89  The  power  of  a  court  of  equity 

is    given,    which,    however,    is    quite  to  mould  its  relief  in  this  Form  was 

similar  in  its  resulting  relief.  upheld  in   Westphal  r.  City  of  New 

For    the    leading    cases    upon    the  York,  177  N.  Y.  140,  from  which  the 

equitable    principles     involved,    see:  precedent  is  adapted. 
Gray  r.  Manhattan  R.  Co.,  128  N.  Y. 
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ObdebxDj  adjudged  and  decreed,  that  the  payment  or  tender 
of  the  sum  herein  fixed  to  obviate  the  injunction  may  be  made  to 
the  attorney  for  the  plaintiff,  and  that  unless  plaintiff  deliTers 
said  conveyance  and  release  when  said  sum  is  tender^  said  in- 
junction shall  be  inoperative. 

FORM  No.  1869. 
iBteipltader. 

^Judgment  directing  that  acHon  be  commenced^']  That  the 
defendant  Y.  Z.  shall  within  [twenty]  days  after  the  entry  and 
service  of  a  copy  of  this  judgment  [upon  his  attorney],  com- 
mence an  action  against  the  defendant  W.  X.  [and  such  other 
parties  as  may  be  necessary  or  proper]  for  \_stating  relief ]y  and 
that  if  said  Y.  Z.  does  not  within  such  time  commence  such  action 
said  defendant  W.  X.  shall  be  at  liberty  to  conmience  such  action 
as  plaintiff. 

2.  That  in  the  action  so  to  be  commenced  by  either  of  the  de- 
fendants, the  defendant  therein  shall  be  at  full  liberty  to  claim 
said  [designating  property"] ,  to  the  end  that  a  full  decision  and 
judgment  may  be  had  between  the  parties  defendant  in  this 
action  as  to  which  of  them  is  entitled  thereto. 

FORM  No.  1870. 
Another  Fonn. 

[Order  for  judgment  and  reference, ^^^  That  the  said  com- 
plaint [or,  bill  of  interpleader]  is  properly  brought  by  the  plain- 
tiffs in  this  action  ;^  that  the  plaintiffs  be  paid  their  costs  of  this 
action,  to  be  taxed  by  deducting  the  same  from  out  of  the  fimd 
in  the  complaint  mentioned,  [and  dollars  as  an  additional 

allowance]  ;  and  that  the  plaintiffs  thereupon,  within  thirty  days 
hereafter,  pay  into  court,  and  deposit  the  amount  of  the  residue 
of  said  fund,  principal  and  interest  to  the  time  of  such  payment, 
with  the  clerk  of  this  court,  for  the  benefit  of  such  of  the  de- 
fendants as  shall  be  found  to  be  entitled  thereto;  and  that  the 
plaintiffs  so  paying  said  amount  into  court,  and  depositing  the 
same  with  the  clerk  of  this  court,  be  dismissed  from  the  further 
prosecution  of  this  action,  and  thereupon  be  released,  acquitted, 
and  discharged  from  all  claims  or  liability  to  either  or  any  of  the 

»  Sustained  by  Leavitt  v.  Fisher,  4  2  Paige,  570;   Hatch  r.  Beebe,  Ms., 

Duer,   1,  where  the  clause   here   in-  1864. 

serted  in  brackets  as  to  joining  other  03  It  is  sulBcient  if  it  appears  hj 

parties  was  held  to  be  implied.     For  the  answers  of  the  defendants  tbst 

other  Forms,  see  1151-1166.  each  claims  the  fund.    Crane  t.  M^ 

91  Sustained  by  City  Bank  v.  Bangs,  Donald,  118  N.  Y.  648. 
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defendants  in  this  action,  for,  upon,  or  by  reason  of  said  fund, 
on.  the  payment  thereof  into  court  as  aforesaid. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said 
defendants  do  interplead,  settle,  and  adjust  their  several  claims, 
demands,  and  matters  in  controversy  in  this  action,  as  between 
themselves. 

[And,  for  that  purpose,  it  is  further  ordered  and  adjudged, 
that  it  be,  and  is  hereby  referred  to  R  F.,  Esq.,  counselor  at  law, 
of  ,  as  sole  referee,  to  hear  and  determine  the  same  — 

fourteen  days' — notice  of  such  hearing  to  be  first  given  to  the 
respective  defendants,  or  their  attorneys;  with  power  to  require 
said  several  defendants  to  present,  try,  and  determine  their  sev- 
eral and  respective  claims  to  said  fund  in  controversy  before  him, 
in  such  manner  and  under  such  regulations  as  he  may  deem  just 
and  proper. 

That  the  said  referee,  among  other  things,  examine,  ascertain, 
and  determine  which  of  said  defendants  is  entitled  to  the  said 
fund  so  deposited  with  the  clerk  of  this  court ;  and  if  he  shall  be 
of  the  opinion  that  any  one  or  more  of  the  said  defendants  is,  or 
are,  equitably  entitled  to  have  a  share  in  the  same,  that  said 
referee  also  ascertain  and  determine  what  portion  of  said  fund 
belongs  to  each ;  and  that  said  referee  do  find,  decide,  and  report 
thereon  with  all  convenient  speed.] 

FORM  No.  1871. 

Joiat*ttO€k  company,  or  nniacorporated  aosocUtioii  or  partaorship,  under  tho 

8Utate.98 

{^Designate  the  party  throughoui  thus:  ''  Y.  Z.,  as  president 
—  or,   treasurer  —  of   said  company,    plaintiff  —  or,   de- 

fendant"] 

FORM  No.  1872. 

Money  Judgment. 

\^0n  hand  conditioned  otherwise  than  for  payment  of  money; 
or  upon  penalty  for  nonrperformance  of  agreement.^]    ^Recite 

WN.   Y.   Code   Civ.   Pro.,    I    1919.  and  still  sometimes  used,  should  in 

Applicable    to    any    seven    or    more  case  of  bonds  made  since  September  1, 

persons  having  joint  or  common  inter-  1880,  give  way  to  the  Form  appropri- 

est  or  liability,  or  having  a  president  ate  to  recover  on  a  covenant.     N.  Y. 

or  treasurer.    But  for  such  statute,  a  Code    Civ.    Pro.,    $    1915.      ComfMire 

judgment  against  A.  B.,  treasurer,  is  Beatty  i*.  Hanna,  24  Reporter,  293j 

a  personal  judgment.     Dougherty  v,  Keegan  r.  Kinnare,  14  N.  E.  Rep.  14 

M<^iiantis,  36  Iowa,  657.  (111.,  1887).     If  judgment  in  such  a 

MThia    Form,    sanctioned    by   the  case  is  rendered  on  demurrer,  a  refer- 

former  practice   (2  N.  Y.  R.  S.  378;  ence  or  writ  of  inquiry  should  be  or- 

Westem  Bank  P.  Sherwood,  29  Barb,  dered  to  assess  the  damages.    SmiUi 

383;    Mayor,   etc.,   of  New   York   v.  v,  Jansen,  8  Johns.  111. 
Lyons,  1  Daly,  296,  24  How.  Pr.  280), 
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proceedings  aa  in  eommencemeni  of  preceding  Forms;  and  aUo 
the  verdict,  decision,  or  report,  stating  its  conclusion,  as  tiius:] 
whereby  it  appears  that  the  defendant  made  his  bond^  aa  alkg^ 
in  the  complaint^  and  that  the  assignment  therein  of  breach^  is 
true^  and  Uiat  the  plaintiff  is  now  entitled  to  recover  dol- 

lars damages  therefor;  and  the  plaintiff's  costs  [etc.]  ;  Now,  on 
motion  [etc.l : 

It  is  adjudged,  1.  That  plaintiff  recover  of  defendant 
dollars   [the  penalty'jy  together  with  dollars,  his  costs  of 

this  action,  together  amounting  to  dollars. 

2.  That  plaintiff  may  have  execution  to  collect  said  damages 
on  occasion  of  the  aforesaid  breaches,  and  interest  thereon,  which 
damages  and  interest  thereon,  from  the  [day  of  assessment]  ^  and 
said  costs,  together  amounting  to  dollars. 

FORM  No.  1878. 
Aaaiagt  exeoitor,  administrator,  tmatee,  etcw 

It  is  further  adjudged  that  said  sum  be  paid  by  said 
personally,**   and   plaintiff   may  have  execution*^   therefor   [or, 
said  sum  be  collected  and  paid  out  of  the  estate  of  said  deceased* 
\^may  add  further  directions  if  desired  to  adjust  equities  of 
creditors  of  the  estate  as  to  prioritjf^']. 

FORM  No.  1874. 

Aaotbor  Form:  afaiast  a  dofoadaat  ia  hit  own  light,  and  another  detadsst 
as  administrator,  with  leave  to  apply  for  an  acconnting. 

[Recite  proceedings  and  verdict;  decision  or  report  as  in  other 
Forms,  continuing:]  and  it  appearing  thereby  that  at  the  date 
of  said  verdict  [or,  report]  there  was  due  to  the  plaintiffs  from 
iho  firm  of  W.  X.  &  Co.,  whereof  the  defendant  Y.  Z.  is  the  mr- 
viving  partner,  dollars  for  principal  and  interest  of  moneys 

OR  See  Forms  1CS6, 1687,  for  motion.  peal.     Syms  r.  Mayor,  etc.,  of  New 

M  Baucus  r.  Stover,  14  Wkly.  Dig.  York,  105  N.  Y.  153. 

313,  89  N.  Y.  1.     This  may  be  aepa-  M  Alger   v.    Conger,    17    Hun,  I'r, 

ratelv  docketed.    N.  Y.  Code  Civ.  Pro.,  aff'd,  79  N.  Y.  633,  without  opinion; 

fi  1816.  Lavallette  c.   Wendt,  75  N.  Y.  579. 

OT  It  was  formerly  common  to  award  31  Am.  Rep.  494,  with  note,  modify- 

execution  on  the  judgment,  but  the  ing  and  afTg  11  Hun,  432;  Lough  r. 

present  practice  in  reference  to  judg-  Flaherty.  29  Minn.  295,  13  N.  W.  Rep. 

ment   airainst    decedent's   estates   re-  131;  Guice  v.  Sellers,  43  Miss,  52. 

quires  in  ordinary  cases  application  To  make  the  judgment  a  lien  upon 

for  leave  founded  on  evidence  as  to  real  property  belonging  to  the  estate 

assets.    N.  Y.  Code  Civ.  Pro..  $  1825.  it   should   be   expressly   so   declared. 

Informality  in  this  direction  may  Cook  p.   Ryan,  29  Hun,  249;  N.  Y. 

he  rorrected  by  r:  of  ion,  and  if  not  po  Code  Civ.  Pro.,  ||  1823. 

corrected  may  be  disregarded  on  ap-  89  Matter  of  Potter,  5  Dem.  108. 
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^"hich  came  to  the  hands  of  aaid  firm;  and  from  said  defendant 
Y.    Z.  individually,  the  sum  of  dollars,  foi  principal  and 

interest  of  [etc.'\  ;  Now,  [etc.']  : 

It  is  adjudged,  1.  That  the  plaintiff  recover  of  the  defendant 
Y.  Z.,  individually  and  in  his  own  right,  and  of  the  defendant 
TJ.  V.  as  administrator  of  said  W.  X.,  deceased,  said  first-men- 
tioned sum  of  dollars,  with  interest  from  the  date  of  said 
report,  and  that  the  said  Y.  Z.  in  his  own  right,  and  the  said 
17.  V.  as  such  administrator,  out  of  the  assets  of  said  estate  so 
far  as  the  same  are  applicable  thereto,  do  pay  the  same  to  the 
plaintiff. 

2,  That  the  plaintiff  recover  of  said  defendant  Y.  Z.  individu- 
ally, and  that  the  said  Y.  Z.  pay  to  the  said  plaintiff  the  second- 
mentioned  sum  of  dollars,  together  with  dollars  costs 
of  this  action. 

3.  That  the  plaintiff  have  execution  accordingly ;  *  and  that 
either  party  may  be  at  liberty  to  apply  to  the  court  for  an  account 
of  the  assets  of  said  W.  X. 

FORM  No.  1875. 
Heir  or  devisee:  Execution  against  inheritance,  etc. 

That  said  amount  be  collected  out  of  the  real  property  which 
baa  descended  from  [or,  was  devised  by]  M.  N".,  to  the  defendant 
Y.  Z.,  which  is  described  as  follows  [description  in  fvll]. 

FORM  No.  1876. 
In  qni  tam  action.? 

That  the  plaintiff  recover  of  the  said  defendant,  for  the  People 
of  the  State  of  New  York,  and  for  said  plaintiff,  the  sum  of 
dollars,  in  the  [first  cause  of  action  in  the]  complaint  mentioned ; 
and  that  the  People  aforesaid  have  one  moiety  thereof  to  their 
own  use  and  the  said  plaintiff  the  other  moiety  thereof  to  his 
own  use,  according  to  the  statute. 

FORM  Ko.  1877. 
Stay  of  execution. 

That  execution  hereon  be  stayed  until  the  expiration  of 
days**  from  entry  of  this  judgment  and  service  of  a  copy  thereof 
on  the  attorney  of  record  herein  for  the  defendant  Y.  Z. ;  after 

1  See  note  to  last  Form.  2a  Not  more  than  thirty  days  with- 

2  As  to  apportionment  of  penalty,  out  security.  Code  Civ.  Pro.,  S  1351, 
lee  N.  Y.  Code  Civ.  Pro.,  f  1S98.  as  amended  1003. 
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whichy  if  this  judgment  or  any  part  thereof  remain  unpaid,  said 
Y.  Z.  shall  have  execution  for  the  collection  thereof. 

FORM  No.  1878. 
Or  that. 

That  there  be  a  stay  of  execution  on  this  judgment  until  the 
day  of  >  1^     >  when,  if  the  defendant  pay 

dollars  upon  the  judgment,  there  shall  be  a  further  stay  until  the 
day  of  ,  19     ,  after  which  execution  may  issue 

for  whatever  may  remain  unpaid. 

FOm  No.  1870. 
NuiaaAce. 

\_Farm  of  judgment  for  damages,  and  for  injtmction  in  de- 
fault of  payment;  see  Falker  v.  N.  Y.,  West  Shore,  etc..  By.  Co., 
17  Abb.  N.  C,  279.«] 

FORM  No.  1880. 

lojiinctiOB  rostraining  nuiianoe  with  provinon  for  its  temporary  snspeBflum. 

That  the  defendant  \_name'\y  its  officers,  agents  and  servants,  be 
and  they  are  hereby  restrained  and  enjoined  from  {^staie  char- 
acter of  nuisance,  as]  continuing  to  so  empty  the  contents  of  the 
sewers  and  drains  of  the  said  defendant,  or  any  portion  thereof, 
into  the  Creek,  so  as  to  pollute  the  waters  thereof  as  they 

flow  upon  and  along  the  plaintiff's  lands,  and  the  said  defendsBt 
is  hereby  required  and  directed  to  so  arrange  its  system  of  sewers 
and  drains  that  none  of  the  polluted  waters  and  substances  there- 


3  If  the  complaint  ask  merely  for  plaintiff  may,   however,   ask  for  an 

damages,  a  money  judgment  only  will  injunction  restraining  the  continuance 

be  appropriate.    See  Van  Veghten  v.  of  the  nuisance,  in  which  event  hii 

Hudson  River  Power  Co.,  103  App.  action  is  in  equity,  notwithstanding 

Div.  130,  02  N.  Y.  Supp.  9S6.     But  he  asks  for  an  award  of  past  damages 

plaintiff  may  have,  in  his  action  at  as  an  incident  to  the  main  relief.   See 

law,  either  damages,  or  a  judgment  Cogswell  v.  N.  Y.,  etc.,  R.  R  Co.,  IW 

for  the  removal  of  the  nuisance,  or  N.  Y.  319;  McNulty  r.  Mt.  Morris  El 

both.     Cbde  Civ.  Pro.,  |  1002.     The  L.  Co.,  172  id.  410;  Tucker  t?.  Edison 

action  referred  to  in  this  section  is  El.  III.  Co.,  100  App.  Div.  407,  91 

purely  a  common-law  action.    Wilmot  N.  Y.  Supp.  439.     As  to  survey  for 

V.  Bell,  76  App.  Div.  252,  78  N.  Y.  purpose   of   abatement,   see  Decorah 

Supp.  591 ;  Miller  v.  Ed^^^on  El.  L.  Co.,  Woolen  Mill  Co.  v,  Greer,  58  Iowa,  86, 

78  App.  Div.  390.  80  N.  Y.  Supp.  319.  12  N.  W.  Rep.  128;  Jessel  r.  Chaplin, 

The  common-law  court  has  power  to  2  Jur.    (N.   S.)    931,  Sit.;  Leech  f. 

limit  its  judgment  to  the  award  of  Schweder,  L.  R.,  9  Ch.  App.  463. 

damages,  although  plaintiff  has  also  A  survey  may  be  embodied  in  the 

demanded  the  removal  of  the  nuisance,  record.    111.  &  St.  L.  R.  Co.  r.  Swit- 

and  the  jury  has  awarded  damages  zer.  117  111.  399,  7  N.  W.  Rep.  604. 

under  direction  of  the  court.     Had-  For  injunctions  suitable  to  various 

cock  9.  City  of  Gloversville,  96  App.  cases,  see  p.  935  of  Vol.  L 
Div.  130,  89  N.  Y.  Supp.  74.     The 
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from  shall  be  discharged  into  said  creek  so  as  to  affect  the  plain- 
tiflPs  lands  in  their  use  for  farming  and  dairy  purposes.  But  the 
operation  of  this  injunction  shall  be  and  is  suspended  for  the 
period  of  one  year  from  the  service  of  this  judgment,  and  notice 
of  its  entry^  and  the  defendant  may  have  leave  to  apply  to  this 
court,  at  Special  Term,  to  have  the  operation  of  said  injunction 
further  suspended  for  such  reasonable  time  beyond  said  year  as 
may  seem  necessary  for  the  obtaining  of  proper  legislation  or  the 
establishing  of  a  different  system  of  sewage  for  the  defendant.^ 

FORM  No.  1881. 
Quo  warranto:  in  faror  of  claimant. 

That  said  defendant  [name']  *  be  ousted  from  the  office  of 
{ titled ,  mentioned  in  the  complaint  herein. 

2.  I'hat  H.  E.  D.,  named  in  the  complaint,  and  a  plaintiff  in 
this  action,  is,  and  he  is  hereby  declared  to  be,  entitled  to  the  said 
office,  by  virtue  of  the  [election]  in  the  said  complaint  men- 
tioned.' 

FORM  No.  1882. 

In  f aTor  of  incumbent. 

That  said  defendant  \_name']  has  not  intruded  into  or  usurped 
the  office  of  Ititle'jj  but  that  under  and  by  virtue  of  the  [ap- 
pointment] in  the  complaint  mentioned,  is  entitled  to  hold  such 
office  and  perform  the  duties  thereof,  until  the  day  of 

,  19     . 

FORM  No.  1883. 
RacdTer. 

[Judgment  against,  in  official  capacity:}  That  out  of  any  funds 
which  are  now  or  may  hereafter  come  into  his  hands,  or  may  be 
under  the  direction  of  the  court  applicable  to  that  purpose,  the  de- 
fondant*  H.  J.  J.,  as  receiver  of  the  E.  R.  Co.,  pay  to  the  plaintiff 
herein  the  sum  of  dollars,  with  interest  from  the 

day  of  >  19     >  until  such  payment  be  made. 

4  From  SammonB  v.  City  of  Glov-  Ian,  101  N.  Y.  539;  N.  Y.  Code  Civ. 

ewvilte,  175  N.  Y.  346.  Pre,  S  1953. 

&  As  to  award  of  costs,  see  People  e  Woodruff  r.  Jewett,  37  Hun,  205 ; 

e«  rel.   Furman  r.   Clute,  62   N.  Y.  Camp  r.  Barney,  4  id.  373;  Clark  r. 

576;   modifying,  as  to  costs,  50  id.  Brockway,  1  Abb.  Ct.  App.  Dec.  351. 

451,  10  Am.  Rep.  508;  which  rev'd  63  A  personal  judj^iient  will  be  in  the 

Barb.    356    and    afTd    12    Abb.    Pr.  ordinary  form,  without  official  desig- 

(X.  S.)  399.  nation,  or  if  official  designation  ap- 

A»  to  damages  and  fees.     People  r.  pears    in    the   record,   add   the  word 

Snefleker,  3  Abb.  Pr.  233;  McVeany  "  individually "       after       defendant's 

r.  Mayor,  etc..  of  New  York.  80  N.  Y.  name  in  the  ordinary  form. 
185;  People  ejc  rel  Swinburne  r.  No- 
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FOSH  Ho.  18M. 
SefonnatioB. 

[0/  deed.']  that  the  deed  of  conveyance  made  by  [fvU  de- 
scription of  parties,  date  and  record]  be  and  the  same  is  hereby 
refonned  by  [ataie  how,  as]  striking  out  of  the  same  the  follow- 
ing words  lqtiote]y  and  by  inserting  in  place  and  stead  of  the 
words  and  figures  so  stricken  out,  the  following  words  and  figure, 
viz.  [quote].  And  it  is  further  obdebed,  adjudged  and  de- 
cBEEDy  that  the  said  deed,  as  so  reformed,  is,  and  the  same  is 
hereby  decreed  to  be,  a  valid  deed  of  conveyance  by  [name]  to 
[name]  of  all  the  premises  described  in  it  as  so  reformed.^ 


FOSM  No.  1880. 
SepIeviiLS 

[Recital  of  proceedings  down  to  verdict,  as  in  other  Forms, 
continuing:]  having  found  a  verdict  upon  all  the  issues  of  fact  for 
the  plaintiff  [or,  defendant],  and  [where  valvs  and  damages  were 
assessed]  having  assessed  the  value  of  the  property  at  dollars, 

and  the  damages  of  the  ,  by  reason  of  the  [taking  and]  deten- 

tion of  the  property,  at  dollars;  and  the  costs  of  the 

having  been  duly  adjusted  [etc.];  Now,  on  motion  [cfc.]: 

It  is  ADJUDGED  [as  in  following  clauses], 

FOSM  No.  1886. 
For  potaetsioii,  or  delivery;  where  delivery  has  not  been  had.9 

That  the  plaintiff  A.  B.  recover  from  the  defendant  Y.  Z.  the 
possession  of  the  [describing  the  property  sufficiently  to  identify 

7  From  Penfield  v.   New   Rochelle,  v.  Wimpkberg,  103  App.  Div.  53,  92 

IGO  N.  Y.  697.  N.  Y.  Supp.  997;  McNamara  r.  Eiacn- 

SAb  to  proving  facts  down  to  the  loff,  14  Abb.  Pr.  (N.  S.)  25;  Cochran 

time  for  applying  for  judgment,  see  v.  Gottwald,  41  N.  Y.  Super.  Ct.  317. 

Auerbacb  v,  Marks,  10  Daly,  171.  Defendant  is  entitled  to  opportunit/ 

oJn  such  case  the  judgment  must  to  return.  Rogers  v.  Bradford,  8 
be  in  the  alternative  (Hammond  v.  Bush  (Ky.),  163;  Reavis  r.  Horner, 
Morgan,  101  N.  Y.  179,  1  Cent.  Rep.  11  Neb.  479,  9  N.  W.  Rep.  643. 
816;  Stewart  ».  Taylor,  68  Cal.  6,  The  same  Form  is  the  proper  one 
8  Pac.  Rep.  605;  Ward  v.  Masterson,  for  a  judgment  in  favor  of  the  de- 
10  Kans.  77;  Berthold  v.  Fox,.  21  fendant,  where  the  plaintiff  has  had « 
Minn.  61.  Compare  Hogue  v.  Pan-  delivery  of  the  property  to  him 
ning  (Cal.,  1887),  14  Pac.  Rep.  560).  through  a  replevy  at  the  commence- 
Even  though  it  appear  that  the  prop-  ment  of  the  action,  but  fails  in  the 
erty  cannot  be  delivered,  under  the  action.  Seaman  v.  Luce,  23  Barb. 
plaintiff's  own  allegations.    Hitchcock  240. 
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i*'®],  being  [part  of"]  the  property  described  in  the  complaint 
Ixerein,  and  that  said  plaintiff  recover  also  of  said  defendant 
dollars  damages  for  the  [taking  and]  detention  thereof,  and 
ilollars,  his  costs  of  this  action. ^^ 

Or,  in  case  the  possession  of  said  property  is  not  delivered  to 
plaintiff,  that  plaintiff  recover  from  defendant  the  sum  of 
dollars,  the  value  thereof"  found  by  the  jury   [with  interest** 
thereon  from  the  day  of  ,  19     ],  with  the  costs 

aforesaid,  together  amounting^*^  to  the  sum  of  dollars. 


FORM  No.  1887. 
naiatiff    the    general    owner,    but    defendant    found    to    have    a    special 

property.io 

That  defendant  recover  of  the  plaintiff  the  sum  of  dol- 

lars, the  value  of  the  defendant's  special  property  as  fixed  by  the 
jury,  with  costs  as  taxed;   Icmd  if  plaintiff  has  replevied 

the  property  and  retains  it]  and  that,  in  case  said  sum  of 
dollars  [the  value'\  is  not  collected,  the  defendant  recover  from  the 
plaintiff  the  possession  of  said  [property,]  [Or  substitute  if  de- 
fendant still  retains  the  propeHy:  that,  in  case  said  sum  is  not 
collected,  defendant  is  entitled  to  possession  of  said  [property] 
until  the  sum  hereinbefore  awarded  is  collected  or  otherwise  paid. 

FORM  No.  1888. 
If  payment  or  delivery  into  court  has  been  made. 

[Substitute  for  last  paragraph:]  And  it  is  further  obdebed 
AND  ADJUDGED  that  the  clerk  of  this  court  [or  other  depositary] 
with  whom  the  said  [certificate]  was  deposited  by  the  defendant 
in  this  action,  under  and  pursuant  to  the  order  of  this  court  en- 

10  Monnesa  r.  Livingston,  84  N.  Y.  Griswold,  20  Wall.  486.  For  mode  of 
8upp.  124;  Welch  r.  Smith,  45  Cal.  stating  value  of  separate  articles,  see 
230;    Soria   v,   Davidson,   53   N.   Y.      Execution. 

Super.  Ct.  62.  14  According  to  Romberg  v.  Hughes, 

11  Emerson  v.  Bleakley,  2  Abb.  Ct.  18  Neb.  579,  26  N.  W.  Rep.  351,  dam- 
App.  Dec.  22.  ages  for  detention,  if  found,  cover  in- 

12  Qaain  v.  Davidson,  53  N.  Y.  terest.  See  Munsell  t;.  Flood,  46  N.  Y. 
Super.  Ct.  122.     As  to  costs  of  both  Super.  C\.  134. 

parties    where   each    succeeds   as    to  is  Full  value  and  damages  also  are 

part,  see  p.  1860  of  this  volume.  recoverable.      Miller  v.  Warden,  111 

13  As  to  ^xing  value  where  plaintiff      Pa.  300,  1  Cent.  Rep.  873. 

has  only  a  special  property,  see  Fow-  16  N.  Y.  Code  Civ.  Pro.,   $S   1727, 

ler   V.   Haynes,   91    N.   Y.   346.      An  1730;  Sprague  v.  King,  37  Misc.  792, 

absolute  judf^ment  for  value  may  be  76  N.  Y.  Supp.  897;  Cooper  t*.  Kipp, 

regarded  as  an  adjudication  that  pos-  52  App.  Div.  250,  05  N.  Y.  Supp.  379. 
session  could  not  be  had.      Boley  r. 


1950        Abbott's  pkactics  akd  fobhb. 

tered  herein  the  day  of  y  19    »  deliver  the  said  [cer- 

tificate] to  the  plaintiify  upon  the  service  of  a  certified  oopy  of  this 
judgment 

FOSH  Ho.  1889. 
For  coaimiatioa  of 


{^Insert  after  reeiUU  of  verdict:'}  and  the  property  didmed  hav* 
ing  been  taken  into  the  possession  of  the  plaintiff  lor,  defendant 
—  continuing  with  the  other  recitah]  : 

It  is  adjudged,  that  the  plaintiff  [or,  defendant]  have  and  re- 
tain possession  of  the  personal  property  described  in  the  com- 
plaint [and  also  recover  dollars  damages,  with  dol- 
lars costs  of  this  action,  together  amounting  to            doUars.^^] 


rOSH  Ho.  1880. 
Saxrendor. 

10 f  specific  property  in  an  equity  suit:^']  that  the  contract 
bearing  date  the  day  of  >  19     9  purporting  to  have 

been  executed  between  A.  B.  and  Y.  Z. —  which  said  contract  is 
set  forth  as  Exhibit  A  to  the  complainant's  bill  of  complaint  —  is 
null  and  void  and  of  no  effect,  and  that  the  said  Y.  Z.,  his  agente 
and  attorneys,  and  all  others  claiming  to  act  in  his  or  their  be- 
half, be  perpetually  enjoined  from  asserting  any  right  or  ckiin 
under  the  same,  and  that  the  plaintiff  A.  B.  is  entitled  to  recover 
and  receive  the  bonds  and  coui)on8  mentioned  in  said  contract  as 
having  been  transferred  or  sold  to  the  said  Y.  Z.,  whidi  at  the 
several  times  of  service  of  process  in  this  suit  were  in  possession 
or  under  the  control  of  the  defendant,  and  any  proceeds  thereof 
which  have  come  into  such  possession  or  control  with  notice  oi 
the  equity  of  the  plaintiff.  And  that  said  Y.  Z.  is  hereby  per- 
petually enjoined  from  setting  up  any  claim  or  title  to  any  of  the 
bonds  and  coupons  attached  which  are  described  in  said  contract 
filed  as  Exhibit  A  to  the  bill  of  complaint,  and  that  the  plaistiff 
A.  B.  is  entitled  to  restitution  of  such  of  the  bonds  and  coupons 
and  proceeds  as  have  come  into  the  possession  or  control  of  the 
said  defendant  as  aforesaid. 

17  Value  need  not  be  fixed  ( Claflin  Wall.  157,  160.     Compare  Hammond 

€.  Davidson,  63  N.  Y.  Super.  Ct.  122),  c.  Morgan,  101  N.  Y.  179,  1  Ont  Rep. 

unless  to  fix  allowance.  816;    s.   p.,   N.   Y.   Code    Cit.  Pro.. 

IS  This  may  be  enforced  by  proceed-  8  718. 
ings  for  contempt.     In  re  Chileb,  22 
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FOSH  No.  1891. 
Spcciflc  pesf  omuuice. 

[^Against  vendor.  Short  Form:]  that  on  payment  by  the  plain- 
tiff to  the  defendant  Y.  Z.  of  the  sum  of  dollars,  with  in- 
terest from  ,  19  y  less  the  sum  of  dollars,  costs 
o£  the  plaintiff  as  taxed,  with  interest  from  the  date  of  this  judg- 
ment, the  said  defendant  Y.  Z.  execute  and  deliver  to  the  plain- 
tifF  a  good  and  sufficient  deed  conveying  to  the  plaintiff,  or  his 
aasigns  [description]. 

2.  That  all  the  defendants  herein,  and  all  persons  claiming 
under  them,  or  either  of  them,  be  forever  barred  and  foreclosed, 
of  and  from  all  interest  or  claim  to  the  said  premises  or  any  part 
Ox  them. 

FORM  Ho.  18M. 
Spediic  Ptrfomumce.    A.faller  Foxm. 

It  is  obdebed  and  adjudged,  1.  That  the  agreement  set  forth  in 
the  complaint  be  specifically  performed ;  and  that  the  defendant^' 
[vendor]  execute  and  [may  state  time  and  place,  and  direct  it 
to  he  before  referee]  deliver*^  to  the  plaintiff  [upon  his  demand 
in  writinjf*]  a  good  and  sufficient  conveyance  in  fee  [free  from 
all  incumbrance  except  —  etc.]y  with  full  covenants  [against  the 
grantor's  acts],  of  the  following  described  premises  [description] y 
*  [and  it  is  further  adjudged,  that  the  defendant  W.  X.  is,  and 
all  persons  claiming  under  him  are  hereby  barred  and  foreclosed 
of  all  claim  to  said  premises]. 

2.  That  the  plaintiff  upon  the  delivery  or  tender  of  said  con- 
Teyance  do  [execute  and  deliver  to  the  defendant  Y.  Z.  the  bond 
and  mortgage  in  the  complaint  mentioned,  and]  pay  to  the  de- 
fendant or  his  attorney  dollars  [the  residue  of]  the  pur- 
chase-money named  in  the  contract  set  forth  in  the  complaint, 
with  interest^  from  the  day  of  >  19  >  with 
dollars  costs  of  this  action  amounting  together  to  dollars 

»A  judgment  requiring  execution  Wis.  260;  s.  p.,  N.  Y.  Code  Civ.  Pro., 

of  a  deed  by  infant  parties  should  I  717;  Baker  v.  St.  Louis,  75  Mo.  671. 

require  tlie  master  or  guardian  to  ex-  2i  This  clause  is  not  usual,  but  is 

eeote  it  for  and   on   behalf  of  the  sometimes  inserted.    Morris  v,  Walsh, 

infant  [defendants]  in  this  cause  and  14  Abb.  Pr.  387. 

in  their  names.    Van  Schaick  v.  Stuy-  As  to  the  proper  direction  where 

▼esant,  2  Edw.  204.    See,  also,  Hyatt  there  are  infants,  see  Matter  of  Elli- 

V.  Seeley,  11  N.  Y.  52,  as  to  the  form  son,  5  Johns.   Ch.   261;    Sutphen   r. 

of  the  deed.  Fowler,  9  Paige,  280 ;  Hill  v,  Resse- 

S>The  court  has  power  to  enforce  gieu,  17  Barb.  162. 

this  by  directing  the  sheriff  to  convey,  2B  Bostwick   v.    Beach,    103   N.   Y. 

as  well  as  by  punishing  the  defendant  414;  another  decision,  105  id,  661. 
for  contempt.     Burrall  v,  Eames,  5 


1952  Abbott's  pkacticb  and  forms. 

[if  there  ie  to  be  deduction  for  deficiency,^  add:  subject,  hwr- 
ever,  to  a  deduction  and  abatement  to  vbich  the  plainti£F  is  hereby 
adjudged  to  be  entitled,  for  the  deficiency  in  tbe  amount  of  the 
land  agreed  to  be  conveyed ;  and  it  is  further  ordered,  that  it  be 
referred  to  R.  F.,  Esq,,  of  ,  counselor  at  law,  to  com- 

pute and  ascertain  the  amount  of  such  abatement,  and  the  amount 
of  purchase-money  remaining  due  after  such  deduction,  and  the 
interest  thereon]. 

[Or,  if  a  lien  or  incumbrance  is  to  be  paid  out  of  the  pvrch4ue- 
money:  that  at  the  time  and  place  aforesaid  the  plaintiff  pro- 
duce and  deliver  to  the  defendant  proper  evidence  of  the  payment 
of  an  incumbrance  upon  said  premises  consisting  of  [describe']  j 
or  that  of  said  purchase-money  the  sum  of  doUars  be  paid 

to  said  referee  and  he  is  directed  to  forthwith  pay  and  discharge 
said  lien.^ 

3."  And  it  is  fubtheb  adjudqbd,  that  if  the  plaintiff  upon  a 
tender  of  said  conveyance  refuse  to  pay  the  sum  so  found  due,  t 
the  premises  hereinbefore  described  be  sold  by  said  referee  [or, 
by  the  sheriff  of  the  county  of  ]   at  public  auction   [here 

proceed  with  directions  for  sale,^  and  decree  over  for  deficiency; 
see  forms  of  judgment  in  foreclosure]. 

[Or  instead  of  directing  a  sale,  substitute  for  the  above,  be- 
ginning at  the  \ :  the  plaintiff  be  barred  of  his  right  to  a  specific 
performance  of  said  contract ;  and  that  the  contract  be  giv^i  up 
to  be  cancelled;  and  that  the  defendant  recover  of  plaintiff  his 
costs  of  this  action  to  be  taxed.^1 

FORM  Ho.  1803. 
Againit  pnrduMcr. 

[As  in  preceding  Form  to  the  *,  substituting  "  plaintiff  "  for 
"  defendant,"  and  "  defendant "   for  "  plaintiff,*'   and  continu' 

23  Anthony  t*.  Crippen,  24  Wkly.  in  place  of  decreeing  a  specific  per 
Dig.  86.  See  as  to  aUowing  mortgages  formance,  should  decree  a  compensa- 
to  stand,  Webster  v.  Kings  County  tion  in  damages.  Pitt  v.  Davison,  12 
Trust  Co.,  146  N.  Y.  275.  Abb.  Pr.  385.    Compare  Parkhurst  f. 

24  See  Frain  r.  Klein,  18  App.  Div.  Van  Cortlandt,  1  Johns.  Ch.  273; 
64,  45  N.  Y.  Supp.  394.  Stevenson  v.  Buxton,  8  Abb.  Pr.  414, 

25  The     following     provisions     for  15  id,  352. 

compelling  plaintiff  to  perform,  are  26  Benedict   r.   Benedict,   85  N.  Y. 

sanctioned  by  Clark  v.  Hall,  7  Paige,  625,  aff'g  9  Wkly.  Dig.  123;  Price  v. 

382;  8.  p.,  with  provision  for  treble  Palmer,  23  Hun,  504. 

damages    for    injuries,    Lazarus    v,  27  See    Fitzpatrick  c.   Dorland.  27 

Heilman,  11  Abb.  N.  C.  93.  Hun,  291;   Adams  r.   Ash,   46  Hun, 

If    pending    the    action    plaintiff's  105. 

title  has  divested  by  legal  proceed-  Such  a  judgment  cannot  be  enforced 

ings,  the  judgment  for  specific  per-  by  contempt  proceedings,  so  far  as  the 

formance  should  recite  such  fact,  and,  obligation  to  pay  the  purchase  none/ 
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^Thg:']  2.  That  if  the  defendant  refuse  to  receive  said  deed,  the 
plaintiff  file  the  same  with  the  derk  of  this  court^ 

3.  That  upon  such  delivery  or  filing  of  said  conveyance,  the 
defendant  pay  to  the  plaintiff  or  his  attorney  doUars,  [the 

residue  of]  the  purchase-money  named  in  the  contract  set  forth 
in  the  complaint,  with  interest  from  the  day  of  , 

HO     y^  and  the  sum  of  dollars  costs  of  this  action;  and 

that  plaintiff  have  execution  therefor. 

rOSM  No.  1894. 
WUL 

[Judgment  establishing  lost  willf^  after  recitals:']  It  is  ad- 
judged, that  the  plaintiff  A.  B.  is  the  widow  of  C.  B.,  deceased, 
late  of  the  town  of  ,  county  of  ,  and  State  of 

That  said  C.  B.  died  in  ,  on  the  day  of  , 

19     . 

That  prior  to  his  death,  and  in  the  month  of  ,  19     ,  he 

made  and  published  his  last  will  and  testament,  which  was  [in 
substance]  as  follows  [insert  copy,  or  state  substance']. 

That  said  will  was  by  the  said  C.  B.  declared  to  be  his  last  will 
and  testament,  and  was  duly  subscribed,  acknowledged,  published 
and  declared  in  presence  of  two  subscribing  witnesses,  that  said 
will  was  the  free  act  of  said  C.  B.  while  under  no  restraint,  and 
that  he  was  then  of  sound  mind. 


is  conoerned.  Kittel  v,  Stueve,  11 
Bliac.  279,  24  Civ.  Pro.  Rep.  223,  32 
N.  Y.  Supp.  272;  aflTd,  146  N.  Y.  3S0. 

2S  Abatement,  if  any,  may  be  pro- 
vided for  a8  in  preceding  Form.  If 
plaintiff  has  collected  rents  and 
profits  which  should  be  allowed  to  de- 
fendant, a  clause  may  be  inserted 
directing  that  "the  said  referee  is 
also  to  take  an  account  of  the  rents 
and  profits  of  the  above-described 
premises  which  may  have  come  to  the 
hands  of  the  plaintiff,  or  any  person 
for  his  use,  and  to  make  all  just  de- 
ductions therefrom,  and  what  shall  be 
found  upon  such  account  to  be  justly 
allowable  to  the  defendant,  shall  be 
deducted  from  the  amount  found  due 
for  principal  and  interest  of  said  pur- 
chase-money." 

Where  such  an  account  is  decreed, 
the  judgment  should  not  be  made  final 
until  after  report. 

123 


29  This  provision  is  sanctioned  by 
Lowber  r.  Mayor,  etc.,  of  New  York, 
5  Abb.  Pr.  484,  26  Barb.  262,  or  a 
provision  may  be  inserted,  that  if  the 
purchaser  will  not  accept  the  convey- 
ance and  pay  the  purchase-money,  the 
premises  may,  on  the  vendor's  appli- 
cation, be  sold  to  raise  such  purchase- 
money,  with  the  costs,  and  the  pur- 
chaser may  be  ordered  to  pay  any 
deficiency.  Clark  v.  Hall,  7  Paige, 
382.  And  if  a  purchaser  in  posses- 
sion having  obtained  a  decree  for  a 
specific  performance,  declines  to  take 
advantage  of  it,  he  may  be  required 
to  account  for  rents  during  his  occu- 
pancy, without  any  allowance  for  his 
payments  upon  the  contract.  Clark 
v.  Hale,  Clarke,  349. 

soBowen  r.  Idley,  6  Paige,  46;  Mat- 
ter of  Roberts,  8  id.  446;  Sheridan  v. 
Houghton,  6  Abb.  N.  C.  234;  aff'd,  84 
N.  Y.  643,  except  as  to  costs;  N.  Y. 
Code  Civ.  Pro.,  I  1862. 
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That  said  will  was  in  existence  and  unrevoked  at  the  time  of 
the  testator's  death,  and  was  seen  as  late  as  the  day  of 

last 

That  during  the  time  of  the  [riots  in  July  last]  the  said  will  was 
lost;  and  that  although  careful  and  diligent  search  has  been  made 
for  it,  it  has  not  been  found,  and  it  is  lost  or  destroyed  and  can- 
not be  found. 

That  the  provisions  of  the  said  will  were  clearly  and  distinctly 
proved  by  two  witnesses. 

And  this  court  doth  further  adjudge  and  decree,  that  the  said 
will  is  established  and  proved  as  a  lost  will,  that  an  exemplified 
copy  thereof  be  transmitted  to  the  surrogate  of  the  county  of 
,  for  record  in  his  office,  and  that  [the  plaintiff]  have  and 
receive  letters  testamentary  thereon  from  his  court  in  the  same 
manner  and  with  like  effect  as  upon  a  will  proved  in  that  court. 

FORM  No.  1896. 
Judgment  cstsblishiiis  validity  of  wiU.3i 

It  is  adjudged  that  the  writing  produced  upon  the  trial  of  this 
action,  bearing  date  the  day  of  >  ^^     f  A^d  purport- 

ing  to  be  his  last  will  and  testament,  is  in  truth  and  in  fact  the 
last  will  and  testament  [and  codicil  thereto]  of  M.  N.,  late  of  the 
city  of  ,  in  the  county  of  ,  deceased. 

It  is  further  adjudged  that  all  the  parties  to  this  action,  and 
all  persons  claiming  under  them  subsequently  to  the  commence- 
ment of  the  said  action,  be  and  they  are,  and  each  of  them  is, 
hereby  enjoined  from  bringing  or  maintaining  any  action  or  pro- 
ceeding, or  from  interposing  or  maintaining  a  defense  in  any 
action  or  proceeding,  based  upon  a  claim  that  such  writing  is  not 
the  last  will  and  testament  of  said  testator. 

81  N.  Y.  Code  Civ.  Pro.,   |  2653a.  The  action  is  at  law,  notwithatand- 

Even  though  plaintiff,  who  ia  attack-  ing  the  provision  for  an  injunction, 

ing  the  will,  makes  default,  the  de-  Carolan  v.  (VDonneU,  105  App.  Div. 

fendant    may    enter    an    affirmative  577,  94  N.  Y.  Supp.  171. 
judgment.    Delmar  v,  Delmar,  65  App. 
Div.  582,  72  N.  Y.  Supp.  059. 
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ARTICLE  Vin. 

PtoOBEDIHGS  IN  FXOUUAB  ACTIONS. 


SaonoH     L  Ditobcb. 

n.  BowiB. 

IIL  Ejsotmsnt. 

IV.  F0BBOLO8UBB. 

V.  PABmiDir. 

VL  RinBMPiioir. 


SECnOK  L 

DiVOBCB. 

FORMS. 

I8M.  Notiee  of  application  for  di-  1910.  Final  judgment  of  dlTone. 

voroe.  1911-1925.   Statements  of  relief  suit- 

1897.  Affidavit  to  proceedings.  able  to  insert  in  judgments  in 

1898.  —  denying  cohabitation.  matrimonial  actions. 

1899.  —  of  continued  lunacy.  1926.  Order  granting  leave  to  a  de- 

1900.  —  denying  collusion,  etc.  fendant  to  nuUce  application 

1901.  Order  of  reference  to  try  issues.  for    a   modification   of   final 

1902.  —  for  jury  trial  of  issues  in  judgment. 

divorce.  1927.  Notice  of  motion  to  annul  or 

1903.  Appearance  by  corespondent.  modify  a   direction   in   final 

1904.  Report  of  referee  in  divorce.  judgment  for  support  of  wife 
1906.  Notice  of  motion  (or  order  to  or    children,   or    custody    of 

show  cause)   to  confijrm  ref-  children. 

eree's  report,  etc.  1928.  Petition  to  modify  divorce  judg- 

1906.  Interlocutory  judgment  on  ref-  ment  by  giving  leave  to  marry 

eree's  report.  again. 

1907.  Decision  directing  interlocutory  1929.  Order  thereon. 

judgment  after  jury  trial.  1930.  Petition  to  revoke  final  judg- 

1908.  Interlocutory  judgment  of  di-  ment  of  separation. 


1909.  Affidavit  upon  application  for 
final  judgment. 


FORM  Ho.  1886. 

Notice  of  api^licatioB  for  judgment  of  divorce,  on  failure  to  answer,  after 

appearing. 

IFoUow  Form  1666,  ending  with  the  wards,  "for  the  relief 
demanded  in  the  complaint ''] 
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rOSH  Ho.  1807. 

iJUATit  to  procoodiagi  in  divoroo  to  apply  for  judginoat  or  dofralt  or  for 
rotaoaoe  aftor  uowor jn 

[Title  of  court  and  actiotu'] 
IVenue.] 

A.  T.,  being  duly  swoniy  says : 

I.  That  he  is  the  [managing  clerk  of]  plaintiff's  attomd^ 
herein* 

II.  That  this  action  is  brouj^t  for  a  divorce  on  account  of 
adultery  [or,  for  a  separation  or  limited  divorce  on  the  ground 
of  cruelty,  or  state  other  cause  —  or,  to  annul  a  marriage  on  ac- 
count of,  here  designate  briefly  the  ground,  and  if  brought  by 
leave,  or  if  a  guardian  ad  litem  was  appointed  for  plaintiff,  aUege 
that  facf]. 

III.  That  the  Summons  herein,  and  a  copy  of  the  complaint 
\or,  the  summons  and  inscriptions  thereon,  copies  of  whidi  are 
hereto  annexed]  were  duly  personally  served  on  defendant  within 
this  State  more  than  twenty  days  since,  as  appears  by  the  an- 
nexed affidavit  of  M.  N."*  [or,  state  service  in  detail  if  made  by 
deponent;  see  Volume  I,  p.  644], 

[Or,  if  service  was  by  pvhlicaiion,  state  it  as  in  paragraphs 
II-IV,  Form  1579,  on  p.  1762,  of  this  volume.'] 

[If  summons  was  served  mthout  the  complaint,  or  by  publi- 
cation,  add:]  The  copy  of  the  summons  served  on  defendant  [or, 
as  so  published  —  or,  as  so  delivered  to  defendant  without  the 
State]  contained  legibly  written  or  printed  upon  the  face  thereof 
the  inscription  indicated  upon  the  copy  summons  hereto  annexed, 
as  appears  by  said  affidavit"* 

IV.  If  defendant  has  not  appeared:  That  said  defendant  has 
failed  to  appear  or  plead,  although  his  [or,  her]  time  to  do  so  has 
heretofore  fully  expired. 

[Or  if  he  has  appeared  and  failed  to  answer:]  That  defendant 
appeared  herein  on  the  day  of  ,  19       [and  a  copy 

of  the  complaint  was  duly  served  on  said  defendant  on  the 
day  of  >  19     >  pursuant  to  demand  therefor],  but  he  [or, 

32  N.  Y.  Code  Civ.  Pro.,   §§    1214,  issue  joined,  notwithstanding  defend- 

1774    (applicable  to  all  matrimonial  ant's    appearance    by   attorney,   and 

actions).  service  of  answer. 

83  Required  by  Court  Rule  No.  72,  3Sa  See  F6rm  365,  p.  631  of  Vol.  I. 
upon  application  for  reference  after 
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she]  has  failed  to  plead  herein,  and  his  [or,  her]  time  to  plead 
has  heretofore  fully  expired. 

Q//  defendant  was  an  infant,  allege  appointment  of  guardian 
ad  litem:  and  that  more  than  twenty  days  since  then  have  ex- 
pired***] 

\_If  defendant  was  arrested,  state  also:  and  that  the  arrest  of 
the  defendant  herein  was  made  on  the  day  of  >  19     9 

more  than  twenty  days  past"] 

[^-Turat,  ]  ^Signature.'] 

FORM  No.  18M. 
Aflfidayit  denyiag  cohaUtatioa  in  action  to  annnl  nuniaao^Q 

[^Title  of  court  and  action.'\ 
S^Venue.'\ 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  lor,  she]  is  the  plaintiff  above  named  *  ^or,  she  is 
the  wife  on  whose  behalf  the  above-entitled  action  is  brought]. 

{^Where  nonage  is  the  ground  of  action:']  IL  That  this  de- 
ponent and  the  defendant  Y.  Z.  have  not  freely  cohabited  as  hus- 
band and  wife  at  any  time  since  deponent  attained  the  age  of 
[eighteen]  years,^^  which  age  deponent  attained  on  the  day 

of  ,  19     . 

[Or  where  force  or  fraud  in  effecting  marriage  is  the  ground:'] 
II.  That  there  has  been  no  voluntary  cohabitation  between  the 
deponent  and  the  defendant  as  man  and  wife  at  any  time  [since 
the  discovery  by  the  deponent  of  the  fraud  alleged  in  the  com- 
plaint —  or,  since  the  deponent  acquired  a  full  knowledge  of  the 
facts  constituting  the  fraud ;  if  such  discovery  is  relied  on,  then, 
as  a  qualification,  the  particulars  should  be  stated], 

34  N.  Y.  Code  Civ.  Pro.,  {  1218.  The  woman  may  sue,  however,  un- 

^Id.,  i  566.     Appearance  and  an-  der  section  1743,  since  the  age  of  legal 

swer  does  not  dispense  with  proof  of  consent  in  New  York  is  now  eighteen 

service  when  moving  for  a  reference.  years  (Dom.  Rel.  Law  fL.  1896,  chap. 

N.  Y.  Gen.  Rule  No.  72.  272],   §  4),  and  annulment  may  be 

3«  Required    by    N.    Y.    Gen.   Rule  obtained  notwithstanding  consent  of 

No.  73.  parents   and   consummation   of   mar- 

37  At  common  law,  at  the  ages  of  riage  by  cohabitation  prior  to  arriving 

fourteen  and  twelve  respectively;  un-  at  that  age.     Conte  v.  Conte,  82  App. 

der  N.  Y.  Code  Civ.  Pro.,  §  1742,  the  Div.  335,  81  N.  Y.  Supp.  923;  Earl  p. 

wife  may  sue  if  she  had  not  attained  Earl,  96  App.  Biv.  639;   Wander  r. 

the  9M  of  sixteen  and  there  was  no  Wander,  111  id,  189,  07  N.  Y.  Supp. 

lawful  consent  of  parents  or  guardian,  686.     Section  1742  has.  therefore,  be- 

etc.,  and  in  this  case  consummation  come  practically  obsolete,  caused  by 

and  ratification  must  each  be  nega-  the  raising  of  the  age  of  legal  consent, 
tived. 
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[Or  where  lunacy  is  the  ground:']  IL  That  the  parties  have 
not  cohabited  as  husband  and  wife  at  any  time  since  the 
day  of  9  19     y  since  which  day  the  deponent  was  restored 

to  reason. 

[Jurai.']  [Signature.'] 

FOSH  Ho.  18M. 
iJUaTit  of  ooatiiiiied  lunacy  in  action  to  saanl  maxiiaiojn 

\Title  of  court  and  action,] 
[Venue.] 

H.  N.,  of  y  being  duly  sworn,  says: 

I.  That  he  is  personally  acquainted  with  A.  B.,  above  named, 
the  plaintiff  herein  [or,  on  whose  behalf  this  action  for  a  divoroe 
is  brought],  and  has  attended  said  A.  B.  for  months  past 
as  his  [or,  her]  physician  [or  otherwise  relate  qualifications  as 
expert]. 

II.  That  he  examined  said  A.  B.  this  day,  and  finds  that  he 
[or,  she]  continues  to  be,  and  in  deponent's  opinion  he  [or,  she] 
has  been,  ever  since  the  year  ,  a  lunatic. 

[Jurat.]  [Signature.] 

FORM  Ho.  1900. 
Affidavit  denying  coUnsion,  etc^  in  case  of  adnlteryjn 

[As  in  Form  1898,  to  the  *]  IL  That  the  adultery  charged  in 
the  complaint  herein  was  committed  without  the  consent,  con- 
nivance, privity,  or  procurement  of  deponent  That  five  years 
have  not  elapsed  since  the  plaintiff  discovered  the  fact  that  such 
adultery  had  been  committed,  and  that  deponent  has  not  volun- 
tarily cohabited  with  the  defendant  since  such  discovery  [atid 
if  defendant  was  living  in  adulterous  intercourse  with  the  alleged 
paramour:  and  that  five  years  have  not  elapsed  since  the  com- 
mencement of  the  adulterous  intercourse  with  M.,  alleged  in  the 
complaint,  was  discovered  by  deponent]. 

39  Required  to  obtain  judgment  in  But  the  present  statute  says  '' freely 

action  to  dissolve  marriage  for  lunacv  cohabited."     N.   Y.    Code  *Civ.  Pro., 

of  plaintiff,  by  N.  Y.  Gen.  Rule  No.  73.  {  1747. 

Or  may  show  when  plaintiff  was  re-  S9  Required   by    N.    Y.    Gen.  Rule 

Btored  to  reason,  and  produce  plain-  No.  72,  unless  contained  in  a  verifi<?d 

tiff's    affidavit    "that    this    deponent  complaint.     Oral    evidence   on  tbese 

and  the  defendant  Y.  Z.  have  not  co-  matters  is  not  permissible.     The  affi- 

habited  as  husband  and  wife  since  the  davit,  if  necessary,  is  submitted  upon 

said  was  restored  to  his  [or,  the  application  for  judgment.    Er«n« 

her]  reason."    N.  Y.  Gen.  Rule  No.  73.  r.  Evans,  27  Misc.  10,  57  N.  Y.  Supp. 
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FORM  Ho.  1001. 
Oxdtr  of  ftteOBCo  to  try  ianmM 

At  a  Special  Term  [etc.,  see  Form 
820,  p.  1174], 
ITHle  of  action.'] 

On  reading  the  pleadings  herein,  and  on  reading  and  filing  the 
affidavit  of   A.    T.,  verified  the  day  of  ,   19     , 

allowing  service  of  the  summons  and  complaint  upon  the  de- 
fendant,^ [if  advltery  is  in  issue,  add:]  and  the  written  con- 
Font^  of  the  parties  hereto  [continmng  mih  recitais  (According 
to  the  proceedings;  see  p.  1174]. 

Obdebed,  that  this  action  and  the  issues  herein  be  and  the  same 
are  hereby  referred  to  B.  F.,  Esq.,  of  ,  to  hear  and  de- 

termine,** and  that  he  rejwrt  the  evidence**  and  the  other  pro- 
ceedings upon  the  reference  to  the  court  [with  his  opinion]  with 
all  convenient  speed. 

Enter:  [signature  of  judge  by  inHials  of  name  and  title.'] 
IMotion  for  jury  trial  of  issues;  see  next  Form.^] 


274.  The  collusion  referred  to  is  in 
procuring  or  conniving  at  the  act  of 
adultery,  not  in  taking  steps  to  facili- 
tate the  proceedings  in  the  action. 
Dodge  V.  Dodge,  98  App.  Div.  85,  90 
N.  Y.  Supp.  438. 

*o  An  order  of  reference,  on  default 
of  the  defendant,  will  not  be  granted 
in  N.  Y.  Gen.  Rule  No.  72. 

On  the  question  of  adultery  jury 
trial  is  of  right.  Conderman  r.  Con- 
derman,  44  Hun,  181.  And  see  Mor- 
rell  V.  Morrell,  17  id,  324;  Whitney 
r.  Whitney,  76  id.  686,  28  N.  Y.  Supp. 
214;  N.  Y.  Code  Civ.  Pro.,  |  1763. 
But  upon  the  parties'  consent  a  refer- 
ence may,  in  the  discretion  of  the 
court,  be  granted ;  but  if  granted,  the 
court  must  designate  the  referee. 
N.  Y.  Code  Civ.  Pro.,  §   1012. 

41  Gen.  Rule  No.  72.  For  affidavit 
of  service  of  summons  in  divorce,  see 
Vol.  I,  p.  644. 

42  Consent  to  reference  as  in  Form 
1831,  except  that  instead  of  naming 


referee,  say:  "To  a  referee  to  be 
designated  by  the  court."  N.  Y.  Code 
Civ.  Pro.,  I  1012. 

«N.  Y.  Code  Civ.  Pro.,  {  1229: 
Uhlman  r.  Uhlmann,  17  Abb.  N.  C. 
236,  262;  Anon.,  3  id.  161;  McCleary 
V,  McCleary,  30  Hun,  164,  and  cases 
cited. 

44  N.  Y.  Code  Civ.  Pro.,  {  1229. 

45  The  motion  in  divorce  for  adul- 
tery need  not  be  made  within  ten  days 
after  issue  joined.  Conderman  9.  Con- 
derman, 44  Hun,  181. 

In  an  action  to  annul  a  marriage, 
unless  it  is  founded  on  an  allegation 
of  physical  incapacity,  either  party 
has  a  right  to  have  issue  settled  for 
jury  trial.  N.  Y.  Code  Civ.  Pro., 
I   1763. 

If  jury  trial  of  any  issue  is  re- 
quired, an  issue  taken  on  matter  in 
bar  (N.  Y.  Gen.  Rule  No.  74),  or  on 
a  question  of  legitimacy  (id..  No.  76), 
must  be  tried  in  the  same  manner  and 
at  the  same  time. 


1960  Abbott's  practics  akd  forks. 

FOSH  Ho.  IMO. 
Oiinr  lor  Jsxy  txial  of  ioisoo  in  diToroo  n«do  at  tiial,  wbero  pforiMu 
thoraf ore  kad  botft  dtBtod.46 

At  a  Special  Tenn  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume.^ 
ITHle  of  action.'] 

This  cause  having  been  called  in  its  regular  order  on  the  cal* 
endar,  and  the  trial  thereof  moved  before  the  court,  without  a 
jury  [and  the  proofs  of  both  parties  having  been  pioduced  and 
the  evidence  closed,  and  the  cause  submitted  to  the  court  for 
decision  on  the  day  of  ,  19      ;  and  the  court  on  such 

trial  being  under  the  impression  that  a  motion  had  theretofore 
been  made  to  send  the  issues  therein  to  a  jury  for  trial,  and  that 
it  had  been  heard  upon  its  merits  and  denied :  Xow,  on  learning 
that  such  motion  was  not  heard  upon  its  merits,  but  was  denied 
upon  the  technical  ground  that  it  was  not  made  within  the  time 
required  by  the  rules  of  the  court]  ;  and  it  appearing  satisfactorily 
to  the  court  that  certain  questions  of  fact  involved  in  the  issues 
in  this  action  should  be  tried  by  a  jury,  it  is  on  the  court's  own 
motion  :*' 

Obdbbed,  that  the  following  specific  questions  of  fact  involved 
in  the  issues  in  this  action  be  tried  by  a  jury  at  a  Trial  Term  of 
this  court : 

First,  Did  the  defendant  commit  adultery  with  one  M.  If., 
at  ,  on  the  day  of  ,  19     ?^ 

[And  so  on  as  to  other  offenses  charged,] 

40  For  papers  upon  application  for  There  is  no  right  to  a  jury  trial  of 

the  order  by  motion  made  before  trial,  the  issues  in  an  action  for  a  limited 

see  Forms  Noe.  1730-1732.  divorce.    Packard  r.  Packard,  88  App. 

The    only    question    which    either  Div.  339,  84  N.  Y.  Supp.   1090,  14 

party  has  the  right  to  hare  submitted  Anno.  Caa  92. 
to  the  jury  is  the  issue  of  adultery.  The  Form  is  sustained  in  Briokley 

If,  upon  the  settlement  of  the  issues,  v.  Brinkley,  56  X.  Y.  192. 
the  court  inserts  other  questions  for  *TN.  Y.  Code  Civ.  Pro.,  |  971. 

the  jury  to  answer,  its  verdict  is  con-  48  The  defendant  is  entitled  to  htvt 

elusive  only  as  to  the  adultery,  and  a  reasonably  specific  question  framed, 

advisory  merely  as  to  the  other  mat-  as  to  the  time  and  place  of  the  alleged 

ters.     Unless  the  answer  affirmatively  adultery,    even    though    he   has  not 

pleads  condonation,  consent,  lapse  of  moved  for  a  bill  of  particulars  thereof, 

five  years,  etc.,  these  matters  are  not  and   the  complaint's  allegations  are 

in  issue  (Lowenthal  r.  Lowenthal.  157  indefinite.      Bush  r.  Bush,  «iipro. 
N.  Y.  236),  and  even  when  at  issue  If  the  husband  charges  the  ille^ti- 

the  practice  of  including  them  in  the  macy  of  the  children,  an  issue  will  be 

questions  to  be  submitted  to  the  jury  framed  thereon.     Gen.  Rule  No.  75. 
is  disapproved.     Bush  v.   Bush,   103 
App.  Div.  588,  93  N.  Y.  Supp.  159. 
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And  all  further  questioiiB  and  directions  are  reserved  until 
after  the  trial  of  such  issues.^ 

[And  it  is  fubthsb  osdebed,  that  the  defendant  be  privileged 
from  arroBt  under  any  process  in  this  action,  except  to  enforce 
tbe  payment  .of  alimony  which  may  have  accrued  up  to  the  time 
of  the  trial,  while  coming  to  the  place  of  trial,  remaining  there 
and  returning  therefrom,  this  privilege  to  extend  also  to  one  day 
before  the  trial  and  one  day  after  the  sama] 

Enter:  [signaJture  of  judge  hy  initials  of  name  and  title.^ 

FORM  No.  1903. 
Appearance  by  coreepondent  in  actimi  for  divorctJBo 

\^Title  of  court  and  cause.'] 

Please  take  notice  that  [name  of  alleged  corespondent]  hereby 
appears  in  this  action,  and  I  am  retained  by  and  appear  for 
said  [name]  herein,  and  demand  that  a  copy  of  the  summons 
and  complaint  and  all  other  papers  in  the  action  be  served  upon 
me  at  my  office,  No.  street,  in  the  city  of 

\_Date.']  ISignature.] 

Attorney  for  [name]. 
Office  and  post  office  address  [specify]. 
To  ,  Esq., 

Attorney  for  plaintiff. 


^Galusha  v.  Qalusha,  43  Him,  181 ; 
lodgment  modified,  116  N.  Y.  636. 
Wliere  all  the  issues  in  the  complaint 
are  referred,  tbe  order  may  strike  out 
and  direct  the  disregarding  of  any 
allegation  not  sufficiently  definite  to 
allow  the  admission  of  proofs.  Burr 
V.  Burr,  2  Edw.  448. 

80  This  appearance  may  be  served 
at  any  time  before  the  entry  of  judg- 
ment. Code  Ciy.  Pro.,  §  1757.  The 
Appellate  Division  in  the  first  depart- 
ment, by  a  divided  court,  and  conced- 
ing the  power  of  the  court  to  set 
aside  a  verdict  already  had  if  proper 
grounds  were  shown  by  the  corespond- 
ent, has  held  that  the  corespondent 
comes  in  subject  to  the  condition  of 
the  action  at  the  time  he  appears,  and 
that  if  a  trial  has  already  been  had 
on  the  issue  of  his  adultery,  no  new 
trial  will  be  ordered  where  he  was 
present  as  a  witness  and  had  notice  of 
the  prior  proceedings.  Boiler  v.  Boi- 
ler, 111  App.  Div.  240,  97  N.  Y.  Supp. 
600. 


The  statute  gives  the  corespondent 
the  right  to  appear  to  defend  the  ac- 
tion, though  he  is  not  in  terms  made 
a  party  thereto.  Whether  he  is  en- 
titled to  serve  an  answer  is  not  set- 
tled. See  Boiler  v.  Boiler,  supra; 
Billings  V.  Billings,  73  App.  Div.  69, 
76  N.  Y.  Supp.  628. 

Plaintiff's  attorney  may  serve  a 
copy  of  the  summons  and  complaint 
upon  the  corespondent,  without  wait- 
ing for  his  appearance;  in  which 
event,  the  corespondent  must  serve 
his  appearance  within  twenty  days,  if 
he  desires  to  appear.  Code  Civ.  Pro., 
I  1767. 

If  the  corespondent  is  successful, 
he  may  tax  a  bill  of  costs,  consisting 
of  a  trial  fee  and  disbursements.  Id. 
If  unsuccessful,  such  costs  may  be 
awarded  against  him  in  the  discre- 
tion of  the  court.  Billings  r.  Billings, 
supra. 

Five  days'  notice  of  application  for 
final  judgment  must  be  served  upon 
the  attorney,  together  with  a  copy  of 


1962  Abbott's  pbactiox  and  fobicb. 

FOBM  Ho.  IMC 
Btpert  of  raf tnt  ia  ttTweaJi 

I8ee  Forms  1846  and  1907.] 

lAlso  $taie:  that  the  tesHmany  taken  before  0^  referee  ha$ 
been  subscribed  by  (he  witnesses,  and  the  same  and  the  ediibits, 
if  any  (or  copies),  are  annexed  to  and  fled  with  the  reporL'\ 

FOSM  Ho.  1905. 

Vodeo  of  fliotioB  (or  ofte  to  ibow  camo)  to  coaflm  report  of  tofwet  oi 

for  JndgmoBt  of  diroroo. 

[As  in  Form  I6669  p.  1764,  toihe^:iov  sl  final  hearing  of  this 
cause,  and  for  the  confirmation  of  the  report  of  B.  F.,  the  referee, 
filed  herein,  the  day  of  ,  19    ,  and  for  judgment 

for  the  relief  demanded  in  the  complaint  [and  may  say:  and  for 
the  entry  of  the  interlocutory  judgment  a  draft  of  which  is  here- 
with served  upon  you,  with  costs,  and  for  sudi  other  [eUi\. 

FOSM  Ho.  1906. 
iBtoiloeiitory  jndgmeat  on  report  of  r«ftooe.>s 

At  a  Special  Term  [etc.;  see  Form 
820,  p.  1174.] 
[Title  of  action.'] 

The  issues  in  this  action  having  been  duly  referred  to  R  F., 
Esq.,  referee,  to  hear  and  determine,  by  an  order  duly  made  and 
entered  herein  the  day  of  ,  19     ,  and  the  report 

of  the  referee  having  been  duly  filed  the  day  of  , 

19  ;  [if  defendant  appeared  in  the  cause,  hut  not  on  this  hear- 
ing, add:  and  due  notice  of  plaintiff's  application  for  final  hear- 

the     proposed     final     judgment,     by  62  The  court   may  only  grant,  or 

special    rule    in    New   York   county,  refuse  to  grant,  the  judgment   Goldie 

Special  Term  Rule  No.  8.  v.  Goldie,  39  Bfisc.  S89,  79  N.  Y.  Supp. 

The  intervening  corespondent  has  a  357 ;  Goldner  r.  Goldner,  49  App.  Di^. 

right  to  a  jury  trial  of  the  issues  395,  63  N.  Y.  Supp.  431. 

affecting  her.    Rixa  f?.  Rixa,  35  Misc.  If  the  court  refuses  to  confirm  the 

227,  71  N.  Y.  Supp.  815.  report,  no  judgment  can  he  entered, 

61  The  report  must  determine  the  and  a   new   reference  must  be  h<d. 

question   of   costs,   and   the    Special  Bauer  v.  Bauer,  42  Misc.  557, 87  N.  T. 

Term  has  no  power  to  determine  that  Supp.  607. 

Suestion.    Sabater  v.  Sabater,  7  App.  The  principles  upon  which  the  court 

>iv.  70,  39  N.  Y.  Supp.  958.  determines  this  application  are  stated 

The    referee    must    find    upon   the  in  Ryerson  r.  Ryerson,  55  Hun,  191, 

issue   of   a   counterclaim    interposed,  7  N.  Y.  Supp.  726;  Clorham  v.  Gor- 

charging  plaintiff  with  adultery.  Grif-  ham,   40  App.   Diy.   564,   58  N.  I. 

fin  «.  Griffin,  70  Hun,  73,  23  N.  Y.  Supp.  50. 
Supp.  1070. 
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ing  and  judgment  having  been  given  to  defendant^]  and  satis- 
factory evidence  having  been  produced  to  the  court' on  the  part 
of  the  plaintiff,  proving  the  material  all^ations  of  the  com- 
plaint^ [$n  divorce  for  aduUery,  add:  and  showing  also  that  there 
is  no  judgment  or  decree  of  any  court  of  the  State  of  competent 
jurisdiction  against  plaintiff  in  favor  of  defendant  for  a  divorce 
upon  the  ground  of  adultery" —  contintie  with  recital  of  appear- 
ances and  motion,  etc.'\. 

Ai>jnDOEDy  that  said  report  be  and  the  same  is  hereby  in  all 
respects  confirmed.  [State  terms  of  jvdgment;  see  Forms  1911- 
1925,  (below).] 

[^Or  if  judgment  be  denied,  enter  order  mth  same  recitah,  con- 
tintUng.^l  It  is  obdebed,  that  said  application  to  confirm  said 
report  and  for  judgment  thereon  be  and  the  same  is  hereby  denied 
on  the  ground  that  [stating  it  as  thits:  the  facts  proved  in  relation 
to  the  adultery  are  not  sufficient  to  justify  the  court  in  finding 
or  assuming  that  the  adultery  charged  had  been  committed,  and 
that  such  evidence  does  not  satisfy  the  rule  of  law  which  re- 
quires such  proof  to  be  of  the  most  full  and  explicit  character.] 

FORM  No.  1007. 
Dedaiott  directiBg  interlocutory  judgment,  after  jury  tiiaLvr 

At  a  Special  Term   [Part  III]   of  the 
Supreme  Court  [etc.,  as  in  Form  820, 
p.  1174  of  this  volume.] 
ITUle.] 

This  cause  having  regularly  come  on  for  trial  at  a  Special 
Term  [Part  III]  of  this  court,  on  the  day  of  , 

19  ;  and  the  allegations  and  proofs  of  the  parties  having  been 
duly  heard  and  considered ;  and  an  order  having  been  duly  made 
and  entered  herein  on  the  day  of  ,  1©     ,  for  the 

trial  by  a  jury  of  the  issue  of  adultery  as  charged  in  the  com- 
plainty  and  a  jury  trial  thereof  having  been  had,  and  the  jury 

«a  N.  Y.  Code  Civ,  Pro.,  9  1219;  Bol-  67  A  deciaion  is  essential.    Boiler  v. 

ler  17.  Boiler,  96  App.   Div.   163,  89  Boiler,  96  App.  Div.   163,  89  N.  Y. 

N.  Y.  Supp.  200.  Supp.  200.      Compare   Lowenthal   r. 

M  /d.,  is  1216,  1762-1767.  Lowenthal,  157  N.  Y.  236.    Notice  of 

55 /rf.,  S  1757.  application    for    judgment    must    be 

60  Sustained  by  Merrill  v.  Merrill,  given  in  case  defendant  defaults  in 

11    Abb.  Pr.    (N.   S.)    74;   Moore  v.  appearing  at  the  hearing  at  Special 

Moore,  14  Wkly.  Dig.  265.      But  in  Term.     /d. 

such    case    the   court    cannot    direct  The    short    form    decision    is    not 

judgment  for  defendant.    See  note  52,  proper.    Wander  r.  Wander,  111  App. 

biv.  189,  97  N.  Y.  Supp.  586. 


1964  Abbott's  f&agticb  and  fobms, 

having  duly  rendered  its  verdict  that  the  [defendant  had  oom- 
mitted  adultery  as  hereinafter  found],  I  decide  and  find  as 
follows : 

F1KDIKO8  OF  Fact. 

I.  That  the  defendant  committed  adultery  with  one  M.  N.,  at 
f  on  the  day  of  ,  19       laccording  to  the 

verdict  of  the  jury}. 

[Include  findings  upon  any  other  issues  raised  &y  the  answer.] 

Conclusions  of  Law. 

I.  That  the  plaintiff  is  entitled  to  an  interlocutory  judgment 
dissolving  the  marriage  between  the  plaintiff  and  defendant,  and 
providing  for  the  entry  of  final  judgment  granting  such  relief 
three  months  after  entry  of  such  interlocutory  judgment  unless 
otherwise  ordered  by  the  court. 

Interlocutory  judgment  is  hereby  directed  to  be  entered  pro- 
viding [state  its  provisions  as  in  next  Form,  together  unth  any 
directions  as  to  costs,  alimony,  custody  and  maintenance  of  diU- 
dren,  security,  etc.,  as  in  Forms  1914,  etc."] 

FORM  No.  1906. 

Interlocutory  juacmtnt  of  aboolato  divorce,  after  trUl  by  court,  or  referee.^ 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volumel. 
[Title.] 

ThiE  action  having  duly  come  on  for  trial  at  a  Special  Term 
[Part  IV]   of  this  court,  held  by  Mr.  Justice  J.   K.,  on  the 
day  of  9  Id     9  ai^d  the  court  having  heard  the  alle- 

gations and  proofs  of  the  parties,  and  having  duly  made  and 
filed  its  decision  [or,  if  trial  was  by  referee,  substitiUe:  The 
issues  in  this  action  having  been  referred  by  an  order  duly 
entered  herein  on  the  day  of  ,  19     ,  upon  the 

written  consent,  duly  filed,  of  all  the  parties,  to  R  F.  Esq.,  to 
hear  and  determine  all  the  issues  herein,  and  after  trial  had  on 
<hie  notice  to  all  the  parties  said  referee  having  on  the 
day  of  >  19     ,  duly  made  and  filed  his  report]  herein 

stating  the  findings  of  fact  herein  and  conclusions  of  law  thereon 

8S  Should  be  filed  within  fifteen  shown  the  court  may  allow  \t  to  hi 
clays  after  party  is  entitled  to  enter  thereafter  filed,  but  not  nunc  pro  tunc, 
it.    Code  Civ.  Pro.,  f  1774.    For  cause      Tbwnsend  r.  Townsend,  50  Misc.  277. 
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and  directing  judgment  as  hereinafter  stated  [and  said  report 
having  been  in  all  things  duly  confirmed  by  this  court],  Now, 
on  motion  of  A,  T.,  attorney  for  plaintiff,  it  is 

Ordered,  adjudged  and  deoeeed  that  the  plaintiff  is  entitled 
to  a  judgment  to  be  entered  as  hereinafter  provided:  That  the 
marriage  solemnized  between  the  said  plaintiff  C.  B.  and  the 
defendant    A.    B.    at  on    the  of  ,    19     , 

be  dissolved  by  reason  of  said  defendant's  adultery,  and  the  said 
parties  and  each  of  them  be  freed  from  the  obligations  thereof;^ 
and  it  is  further 

Osdebed,  adjudged  and  decseed  that  final  judgment  eihall 
not  be  entered  in  this  action  until  the  expiration  of  three  months 
after  the  filing  of  the  decision  [or,  report]  herein  and  this  decree,"*' 
and  after  the  expiration  of  said  period  of  three  months  final 
judgment  shall  be  entered  upon  said  decision  and  said  decree, 
unless  otherwise  ordered  by  the  court ;  and  it  is  further 

Obdesed,  adjudoed  and  decbeed  that  this  judgment  is  inter- 
locutory only;  and  it  is  further 

Obdebed,  adjudged  and  decbeed  that  until  the  entry  of  final 
judgment  herein  the  defendant  pay  to  the  plaintiff  alimony  at 
the  rate  of  dollars  per  week,  such  payments  to  be  made 

weekly  on   [Mondays]  of  each  week  at  the  office  of  the  plain- 
tiff's attorney ;  and  it  is  lurther 

Obii&bed,  adjudged  and  decbeed  that  [the  referee's  report 
and]  the  ^timony  taken  in  this  action  shall  be  sealed,  together 
with  the  judgment  roll,  by  the  clerk  of  this  court  on  the  entry 
of  this  judgment  and  that  the  same  shall  not  be  exhibited  to  any 
person  except  the  parties  to  the  action  or  their  attorneys,  or  to 
some  one  specially  interested,  unless  by  order  of  the  court. 
Enter:  [signature  of  jiistice'}. 

»  The  entry  of  this  interlocutory  Ma  See  that  the  interlocutory  judg- 

jndgment  is  ineffectual  to  dissolve  the  ment  and  decision  (or  referee's  report) 

marriage    relation,    and    a    marriage  is  actually  filed  in  the  county  clerk's 

contracted  by  one  of  the  parties  prior  office.    The  retention  by  a  court  clerk 

to  entry  of  final  judgment  is  abso-  defeats  the  filing  intended  by  the  stat- 

lutely  void.     Pettit  v.  Pettit,  106  App.  ute.    Rothstein  v.  Rothstein,  '40  Misc. 

Div.  312,  93  N.  Y.  Supp.  1001.  101,  81  N.  Y.  Supp.  342,   13  Anno. 

Caa.  21. 
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FOSM  No.  1909. 
AJMAiit  vpoB  applicatioB  for  flaal  i«dgBieBt.i» 

[Title  of  court  and  action.'\ 
[Venue.'} 

A.  T.|  being  duly  sworn,  says:  That  he  is  the  attorney  for  the 
plaintiff  in  the  above-entitled  action;  that  on  or  about  the 
day  of  y  19     ,  an  interlocutory  judgment  of  divorce  in 

favor  of  plaintiff  was  duly  entered  under  and  pursuant  to  a 
decision  of  this  court  [or,  report  of  a  referee],  and  the  said  de- 
cision [or,  report  of  the  referee]   was  duly  filed  on  the 
day  of  9  19     9  as  appears  by  the  judgment  roll  herewith 

exhibited. 

That  in  and  by  said  interlocutory  judgment,  it  was  '^  ordered, 
adjudged  and  decreed  that  final  jud^ent  should  not  be  entered 
in  this  action  until  the  expiration  of  three  months  after  the  filing 
of  the  decision  herein  and  this  decree,  and  after  the  expiration  of 
said  period  of  three  months,  final  judgment  shall  be  entered  upon 
said  decision  and  said  decree,  unless  otherwise  ordered  by  the 
court." 

That  more  than  three  months  have  elapsed  since  the  filing  of 
said  decision  [or,  referee's  report]  and  the  interlocutory  judg- 
ment, and  that  no  order  or  direction  of  the  court  in  any  way 
affecting  said  judgment,  nor  any  application  for  such  oi^er  or 
direction,  has  been  made  or  filed,  and  the  court  has  not  for- 
bidden the  entry  of  final  judgment  herein. 

[Jurat.'] 

FORM  No.  1910. 
nasi  judgment  of  divorco.n 

At  a  Special  Term  [etc,  as  in  Form  820, 
p,  1174  of  this  volume]. 
[Title  of  action.] 

The  issues  in  this  action  having  duly  come  on  to  be  tried  before 
this  court  at  a  Special  Term  held  on  the       day  of  >  19    , 

90  Even  if  the  clerk  enters  final  of  all  necessary  facta  must  be  pre- 
judgment without  application  to  the  sented.  Phillips  r.  Phillips,  wupra. 
court  (see  note  to  next  Form)  he  «i  It  was  held  in  Pettit  r.  Pettit,  45 
should  require  proof  by  affidavit  that  Misc.  166,  91  N.  Y.  Supp.  979  (rev'd 
no  order  of  court  has  been  made  since  on  another  point  in  105  App.  Div. 
interlocutory  judgment.  Phillips  v.  312),  and  Phillips  v.  Phillips,  45 
PhiUips,  45  Misc.  232,  92  N.  T.  Supp.  Misc.  232,  92  N.  T.  Supp.  78,  that 
78.  final  judgment  may  be  entered  with- 

When  application  is  made  to  the  out  application  to  the  court  unless 

court  to  direct  final  judgment,  proof  otherwise  directed  by  the  Interkea- 
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l^or,  before  R.  F.^  Eaq.,  referee,  dulj  appointed  by  this  court  by 
its  order  bearing  date  the  day  of  ,  19     ],  and 

satisfactory  evidence  having  been  presented  on  the  part  of  the 
plaintiff,  proving  the  material  allegations  of  the  complaint;  and 
the  court  having  duly  made  and  filed  its  decision  \_or,  the  referee 
having  determined  and  reported]  among  other  things,  that  the 
defendant  has  committed  adultery  without  the  consent,  conniv- 
ance, privity  or  procurement  of  the  plaintiff,  and  that  the  plain- 
tiff was  entitled  to  a  judgment  in  her  favor,  dissolving  the  afore- 
said marriage,  and  divorcing  the  plaintiff  from  the  defendant 
by  reason  of  adultery  committed  by  defendant  as  aforesaid;  and 
the  said  decision  [or,  the  report  of  said  referee]  bearing  date  the 
day  of  >  19     ,  having  been  duly  filed  in  the  office  of 

the  clerk  of  the  county  of  ,  on  the  day  of  , 

19  ,  and  [said  referee's  report  having  been  duly  confirmed 
and]   an  interlocutory  judgment  bearing  date  the  day  of 

,19  ,  having  been  duly  entered  [on  said  referee's  re- 
port], and  directing  the  entry  of  final  judgment  thereon  three 
months  after  the  filing  of  said  decision  [or,  report]  and  inter- 
locutory judgment,  and  said  interlocutory  judgment  having  been 
duly  filed  in  the  office  of  the  clerk  of  the  county  of  ,  on 

the  day  of  ,  19     ;  and  no  order  or  direction  of 

the  court  in  any  wise  affecting  said  judgment,  or  application  for 
such  order  or  direction,  having  been  made  or  filed,  and  the  court 
not  having  forbidden  the  entry  of  final  judgment,  and  three 
months  having  elapsed  since  the  filing  of  said  decision  \_ar,  re- 
port] and  interlocutory  judgment,  and  due  notice  of  this  appli- 
cation having  been  given  to  the  attorney  for  the  defendant, 

Now,  ON  MOTION  of  A.  T.,  attorney  for  plaintiff,  it  is 
Obdebed  and  adjudged  that  the  marriage  between  the  said 

plaintiff  C.  B.  and  the  defendant  A.  B.,  be  and  the  same  is  hereby 

dissolved,  and  the  said  parties  are  and  each  of  them  is  freed  from 

the  obligations  thereof. 

That  it  shall  be  lawful  for  the  said  O.  B.,  the  plaintiff,  to 

resume  her  maiden  name,  if  she  so  elect,  and  to  marry  again  in 

tory   judgment.      The    directions    in  orders  have  been  entered,  or  with  a 

the    interlocutory   judgment    for   the  copy  of  each  order  entered  annexed, 

entry  of  final  judgment  are  in  them-  and  proof  by  the  moving  party  that 

Reives  sufficient  comoliance  with  Gen.  no  application  for  an  order  has  been 

Rule  No.  76,  forbidding  entry  of  judg-  made.      Special  Term  Rule  No.  8. 
ment  except  upon  special  direction  of  Three  months  must  elapse  from  the 

the  court.    Phillips  v.  Phillips,  supra,  filing  of  the  interlocutory  judgment 

Tn  New  York  county,  this  applica-  entered  upon  the  referee's  report,  not 

tion  must  be  made  at  Special  Term,  from  the  filing  of  the  report.    Gibson 

Part  III,  upon  the  judgment  roll,  a  r.   Gibson,   40   Misp.    103,   81    N.   Y. 

certificate  of  the  county  clerk  that  no  Supp.  343,  13  Anno.  Gas.  25. 
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the  same  manner  as  if  the  said  A.  B.,  the  defendant^  were  ac- 
tually deady  but  it  shall  not  be  lawful  for  the  said  A«  B.,  the 
defendant,  to  many  any  other  person  until  the  said  plaintiff  shall 
be  actually  dead. 

[Other  provisions  as  in  following  Forms.'\ 

Dated,  New  York,  ,  19     . 

ISignature  of  justice^] 

¥0UMB    Nob.     1911-1925.— STATEMENTS    OF    RELIEF    SUITABLE    TO 
INSERT  IN  JUDGMENTS  IN  MATRIMONIAL  ACTIONS. 

FORM  No.  1911. 
Origiiial  Bvllity  of  marilaae. 

That  the  alleged  marriage  between  the  plaintiff  and  the  said 
defendant,  the  ceremony  or  supposed  contracting  of  which  took 
place  on  the  day  of  ,  19     ,  at  ,  was,  and 

is,  void,  and  that  the  same  be  and  it  hereby  is  declared  annulled, 
and  that  said  defendant  was  not  at  the  time  of  the  commenoe- 
ment  of  this  action,  the  [wife]  of  the  said  plaintiff  \_staie  growid 
unless  already  recited  or  adjudged^. 

FORM  No.  1912. 
Nullity  from  date  of  judgment 

That  the  marriage  mentioned  in  the  complaint  herein,  entered 
into  between  the  plaintiff  and  the  defendant  [naming  them  respec- 
tively'], is  wholly  null  and  void  from  the  date  of  tiiia  judgment, 
upon  the  ground  of  [here  designate  the  cause  of  annulment  as  in 
the  statute]. 

[Where  the  ground  was  a  previous  marriage,  but  the  rights  of 
children  are  saved  under  the  statute,^  add:]  And  it  appearing 
to  the  court  that  the  marriage  hereby  annulled  was  contracted 
on  the  part  of  in  good  faith,  and  with  the  full  belief 

tliat  the  former  husband  of  said  wife  [or,  wife  of  said  husband] 
was  dead  [or,  and  without  any  knowledge  on  the  part  of  said 
of  said  former  marriage],  it  is  further  adjudged  and 
declared  so  to  have  been,  and  that  the  issue  of  said  marriage 
hereby  annulled,  heretofore  bom  or  begotten,  to  wit,  C.  B.  and 
D.  B.  are  for  all  purposes  legitimate,®  and  shall  be  entitled  to 
succeed  in  the  same  manner  as  legitimate  children  to  the  real  and 
personal  estate  of  said  [designate  the  parent  who  at  the  time  of 

6*  The  judgment  is  not  conclusive  of  pronouncinjif  judgment.    N.  Y.  Code 

except   as   against   the    parties,   and  Civ.  Pro.,  f  1754. 
those    claiming    ujider    them,    unless  tt  For  another  Form  see  1914. 

hoth  parties  were  living  at  the  date 
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the  marriage  was  competent  to  eonin^f] ;  and  that  said  [name'] 
is  entitled  to  the  custody  of  said  children  and  to  appoint  a  tes< 
tamezktary  guardian  for  them. 

{Where  the  ground  of  dissolution  was  that  one  or  both  of  the 
parties  were  under  age  of  legal  consent;  or  on  the  ground  of  lu- 
nacy or  idiocy;  and  there  are  children,  substitute  for  the  foregoing 
paragraph:'] 

And  it  is  further  adjudged,  that  C.  B.  and  J),  B.,  children  of 
said  marriage,  are  entitled  to  succeed  to  the  real  and  personal 
estate  of  their  parents  [or,  in  case  of  idiocy  or  lunacy  of  —  desig- 
nating parent  who  was  of  sound  mind,] 

{For  direction  as  to  the  custody  of  child,  see  Form  1916, 
[below]. 

FORM  No.  1913. 
DlMOlutioa  of  marriage  for  adultery. 

That  the  marriage  between  the  said  plaintiff,  A.  B.,  and  the 
defendant,  Z.  B.,  be,  and  the  same  is  hereby  dissolved. 

That  it  shall  be  lawful  for  the  said  A.  B.,  the  plaintiff  [to  re- 
sume her  maiden  —  or,  former  —  name  of  A.  M.,  and]  to  marry 
again,  in  the  same  manner  as  if  the  said  Z.  B.,  the  defendant, 
was  actually  dead ;  but  it  shall  not  be  lawful  for  the  said  Z.  B., 
the  defendant,  to  marry  any  other  person®*  until  the  said  plaintiff 
shall  be  actually  dead. 

FORM  No.  1914. 
Legitimacy  or  illegitimacy  of  child.66 

That  C.  B.,  the  child  of  the  defendant,  Z.  B.,  is  not  the  issue 
of  said  marriage  of  the  parties  hereto,  nor  the  child  of  said  plain- 
tiff [or,  18  the  lawful  issue  of  said  plaintiff  and  defendant  in  said 
marriage]. 

FORM  No.  1915. 
Separation  or  limited  divorce.^ 

That  the  plaintiff,  A.  B.  (who  is  and  has  been  since  the 
day  of  ,  19     ,  the  lawful  wife  of  the  defendant,  Z.  B.), 

be  and  is  hereby  forever  separated  from  said  defendant,  his  bed 
and  board,  upon  the  ground  that  [concisely  indicating  it]y  pro- 
vided, however,  that  the  parties  hereto  may  at  any  time  hereafter 
by  thoir  joint  petition  apply  to  this  court  to  have  this  judgment 
modified  or  discharged. 

MN.  Y.  Code  C!v.  Pro.,  §  1761.  tered  upon  conflent  and  witbout  appli- 

«N.  Y.  Code  Civ.  Pro..  H  1745,  cation  to  court.  Dailey  r.  Daiky.  0 
1760.     For  another  Form  see  1912.  Misc.  611,  30  N.  Y.  Rnpp.  337. 

MSncb  a  judgment  cannot  be  en- 
124 
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FOSM  V«.  19ie. 
Custody  of  child.or 

That  the  custody  of  C.  B.,  the  child  of  said  mamsge,  ib  hereby 
awarded  to  said  Idesignating  innocent  parent]  ;  [hut  the  defend- 
and  shall  he  informed  of  said  child's  whereabouts  at  all  times 
and  such  child  shall  not  be  removed  from  without  leare 

of  court ;  —  and  said  defendant  shall,  until  the  further  order  of 
the  court,  he  permitted  to  call  at  the  places  of  the  diild's  resi- 
dence and  to  see  said  child  at  all  reasonable  and  proper  hours  — 
or  may  provide  for  specific  times,  as:  for  the  space  of  , 

between  the  hours  of  and  ,  on  of  eadi  week.] 

FORM  No.  1917. 
Wifo^i  stparate  property «  protected. 

That  the  clothing  and  wearing  apparel  of  the  plaintiff  and 
ornaments  of  her  person,  and  all  goods  and  personal  effects  which 
have  been  left  with  the  plaintiff  by  the  defendant,  and  all  goods, 
property  and  effects  which  have  been  acquired  by  the  plaintiff 
by  her  own  industry,  since  the  day  of  ,  19     ,  and 

all  goods,  lands,  tenements,  effects  and  property  which  she  may 
have  acquired  by  gift,  grant,  devise,  bequest  or  otherwise,  or  to 
which  she  may  be  or  become  entitled  by  the  decease  of  any  relative 
intestate  shall  be  her  sole  and  separate  estate  and  property. 

FORM  No.  1018. 
Pennaiieiit  aUmony.flo 

That  the  said  defendant^®  pay  to  the  said  plaintiff  the  sum  of 
dollars  per  annum,  from  the  date  of  this  judgment,  in 

WSee  Forma  1912  and  1011;  Oster-  33  Wis.  534;  N.  Y.  Ck)de  Civ.  Pro., 

houdt  r.  Osterhoudt,  48  App.  Div.  74,  §§  1745-1751,  1769,  1766,  1769,  1771. 

62  X.  Y.  Supp.  629,  7  Anno.  Cas.  30U;  <»  See  Delafield  r.  Bradj,  lOS  X.  Y. 

Atherton  v,  Atherton,  82  Hun,  17«,  31  624;  N.  Y.  Code  Civ.  Pro.,  if  1759- 

N.  Y.  Supp.  977;  aff'd,  lof,  N.  Y.  129;  1762. 

Perry  v.  Perry,  17  Misc.  28,  39  N.  Y.  Unneoesaary    under    present    Xeir 

Supp.  863 ;  Erkenbrach  v.  Erkenbrach,  York  statutes,  unless,  perhaps,  vliere 

96  N.  Y.  466 ;  Washburn  v,  Catlin,  97  the  marriage  was  contracted  before 

id.  623;  Matter  of  Ensign,  103  N.  Y.  the  Married  Women's  Act 

284,  4  Cent.  Rep.  376 ;   Campbell  v.  60  A  fresh  provision  is  neoessarr  in 

Campbell,  37  Wis.  206;   Hockheimer  the  judfi^ent.     Gardner  r.  Gardner, 

Custody  of  Infants,  183;  Holt  r.  Holt,  87  N.  Y.   14;   Erkenbrach  r.  Erk(9i- 

19  Cent.  L.  J.  24;  Crimmins  t*.  Crim-  brach,  96  id.  456. 

mins,  28  Hun,  200;  Welch  v.  Welch,  This  will  sustain  an  action  in  *b- 


70  The  estate  of  defendant  will  not  12  Am.  L.  Rec.  660.    It  cannot  be  9C 

be  charged  unless  express  words  to  charged  in  New  York.    Wilaon  r.  Bin 

that  effect  are   inserted.     Lennahan  man,  182  N.  Y.  408. 
9.  O'Keeffe,  107  111.  620;  abstract  s.  c. 
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equal  semi-annual  payments  [or,  in  monthly  payments  of 
dollars  per  month] ,  for  the  support  and  maintenance  of  said 
plaintiff  during  her  natural  life^*   [or,    until    she    shall    again 
marry;"  —  may  provide  for  payment,  as  thus:']  said  sums  to  be 
paid  on  the  day  of  [each  month],  at  the  bank,  in 

,  to  the  credit  of  the  plaintiff  [or,  at  ,  into  the 

hands  or  upon  the  order  of  said  plaintiff,  or  her  attorney  of  record 
in  this  action]  y  such  payment  not  to  be  in  lieu  of  her  right  of 
dower^  in  the  defendant's  real  estate.  [Security,  see  Form 
1922,  (below.)] 

FORM  No.  1919. 
Support  of  cliild.74 

That  said  [designating  the  other  parent]  do  pay  the  said  [in- 
nocent  parent]  the  annual  sum  of  dollars,  in  equal  [semi- 

monthly] payments  for  the  education  and  maintenance  of  said  C. 
B.  80  long  as  he  shall  live,  and  until  he  attains  the  age  of  twenty- 
one  years  [may  direct  payment  as  in  1763].''* 


other  State.  Anon.,  12  Abb.  N.  C. 
160. 

The  court  may  award  a  gross  sum. 
Burrows  v.  Purple,  107  Mass.  428; 
a.  p..  Brick  v.  Brick  (Mich.,  1887), 
10  West.  Rep.  672. 

Retrospective  allowance  of  expenses, 
pendente  lite,  is  not  proper,  unless 
necessary  for  future  proceedings.  See 
notes  to  Forms  094-1000;  Beadleston 
r.  Beadleston,  103  N.  Y.  402,  4  Cent. 
Rep.  537;  Wagner  v,  Wagner,  34 
Alinn.  441,  26  N.  W.  Rep.  460. 

The  right  to  dispose  by  will  of  any 
arrears  unpaid  may  be  given.  Burr 
r.  Burr,  7  Hill,  207,  affg  10  Paige,  20. 

71  This  is  the  usual  form.  Compare 
Beweee  v.  Dewees,  65  Miss.  316,  hold- 
ing that  the  provision  should  be  for 
alimony  until  a  dissolution  of  the 
marriage  by  the  death  of  either  party, 
not  "  during  the  natural  life  of  wife." 

73  Such  a  limitation  seems  now 
proper  in  view  of  the  express  pro- 
vision (Code  Civ.  Pro.,  f  1771,  as 
amended  in  1004)  that  upon  her  mar- 
riage the  provisions  directing  alimony 
must  be  annulled  upon  defendant's 
application.      Compare   Shepherd   v. 


Shepherd,  1  Hun,  240,  3  Supm.  Ct. 
(T.  &  C.)  715;  Stillman  V,  Stillman, 
09  111.  106,  24  Alb.  L.  J.  68,  30  Am. 
Rep.  21;  Olney  v.  Watts,  43  Ohio,  499, 
3  N.  W.  Rep.  354. 

78  Forest  t\  Forest,  6  Duer,  102,  3 
Abb.  Pr.  144;  N.  Y.  Code  Civ.  Pro.. 
§§1759-1763.  She  retains  no  right  to 
a  distributive  share  in  his  personal 
estate.  Matter  of  Ensign,  103  N.  Y. 
284. 

If  there  has  been  a  separation 
agreement,  declare  in  the  judgment 
whether  it  is  superseded  or  not.  6a- 
lusha  V.  Galusha,  43  Hun,  181. 

74  See  N.  Y.  Code  Civ.  Pro.,  §§  1751, 
1759,  1766,  1769. 

76  Such  a  provision  may  be  at  any 
time  Laereafter  vacated  or  modified. 
Id,,  §  1771.  But  a  provision  therefor 
cannot  be  inserted  in  a  final  judgment 
by  amendment,  where  no  provision  of 
any  kind  regarding  the  custody  or 
support  of  the  children  was  originally 
included,  and  no  reservation  of  au- 
thority so  to  do  made.  Salomon  v. 
Salomon,  101  App.  Div.  688,  92  N.  Y. 
Supp.  184,  34  Civ.  Pro.  Rep.  113. 
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That  the  plaintiff  may,  from  time  to  time,  have  exeeution  for 
the  collection  of  said  costs,  and  the  moneys  ordered  to  be  paid  for 
support  and  maintenance  [and  education]  as  aforesaid.^* 


FOSM  Vo.  IMl. 


That  from  time  to  time,  as  any  sum  or  sums  of  money  eball 
become  payable  by  the  terms  of  this  order  and  judgment,  the 
said  plaintiff,  upon  the  allowance  of  any  justice  of  this  court,  to 
be  made  on  presenting  and  filing  an  adSdavit  that  such  sum 
or  Slums  have  not  been  paid,  after  days  may  have  an  order 

entered  as  of  course  on  the  foot  of  this  order  and  judgment^ 
that  an  execution  issue,  in  such  form  as  said  justice  may  direct, 
against  the  defendant,  Z.  B.,  for  the  sum  or  sums  so  ui^aid,  with 
interest  thereon,  from  the  time  the  same  became  payable. 

FORM  No.  1922. 
Security  for  alimoay»T7  etc 

That  the  said  defendant  give  security  to  the  clerk  of  this 
court  [or,  of  the  county  of  ],  to  be  approved  by  one  of 

the  justices  of  this  court,  for  the  payment  of  the  allowance  for 
support  and  maintenance  [and  education]  hereinbefore  awarded. 

FOSM  No.  1028. 
Leave  to  apply  for  further  directi(»e.7S 

That  in  case  any  event  shall  occur,  materially  changing  the 
circumstances  or  conditions  of  the  said  parties,  or  either  of  them, 
an  application  may  be  made  on  the  foot  of  this  judgment,  by  any 
party  in  interest,  for  such  modification  or  annulment  of  the  pro- 
visions of  this  judgment,  touching  the  said  allowance  for  support, 
and  the  custody  and  support  of  the  children,  as  may  be  just. 

76  It  is  extremely  doubtful  Sf  such  see  Holmes  v.  Holmes,  29  K.  J. 

a  provision  is  proper.    Execution  can-  9 :  Carpenter  v.  Osborne »  102  N. 

not  issue  to  collect  alimony  pendente  552.  7  N.  E.  Rep.  823. 

life.     Weber  v.  Weber.  93  App.  Div.  Whether  seearitv  is  dischar^fed  by 

149,  S7  N.  Y.  Supp.  510.  death,  compare  Miller  r.  Miller.  64 

T7  See  N.  Y.  Code  Civ.  Pro.,  S  1772.  Me.  484,  and  note,  and  Wilson  r.  Hin- 

As  to  enforcinf?  payment  by   pro-  man,  182  N.  Y.  408. 

ceedings  for  contempt,   see  notes  to  78  This    power    of    modification    is 

Forms     960,     951,    and     Contempt,  specificallv  ^iven  by  Code  Civ.  Pro., 

pp.  583  ei  Beg.  89  1759.  'l771,  and  need  not  now  be 

As  to  charging  on  specific  property,  inserted. 
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FORM  No.  1924;. 
Sflserriiig  MUthwityJ^ 

And  the  court  hereby  reserves  authority  upon  proper  appli- 
cation made  at  the  foot  hereof,  to  modify  this  judgment  by  in- 
serting therein  a  provision  requiring  the  defendant  to  make  suit- 
able payments  for  the  support  of  the  plaintiff,  and  the  support 
and  education  of  the  said  children  [and  fixing  their  custody]. 

FORM  No.  1925. 
Provisioii  for  costLSO 

That  the  plaintiff  recover  of  the  defendant  the  s'lm  of 
dollars,  costs  as  taxed. 

FORM  No.  1996. 
Order  graating  leave  to  a  defendant  to  make  application  for  a  modification  of 

final  jndgment.si 

\^After  proper  recitals.^']  Oedebed,  that  the  defendant  have 
leave  to  move  to  modify  the  directions  in  the  final  judgment  of 
divorce  entered  herein  on  the  day  of  >  19     >  providing 

for  the  care,  custody,  education  and  maintenance  of  C.  B.,  the 
child  of  the  parties  hereto,  by  providing  [here  state  specifically 
the  nature  of  modification  to  be  sought,  as:']  for  her  residence  or 
custody  within  the  jurisdiction  of  this  court,  or  at  such  other 


TO  Necessarily  inserted  when  the 
original  judgment  omits  any  provi- 
sions as  to  alimony  or  for  support  of 
children;  or  the  court  is  without 
power.  See  Salomon  v.  Salomon,  101 
App.  Div.  688,  02  N.  T.  Supp.  184, 
34  Civ.  Pro.  Rep.  113. 

80  Since  costs  are  discretionary,  they 
must  be  awarded  by  the  referee,  upon 
a  reference  to  hear  and  determine; 
the  Special  Term  has  no  power  to 
award  costs  in  such  case,  if  the  referee 
has  omitted  to  pass  upon  the  ques- 
tion. Sabater  v.  Sabater,  7  App.  Div. 
70,  39  N.  y.  Supp.  958.  After  trial 
at  Special  Term,  the  decision  should 
determine  whether  costs  are  to  be 
awarded. 

The  court  has  no  power  to  award  a 
counsel  fee,  or  an  extra  allowance,  in 
the  final  jud^nncnt.  Atherton  v. 
Atherton,  82  Hun,  179,  31  N.  Y. 
Supp.  977;  afTd,  155  N.  Y.  129;  Lons- 
dale V.  Lonsdale,  41  App.  Div.  224,  58 
N.  Y.  Supp.  532. 

SI  Required  under  N.  Y.  Code  Civ. 
Pro.,  if   1759,   1771,  as  amended  in 


1895.  Mersereau  v.  Mersereau,  51 
App.  Div.  4G1,  64  N.  Y.  Supp.  635. 
Leave  to  move  may  be  denied  if  the 
undisputed  facts  show  that  a  modifi- 
cation is  sought  to  which  the  moving 
party  is  not  entitled.  Newman  v, 
Newman,  105  App.  Div.  63,  93  N.  Y. 
Supp.  847. 

A  defendant  in  contempt  for  failure 
to  pay  the  past  due  alimony,  and  wlio 
keeps  without  the  jurisdiction,  will 
not  be  heard  upon  an  application  to 
modify.  See  Wetmore  f.  Wetmorc, 
34  Misc.  640,  70  N.  Y.  Supp.  604. 

It  is  doubtful  whether  this  nnplicn- 
tion  for  leave  could  be  united  with 
the  motion  itself  (as  is  sometimes 
done  in  applications  for  leave  to  re- 
new), for  to  permit  it  to  be  done 
would  defeat  the  plain  object  of  the 
statute  to  require  the  granting  of  this 
order  as  a  preliminary  to  the  right  to 
make  the  motion. 

82  Must  be  a  court  order,  though  it 
may  be  granted  without  notice.  N.  Y. 
Code  Civ.  Pro,,  $  1771. 
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place  beyond  its  jurisdiction  as  will  enable  the  defendant  to  visit 
and  care  for  her^  or  for  such  other  or  further  relief  relating 
thereto  as  to  the  court  upon  the  application  may  seem  just  and 
proper. 

Enter: 

FOSM  No.  1987. 
Vstios  of  motioB  to  aaavl  or  modify  a  direction  la  final  jndament  for  tnppnt 

of  wifo  or  c]illdxen.n 

[Title  of  court  and  cavse.] 

[As  in  Form  820,  p.  1174  of  this  volume,  stating  as  relief 
sought :"]  For  an  order  annulling  [or,  modifying]  the  provision 
in  die  final  judgment  of  divorce  entered  herein  on  the  day 

of  ,  19     ,  directing  [state  what,  and  if  modification  be 

sought,  state  to  what  extent],  and  for  such  other  and  further  re- 
lief as  may  be  just 

FORH  No.  198a 

Petitioa  to  modify  divorce  jndsment,  by  givinf  loavo  to  marry  afii&M 

[Name  of]  Court. 


In  the  Matter  of  the  Petition  of  Z.  B. 
to  Modify  the  Judgment  of 
Divorce  between  A,  B.,  Plaintiff, 
and  Z.  B.,  Defendant. 

To  the  Court  of  : 

The  petition  of  Z.  B.  respectfully  shows: 

I.  That  on  the  day  of  >  19     ,  he  was  married  to 

the  said  plaintiff  A.  B. 


88  Under  N.  Y.  Code  Civ.  Pro., 
if  1760,  1771,  the  court  may  upon 
either  party's  application  (the  defend- 
ant first  having  to  obtain  leave,  as  in 
preceding  Form),  annul,  vary  or  mod- 
ify any  directions  contained  in  the 
final  judgment  of  divorce  or  separa- 
tion, respecting  the  support  of  the 
wife  or  maintenance  or  custody  of  the 
children.  These  sections  do  not,  how- 
ever, permit  a  provision  to  be  insertt^d 
by  order  when  the  final  judgment  con- 
tained no  provisions  whatever  on  the 
subject.  Salomon  v.  Salomon,  101 
App.  Div.  688.  92  N.  Y.  Supp.  184, 
34  Civ.  Pro.  Rep.  113.  And  so  far 
as  section  1769  purports  to  give  the 
court  power  to  annul  or  modify  a  pro- 


vision in  a  judgment  rendered  before 
the  amendment  took  efiTect^  it  is  un- 
constitutional. Livingston  v,  Living- 
ston. 173  N.  Y.  377. 

Allegations  as  to  defendant's 
chang^  circumstances  held  insuffi- 
cient to  warrant  a  reduction  of  the 
alimony.  Goodsell  v,  Goodsell,  95 
N.  Y.  Supp.  242.  See,  also,  a  previous 
decision  in  82  App.  Div.  85,  81 N.  Y. 
Supp.  806. 

Where  the  wife  has  remarried,  the 
direction  for  her  support  must  be  an- 
nulled upon  the  defendant's  applica- 
tion. Code  Civ.  Pro.,  f  1771,  «a 
amended  1904. 

84  This  and  the  following  Form  ai« 
from  Greene's  Case,  8  Abb.  N.  C.  460. 
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XL  That  on  or  about  the  day  of  ,19    ,  said  plain- 

tiff commenced  an  action  in  this  court  for  an  absolute  divorce 
against  jour  petitioner,  and  on  the  day  of  ,  19     , 

a  judgment  of  divorce  was  duly  rendered  therein  by  this  court 
against  your  petitioner,  and  in  favor  of  the  plaintiff  A.  B.,  dis- 
solving the  said  marriage  between  them,  and  it  was  further 
adjudged,  that  it  should  be  lawful  for  the  said  plaintiff  A.  B.  to 
marry  again,  as  though  your  petitioner  were  actually  dead,  but 
it  should  not  be  lawful  for  your  petitioner  to  marry  again  until 
the  said  plaintiff  should  be  actually  dead;  as  appears  by  the 
certified  copy  of  the  said  judgment  hereto  annexed. 

III.  That  [the  said  plaintiff  A.  B.  has  married  again,  as  ap- 
pears by  the  affidavits  hereto  annexed ;  and  that]  five  years  have 
elapsed  since  the  decree  of  divorce  was  granted. 

IV.  That  since  the  dissolution  of  the  said  marriage  your 
petitioner  has  resided  at  ,  and  his  conduct  has  been  uni- 
formly good  [annex  affidavits  of  witnesses^. 

V.  That  no  previous  application  for  an  order  such  as  is  asked 
below  has  been  made. 

Whesefobe,  your  petitioner  prays  that  the  judgment  of 
divorce  rendered  by  this  court  on  the  day  of  >  19     > 

dissolving  the  marriage  between  the  said  plaintiff  A.  B.  and 
your  petitioner,  be  modified  so  that  it  shall  be  lawful  for  your 
petitioner  to  marry  again  as  though  the  said  A.  B.  were  dead. 

[Date.'l  \_8ignature  of\y  Petitioner, 

[Verification  as  in  Form  821,  p.  1175.] 

FORM  No.  1920. 
Oiifltr  illowiag  defendant  in  diTorce  leave  to  marry  again. 

As  a  Special  Term   [etc.;  see 
Form  820,  p.  1174]. 
[Title  of  acti4}n.'\ 
In  the  Matter  of  [etc,  as  in  last  Form'l. 
On  reading  [and  if  not  already  filed,  add:  and  filing]  the 
petition  of  the  above-named  Z.  B.,  verified  the  day  of 

,  19     ,  filed  the  day  of  9  19     »  and  the 

affidavits  of  M.  N.   [etc.l  verified  the  day  of  , 

See,  ako,  Matter  of  Salmon,  34  Misc.  For  the  New  York  statute,  see  L.  1897, 

251,  69  N.  T.  Supp.  215.  ehap.   452    (1    Birdseye's   Rev.   Stat. 

Affidavits  of  witnesses  to  the  appli-  [3d  ed.],  998). 

want's  good  conduct  should  be  annexed.  The  application  may  be  made  em 

WaM  V,  Waas,  5  Monthly  L.  Bui.  59.  parte.     Matter  of  Salmon,  supra. 
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19  [and  if  reference  hoe  been  had,  add:  and  the  lepwt  of  R 
F.f  the  referee  to  whcm  said  petition  waa  referred,  and  which 
was  filed  herein  the  day  of  ,  19    —  and  if  exeep- 

tUme  were  filed:  and  the  exceptions  thereto  filed  on  hehalf  of 
A.  B.  the  day  of  ,  19     ],  and  the  oonrt  being 

fiatisfied  thereby  that  [the  said  A.  B.,  now  A.  M.,  has  married 
again,  and  that]  five  years  have  elapsed  since  the  judgment  of 
divorce  herein  was  granted,  and  that  since  the  dissolution  of  the 
said  marriage  the  conduct  of  the  said  petitioner  has  been  tmi- 
formly  good;  and  after  hearing  Z.  T.,  of  counsel  for  said  peti- 
tioner, and  A.  T.,  of  counsel  for  plaintiff  in  opposition,  and 
due  deliberation  being  had ;  Now,  on  motion  of  Z.  T.,  attorney  for 
said  petitioner: 

It  is  obdsbed  Ain>  adjudqsd  [that  said  exceptions  are  ove^ 
ruled,  and  said  report  is  hereby  confirmed,  and]  that  the  judg- 
ment of  divorce  entered  herein  on  the  day  of  9 19  , 
be  and  the  same  is  hereby  modified  so  that  it  shall  be  lawful 
for  the  said  petitioner  Z.  B.  to  marry  again  in  the  same  manner 
as  though  the  said  A.  B.,  [now  A.  M.,]  were  actually  dead. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  1030. 
Petition  to  revoke  fiaal  jvdiiiieBt  of  s^paratioa^ 

[Title  of  court  and  action.] 

To  the  Court  of  : 

The  joint  petition  of  the  above-named  plaintiff  and  defendant 
respectfully  shows: 

I.  That  final  judgment  for  a  limited  divorce  and  separation 
between  the  petitioners  was  entered  in  this  action  on  the 

day  of  )  19     ,  in  the  office  of  the  derk  of  the  county 

of 

II.  That  your  petitioners  have  since  become  reconciled  to  each 
other,  and  desire  to  end  the  separation  and  to  resume  their  mari- 
tal relations,  and  to  have  said  judgment  revoked  [may  stale  evi- 
dence, and  grounds  for  any  special  directions  desired]. 

Wherepore,  your  petitioners  pray  that,  by  an  order  of  this 
court,  the  said  judgment  may  be  revoked,  pursuant  to  the  statute, 
and  that  it  be  cancelled  and  discharged  of  record. 

[Dale.]  [Signatures.] 

[Verification  hy  both  petitioners;  see  Form  821,  p.  1175.] 

M  A  decree  of  Beparation  is  not  re-      essential.     Hobby  r.  Hobby,  6  App. 
yoked  by  a  reconciliation  of  the  par-      Div.  496,  39  N.  Y.  Supp.  30. 
ties;  a  formal  order  of  revocation  is 
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8BCTI0N  n. 

PlOUUABID  DoiRn. 


FORMS. 

1931.  Order  of  referenoe.  1938.  Final    judgment    admeasuring 

1932.  Order    for   interlocutory   judg*  dower. 

ment  to  admeasure  dower.  1939.  Consent    of    widow    to    accept 

11133.  Interlocutory  judgment  to  ad-  gross  sum. 

measure  dower.  1940.  Notice  of  motion  (or  order  to 

1934.  Oath  of  referee  or  commissioner.  show  cause)  lor  leave  to  pay 

1935.  Report  of   referee   or   oommis-  widow,  etc. 

sioners  admeasuring  dower.        1941.  Interlocutory  judgment  lor  sale 

1936.  Notice  of  motion   (or  order  to  to  pay  dower. 

show  cause)    to  confirm  re-      1942.  Order  for  final  judgment  upon 
port.  sale  to  pay  dower. 

1937.  Order  confirming  report. 

FORM  No.  1931. 
Ord«r  Qf  retatBce  after  default,  before  interlocutory  judgaeat  for  4twer.M 

[^TUle  (court  order)  and  recitals,  according  to  the  proceedings; 
see  next  Form  and  Nos.  1582,  1758.] 

Obdkbed,  that  it  be  referred  to  R.  F.,  Esq.,  of  ,  as 

referee : 

1.  To  take  proof  of  the  plaintiff's  title  and  interest  in  and  to 
the  premises  in  the  said  complaint  mentioned,  and  of  the  several 
matters  set  forth  in  said  complaint  [and  if  a  sale  is  sought,  may 
add:  and  to  ascertain  and  report  what  share  or  part  of  said  prem- 
ises belongs  to  each  of  the  parties  to  this  suit,  so  far  as  the  same 
can  be  ascertained,  and  the  nature  and  extent  of  their  respective 
rights  and  interests  therein,  and  an  abstract  of  the  conveyances 
by  which  the  same  are  held.]®^* 

[Where  sale  is  sought:]  2.  That  said  referee  inquire  and  re- 
port whether  a  distinct  parcel  of  the  property  can  be  admeasured 
and  laid  off  to  the  plaintiff  as  tenant  in  dower,  without  material 
injury  to  the  interests  of  the  parties,®**  and  if  the  said  referee 
concludes  that  the  sale  of  the  whole  premises,  or  of  any  lot  or 
separate  parcel  thereof  will  be  necessary,  that  he  specify  the  same 
in  his  report,  together  with  the  reasons  which  render  a  sale  neces- 
sary, and  in  such  case  that  he  also  ascertain  and  report  whether 
any  person  has  a  lien  upon  the  property  or  any  part  thereof 
which  it  is  necessary  to  sell.**^ 

Enter:  [signature  of  judge  hy  initials  of  name  and  title,'] 

MOr  may  refer  the  issues  to  hear  86a  This  inquiry  may  be  postponed 

and    determine.      Compare    O'Dough-  till  confirming  the  sale.     N.  Y.  Code 

erty  p.  Remington  Paper  Co.,  42  Hun,  Civ.  Pro.,  9  1624. 

192,  and  Brown  v.   Brown,  4  Robt.  86b /d.,  {  1610. 

688,  31  How.  Pr.  481.  86c  id.,  §  1621. 
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Oidtr  f «r  iatelocvtory  Jvdgiimt  (after  bMiiiic  I17  tba  co vt)  to 
,  dower.8T 

At  a  Special  lor.  Trial]  Term  [eU., 
as  in  Form  820,  p.  1174]. 
[Title  of  action.] 

[Recite  service  of  summons,  or,  as  to  (uliiUs  voluntary  appear- 
ance; and  appointment  of  guardian  ad  litem  for  any  infatUs  and 
trial  of  issues,  according  to  the  mode; —  if  on  default  to  appear 
or  plead,  after  appropriate  recitals  say:  and  the  court  having 
heard  the  allegations  and  pro6f  of  the  plaintiff" — concluding 
recitals  as  in  other  cases,] 

Obdebed,  that  an  interlocutory  judgment  be  entered  herein 
which  shall  direct  as  follows  [take  in  directions  in  next  Form]. 
Enter:  [signature  of  judge  &y  initials  of  name  and  iMeJ] 


FOSM  Ho.  1088. 
latorlocutory  judcmont  to  admoatuxo  dower.M 

[Title  of  court  and  action.  Recitals  as  in  preceding  Form, 
adding:  and  the  court  having  heard  the  allegations  and  proofs  of 
the  plaintiff,  and  directed  judgment  as  follows:] 

It  18  ADJUDGED,  1.  That  said  [plaintiff]  is  entitled  to  dower 
in  the  real  property  of  her  late  husband  [naming  him]^  which  is 
hereinafter  particularly  described. 

2.  That  said  dower  be  admeasured  by  R  F.,  Esq.,  of  , 

as  referee  [or,  M.  N.,  O.  P.  and  Q.  R.,  of  ,  three  reput- 

able and  disinterested  freeholders,^  hereby  appointed  commis- 
sioners to  make  such  admeasurement].^^ 

[Where  it  is  apprehended  that  sale  may  he  necessary  may  add: 
If  it  is  not  practicable,  or  if,  in  the  opinion  of  such  referee  — 
or,  commissioners  —  it  is  not  for  the  best  interests  of  all  the 
parties  concerned  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel  of  the  property  as  above  described,  that  he  — 
they — report  that  fact  to  this  court,  with  the  reasons  for  ihat 
opinion,  and  all  the  facts  relating  thereto.] 

87  N.  Y.  Code  Civ.  Pro.,  §§  1607,  to  what  is  interlocutory,  see  Rayiior 
1617.    If  an  issue  raised  by  an  answer      v.  Raynor,  94  N.  T.  248. 

has    been    tried,    a    formal    decision  oo  Code  Civ.  Pro.,  f  1607;  James  f. 

should  be  made  instead  of  an  order.  Fields,  5  Heisk.  (Tenn.)  394. 

88  Dwyer  v,  Dwyer,  13  Abb.  Pr,  01  AJs  to  preference  of  lands  not  con- 
(N.  S.)   269.  veyed   with   warranty,   see   Price  t, 

8a  N.  Y.  Code  Civ.  Pro.,  f  1607.    As     Price,  41  Hun,  486,  and  cases  cited. 
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3.    That   said    referee   report   his    [or,   commissioners    report 
their]    proceedings  to  the  court  on  the  day  of  next 

\^or,  i^ith  all  convenient  speed]. 

[//  damages  are  awarded:']  4.  That  it  is  hereby  referred  to 
R.   F.,  Esq.,  of  ,  to  [take  an  account  of  the  rents  and 

profits  from  the  said  property  for  the  six  years  last  past,  and 
ascertain  who  has  received  the  same,  and  to  ascertain  die  plain- 
tiff's share  thereof,  and  to]  ascertain  the  damages  which  plaintifiE 
is  entitled  to  recover  for  the  withholding  of  her  dower  [may  state 
which  rule  of  camptdation;  see  N.  F.  Code  Civ.  Pro.,  §§  1600, 
1601],  and  report  with  all  convenient  speed. 

5.    t^^  direct  as  to  costs,  in  final  judgment,  and   on  what 
property  to  he   charged^]      The  property   above   mentioned  is 
bounded  and  described  as  follows:  [full  description]. 
[Authentication  fey  cleric.'] 

FORM  Ho.  1034. 
Oath  of  ref ereo  or  commisiioiior,  ia  dow«r.8i 

\Title  of  court  and  action.] 
\_Venue.] 

R.  P.,  the  referee  [or,  M.  N.,  O.  P.,  and  Q.  R.,  commis- 
sioners], appointed  to  admeasure  dower  herein  by  an  interlocu- 
tory judgment  dated  the  day  of  ,  19  >  being  duly 
sworn  [each  for  himself],  says:  that  he  will  faithfully,  honestly 
and  impartially  discharge  the  trust  reposed  in  him  [if  fey  a 
referee  directed  to  determine  any  other  question,  or  to  hear  and 
determine  the  issues,^  oAfJ,  and  will  faithfully  and  fairly  [try 
the  issues  and]  determine  the  questions  referred  to  him,  and 
make  a  just  and  true  report  according  to  the  best  of  his 
understanding. 

[Jurat.]  [Signature.] 

[FUe  with  the  county  clerk  before  commencing  duty.] 

FORM  Ho.  1086. 
Seport  of  referee  or  commiiiioners  adnnasuriog  dower.M 

[Title  of  court  and  action.] 

To  the  Court  of  [or,  to  Hon.  J.  K.,  county 

judge  of  county  of  ] . 

The  undersigned  R  P.,  the  referee  [or,  M.  K,  O.  P.,  and 
Q.  R.,  the  commissioners  —  or,  M.  N".  and  O.  P.,  a  majority  of 
the   commisflionors]    appointed    by    an    interlocutory    judgment 

t«X.  Y.  Cmle  Civ.  Pro.,  $  1608.       M /d.,  §  1610. 
M/d.,  §  1015. 
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herein,  dated  the  day  of  ,  19     ^  to  ftdmeaBore  the 

plaintiff's  dower  in  the  property  therein  described,  reepeetfnily 
report: 

L  Before  entering  upon  my  duties  I  took  and  filed  tlie  oath 
prescribed  oy  law. 

lOr  if  the  report  is  by  commissioners .'1 

I.  The  undersigned  [or,  said  M.  N.  and  O.  P.,  together  with 
Q.  R.y  also  a  commissioner  appointed  by  said  interlocutory  judg- 
ment] met  together  in  the  performance  of  all  their  duti^  under 
said  judgment;  and  before  entering  upon  their  duties  took  and 
filed  the  oath  prescribed  by  law. 

II.  On  the  day  of  ,  19  ,  I  appeared  [or,  we 
met]  on  the  premises  described  in  the  said  interlocutory  judg- 
ment, at  the  ;  and  A.  B.,  by  his  attorney  A.  T.,  and 
Y.  Z.y  by  his  guardian  G.  H.,  then  and  there  appeared  before 
me  lor,  us  —  or  annex  and  refer  to  proof  of  notice  to  appear.^ 

III.  Thereupon  I  [or,  we]  caused  a  survey  of  the  premises 
described  in  said  interlocutory  judgment,  to  be  made  in  the  pres- 
ence of  said  parties,  a  map  of  which  is  hereto  annexed,  and 
marked  Exhibit  A. 

IV.  I  lor,  we]  thereupon  admeasured  and  laid  off  as  dower 
of  the  plaintiff  a  distinct  parcel  containing  the  one-third  part 
of  the  said  premises,  being  the  part  designated  on  said  map  by 
the  word  "  Dower,"  which  said  parcel  is  bounded  and  described 
as  follows:  [description  by  posts,  stones,  or  other  permanent 
monuments.'\  In  making  said  admeasurement,  I  lor,  we]  took 
into  consideration  all  permanent  improvements  made  upon  the 
premises  in  the  judgment  described,  after  the  death  of  the  plain- 
tiff's husband,  or  after  alienation  thereof  by  him,  and  thoee  im- 
provements I  [or,  we]  awarded  [so  far  as  practicable]  within 
the  part  not  laid  off  as  above  to  the  plaintiff  [and  for  such  of  said 
permanent  improvements  as  could  not  practically  be  so  awarded 
I  [or,  we]  made  a  deduction  from  the  part  which  otherwise  would 
have  been  laid  off  to  the  plaintiff,  of .  acres,  which,  in  my 
[or,  our]  judgment,  is  a  deduction  proportionate  to  the  benefit 
which  she  will  derive  from  so  much  of  those  improvements  as  is 
included  in  the  part  laid  off  to  her. 

[Or  if  not  practicable,  or  not  for  the  best  interests  of  ths  parlies 
to  lay  off  a  distinct  parcel,  state  the  reasons  for  that  opinion,  and 
all  the  facts  relating  thereto.     See  Forms  in  Partitiofkl 


TRIAL,   BTC. VIH.   PSOinLlAB  TO   DOWEB.  1981 

-  V.  The  items  of  my  [or,  our]  charges  herein  are : 

LTen]  days'  service  of  the  referee  at  $6  per  day***  [or, 
of  each  commissioner,  at  $6  per  day]** $ 

Oash  paid  to  R.  S.,  surveyor,  for  days  actually  and 
necessarily  occupied  in  surveying,  laying  out,  mark- 
ing and  mapping  the  premises,  at  $5  per  day*' 

Oasb  paid  S.  S.  and  T.  8.,  assistants  employed  as  chain 
and  flag  bearers,  days  each,  actually  and  neces- 
sarily occupied  in  surveying  under  said  surveyor's 
direction,  at  $2  per  day  each** 

Traveling  expenses  of  

'Fees  for  administering  oath  or  aflSrmation  to  ....     

The  testimony  taken  by  us  in  reference  to  the  said  permanent 
improvemcAts,  signed  by  the  witnesses  [and  the  documentary 
evidence],  is  hereto  annexed. 

[^DateJ]  ISignaiurea.  ] 

^Acknowledgment  or  proof;  see  Form  No.  822,  p.  1176.] 

[File  mth  clerh.'\ 

FORM  Ho.  1936. 

Hotic*  of  motion  (or  order  to  show  cause)  to  confirm  report  admeasvriag 

dower. 

l^Move  the  court;  see  Forms  Nos.  815,  818,  for  an  order :^  con- 
firming the  report  of  R.  F.,  referee  [or,  of  M.  N.,  O.  P.  and 
Q.  R,  commissioners],  appointed  by  the  interlocutory  judgment 
herein  to  admeasure  the  plaintiffs  dower  in  the  premises  therein 
mentioned,  [and  overruling  the  exceptions  thereto,]  and  for  such 

other  [etc.'], 

FORM  No.  1037. 

Order  confirming  report  admeasnrina  dower. 

At  a  Special  Term  [etc.:  see  Form 
No.  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  report  of  R.  F.,  the  referee  [or, 
M.  N.,  O.  P.  and  Q.  R.,  commissioners]  appointed  to  admeasure 
plaintiff's  dower  herein,  filed  the  day  of  ,  19     [and 

on  proof  of  due  service  of  notice  of  this  motion  on  ,  attor- 

ney for  Y.  Z.],  and  on  motion  of  A.  T.,  attorney  for  said  plaintiff, 
and  after  hearing  for  the  defendant  Y.  Z.  [or,  no  one 

appearing]  in  opposition: 

« y.  Y.  Code  Civ.  Pro.,  I  3296.  »T7A 

M/d.,  §  3299.  9S/d. 
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Obdehed,  that  said  report  [and  admeasnrementl  be,  and  the 
same  is,  in  all  respects  confirmed ;  and  that  the  fees  and  ezpenaes 
of  tlie  referee  [or,  commissioners]  are  taxed  at  dollars 

[or,  be  taxed  by  the  derk  on  notice  to  ] ;  and  that  final 

judgment  may  be  entered  accordingly  [on  days'  notice  of 

settlement]. 

Enter:  [signature  of  judge  6y  initiak  of  nahte  and  title.] 

FOKM  Ho.  lOSa 
final  JudcmsBt  admeasuiag  dower,  or  fiziac  saaul  chaxse  thtnimM 

[Title  of  court  and  action.'] 

[Recitals  according  to  the  mode  of  trial,  or  default,  etc,  con- 
tinuing as  thus:]  And  the  report  of  the  referee  [or,  commis- 
sioners] appointed  by  an  interlocutory  judgment  duly  made  and 
entered  herein  on  the  day  of  19     ,  having  been 

filed  on  the  day  of  >  19     j  whereby  it  appeais  that 

the  property  mentioned  in  the  complaint  has  been  surveyed  and 
a  map  annexed  to  said  report  as  a  part  thereof,^  and  ihat  a 
distinct  parcel  thereof,  hereinafter  described,  has  been  dulv 
admeasured  and  laid  off  to  the  plaintiff  as  her  dower  [if  damafjt.^ 
have  been  recox^ered  or  reported,  recite  the  fact],  and  the  oo?t< 
of  the  plaintiff  having  been  duly  adjusted  at  dollar*; 

Now,  after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  T.  Z.,  of 
counsel  for,  and  on  proof  of  due  notice  of  said  report  and  thi^ 
application  for  judgment,  and  no  one  appearing]  for  defendant 
in  opposition,  and  on  motion  of  A.  T.,  attorney  for  plaintiff: 

It  is  adjudged,  1.  That  said  report  and  admeasurement  stand 
confirmed. 

2.  That  the  premises  hereinafter  described  have  been  and  are 
admeasured  and  laid  off  to  the  plaintiff,  for  dower  as  the  widow 
of  J  and  she  is  hereby  awarded  possession  of  the  same 

during  her  natural  life,'  subject  to  the  payment  of  all  taxes, 
assessments  and  other  charges  accruing  thereupon  after  she  takes 
possession.'  Said  premises  hereby  awarded  are  bounded  and 
described  as  follows:  [fuU  description.] 

»N.T.  Code  Civ.  Pro..  §  1613.    As  made.      James    v.    Fields,   5   Heisk. 

to  judgment  for  an  annual  sum  when  (Tenn.)  3S4. 

admeasurement  cannot  be  made,  see  SAgnew  «.  Liehten   (in.,  1887),  8 

Hclntyre  v.  Clark,  43  Hun,  352.  West  Rep.  344;   Fiaher  v.  OmeaU 

The  final  judprment  is  enforcible  by  (Va.,  1887),  11  Va.  L.  J.  372. 

writ  of  assistanoe,  or  action  of  eject-  a  As  to  exception  in  ease  of  mort- 

ment.     See  Jimeson  v.  Pierce,  78  App.  gage  assumed  by  husband's  gnotfc, 

Div.  9,  79  N.  Y.  Supp.  3.  see  Bartlett  r.  Musliner,  28  Hub,  2». 

1  Such    a    map    should    always   be 
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\_Or  if  it  has  been  reported  not  practicable,  or  not  for  the  inter- 
esU  of  all  the  parties,  to  admeasure  and  lay  off  a  distinct  parcel, 
specify  sum  to  be  paid  annually,  or  oftener,  with  a  provision 
thai  the  sums  to  be  paid  remain  a  charge  upon  the  property  during 
her  natural  life,^ 

3.  That  the  plaintiff  do  recover  from  the  defendant  Inaming 
him  if  one  of  several  —  if  damages  are  awarded:  the  sum  of 

dollars  damages  for  withholding  her  dower,  with] 
dollars  costs'  of  this  action  [amounting  together  to  dollars]. 

Enter:  [signature  of  judge  by  initials  of  name  and  tUleJ] 

FORM  No.  1039. 
Consent  of  widow  to  accept  grots  tiiiii.7 

[As  in  partition.  Form  2014  or  2015,  except  that  if  it  be  de- 
sired thai  the  value  shall  not  be  fixed  except  by  sale,  substitute 
ifh  last  line,  for  "  ascertained  pursuant  to  law,"  the  words  "  ascer- 
tained after  sale  pursuant  to  law."] 

FORM  No.  1040. 
Hotice  of  motion  (or  order  to  show  canie)  for  leave  to  pay  widow  n  grots  tiim.8 

[Title  and  recitals  {motion  before  the  court)  as  in  other  cases; 
see  Forms  Nos.  815  and  818,  pp.  1171  and  1174  of  this  volume, 
stating  relief,  as  thus:"]  for  an  order  [or,  why  an  order  should  not 
be  made]  granting  this  defendant  leave,  in  case  a  sale  of  said 
premises  he  directed  to  pay  to  plaintiff  a  gross  sum  to  be  ascer- 
tained pursuant  to  law  under  said  consent,  in  full  satisfaction  and 
discharge  of  her  dower  right  claimed  in  this  action,  and  for  such 
other  and  further  relief  as  may  be  just. 

4N.  T.  Code  Civ.  Pro.,  (  1613.  Super.  Ct.  83,  as  to  tenancy  during 

B  Reeves  v.  Reeves,  54  111.  332.  minority  of  another  person. 

6  As  to  when  costs  are  discretion-  For  effect  of  widow's  death  after 
ary,  compare  McKeen  «.  Fish,  33  Hun,  consent,  see  Robinson  v.  Qovers,  138 
28;  Everson  v.  McMnllen,  46  id.  578.  N.  T.  425;  Fulton  v,  Fulton,  8  Abb. 

7  File  before  interlocutory  judgment  N.  C.  210;  McKeen  v.  Fish,  33  Hun, 
on  default,  or  before  commencement  28. 

of  trial;  and  serve  copy  with  notice  SN.  Y.  Code  Civ.  Pro.,  |  1618.    An 

of  fiUng  on  each  adverse  party  who  order  granting  this  motion  will  ter- 

hss  appeared  or  who  appears  after  minate  plaintiiTs  case.     The  affidavit 

filing.     K.  T.  Code  Civ.  Pro.,  §  1617.  will  sUte  the  object  of  action  and  the 

If  not  filed  until  after  entry  of  in-  proceedings,    including    filing   of    lia 

terloentory  judgment,  this  is  a  mere  pendens^  sufficiently  to  show  that  ap- 

irre^larity.    Freeman  v.  Aheam,  64  plication  for  sale  is  not  premature, 

App.  Div.  509,  72  N.  T.  8upp.  326.  and  the  fact  of  consent  annexing  copy, 

Not  snplicable  where  the  estate  is  and,  unless  reference  is  to  be  had,  evi- 

not  for  life,  but  for  widowhood  only,  dence  of  age  of  widow,  on  which  the 

Seheu  r.  Lehning,  31  Hun,  183.    But  court  can  compute  the  sum. 
compare  Bond  v.  McNiff,  38  N.  Y. 
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FORM  Ho.  IMl. 
iBtarlocvtanr  J«dgiimt0i«r  a^  to  pay  < 

[Tifk  and  recitals,  as  in  other  cases;  reciting  also  ihai  pbtm- 
tiff's  consent  to  accept  a  gross  sum  in  lieu  of  dower  to  he  ascer- 
tained (after  sale)^  pursuant  to  law,  has  been  filed;  and  thdt  the 
referee  has  reported  that  a  distinct  parcel  of  the  property  cannot 
be  admeasured  and  laid  off  to  the  plaintiff  without  material 
injury  to  the  interest  of  the  parties;  and  (hat  the  referee  has 
reported  as  to  liens.} 

It  is  adjudokd,  1.  That  said  report  stand  confirmed. 

2.  That  the  plaintiff,  as  widow  of  C.  B.^  is  entitled  to  dower 
in  the  premises  hereinafter  described. 

8.  [May  recite  title  as  thus:}  That  W.  Z.  and  Y.  Z.,  children 
of  C  B.,  deceased,  mentioned  in  said  complaint  and  report,  are 
seized  of  said  premises,  with  the  appurtenances,  as  tenants  in 
common,  subject  to  the  dower  aforesaid  [and  also  subject  to  have 
their  estate  and  interest  in  said  premises  divested  by  the  execution 
of  the  power  of  sale  in  the  will  of  the  said  C.  B.,  deceased,  to 
carry  out  the  trusts  in  the  said  will  mentioned]. 

4.  That  the  said  children  of  the  said  C.  B.  are  each  seized  of 
one  undivided  part  thereof,  subject  as  aforesaid. 

5.  That  the  executors,  upon  the  sale  of  said  premises  and  the 
payment  of  costs  and  expenses  of  sale  and  satisfaction  of  dower, 
are  entitled  to  receive  the  whole  residue  of  the  proceeds  of  said 
sale  for  the  purposes  of  the  trusts  created  in  and  by  said  wilL] 

[As  to  direction  for  sale,^^  see  Partition,  Form  No.  1999.] 

6.  That  upon  the  confirmation  of  the  sale  so  to  be  made,  each 
party  to  the  action  and  every  person  derivin«j  title  from,  through 
or  under  a  party  after  the  filing  of  the  judgment-roll  in  for,  of 
the  notice  of  the  pendency  of]  this  action,  be  barred  of  and  from 
any  right,  title  or  interest  in  or  to  the  property  sold. 

7.  The  premises  so  to  be  sold  are  bounded  and  described  as 
follows:  [full  description.'] 

[Report  of  sale  by  referee;  see  Chapter  XVI. } 

» N.   Y.  Code  Civ.  Pro..  (|    161»-  prior  Hen,  if  any,  see  N.  Y.  Code  Cvr. 

1622.      The   order   for   interlocutory  Pro.,  |  1S22. 

judgment  may  be  adapted  from  this  If   the   husband's   interest    in  the 

and  Form  1032.    Final  judf^ment  will  lands  was  an  undivided  one,  only  that 

confirm  the  sale  and  direct  as  to  dis-  interest  should  be  directed  to  be  sold, 

tribution  of  proceeds.     (  1624.  Card  r.  Pudney,  42  App.  Div.  405,  59 

10  As    to    direction    coneemtng    a  N.  Y.  Supp.  87S. 
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FOSM  Ko.  IMS. 
Oriar  for  fintf  fm^zfoaDt  t^on  tala  to  pay  dower. 

At  a  Special  Term  [etc.;  see  Form 
No8.  820,  p.  1174]. 
\^Title  of  action.] 

This  cause  having  been  regularly  brought  on  for  final  hearing 
and  judgment  upon  the  pleadings,  interlocutory  judgment,  and 
the  report  of  sale  by  R.  F.,  the  referee  \_or,  sheriff],  pursuant 
thexseto,  filed  the  day  of  ,19     land  recite  any  other 

papers  used — and  on  reading  and  filing  proof  of  due  notice  of 
this  application  given  to  Z.  T.,  attorney  for  defendant],  and  after 
hearing  A.  T.,  of  counsel  for  plaintiff,  and  Z.  T.  [or,  no  one 
appearing],  for  defendant  in  opposition,  and  due  deliberation 
being  had;  Now,  on  motion  of  A.  T.,  attorney  for  plaintiff; 

It  is  obdebed  and  adjudged,  1.  That  said  report  be  and  the 
same  hereby  is  in  all  respects  confirmed. 

2.  That  the  said  referee  [^or,  sheriff]  pay  and  distribute  said 
proceeds  of  sale  as  follows:  [direct  in  detail,^ 

3.  That  each  party  to  this  action,  and  every  person  deriving 
title  from,  through  or  under  a  party  after  the  filing  of  the  judg- 
ment-roll [or,  after  the  filing  of  the  notice  of  the  pendency  of 
this  action  hereinbefore  mentioned],  be  and  hereby  is  barred  of 
and  from  all  estate,  right,  title  or  interest  in  or  to  the  property 
sold. 


SECTION  ni. 
Pbogbedihos  Pbcxjliab  to  EjxcncsNT. 

rORMS. 

1M3.  Affidavit  to  mo^  for  new  trial  1946.  Decision  after  trial  by  oonrt  dl- 

in  ejeeUnent.  recting     removal     of     wire 

1944.  Order  thereon.  strung  over  premisee. 

1945.  Verdict  in  an  action  lor  land  1947.  Judgment  in  ejectment. 

(ejectment).  1948.  The    same;     where    plaintiff's 
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title  expired  before  trial. 
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AfUATit  to  mow  to  nsw  tiUl  in  tjectamtu 

[Title  of  court  and  actiofu'] 
IVenue.'] 
Y.  Z.,  being  duly  Bwoni|  says : 

I.  That  he  is  the  defendant**  above  named. 

II.  That  this  action  is  ejectment  for  [here  briefly  designate 
the  premises}  y  but  is  not  founded  on  a  right  of  entry  for  non- 
payment of  rent,  nor  an  allegation  of  rent  in  arrear.^  And  this 
defendant  was  personally  served  with  the  summons  within  the 
State  \_or,  appeared]  and  answered.*^ 

III.  [State  mode  of  trial,  etc.,  as  thus:}  That  the  issues  raised 
by  said  answer  were  tried  at  a  Trial  Term  of  this  court,  in  the 
county  of  ,  on  the  day  of  ,  19  ,  before 
Mr.  Justice  J.  K.  and  a  jury;  and  a  verdict  rendered  for  [plain- 
tiff], upon  which  judgment  in  this  action  was  first  entered^^  in 
the  office  of  the  clerk  of  said  county,  on  the  day  of  , 
19  .  Said  judgment  was  against  deponent,  and  the  judgment- 
roll  was  duly  filed  in  said  office  on  the  day  of  ,  and 
within  [three]  years  past 

IV.  That  all  costs  and  damacres  included  in  said  judgment, 
other  than  for  rents  and  profits,  or  use  and  occupation,  have  been 
paid  to  plaintiff. 

[Or,  if  unpaid,  state  as  thu3:'\  IV.  That  said  judgment  in- 
cluded dollars  costs;  but  no  damages  for  withholding  the 
premises  other  than  the  value  of  rents  and  profits  or  use  and 
occupation  [except  the  sum  of  dollars],  which  costs  [or, 
which  damages  and  costs,   amounting  together  to  dollars] 

11  Not  applicable  in  an  equitable  or  etc.    The  order  may  still,  as  formerlT, 

statutory  action  to  test  the  validity  be  made  before  jud^^ent.     Post  r. 

of  a  will.    Shumway  v,  Shumway,  42  Moran,  61  How.  Pr.  122. 

N.  Y.  143;  Marvin  t;.  Marvin,  11  Abb.  12  If  heir,  devisee  or  assignee,  state 

Pr.    (N.    S.)    102;    s.   P.,    Truitt   r.  the  fact,  and  when  and  how  he  be- 

Truitt,  37  Ind.  514  (specific  perform-  came  such.     See  Howell  v.  Leavitt,  90 

ance  or  creditor's  action);    Over  v,  N.  Y.  238. 

Moss,  41  td.  463   (summary  proceed-  is  Compare    Christie   v,    Bloomin^- 

inps).  dale,  18  How.  Pr.  12,  with  N.  Y.  Code 

The  first  application,  bein^  matter  Civ.  Pro.,  §f  1525,  1528. 

of  right,  may  be  ew  parte.    Whitlock  M  N.   Y.   Code   Civ.  Pro.,  f  f  445, 

V,  Vancleave,  39  Ind.  511.      On  the  1528. 

second,  give  notice.     N.  Y.  Code  Civ.  is  Chautauqua  Co.  Bank  v.  White. 

Pro.,   S8   1525,   1526.     If  practicable,  23  N.  Y.  347. 
serve  the  party.     See  Vol.  I,  p.  385, 
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deponent  is  ready  and  willing  to  pay  on  obtaining  an  order  for 
the  vacating  of  said  judgment  and  a  direction  for  a  new  trial*® 

V.  That  no  previous  application  for  a  new  trial  herein  has 
been  made  [or  if  made,  slate  what,  and  if  previous  application 
was  granted  and  a  new  trial  had,  state  facts  showing  that  justice 
will  he  promoted  and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established  hy  a  second  new  trial]}^ 

[JuraLli  [Signature.li 

FORM  No.  1944. 

Order  for  new  trial  in  ejectmentiT 
[^Title  (court  order)  and  recitals  according  to  the  case.'] 

Obdeeed^  that  the  judgment  herein,  entered  on  the  day  of 

,19     ,  in  the  office  of  the  clerk  of  y  be  and 

the  same  is  hereby  vacated,  and  the  motion  for  a  new  trial,  as 
of  course  under  the  statute,  be  granted,  upon  the  payment  by 
Y.  Z.  to  the  plaintiff  [or,  his  attorney  —  unless  made  before 
judgment,  add:  within  days  after  the  date  of  this  order],  of 

the  sum  of  dollars,  being  all  the  costs  and  all  damages,, 

other  than  for  rents  and  profits  or  for  use  and  occupation,  awarded 
by  said  judgment,  together  with  interest  thereon  from  the 
day  of  9  19     I  until  such  payment. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  Ho.  1946. 
Verdict  in  an  action  for  ejectmentis 
The  jury  find  a  verdict  upon  all  the  issues  of  fact  in  favor  of 
the  plaintiff,  for  the  premises  claimed  in  the  complaint^®  [or  if  for 

le  This  is  a  Btrict  condition.    David-  Code  Civ.  Pro.,  |  1520.    Restitution 

son    V.    Lamprey,     16    Minn.    445;  may  be  thereafter  adjudged,   if  the 

Setike  r.  Setzke,  121  HI.  30,  11  N.  E.  adversary  is  successful  upon  the  new 

Rep.  015.  trial.    Id,    Such  restitution  must,  of 

16ft  The  first  new  trial  is  matter  of  course,  be  limited  to  the  exact  prem- 

right;  but  a  second  new  trial  is  mat-  ises  involved  in  the  issue.    Barson  17. 

ter  of  favor,  upon  grounds  appearing  Mulligan,  04  N.  Y.  Supp.  690. 

in  the'  moving  papers  that  justice  will  is  Such  portion  of  the  issues  as  the 

be  promoted  and  the  rights  of  the  court  may  have  disposed  of  should  be 

parties     more     satisfactorily     asoer-  included  in  the  clerk's  minutes;  and 

iained.    Doorley  i;.  O'Gorman,  31  App.  if  omitted,  may  be  supplied  by  a  sub- 

Div.  216,  62  N.  Y.  Supp.  636;  Keeler  sequent  order  directing  the  clerk  to 

r.  Dennis,  30  Hun,  18.     Unless  dif-  make  an  entry  in  his  minutes  in  con- 

ferent  evidence  can  be  supplied,  the  formity  with  the  disposition  made  by 

former  judgment  is  conclusive.    N.  Y.  the  court.     See  Barson  v.  Mulligan, 

C.  ft  H.  R.  R.  R.  Co.  V,  Brennan,  24  77  App.  Div.  638,  79  N.  Y.  Supp.  34. 

App.  Div.  343,  48  N.  Y.  Supp.  675;  The  action  is  triable  by  a  jury,  al- 

aflTd,  163  N.  Y.  684.  though  the  complaint  demands  inci- 

17  If  the  successful  party  under  the  dental   equitable   relief.     Remsen    r. 

judgment  has  already  obtained  pos-  N.  Y.  C.  k  H.  R.  R.  R.  Co.,  Ill  App. 

session,  this  order  will  not  interfere  Div.  413,  07  N.  Y.  Punn.  902. 

with    continued    possession.      K.    Y.  lOThis  is  only  proper,  where  the 
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a  part  only,  ducribe  the  land;  or,  for  one  equal  nndivided  Iialf 
of  the  premiBeSy  efc],  in  fee  lor  otherwise,  specifying  the  nature 
of  the  tenur^]  ;  [if  damages  are  awarded,  add:'\  and  they  aase^ 
the  damages  which  the  plamti£F  is  entitled  to  recover  from  the 
defendant  Y.  Z,  by  reason  of  the  withholding  of  the  same,  at 
dollars***  \if  recovery  was  hy  reason  of  non-payment  of 
rent,  add:  and  they  find  that  the  amount  of  rent  in  arrears  to 
the  plaintiff  is  dollars**]. 

FORM  No.  1M6. 

Bediioiiy  after  trial  without  Jury,  in  eJectsMat  to  remoTe  wirostmaa  vnt 

plaiatilPB  px«]iiiMa.» 

[After  recitals  as  in  Form  No.  1748,  the  findings  and  con- 
clusions may  proceed  as  follows:'] 

Findings  of  f'ACT. 

I.  The  plaintiff,  at  all  the  times  mentioned  in  the  complaint,  was 
and  has  ever  since  continued  to  be  the  owner  in  fee  of  the  prem- 
ises described  in  the  complaint,  and  was  and  is  entitled  to  the 
immediate  possession  thereof. 

II.  The  defendant  on  or  about  ,19  ,  without  the 
consent  of  the  plaintiff  and  without  lawful  authority,  entered 
upon  the  said  premises  and  stretched  a  wire  over  and  across  the 
same  in  the  manner  described  in  the  complaint,  and  maintained 
said  wire  upon  said  premises  until  ,  19  ,  when  the 
defendant  removed  the  said  wire  entirely  from  plaintiff's  said 
premises. 

III.  The  plaintiff  has  been  in  possession  of  the  ][>reinises 
described  in  the  complaint  at  all  the  times  mentioned  therein 
and  since,  except  that  portion  thereof  occupied  by  the  defendant 
with  said  wire  during  the  period  specified  in  the  last  finding  of 
fact 

complaint  containB  a  specific  deaorip-  20  N.  T.  Code  Civ.  Pro.,  I  1519; 
tlon  of  the  premises  to  which  plaintiff  Lever  v.  Foote,  82  Hun,  393,  31  N.  Y. 
is  found  to  be  entitled.  Otherwise  the  8upp.  356;  Reformed  Ch.  o.  School- 
verdict  must  define  exactly  the  prem-  craft,  65  N.  Y.  134. 
ises  awarded.  See  De  Clemente  v,  aot  See  as  to  period  for  which  dam- 
Winstanley,  8  Misc.  46,  28  N.  Y.  ages  may  be  recovered.  Willis  v.  Mc- 
Supp.  613.  Kinnon,  178  K.  Y.  451. 

If  the  verdict  is  excessive,  plaintiff  21 N.  Y.  Code  Civ.  Pro.,  |  1507. 

may  remit  as  to  part,  as  in  case  of  a  32  Action  and   judgment  sustained 

money  judgment.    Keen  v.  Sclmedler,  on  this  decision  in  Butler  v.  Frontier 

6  West.  Rep.  851.  Tel.  Co.,  109  App.  Div.  217,  96  N.  Y. 

Supp.  684,  ard  186  N.  Y.  486. 
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IV.  The  plaintiff  has  sustained  [nominal  damages  of  six  cents] 
in  tbe  withholding  by  the  defendant  of  that  portion  of  the  jnrem- 
ises  occupied  by  said  wire  for  the  period  above  specified. 

Conclusion  of  Law. 

The  plaintiff  is  the  owner  in  fee  of  the  premises  described  in 
the  complaint,  and  entitled  to  the  immediate  possession  thereof, 
and  was  entitled  at  the  commencement  of  this  action  to  have  said 
wire  removed  from  said  premises,  and  he  is  entitled  to  judgment 
against  the  defendant  so  declaring,  and  for  [six  cents]  damages 
for  withholding  the  said  property,  and  for  the  costs  of  this  action^ 
and  the  clerk  is  directed  to  enter  judgment  accordingly. 

FORM  No.  1047. 
Judgment  in  ejectment  (or  equitable  action  for  real  property). 
[^Title  and  recitals.     See  other  Forms.'] 

It  is  adjudged  that  plaintifP*  [or  in  case  of  an  iniervenor,^  the 
defendant  W.  X.]  is,  and  at  and  before  the  commencement  of 
this  action  was,  the  owner  in  fee  [or,  for  his  own  life  —  for  the 
life  of  M.  N.  of  ,^  —  or,  possessed  of  a  term  of 

years  from  the  day  of  ,  19     ],  in  the  hereinafter 

described  premises  [or,  of  an  undivided  one-half  share  in  the  here- 
inafter described  premises],  and  is  entitled  to  recover  possession 
thereof  from  the  defendant  Y.  Z.,  [and  if  a  limited  term,  add:  and 
to  hold  possession  thereof  until  the  day  of  ,  19     ,]^® 

together  with  dollars^  [or,  and  to  recover  dollars  from 

the  defendant  W.  X.]  as  damages*  for  the  withholding  thereof,  to- 
gether with  dollars,  his  costs^  of  this  action,  amounting 

ssK.  Y.  Code  Civ.  Pro.,  (fi   1510,  no  longer  necessary  to  insert,  for  the 

1524;  Koon  r.  Nichols,  63  111.  163.  statute  gives  execution. 

M  Donner  v.  Palmer,  45  Cal.  180.  28  This   includes   rents  and  profit <i 

25  Simmons  v.  Taylor,  10  App.  Div.  and  use  and  oocupation,  if  aiy  are 

4»»,  504,  46  N.  Y.  Supp.  730.  recoverable.     N.  Y.   Code  Civ.   Pro., 

M  Lever  v,  Poote,  82  Hun,  303,  31  ||   1407,  1531.     Compare  Wallace  r. 

y.  Y.  Supp.  356.  Berdell,  101  N.  Y.  13.    If  there  is  a 

ST  In   the   absence   of   statute  this  deduction  for  improvements  it  should 

award  of  possession  is,  in  itself,  with-  be  made  from  this  sum  before  entry 

out  the  preceding  declaration  of  title,  of  the  judgment.     Scott  v,  Reese,  38 

Bufflcient  as  estoblishing  the  title  in  Wise.  636.     See  Clute  r.  Emmerich, 

issue   in   the    pleadings.      Cagger   v,  26  Hun,  10;  Smith  r.  Robertson,  89 

Unsing,  64  N.  Y.  417.  N.  Y.  555. 

But  in   Nemr   York,  the  judgment  » Costs  are  of  right  if  the  action 

should  specify  the  character  of  the  was  triable  by  jury  as  of  right.  N.  Y. 

plaintiffs  estate.  Simmons  v,  Taylor;  Code  Civ.  Pro.,  fi  3228.    If  the  action 

Lever  r.  Foote,  supra.  was  equitable  they  are  discretionary. 

The  old  Form  included  an  award  Law  v.  McDonald,  0  Hun,  23. 
of  a  writ  of  possession,  but  this  it  is 
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in   all  to  dollars.     The   premises  above  mentioned   are 

bounded  and  described  as  follows:  [ftdl  description^  mefUianing 
any  existing  qualifications,  such  as  easements,  etcJ] 

The  description  should  he  adequate  to  enable  the  sheriff  to  iden- 
tify the  premises  without  reference  to  other  papers.^ 

FORM  Ho.  1948. 
Tbs  MUM— where  pUintilPs  titia  expired  before  tiiaUi 

It  IB  ADJUDOED  that  plaintiff  recover  of  the  defendant 
dollars  damages  for  the  withholding  of  the  premises  described  in 
the  complaint  prior  to  the         day  of  ,  19     ,  wh^i  the 

plaintiff's  title  expired,  and  dollars  costs  of  this  action, 

amounting  in  all  to  dollars. 


SECTION  IV. 
PaocECDnfos  Pbcuuab  to  VouaumumiL 


FORMS. 

IMO.  Judgment   of   foreeloture   and  1050. 

■ale. 

105O-10S6.  SUtementa  suitable  to  in-  1060. 

Mft  in  foregoing  Form.  1061. 

1056.  Notice  of  claim  to  surplus  in  1062. 

foreclosure. 

1057.  Affidavit  to  move  for  reference.      1063. 

1058.  Notice  of  motion  (or  order  to 

show  cause)  for  reference. 


Certificate  by  derk  to  the  ap- 
pearances and  claims. 

Order  of  reference  of  claims. 

Report  of  referee. 

Notice  of  motion  for  pajment 
out  of  surplus. 

Order  (final)  as  to  surplus. 


[For  proceedings  upon  default,  preliminary  to  final  judgment, 
see  Forms  Nos.  1584-1590,  pp.  1766-1772  of  this  volume.y* 

[For  Notice  of  Sale,  Report  of  Sale,  Order  Confirming,  etc., 
see  Forms  2228  et  seq.li 


so  Metes  and  bounds  may  not  be 
always  essential,  though  of  the  high- 
est importance  upon  the  conclusive- 
ness of  the  judgment.  A  description 
by  name,  where  the  property  is  well 
known,  may  in  some  cases  be  suffi- 
cient. Glacier  Mountain  Silver  Min- 
ing Co.  V.  Willis,  127  U.  S.  471.  As 
to  description  of  unexpired  terra,  see 
Carroll  v.  Carroll,  16  How.  U.  R.  276. 

81 N.  Y.  Code  Civ.  Pro.,  §  1520,  for- 
merly  2  N.  Y.  R.  R.  308,  f  31.  This 
applies  wherever  plaintiff's  title  i 


to  exist  before  trial,  by  its  own  limit- 
ation, or  otherwise.  And  it  is  not 
necessary  to  file  a  supplemental  an- 
swer to  enable  defendant  to  avail  hirn- 
self  of  this  provision.  Lang  it.  Wil- 
braham,  2  Duer,  171. 

sa  After  notice,  served  upon  the  de- 
fendants who  have  appeared,  of  sp- 
plication  for  the  relief  demanded  in 
the  complaint,  no  further  notice  is 
necessary  to  obtain  final  judgment, 
although  on  the  return  day  of  the 
motion  the  plaintiff's  attorney  merely 
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FOSM  No.  IMO. 
Judgment  of  f  oredocim  and  lale^ 

{Title  of  court  and  action,  naming  aU  the  parties.'] 

Upon  the  summons  and  complaint  [and  answer]  duly  filed  in 

this  action,  and  on  reading  [^and  if  hot  already  filed,  add:  and 

filing]   the  affidavit  of  M.  N.,  verified  the  day  of  , 

19      ,    and  notices  of  appearance  showing  that  each  and  all  of 

the  defendants  herein  [except  Y.  Z.]  have  been  duly  personally 

served  with  the  summons  in  this  action  within  this  State,  or  have 

voluntarily  appeared  therein   [and,  if  any  are  excepted,  state 

serve  hy  publication  or  substitution;  see  Form  1758].      And  on 

reading  and  filing  the  affidavit  of  A.  T.,  attorney  for  the  plaintiff, 

verified  the  day  of  ^  19     >  whereby  it  appears  that 

more  than  twenty  days  have  elapsed  since  said  defendants  were 

so  served  or  appeared,  and  their  time  to  answer  has  fully  expired 

and  that  no  demurrer  or  answer  has  been  served  herein  by  any 

one  of  the  defendants,  [except  the  answer  of  the  defendant  U.  V., 

who  is  an  infant,  and  whose  answer  by  his  guardian  does  not 

deny  any  material  all^ation  of  die  complaint]  ;  and  also  showing 

that  the  summons  and  complaint  in  this  action,  and  due  notice  of 

the  pendency  of  this  action,  were  duly  filed  in  the  office  of  the 

clerk  of  the  county  of  ,  on  the  day  of  ,  19     ;  * 

and   an  order  of  reference  having  been  made  to  compute  die 

amount  due  to  the  plaintiff  upon  the  bond  and  mortgage  set  forth 

in  the  complaint  \_and  if  any  of  defendants  are  infants,  having 

put  in  general  answer,  or  are  absentees,  add:  and  to  take  proof 

of  the  facts  and  circumstances  stated  in  the  complaint,  and  to 

examine  the  plaintiff  or  his  agent  on  oath  as  to  any  payments 

made,  and  which  ought  to  be  credited  on  said  bond  and  mort- 

g^g^li**  t  and  on  reading  and  filing  the  report  of  R.  F.,  Esq., 

the  referee  named  in  the  order  of  reference,  by  which  report, 

bearing  date  the  day  of  ,  19     ,  it  appears  that  the 

sum  of  dollars  was  due  thereon  at  the  date  of  said  report  ;t 

Now,  on  motion  of  A.  T.,  attorney  for  the  plaintiff: 

takes  an  order  of  reference  to  com-  judgment  of  foreclosure  and  sale  of 

pute.    Bad^r  v.  Johnston,  106  App.  the   said    mortgaged   premises,    with 

Diy.  237,  04  X.  Y.  Supp.  421.  judgment  for  deficiency,  if  any  there 

33  If  rendered  on  a  trial  of  issues,  a  shall  be,  against  the  defendant,  W.  X. 

decision  by  the  judge,  or  report  by  And  I  direct  judgment  accordingly^ 

the  referee,  will  be  made,  stating  the  with  costs  to  the  plaintiff." 

findings  of  fact  and  law  and  directing  For  recitals  of  judgment  on  decision 

judgment.    In  each  case,  where  there  after  trial  of  the  issues,  see  Form 

IS  nothing  special  in  the  judgment,  it  1758. 

is  usual  to  state  the  conclusion  of  law  84  Qen  Rule  No.  60;  Smith  v,  Har- 

and  direction  in  these  words:    "That  ringer,  41  Misc.  04,  83  K.  T.  Supp. 

the  plaintiff  is  entitled  to  the  usual  655. 
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It  IB  AOJITDQED,  that  [the  report  of  said  referee  be  and  the  same 
is  hereby  in  all  respeets  confirmed,  and  that]  the  mort^iged 
premises  described  in  the  complaint  in  this  action  as  hereinafter 
set  forth''  or  such  part  thereof  as  shall  be  sufficient^  to  diachazge 
the  mortgage  debty"^  the  expenses  of  the  sale**  and  the  costs  of 
this  action,  and  which  may  be  sold  separately**  without  material 
injury  tp  the  parties  interested,  be  sold  at  public  auction,  at 
Idesignate  place]  in  ,  in  the  county  of  ,**  by 

or  under  the  direction  of  the  sheriff  of  said  county  [<m% 

by  or  under  the  direction  of  R.  F.,  who  is  hereby  appointed  ref- 
eree for  that  purpose] ;  and  that  the  said  sheriff  [or,  referee] 
give  public  notice  of  the  time  and  place  of  such  sale,  according 
to  law,  and  the  rules  and  practice  of  this  court  ;*^  that  the  plain- 
tiff or  any  other  party  to  Ais  action,  may  become  a  purchaser  on 
such  sale;**  that  the  said  sheriff  lor,  referee]  execute  to  the  pur- 


86  The  premises  and  the  interest  to 
be  sold,  if  a  partial  interest,  should 
be  described  or  desig^nated.  Klbbe  v. 
Thompson,  5  Biss.  226;  Hurtt  v. 
Crane,  36  Md.  29;  Cromwell  v,  Hull, 
97  N.  Y.  209. 

The  judgment  should  contain  a 
description  without  relying  on  a  mere 
reference  to  the  description  in  the 
pleadings.  N.  Y.  Qen.  Rule  No.  61. 
That  this  is  not  essential,  see  Barger 
V.  Buckland,  28  Gratt.  (Va.)  850. 

If  a  party  desires  an  easement  or 
other  claim  superior  to  the  mortgage 

Sroteeted,  he  should  ask  to  have  the 
ecree  framed  accordingly.  Rector, 
etc,  of  Christ  Church  v.  Mack,  93 
N.  Y.  488. 

MKirby'  v,  Childs,  10  Kana.  639 
(holding  omission  of  this  qualiflca- 
tion  not  ground  of  reversal). 

ST  In  order  to  constitute  a  final 
judgment  or  decree,  the  sum  due 
must  be  found.  Burlington,  etc.,  Co. 
f>,  Simmons,  123  U.  S.  62,  and  cases 
cited;  Tompkins  v.  Wiltberger,  66  HI. 
385. 

As  to  sums  falling  due  pending  the 
suit,  see  Howe  o.  Lemon,  37  Mich.  164. 

That  the  court  may,  in  a  proper 
case,  apportion  the  amount  between 
several  plaintiffs,  see  Oorham  v.  Far- 
son,  119  111.  426.  8  West.  Rep.  697. 

assidenberg  r.  Ely,  11  Abb.  N.  C. 
354,  90  N.  Y.  267. 

» Where  the  r^hts  of  the  defend- 
ants are  not  set  out  in  the  pleadings, 
and  the  plaintifTs  right  to  foreclose  is 


not  questioned,  the  court  cannot,  upon 
the  answer  of  one  defendant,  and 
without  notice  to  oilers  who  own 
other  parcels,  settle  the  order  of  sale. 
Rathbone  r.  Clark,  9  Paige,  848;  s.  p^ 
N.  Y.  Life  Ins.  A  Trust  Co.  r.  Cutler, 
3  Sandf.  Ch.  176. 

40  In  Kings  County  the  sale  must 
be  by  the  sheriff,  although  all  parties 
may  waive  the  irregularity  when  the 
sale  was  directed  to  be  ma4e  by  a 
referee,  and,  if  the  parties  are  satis- 
fied, the  purchaser  at  the  sale  will 
not  be  relieved.  Sproule  P.  Davies, 
171  N.  Y.  277. 

41  Directions  as  to  order  of  sale  the 
court  have  power  to  give  in  the  judg- 
ment. The  usual  course  is  either  to 
direct  the  sale  to  be  in  the  inverse 
order  of  alienation  and  according  to 
equity,  as  between  the  parties  (see 
Form  1955) ;  or  to  appomt  a  referee 
to  sell,  and  he  may  apply  the  rules  of 
equity;  or  to  order  a  reference  to 
determine  the  equitable  order  for  sell- 
ing. Erie  County  Bank  f?.  Roop,  80 
N.  Y.  591;  Zabriskie  1?.  Salter,  80  id. 
555;  Coles  f>.  Appleby,  87  id.  114; 
Bernhardt  v.  Lymbumer,  85  id.  172; 
Bowne  r.  Lynde,  91  id.  92;  Kirby  v. 
Childs,  10  Kan.  639;  Knickerbocker 
r.  Kggleston,  3  How.  Pr.  130;  Winans 
V.  James,  11  Rep.  586. 

42  A  gfuardian  for  an  infant  party 
cannot  purchase  for  his  own  benefit. 
Code  Civ.  Pro.,  §  1679.  This  usual 
clause  does  not  protect  a  trustee  who 
purchases  for  his  own  benefit.    Fulton 
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chaser  or  purchasers  a  deed  or  deeds  of  the  premises  sold ;  ||  that 
{if  desired  to  sell  subject  to  tax  liens  and  assessments,^  said  prem- 
ises be  sold  subject  to  the  taxes,  assessments  and  water  rates  which 
are  liens  thereon,  and  that]  out  of  the  proceeds  of  the  sale,  said 
referee  [^or,  sheriff]  deduct  the  amount  of  his  feefi(^  and  disburse- 
ments on  such  sale,  and  [if  taxes,  etc.,  are  to  be  paid,^  that  he 
pay  all  taxes,  assessments  and  water  rates  which  are  liens  upon 
said  premises]^  and  that  he  pay  to  the  plaintiff,  or  his  attorney, 
the  sum  of  dollars  adjudged  to  the  plaintiff  for  costs  and 

disbursements  in  this  action,  with  interest  thereon  from  the  date 
bereof ,  together  with  an  additional  allowance  of  dollars  f^ 

and,  also,  that  he  pay  to  plaintiff,  or  his  attorney,  the  amount  so 
reported  due  §  as  aforesaid,  together  with  the  legal  interest 
thereon,  from  the  date  of  the  said  report,  or  so  much  thereof  as 
tbe  pnrchase-money  of  the  mortgaged  premises  will  pay  of  the 
same ;  and  that  he  take  a  receipt  of  the  plaintiff  or  his  attorney 
for  tbe  amount  so  paid,  and  file  the  same  with  his  report  of  sale ; 
and  that  the  purchaser  or  purchasers  at  such  sale  be  let  into  pos- 
session*^ of  the  premises  on  production  of  the  sheriff's  [or,  referee's 


«,  Whitney,  66  N.  Y.  548.  See,  also, 
N.  Y.  Code  Civ.  Pro.,  §  1679;  and 
James  v.  Cowing,  82  N.  Y.  449. 

Tor  form  of  direction,  allowing 
Bale  on  credit,  see  Bmsh  v,  Shnaier, 
3  Abb.  N.  C.  73. 

«The  court  may  so  permit.  Day 
r.  Town  of  New  Lots,  107  N.  Y.  148. 

^As  to  amount  of  fees,  see  Code 
Civ.  Pro.,  U  3297,  3307;  Kant  v. 
Bergman,  97  App.  Div.  118,  89  N.  Y. 
Snpp.  593. 

^The  mortgagee  who  has  pur- 
chased at  the  sale  has  no  power  to 
waive  such  a  direction  against  the 
objection  of  the  owner  of  the  equity 
of  redemption.  Shaw  v.  Youmans, 
105  App.  DiT.  329, 94  N.  Y.  Supp.  178. 

M  Judgment  in  foreclosure  must 
specify  all  the  liens  if  any  (other 
tnan  taxes  and  assessments),  prior  to 
tbe  mortgage,  which  the  referee  is  to 

Srovide  for.  Bache  v.  Doscher,  67 
r.  Y.  429;  Cole  V.  Kelly,  8  N.  Y. 
Supp.  131,  28  N.  Y.  St.  Rep.  370. 
Compare,  as  to  testing  such  liens, 
Priedrich  v,  Brewster,  26  Hun,  236; 
Simms  v.  Voght,  94  N.  Y.  654;  Brown- 
ing f.  CConnell,  4  Monthly  L.  Bui.  9. 
That  the  judgment  may  also  provide 
for  payment  of  insurance  premiums 
vntii  sale,  compare  Northwestern 
Mat  Life  Ins.  Co.  v.  Brown,  51  Wis. 


419,  10  Ins.  Law  J.,  377;  Mut.  Life 
Ins.  Co.  V.  Newell,  78  Hun,  293,  28 
N.  Y.  Suyp.  913. 

Correction  of  error  in  these  direc- 
tions must  be  sought  before  sale. 
Fleishhauer  v.  Doellner,  9  Abb.  N.  C. 
372. 

47  Such  an  allowance  may  be 
granted  in  a  judgment  entered  upon 
default;  it  is  not  necessary  in  fore- 
closure, in  order  to  entitle  plaintifTs 
attorney  to  an  allowance  of  2^  per 
cent,  on  the  sum  due,  and  not  exceed- 
ing $200,  to  establish  that  the  case 
was  difficult  or  extraordinary,  or  that 
a  defense  shall  have  been  interposed. 
Badger  v.  Johnston,  106  App.  Div. 
237,  94  N.  Y.  Supp.  421.  In  a  diffi- 
cult and  extraordinary  foreclosure 
action,  the  court  has  (since  the  1898 
amendment  to  Code  Civ.  Pro.,  §  3253) 
the  power  to  grant  a  5  per  cent, 
allowance  in  excess  of  $200.  Riesgo 
r.  Glengariffe  Realty  Co.,  114  App. 
Div.  172;  Long  Isl.  Loan,  etc.,  Co.  v. 
Long  Isl.  City,  etc.,  R.  Co.,  85  App. 
Div.  36,  82  N.  Y.  Supp.  644. 

48Stimson  v,  Arnold,  5  Abb.  N.  C. 
377;  Murphy  v,  Abbott  (June,  1883), 
16  Chicafi^  Legal  News,  68;  Sheehan 
p.  Mayer,  41  Hun,  609;  Myers  r. 
Manny,  63  HI.  211. 
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deed  or  deeds  [and  a  certified  copy  of  the  order  oonfirming  the 
report  of  sale].^  That  the  said  sheriff  [or,  referee]  deposit  the 
surplus  money  (if  any)  within  five  days  after  the  same  shall  be 
received  and  be  ascertainable,  [m  the  city  of  New  York,  say:  with 
the  chamberlain  of  the  said  city;  and  in  other  counties,  say:] 
with  the  treasurer  of  said  county,  subject  to  the  further  order  of 
the  courty^  and  take  a  receipt  therefor,  and  file  the  same  with  his 
report  ;'^^  that  he  make  a  report  of  such  sale,  and  file  it  with  the 
clerk  of  this  court  with  all  convenient  speed. 

And  it  is  fubtheb  adjudobd,  that  if  the  proceeds  of  such  sale 
be  insufficient  to  pay  the  amount  so  reported  due  §  to  the  plain- 
tiff, with  the  interest  and  costs  as  aforesaid,  the  said  sheriff  [or, 
referee]  specify  the  amount  of  such  deficiency  in  his  report  of 
sale;  and  that  the  defendant  Y.  Z.^  pay  the  same  to  the  plaistifi, 
with  interest  from  the  date  of  such  report;"  and  that  plaintiff 
have  execution  therefor.** 


Under  this  clause,  without  anj 
direction  as  to  rents  and  profits  mean- 
while, the  owner  of  the  equity  of 
redemption  continues  entitled  thereto 
up  to  the  time  of  delivery  of  deed 
(Mitchell  r.  Bartlett,  61  N.  Y.  447; 
Gilman  v.  Illinois,  etc.,  Tel.  C6.,  01 
U.  S.  (1  Otto),  603),  if  no  reoeiyer 
has  been  appointed  (Nealisr.  Bussing, 
0  Daly,  305) ;  but  subject  to  appor- 
tionment under  the  statute,  letter 
of  Eddy,  10  Abb.  N.  C.  39G. 

<aThe  words  in  brackets  were  for- 
merly usual,  but  the  direction  pre- 
scribed  by  the  rule  of  court  (Gen. 
Rule  No.  61 )  contemplates  possesssion 
on  production  of  the  deed. 

The  usual  form  of  decrees  as  to 
this  point  was  that  the  purchaser  or 
purchasers  of  said  mortgaged  prem- 
ises at  such  sale  be  let  into  possession 
^  of  such  parts  thereof  as  shall  be  pur- 
'  chased  by  them  respectively,  and  that 
any  of  the  parties  in  this  action  who 
may  be  in  possession  of  said  premises, 
or  any  part  thereof,  which  may  be 
sold,  ana  any  person  who,  since  the 
commencement  of  this  action,  ban 
come  into  possession  of  them,  or 
either  of  them,  deliver  possession 
thereof  to  such  purchaser  or  pur- 
chaser s»  on  production  of  the  sheriff's 
deed  for  such  premises,  and  a  certified 
copy  of  the  order  confirming?  the  re- 
port of  such  sale,  after  such  order  has 
become  absolute. 


BO  For  direction,  on  foreclosure, 
after  owner's  death,  to  pay  to  the  sur- 
rogate, under  N.  Y.  Code  Civ.  Pro., 
§  2798,  see  White  i;.  Poillon,  25 
Hun,  69. 

BiFor  these  directions  as  to  the 
•ale,  see  N.  Y.  Gen.  Rule  No.  61;  but 
the  court  may  speciaUy  direct  other- 
wise. 

BSWho  must  either  have  appeared, 
or  have  been  personally  served  wxthxB 
the  State.    Code  Civ.  Pro.,  i  1627. 

58  Sustained  by  Springsteene  v.  Gil 
lett,  30  Hun,  262;  McCarthj  r. 
Graham,  8  Paige,  480. 

The  power  to  give  judgment  o\-er 
for  deficiency  is  purely  statutory. 
Dunkley  v.  Van  Buren,  3  Johns.  Ch. 
330;  N.  Y.  Code  Civ.  Pro.,  S  1627. 

M  Where  the  judgment  is  in  this 
Form,  and  there  proves  to  be  a  de- 
ficiency, no  application  to  the  court  is 
necessary,  either  for  confirmation  of 
the  report  or  for  leave  to  issue  execu- 
tion. Bicknell  r.  Byrnes,  23  How.  Pr. 
486;  Moore  r.  Shaw,  15  Hun,  428: 
Hawley  r.  Whalen,  64  id.  650. 

But  the  referee's  report  of  sale 
must  be  filed  before  the  deficiency 
judgment  becomes  a  lien  upon  the 
judgment  debtor's  real  estate.  French 
r.  French,  107  App.  Div.  107.  94  N.  Y. 
Supp.  1026. 

The  court  is  not  bound  to  make 
the  decree  over  for  deficiency,  but  /a 
doubtful  cases  often  leaves  the  oom- 
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f  And  it  is  fubtheb  obdssed^  adjudoxd  anpdbobjbsd,  that 
each  and  all  of  the  defendants  in  this  action,  and  all  persona 
claiming  under  them,  or  any  of  them,^  after  the  filing  of  the 
aforesaid  notice  of  pendency  of  this  action,  be  and  they  are  hereby 
forever  barred  and  foreclosed^  of  all  right,  claim,  title,  interest, 
and  equity  of  redemption  in  the  said  mortgaged  premises  so  sold, 
and  each  and  every  part  thereof. 

The  following  is  a  description  of  the  said  mortgaged  premises 
to  be  sold,  as  hereinbefore  directed:  [^insert  description,  1 

^Notice  of  Sale,  Report  of  Sale,  Order  Confirming,  etc.,  see 
Forms  Nos.  2228,  et  seq.] 

PoKMS  Nos.  1950-1956.^STATEMENTS  SUITABLE  TO  INSERT  IN  FOBE- 

GOING  FORM. 

FORM  No.  1950. 
Where  part  only  is  due,  and  the  premises  can  be  sold  in  parcels-ss 

\_A8  in  last  Form  on  p.  1991,  substituting  for  the  words  between 
the  t  and  t-^^T^d  also  to  ascertain  the  situation  of  said  mortgaged 
premises,  and  whether  the  same  can  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties;  and  if  such  referee  would 
be  of  the  opinion  that  the  premises  cannot  be  sold  in  parcels  with* 
out  injury  to  the  interests  of  the  parties,  then  that  he  report  his 
reasons  for  such  opinion. 

plainant  to  sue  for  his  deficiency,  v.  Somerville,  23  N.  Y.  Supp.  808; 
Withers!?.  Morrell,  3  £dw.  560 ;  North  Brenen  p.  North,  7  App.  Div.  79,  39 
American  Fire  Ins.  Co.  r.  Handy,  2  N.  Y.  Supp.  975,  25  Civ.  Pro.  Rep.  398. 
Sandf.  Ch.  492.  M  As  to  the  effect  of  this,  see  llef- 
It  was  held,  in  Rhodes  v.  Evans,  ner  r.  Northwestern  Mut.  Life  Ins. 
Clarke,  109,  that  where  one  of  two  Co.,  123  U.  S.  747;  Simmons  r.  Tay- 
joint  mortgaprors  dies  before  bill  filea  lor,  23  Fed.  Rep.  849.  The  derlara- 
there  cannot  be  a  decree  over  against  tion  of  foreclosure  properly  follows, 
his  heirs,  or  personal  representatives  instead  of  precedes,  the  direction  for 
for  a  deficiency,  because  such  decree  sale.  Short  t\  Nooner,  16  Kan.  220. 
was  authorized  only  when  the  balance  57  See  note  35,  supra.  So  far  as  a 
was  recoverable  at  law.  judgment  describes  premises  not  in- 
Express  award  of  execution  is  eluded  in  the  complaint,  it  is  wholly 
usual,  and  is  proper  (Leary  r.  Leary,  void  as  against  a  defendant  in  de- 
OS  Wis.  662,  32  N.  W.  Rep.  623),  fault.  Clapp  r.  McCabe,  155  N.  Y.  525. 
but  not  essential,  because  the  statute  58  N.  Y.  Code  Civ.  Pro.,  f  1636 ; 
gi%'es  the  right  to  issue  execution  on  Skelton  r.  Ward,  51  Ind.  46:  Smith 
a  money  ja<^^ent.    No  execution  can  v,  Osbom,  33  Mich.  410;   Wisner  r. 
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i^sue  until  the  report  of  sale  has  been  Chamberlin,    117    111.   368,   7    N.    E. 

filed.      French    v.    French,    107    App.  Rep.  68. 

Div.  107,  94  N.  Y.  Supp.  1026.  If  the  property  cannot  be  sold  in 

^  If  the  complaint  only  prays  that  parcels,  a  sale  of  the  whole  is  proper, 

a    particular    defendant,    and    those  Brown  r.  Longnecker,  15  N.  Y.  Supp. 

claiming  under  him,  be  barred,  this  937,  40  N.  Y.  St.  Rep.  614. 
general  cUase  is  too  broad.    Mygatt 
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On  reading  and  filing  aaid  report,  from  which  it  appears  that 
there  was  actually  due  to  the  said  plaintiff,  at  the  date  of  said 
report,  for  said  principal  and  interest,  the  sum  of  dollars, 

and  the  whole  amount  secured  by  and  unpaid  upon  said  bond  and 
mortgage,  with  interest  thereon,  to  the  date  of  said  report,  is  the 
sum  of  dollars ;  and  that  said  premises  can  be  sold  in  parcels 

without  injury  to  the  interests  of  the  parties  [here  add,  briefly, 
reasons  controlling  the  order  of  sale  if  any  are  stated  in  the 
report], 

[And  insert  at  the  ?  on  p,  1995 :] 

Akd  it  is  fuetheb  adjudged,  that  said  plaintiff  be  at  liberty 
at  any  time  hereafter,  as  any  installment  of  principal  or  interest 
shall  become  due  on  said  bond  and  mortgage,  to  apply  to  this 
court  on  the  foot  of  this  judgment  for  a  further  judgment  [or,  to 
apply  to  the  aforesaid  referee,  who  is  hereby  continued  referee 
for  that  purpose,  on  the  foot  of  this  judgment,  and  procure  a 
report  of  the  amount  which  shall  then  be  due,  to  the  end,  that  on 
the  coming  in  and  confirmation  of  such  report  a  judgment  may  be 
made],  for  a  sale  of  the  residue  of  said  premises  not  sold  under 
this  judgment,  to  satisfy  the  amount  which  shall  then  be  due, 
with  interest,  and  the  costs  of  such  [report  and]  sale. 

And  in  case  said  premises  shall  all  be  sold  under  this  judgment 
to  satisfy  the  amount  now  actually  due,  with  interest  and  cost?, 
it  is  then  further  Ordered,  that  the  said  plaintiff  be  at  liberty  at 
any  time  thereafter,  when  any  future  installment  of  principal  or 
interest  shall  fall  due  upon  said  bond  and  mortgage,  to  apply  to 
this  court  for  an  execution  against  said  defendant  Y.  Z.,  who  is 
personally  liable  for  the  payment  of  the  debt  secured  by  the  said 
mortgage,  for  the  amount  which  shall  then  be  due,  wi^  interest 
and  the  costs  of  such  application. 

FORM  No.  1961. 
Where  part  only  is  due,  but  the  whole  property  it  to  be  sold. 

[As  in  Form  1949,  substituting  for  the  words  between  ihe  t 
and  the  X  on  p.  1991:]  and  also  to  ascertain  the  situation  of  said 
mortgaged  premises,  and  whether  the  same  can  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties;  and  if  such  referee 
would  be  of  the  opinion  that  the  premises  cannot  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties,  then  that  he  report 
his  reasons  for  such  opinion.  On  reading  and  filing  said  report, 
from  which  it  appears  that  there  was  actually  due  to  the  said 
plaintiff,  at  the  date  of  said  report,  for  said  principal  and  interest, 
the  sum  of  dollars,  and  the  whole  amount  secured  by  and 

unpaid  upon  said  bond  and  mortgage,  with  interest  thereon,  to  the 
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date  of  said  report,  is  the  sum  of  dollars;  and  tJiat  said 

premiaes  cannot  be  sold  in  parcels  without  injury  to  the  interests 
of  the  parties: 

\_And  subsiituting  at  each  §  on  pp.  1993-4  m  place  of  the  word 
"  due/'  the  words  :^  "  to  be  secured  by  and  unpaid  upon  said 
bond  and  mortgage." 

[And  insert  at  the  end,  immediately  before  the  last,  paragraph, 
which  gives  description  of  the  premises,  the  following:] 

And  in  case  the  amount  reported  as  actually  due,  with  interest 
and  the  costs  of  this  action,  shall  be  paid  before  such  sale,  it  is 
further  adjxtdoed,  that  said  plaintiff  be  at  liberty,  at  any  time 
hereafter  when  any  principal  sum  or  interest  secured  by  said 
bond  and  mortgage  shall  become  due,  according  to  the  condition 
of  the  said  bond,  to  apply  to  the  court  on  the  foot  of  this  judg- 
ment for  a  further  judgment  [or,  to  apply  to  the  aforesaid  referee, 
who  is  hereby  continued  referee  for  that  purpose,  on  the  foot  of 
this  judgment,  and  procure  a  report  of  the  amount  which  shall 
then  he  due  thereon,  to  the  end,  that  upon  the  coming  in  and  con- 
firmation of  such  report,  a  judgment  may  be  made]  for  a  sale  of 
the  said  premises  to  satisfy  the  amount  which  shall  then  be  due, 
with  interest,  and  the  costs  of  such  [report  and]  sale. 

And  it  is  fubtheb  adjudged,  that  in  case  the  said  premises 
shall  be  sold  under  this  judgment,  and  shall  not  produce  sufficient 
to  satisfy  the  amount  so  reported  as  secured  and  impaid,  with 
interest,  and  the  costs  of  this  action  and  of  such  sale,  the  said 
plaintiff  may,  at  any  time  thereafter,  when  any  such  deficiency 
of  principal  or  interest  shall  have  become  due  according  to  the 
condition  of  the  said  bond,  apply  to  this  court  for  an  execution 
against  said  defendant  Y.  Z.,  who  is  personally  liable  for  the 
payment  of  the  debt  secured  by  the  said  mortgage,  to  collect  the 
amount  which  shall  be  then  due  thereon. 

FORM  No.  1958. 
Stdta],  whtn  thb  amomit  is  computed  by  the  court  without  a  xeferoo. 

[Substitute  for  the  words  between  the  *  and  the  t  onp.  1991 :] 
and  the  plaintiff  having  produced  to  the  court  satisfactory  proof 
that  there  is  due  upon  the  bond  and  mortgage  mentioned  and  set 
forth  in  the  said  complaint,  the  sum  of  doUars,  including 

interest  to  this  day  of  ,  19     • 

FOSM  No.  1953. 
If  deitrod  that  the  purchaser  pay  taxee,  etc. 

[Insert  at  ||  on  p.  1993 :]  that  the  purchaser  be  allowod  to  retain 
out  of  the  purchase-money  the  ammmt  of  all  taxes  and  assess- 
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ments  and  water  rates  which  at  the  time  of  said  sale  may  he  a 
lien  on  the  lands  so  purchased,  provided  they  shall  be  paid  by  tbe 
purchaser,  and  satisfactory  receipts  for  the  payment  thereof  be 
delivered  to  the  said  referee  lor,  sheriff]. 

FORM  No.  1954. 
Decree  for  defidency  agaiiut  a  mere  saretyjBo 

And  it  is  further  adjudged,  that  if  the  plaintiff  is  not  able  to 
collect  the  amount  of  such  deficiency  out  of  the  estate  of  the  said 
[mortgagor,  etc.']^  upon  the  issuing  of  an  execution  against  his 
property,  to  the  sheriff  of  the  county  in  which  he  resides,  or  of 
the  county  where  he  last  resided  in  this  State,  the  defendsnts 
[the  sureties],  upon  the  return  of  such  execution  unsatisfied,  pav 
so  much  of  such  deficiency  as  the  proceeds  of  the  sale  hereinbefore 
directed,  and  the  amount,  if  any,  which  shall  have  been  coUectied 
of  the  said  [mortgagor,  etc.],  personally  [subsequent  to  the  assign- 
ment by  said  sureties  to  the  plaintiff],  exclusive  of  the  costs  and 
expenses  of  the  foreclosure  and  sale,  shall  be  less  than  the  prin- 
cipal [or  other  limit  of  sureties'  liability']  and  the  interest  thereon 
from  the  time  of  the  commencement  of  this  action  to  the  time  of 
such  sale;  with  the  interest  on  that  part  of  the  deficiency  from 
the  time  of  the  said  sale  until  it  shall  be  so  paid  by  them. 

And  it  is  further  adjudged,  that  if  they  pay  the  amount  thus 
decreed  against  them  personally,  or  if  the  same  is  collected  out 
of  their  property,  they  shall  have  the  benefit  of  this  judgment 
a^inst  the  said  [mortgagor,  etc.],  for  the  purpose  of  enabling 
them  to  obtain  remuneration  from  him  to  the  same  extent,  \rith 
interest,  but  no  further;  either  by  a  new  execution  against  his 
property,  or  by  bringing  an  action  thereon,  as  they  may  think 
proper.** 

FORM  No.  1955. 
Direction  that  property  be  eold  in  separate  parcels  in  the  inverse  order  of 

alienation. 

[Insert  at  end  before  description  of  premises:]  that  the  said 
referee  summon  before   him  all  of  the  parties  who  have  appeared 

BO  This  Form  is  sustained  by  Jones  <»  So,  too,  the  decree  may  direct 

V.  Stienbergh,  1  Barb.  Ch.  250;  Luce  that  a  defendant  who  has  made  pay- 

r.  Hinds,  Clarke,  453;  and  see  Cur-  ments  for  his  co-defendant,  towards 

tis  V.  Tyler,  0  Paige,  432.  satisfying  the  mortgage,  and  beyond 

A  mere  guarantor  of  "collection"  his  proportion  of  the  burden,  shaUbe 

is   held   not  to  be  a   proper  party-  deemed  substituted  for  the  plaintiff 

defendant.    Baxter  v.  Smack,  17  How.  on  the  sale,  and  be  awarded  taiishc- 

Pr.  183.    But  it  is  otherwise  in  case  tion  out  of  the  surplus.    Lawrenpe  r. 

of  an  ordinary  guarantor  of  a  mort-  Cornell,  4  Johns.  Ch.  645;  8.  P.,  >^«- 

gage.    Rushmore  v.  Miller,  4  Edw.  84.  ling  v.  Ryerson,  94  N.  Y.  98. 
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in  this  action,  and  that  he  then  take  proof  of  the  order  and 
manner  of  alienation  of  the  mortgaged  premises,  and  that  if  it 
shall  appear  to  the  said  referee  that  separate  parcels  of  the  said 
mortgaged  premises  have  been  conveyed  or  incumbered  by  the 
mortgagor,  or  by  those  claiming  under  him,  subsequent  to  the 
lien  of  the  plaintiff's  mortgage,  the  said  referee  shall  sell  the 
said  mortgaged  premises  in  parcels  in  the  inverse  order  of  aliena- 
tion, according  to  the  equitable  rights  of  the  parties  who  are  sub- 
sequent grantees  or  incumbrancers,  as  such  rights  shall  be  made 
to  appear  to  such  referee. 
ISale,  see  Chapter  ZF/.] 

FORM  No.  1966. 
Notice  of  claim  to  Burplus  in  foreclosure.^ 

{Title  of  court  and  action.'] 

Take  notice,  that  W.  X.,  of  ,  is  entitled  to  the  surplus 

moneys,  or  a  part  thereof,  arising  on  the  sale  made  in  this  action, 
on  the  day  of  ,  instant.     [Here  state  the  nature 

and  extent  of  the  claim,  e.  g.,  thus:]    The  claim  of  said  W.  X. 
is  for  dollars,  and  interest  thereon,  from  the  day  of 

,19  ,  by  virtue  of  a  lien  under  a  judgment  against 
[or,  mortgage  given  by]  the  defendant  Y.  Z.,  while  the  said 
Y.  Z.  was  the  owner  of  the  equity  of  redemption  in  the  mortgaged 
premises,  and  before  the  commencement  of  this  action  [or,  by 
virtue  of  his  being  the  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises],  which  Hen  is  next  in  priority  after  the 
mortgage  of  the  plaintiff  in  this  action. 
IDate.] 
{^Signature  and  office  address  of  attorney  for  claimani.'] 

[Address  to  clerh,'] 

FOHM  No.  1967. 
AffidaTit  to  move  for  reference  of  claim  to  snrplna  in  foieclotiire.tt 

[Title  of  court  and  action.] 

[Venue.] 

W.  X.,  being  duly  sworn,  says : 

I.   [//  a  party  state:]  That  he  is  [one  of  the  defendants®]  in 
this  action. 

«N.  Y.   Gen,  Rule  No.   64.     File  63  The  plaintiff  himself  may  make 

with  the  clerk  with  whom  report  of  claim  to  the  surplus  under  a  subse- 

sale  is  filed.  qucnt  incumbrance  held  by  him  and 

The  claimant  may,  of  course,  file  not  mentioned  in  his  complaint.    Mu- 

hit  notice  of  claim  in  person,  adding  tual  Life  Ins.  Co.  of  N.  Y.  v.  Tnicht- 

Ms  residence  to  his  signature.  nicht,  3  Abb.  N.  C.  135. 

oSee  Gen.  Rule  ^o.  64. 
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II.  That  this  action  was  brought  to  foreclose  a  mortgage  (m 
real  property  withia  this  county;  that  judgment  has  been  en- 
tered in  said  action,  as  this  deponent  is  informed  and  belicreB, 
and  that  a  sale  has  been  made  of  the  mortgaged  pr^nises  under 
the  direction  of  the  court,  and  that  the  claim  of  the  plaintiff  in 
the  action  has  been  paid ;  and  there  remains  a  surplus  of  about 

dollars  over  and  above  the  money  due  on  said  mortgage 
and  costs  of  this  action,  which  surplus  has  been  brought  into  this 
court  subject  to  the  order  thereof. 

III.  That  deponent  has  a  claim  on  the  said  surplus  moneys 
amounting  to  dollars,  which  claim  is  stated  in  the  an- 
nexed copy  of  notice,  which  said  notice  was  on  the  day  of 

,19     ,  filed  on  behalf  of  deponent  with  the  clerk  of 
this  court. 

IV.  That  the  following  persons  and  no  others  have  filed 
notices  of  claim  against  said  surplus  moneys  [staiing  them,  as 
thus'] :  Your  petitioner  for  the  full  amount  thereof;  M.  N.,  for 

dollars  thereof;  [rfc.]. 

V.  That  the  following  defendants  appeared  in  the  said  fore- 
closure action:  Inames,  tvilh  their  attorneys.']  That  Y.  Z.  is  the 
owner  of  the  equity  of  redemption. 

VI.  That  as  appears  by  the  searches  filed  with  the  judgment- 
roll  herein  the  following  unsatisfied  liens  exist:  [^state  nature  and 
extent  of  lien  and  name  and  address — if  known  —  of  lienor.]^ 
That  no  other  unsatisfied  liens  are  known  by  deponent  to  exist 

[//  order  to  show  cause  is  asked,^  state  as  on  p.  1172.] 

[Jurat.]  [Sii^nature.] 

FORM  No.  1958. 

Notice  of  motion  (or  order  to  show  canse)  to  have  reference  for  svrplss 

moneys. 

[Move  the  court  upon  preceding  affidavit,  together  with  clerk's 
certificate  as  in  next  Form,  for  an  order:]  referring  it  to  a 
referee  to  ascertain  and  report  the  amount  due  to  the  said  W.  X.. 
or  to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys, 

04  If  no  address  is  known,  give  any  redemption  has  not  appeared,  and  his 

facts  which  will  aid  the  court  in  di-  residence  is  unknown,  it  may  be  aecas- 

reoting  method  of  serving  notice  of  sary  to  take  an  order  to  riiow  cause 

hearing  upon  lienor,  as  required  by  directing  the  method  of  service  of  the 

Gen.  Rule  No.  64.  notice  of  the  application  upon  him. 
<BIf  the  owner  of  the  equity  of 
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and  to  ascertaia  the  priorities  of  the  several  liens  thereon,  to  the 
end  tliat  upon  the  coming  in  and  confirmation  of  the  report  on 
sucb  reference  such  further  order  may  be  made  for  Uie  dis- 
tribution of  such  surplus  moneys  as  may  be  just;  and  for  audi 
otber    [6fc.]. 

[^AddrjRss  to  and  serve  upon  the  owner  of 
the  equity  of  redemption,  and  to  every 
party  who  has  appeared  in  the  fore- 
closure   action,    or    filed    notice     of 

[Certificate  of  chamberlain  to  the  amount  of  money  to  the  credit 
of  the  cause,  to  be  annexed.} 

FORM  No.  1959. 
Certificate  by  clerk  to  the  appearances  and  daima.^ 
ITitle  of  the  cause.li 

I  hereby  certify  that  the  following  persons  have  appeared  in 
the  above-entitled  action  by  their  respective  attorneys: 

A.  B.,  by  Q.  R. 

C.  D.,  by  [etc.']. 

I  further  certify  that  there  are  no  notices  of  claim  to  surplus 
money  on  file  in  the  above-entitled  action^  except  the  notice  of 
claim  of  W.  X,,  by  O.  P.,  his  attorney. 

l^Daie.']  \_8ignature  of],  CTlert 

FORM  No.  1960. 
Order  of  refertBoe  of  daima  to  anrplna  moaeyaL« 

At  a  Special  Term  [etc.j  as  in 
Form  820,  p.  1174]. 
[Title  of  action.'] 

On  reading  and  filing  the  affidavit  of  M.  N.,  verified  the 
day  of  >  19     >  ai^d  notice  of  claim,  by  W.  X.,  to  surpliis 

moneys  in  this  action,  and  on  motion  of  M.  N.  for  the  said  W.  X., 

06  If  after  notice  served  but  before  er  Hulbert  r.  McKay,  8  Paige,  651. 

order  signed  a  new  claim  is  filed,  no-  es  Under  this  tlie  validity  of  claims 

lice  of  the  application  may  be  given  may  be  litigated.    Wilcox  v.  Drought, 

to    such    claimant    nunc    pro    tunc.  36   Misc.   351,   73  N.  T.   Supp.  587, 

Schieck  r.  Donohue,  45  Mise.  425,  00  aTd,   71   App.   Div.  402;   Bergen   r. 

N.  Y.  Supp.  36.  Snedeker,  8  Abb.  N.  C.  50;  a.  o.,  as 

A  grantee  of  the  equity  after  lia  Bergen    v.    Carman,    79   N.   Y.    146; 

pendent    flkd    is   entitled   to   notice.  Raht  r.  Attrill.  106  X.  Y.  423,  20  Abb. 

Kingsland  v.  Chetwood,  39  Hun,  602.  N.  C.  26,  modifying  42  Hun,  414.    The 

126 
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and  on  reading  and  filing  proof  of  due  service  of  notice  of  this 
application  on  Y.  Z.,  the  owner  of  the  equity  of  redemption,  and 
on  all  the  parties  who  have  appeared  or  who  have  served  notice 
of  claim  to  such  moneys: 

Obdebed,  that  it  be  referred  to  R.  F.,  Esq.,  of  ,  to 

ascertain  and  report  to  this  court  the  amount  due  the  said  W.  X., 
and  to  any  other  person,  which  was  a  lien  upon  the  mortgaged 
premises  at  the  time  of  the  sale  thereof,  and  to  ascertain  the 
priorities  of  the  several  liens  thereon,  and  to  report  with  all 
convenient  speed. 

[In  case  unsatisfied  liens  appear  by  the  searches  in  favor  of 
persons  not  appearing  or  filing  claims:  It  is  furthered  ordered 
that  notice  of  the  hearing  before  said  referee  be  given  to  — 
names  —  by  —  state  method  of  service.^"] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.^ 

FORM  No.  1961. 
Siport  of  referee  «■  to  surplus  in  f oxeclotiire.70 

[Formal  part  as  in  other  cases,  including  oath;  continuing:^ 

All  the  parties  who  have  appeared  in  this  action,  and  all  per- 
sons who  have  filed  notice  of  claim  upon  such  surplus  moneys,  duly 
appeared  before  me  [or,  I  caused  to  be  duly  summoned  to  appear 
before  me,  as  appears  by  the  certificate  of  the  clerk,  showing  what 
notices  of  claim  have  been  filed,  and  by  my  summons,  and  proof 
of  service  thereof,  which  are  annexed  and  marked  Schedule  A"]. 
And  on  the  hearing,  I  was  attended  by  M.  N.  for  W.  X.,  and  bv 
O.  P.  for  the  defendant  Y.  Z.,  and  I  heard  the  allegations  and 
proofs  of  said  parties  and  claimants,  and  the  testimony  taken 

BurpluB  stands  in  the  place  of  the  7i  The  report  should  show  that  the 
land  and  a  continuing;  lien  on  the  parties  attended,  or  that  evidence  wns 
land  is  essential.  Xutt  v,  Cuming,  produced  to  him  that  all  persons  en- 
155  N.  Y.  309;  Albro  r.  Blume,  5  titled  to  notice  were  dulj  serred  with 
App.  Div.  309,  39  N.  Y.  Supp.  215;  notice  of  hearing  (see  Gen.  Rule  No. 
Delafield  r.  White,  19  Abb.  N.  C.  104.  64) ;  and  show  the  whole  amount  of 
As  to  equitable  princi])les  applicable,  the  surplus  moneys,  and  who  is  en- 
see  Burchell  r.  Osborne,  119  N.  Y.  titled  thereto;  so  that,  upon  his  re- 
486;  Crombie  v,  Rosenstock,  19  Abb.  port,  the  court  may- dispose  of  the 
N.  C.  312.  As  to  legal  liens,  N.  Y.  whole  fund.  Franklin  r.  Van  Cott, 
Life  Ins.  Co.  r.  Mayer,  id.  92.  11  Paipe,  129,  3  X.  Y.  Log.  Obs.  162: 

»If    addresses     are     known,    the  Hulbert  r.  McKay.  8  Paige,  651. 
method  will  be  by  mailing  notice  of  If  the  order  of  reference  makes  pro- 
hearing,  vision  for  service  of  notice  of  hearing 

70  The  report  should  show  the  facts  upon  persons  who  have  not  appeared 

found  at  the  request  of  any  party.  or  filed  claims,  but  who  appear  by  the 

Bigelow  V.  Bailey,  59  Hun,  403,   13  searches  to  have  unsatisfied  liens,  the 

N.  Y.  Supp.  362.  report  should  recite  due  proof  of  ser- 

vice  submitted  and  annexed. 


TBIAI.,  ETC. Vm.  FEGULIAB  TO  POBECLOBUBB.     2003 

before   me,  subscribed  by  the  witnesses,  together  with  copies  of 
the  documentary  evidence,  is  hereto  annexed. 

I  make  the  following  findings  of  fact  and  conclnsions  of  law: 

Findings  of  Pact. 
I.   The  amount  of  such  surplus  moneys  is  dollars. 

*  \_Then  set  forth  the  claims  as  established,  the  facts  proved,  and 
any  objections  interposed  and  disposition  thereof,  and  then  the 
conclttsions  of  law,  ending,  e.  g.,  thus:'] 

I  report  that  said  W.  X.,  under  and  by  virtue  of  [the  sherifiPs 
deed  to  him,  is  entitled  to  the  whole  of  said  surplus  moneys,  and 
any  accruing  interest  thereon,  and  that  there  is  no  lien  or  claim 
thereon  prior  to  the  lien  and  claim  of  said  W.  X.]. 

\Daie.']  [Signature  of]y  Referee. 

FOHM  No.  1968. 
Notice  of  motion  tor  payment  ovt  of  •nrplns.n 

[Move  the  court  on  the  report,  a  copy  of  which  has  been  or  is 
now  served,  for  an  order:]  confirming  said  report,  [and  over- 
ruling the  exceptions  of  Y.  Z.,  filed  thereto,]  and  directing  that 
the  city  chamberlain  [or,  treasurer  of  the  county]  of  pay 

to  the  defendant  W.  X.,  or  his  attorney,  the  whole  [or, 
dollars]  of  the  surplus  moneys  in  this  cause  deposited  with  him 
[with  the  interest  accrued  thereon],  and  for  such  further  [etc."^] 

FORM  No.  1963. 
Order(finAl)  as  to  8urplii8.74 

[Title  (court  order)  and  recitals,  according  to  the  case.] 

Obdebed,  that  [said  exceptions  are  overruled  and]  said  report 
hereby  is  in  all  respects  confirmed  and  the  chamberlain  of  the 
city  of  New  York  [or,  the  county  treasurer  of  ],  is  hereby 

directed,  upon  the  service  on  him  of  a  duly  certified  and  counter- 
signed copy  of  this  order,  to  pay  out  of  the  moneys  remaining  in 
his  hands  to  the  credit  of  this  action  to  the  persons  below  named, 
the  sums  set  opposite  their  respective  names  [names  and  sums]. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

7S  Notice  of  motion  to  confirm  the  73  Motion  costs  only  can  be  panted, 

report    is    necessary,    and    must    be  Dudgeon  i;.  Smith,  23  Wkly.  Dij?.  400 ; 

served  upon  all  parties  who  have  ap-  Am.  Mortgage  Co.  f^.  Butler,  36  Misc. 

peared  or  filed  notice  of  claim.    Gen.  253,  73  N.  Y.  Supp.  334. 

Rule  No.  30,  providing  for  confirma-  74  The  court  has  power,  in  its  dis- 

tion  of  a  referee's  report  as  of  course  cretion,  to  confirm  or  set  aside  the 

does  not  apply.    Van  Voast  r.  Cush-  report  of  a  referee  appointed  to  ascer- 

ing>  32  App.  Div.  117,  52  N.  Y.  Supp.  tain  the  rights  of  claimants  to  surplus 

89C  moneys   on   foreclosure,    and   Is   not 
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SECnON  V. 
PaevuAB  TO  PAsimov. 
FORMS. 


1964.  AAdayit  to  moire  for  prelimi- 
nary  reference. 

IMft.  —of  desire  to  eiij<7  aliftres  in 
commoii. 

1906.  Koiiee  of  motion  for  reference. 

1M7.  Order  of  referenee. 

1908-1974.  Statements  suitable  to  in- 
sert in  foregoing  Form. 

1976.  Boport  of  referee. 

107G,  1077.  SUtements  to  be  substi- 
tuted in  last  Form  when  sale 
Is  reoommended. 

1978.  Notice  of  filing  report. 

1979.  Notice  of  application  for  inter- 

loctitory  judgment. 

1980.  Interlocutory      judgment      for 

actual  partition. 

1981-1983.  Statements  suiUble  to  in- 
sert in  foregoing  Form. 

1084.  Oath  of  referee  or  commissioner 
to  make  partition. 

1985.  Report  of  commissioners  mak- 
ing actual  partition. 

1986, 1987.  SUtemento  suitable  to  In- 
sert in  foregoing  Form. 


1988. 


NoUoe  of  motion  to  eonfinn  re- 
port of  actual  partition. 

Order  tbereon. 

Final  judgment  for  actual  par- 
UtioB. 
1991-1094.  StatemeBts  suitable  to  ia- 

sert  in  foregoing  Form. 
1995.  Report   of   commissioners   tliat 
partition  oanaot  be  made. 

Mcdifieation    of     Interlocutorf 
judgment. 

Order  to  make  creditors   pmr- 
ties,  so  as  to  proceed  to  aale. 

Advertisement  for  liena. 

Interlocutory      judgmoBt      for 
sale. 
2000-2013.  Statements  suitable  to  in- 
sert in  foregoing  FomoL 

2014.  Consent  of  widow,  etc,  to  aak. 

2015.  —  to  aiacept  gross  sum. 

2016.  Release  by  married  wouua  of 

inchoate  right  of  dower. 

2017.  Report  of  sale. 

2018.  Final  judgment  after  sale. 

2019.  Order  confirming  report  of  dis- 

tribution. 


1989. 
1990. 


1996. 

1997. 

1998. 
1999. 


FORM  No.  1964. 

JkffldaTit  to  move  for  preliminary  reference,  whero  no  matexial 

raiaed.n 

[Title  of  court  and  action.] 
IVenue.'l 

A,  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  for]  the  attomey  for  the 
plaintiff  herein  [or  othenvise  state  relation  to  the  cauael. 

n.  That  this  action  is  brought  [by  leave  of  the  Court 

of  ,  given  by  an  order  duly  made  and  entered  the 


restricted,  in  the  exercise  of  it,  by  the 
rules  governing  a  motion  for  a  new 
trial.  Mutual  Life  Ins.  Co.  of  N.  Y. 
JT.  Salem,  3  Hun,  117,  5  Supm.  Ct. 
<T.  &  C.)  246.  The  court  may  direct 
ii  different  disposition  to  be  made  of 
the  fund  from  that  reported  by  the 
referee,  or  it  may  refer  the  case  back 
for  a  further  hearing,  as  justice  may 
appear  to  require.    Dold  v,  Haggerty, 


11  Rep.  746;  contra,  Mut.  Life  Ins. 
Co.  r.  Anthony,  23  Wkly.  Dig.  427. 
See,  also,  U.  S.  Title  Guaranty  Co. 
V.  Donohue,  113  App.  Dir.  882;  Ber- 
gen r.  Snedelcer,  8  Abb.  N.  C,  60;  s.  c. 
as  Bergen  r.  Carman,  79  N.  Y.  1 48. 

75  A  reference  may  only  be  ordered 
in  case  of  default  Lerine  r.  Gold- 
smith, 71  App.  Div.  204,  75  N.  Y. 
Supp.  706.     If  issue  has  been  joined 


TBIALy  BTC. Vin.  PECUUAB  TO  PABTITIOn.  2005 

day  of  9  19    ^*]  for  a  partition  [or,  for  a  partition  or 

8mle3  of  real  property  situate  in  die  town  of  ,  in  the  eoonty 

of  y  oi^nied  by  the  plaintiff  and  the  defendants  W.  X.  and 

Y.  Z.  as  tenants  in  common,  and  in  which  the  defendant  U.  V. 
has  an  estate  of  dower  [or  otherwise  briefly  indicale  nature  of 
property  and  oumershipli. 

{_Stale  service  of  summons,  appearances,  defatdU^  filinrj  of  lis 
pendens,  etc.,  as  in  Form  1584,  paragraphs  IV.  to  /X.] 

£  Where  a  sale  is  asked,  add:]  That  [one  of  the  several  parcels 

of 3  the  land  mentioned  in  the  complaint,  and  of  which  partition 

is  sought  herein  [to  wit  —  designating  one  —  and  which  is  of 

the  value  of  at  least  dollars,  and  exceeds  in  value  the  share 

to  which  either  of  the  parties  hereto  will  be  entitled],  consists  of 

[describing  it  to  show  impracticability  of  actual  partition'] y  and 

[as  deponent  is  advised  and  believes]   is  so  circumstanced  that 

actual  partition  thereof  cannot  be  made  without  great  prejudice 

to  the  owners,  after  due  r^ard  being  had  to  the  power  of  the 

court  to  decree  compensation  for  equality  of  partition,  and  to  the 

ability  of  the  parties  to  pay  reasonable  compensation  to  produce 

snch  equality  [may  add  facts  substantiating  this'^']. 

[If  several  plaintiffs  desire  their  shares  set  off  in  common,  it 
may  he  alleged  here,  as  in  next  Form.'] 

{If  desired  to  dispense  with  advertising  for  liens,  allege  that 
there  are  none,  and  refer  to  and  annex  searches;  see  Form  1970-1 
[If  application  is  ex  parte,  state  as  on  p.  1172.] 

[Jural.']  [8ign(dure.] 

FORM  No.  19e5. 

AfBdaTit  of  desire  to  enjoy  ehaies  ia  coiBBMMi.f9 
[Title  of  court  and  action.] 
[Venue.] 
W.  X.  and  Y.  Z.,  being  duly  sworn,  say: 

L  That  tiiey  are  respectively  the  [defendants]  above  numed. 

(and  such  "issue"  means  a  defense  3  Hun,  736) ;  Cassedy  r.  Wallace,  61 

which  if  successful  would  prerent  the  How.  Pr.  240.    The  fact  that  the  sole 

mainfteaftBce  of  the  action.  Brown  v,  defendant  is  an  infant  does  not  au- 

Brown,  62  Hun,  632,  6  N.  Y.  Supp.  thorin    a   reference    where   material 

693  )>  the  cause  is  to  be  tried  by  jury  issues  are  raised  by  the  answer.   Fair- 

(for  Form  see  p.  1871^  of  this  vol-  weather  r.  Burling,   181   N.  Y.    117. 

nme),   unless   the  court   directs   the  70  See  Volume  I,  p.  668. 

issues  to  be  stated  as  special  questions  77  The  formal  answer  of  an  infant 

for  trial  by  jury   (for  Form  see  pp.  is  a  practical  default.      Fairweather 

IS70  and  1871,  or  unless  jury  trial  is  i\  Burling,  aupra. 

waived  by  consent  to  reference  or  to  78  Van  Arsdale  v,  Drake,  2  Barb. 

trial  by  the  court.     N.  Y.  Code  Civ.  500. 

Pro..  I    1544;    Levine  r.   Goldsmith,  79  N.  Y.  Code  Civ.  Pro.,  §  1 548;  and 

$upra;  Hewlett  r.  Wood,  62  N.  Y.  75  as  to  a  person  non  sui  furU,  i  159& 

(dismissing  appeal  from  decision  in 


2006        Abbott's  psacticx  ahd  fobms. 

II.  That  this  action  is  brou^t  for  the  partition  of  real  estate 
situated  in  ,  in  the  county  of  ,  ^ich  ia  owned  in 
fee  simple  hj  the  plaintiff  and  defendants,  as  tenants  in  common 
[or  otherwise']. 

III.  That  deponents  are  each  seized,  in  fee  simple,  of  the 
equal  undivided  one-  part  of  said  premises,  and  desire  to 
enjoy  their  shares  in  common,  and  to  have  the  same  set  off  to 
them  in  common,  without  partition  or  allotment  as  between  them- 
selves, and  as  deponents  believe,  this  can  be  done  without  injuiy 
to  the  interests  of  any  of  the  parties. 

[JurjaL]  [SignaiureJ] 

FOSM  No.  1960. 

Notice  of  motioa  for  refertaoe^  wImto  bo  ma^iial  iarao  ia  xaised. 

[Title  of  the  cause.'] 

Please  take  notice,  that  upon  the  annexed  affidavit  of  A.  T., 
verified  the  day  of  »  19     ,  and  upon  the  summons 

and  pleadings  and  proof  of  service  thereof,  and  notice  of  pen- 
dency of  this  action  and  proof  of  filing,  and  [here  specify  my 
other  proceedings  which  are  relied  on]  the  undersigned  will  apply 
to  this  court  at  a  Special  Term  thereof,  to  be  held  at  the  city  hall 
[or,  county  court  house]  in  the  of  ,  on  the  day 

of  ,19     ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  the  relief  demimded  in  the 
complaint  and  for  a  reference  to  ascertain  and  report  the  rights, 
shares  and  interests  of  the  several  parties  —  if  sale  is  asked,  add: 
and  to  ascertain  whether  the  property,  or  any  part  thereof,  is  so 
circumstanced  as  to  require  a  sale  —  if  setting  off  dtares  in  c(mr 
mon  is  asked,  add:  and  whether  the  premises  are  so  situated  that 
the  shares  of  A.  B.  and  O.  D.  may  be  set  off  in  common  to  them 
without  injury  to  the  interests  of  the  other  parties,  and  for  such 
other  or  further  relief  as  may  be  just. 

[Date,  signature  and  addresses,  as  on  p.  1171  of  this  volume.] 

FORM  No.  1967. 
Order  of  reference  preliminary  to  judgment  for  iMirtition,  or  aak-SO 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  due  proof  by  the  affidavit  of  A.  T., 
verified  the  •  day  of  >  1^     >  that  the  summons  [and 

soKeference    is    neceiwaiy    (unless      wherever  there  is  a  party  in  default, 
ihe  court  determine  these  questions)       including   an   infant   party.    N.  Y. 
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pomplaint]  herein  has  been  duly  personally  served  within  this 

State  on  all  the  defendants  [except  the  unknown  owners  and  the 

defendant  U.  V.,  a  non-resident,  on  each  of  whom  it  has  been 

duly  served  by  publication,  under  an  order  duly  made  by  Mr. 

Justice  J.  K.,  dated  the  day  of  >  19     ,  as  appears 

by  the  affidavits  of  G.  H.  and  J.  L.,  herewith  filed],  and  that  all 

of  the  defendants  are  of  full  age  [except  the  defendant  W.  X. — 

recite  appointment  of  guardian  ad  litem'] ,  and  that  the  time  of 

each  and  all  of  the  defendants  to  answer  has  elapsed,  and  that 

none  of  them  have  demurred  or  put  in  any  answer  controverting 

any  material  allegation  of  the  complaint,  *  and  that  a  proper 

notice  of  the  pendency  of  this  action  was  duly  filed  in  the  office 

of  the  clerk  of  the  county  of  ,  more  than  twenty  days  since, 

and  at  or  after  the  time  of  filing  the  complaint  las  required  by 

law ;  Now,  on  motion  of  A.  T.,  for  the  plaintiff,  and  on  proof  of 

due  notice  of  this  motion  to  the  defendants  who  have  appeared  in 

the  action,  and  after  hearing  Z.  T.  [or,  no  one  appearing],  for 

,  in  opposition: 

Obdebed,  that  it  be  referred  to  R.  F.,  Esq.,  of  ,  coun- 

selor at  law,  to  take  proof  of  the  title  and  the  interests  of  the 
several  parties  in  the  premises  mentioned  in  the  complaint,  and 
of  the  allegations  of  the  complaint,  and  to  ascertain  and  report 
what  share  or  part  of  the  premises  belongs  to  each  of  the  parties 
to  this  action,  so  far  as  the  same  can  be  ascertained,  and  the 
nature  and  extent  of  their  respective  rights  and  interests  therein, 
and  an  abstract  of  the  conveyances  bv  which  the  same  are  held. 
IFor  other  directions  see  following  Forms.] 

f Tt  IS  further  directed  that  the  referee  report  the  facts  and  his 
conclusions  of  law,  with  his  opinion  thereon.] 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 

Code  Civ.  Pro.,  f   1545;  N.  Y.  Gen.  The  case  of  O'Dougherty  r.  Rem- 

Kule  No.  66;  Fairweather  r.  Burling,  ington  Paper  Co.,  42  Hun,  192,  sug- 

ISl  N.  Y.  117.  gests  a  doubt  whether  the  possibHity 

The  better  opinion  is  that  if  all  the  of    actual    partition    should    not    be 

defendants  plead  without  controvert-  determined  separately  by  reference  or 

ing  any  allegation  of  the  complaint,  appointment    of    commissioners,    or- 

and  there   is   no   infant   party,   the  dered  after  the  determination  of  the 

plaintiff's  case  is  admitted.  N.  Y.  Code  rights  of  the  parties;  but  neither  the 

Civ.  Pro.,  I  1545;  Avery  r.  Woodin,  practice  nor  the  statute  appears  to 

44  Hun,  266.     But  the  'practice  and  require  a  separate  proceeding,  at  least 

the  safer  course  is  to  take  a  reference  in   partition,  except  where   trial  by 

or  to  produce  proof  before  the  court  jury  is  required  of  issues  of  fact  not 

in  all  cases.  involving  the  question  of  necessity  of 

sale. 
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Vttnf0  19m.  19M*1974.--fiTATElfK?m  6X7ITABLE  TO  III8SBT  IK  90BK- 

OOIKO  FOUL 

FOtM  Ho.  IMS. 

If  pUiatii  SB  «a  iaiaBt 

[/ii«eff:]  To  ascertain  and  report  whether  the  interests  of  die 
infant  plaintiff  will  he  promoted  hj  a  partition.^ 

FORM  Ho.  1909. 
UuOe  is  aakeO. 

[Add:"]  To  inquire  and  report  whether  the  property  or  any  part 
thereof  is  so  circumstanced  that  an  actual  partition  thereof  cannot 
ho  made  without  great  prejudice  to  the  owners  ;^  and  if  he  arrives 
at  the  conclusion  that  a  sale  of  the  whole  premises,  or  of  any  lot 
or  separate  parcel  thereof,  will  he  necessary,  then  to  specify  the 
same  in  his  report,  together  with  the  reasons  which  render  a  sale 
necessary;  t  and  in  such  case  that  he  also  ascertain  and  report 
whether  any  creditor,  not  a  party  to  this  action,  has  a  specific 
lien*  hy  mortgage,  devise,  or  otherwise  upon  the  undivided  share 
or  interest  of  any  of  the  parties  in  the  premises  [or.  in  that  por^ 
tion  of  the  premises  which  it  is  necessary  to  sell],  and  also  whether 
the  undivided  share  or  interest  of  any  of  the  parties  in  the 
premises  is  subject  to  any  general  Hen  or  incumbrance  hy  judg^ 
ment  or  decree,  or  otherwise;  and  that  he  ascertain  and  report 
the  amount  due  to  any  party  to  the  action  who  has  either  a  general 
or  specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and 
the  amount  due  to  any  creditor  not  a  party,  who  has  a  general  Hen 
on  any  undivided  share  or  interest  therein  by  judgment,  decree, 
or  otherwise,  and  who  shall  appear  and  establish  his  claim  on 
such  reference. 

FORM  Ho.  1970. 

Or  ia  liev  of  tko  last 


[Beginning  at  the  t»  as  to  liens,  may  aay;]  And  the  court  being 
satisfied  by  the  production  of  duly  certified  searches,  and  the 
affidavit  of  M.  N.,  verified  the  day  of  >  1^     >  tlwit 

there  is  no  outstanding  lien  upon  the  interest  of  any  party,  hereby 
dispenses  with  inquiry  for  Hens.** 

SI  N.  Y.  Code  Civ.  Pro.»  i  1534.  lien  the  referee  may  determine  the 

SS/d.»  i  1546.  vaUdity  of  the  aUe^ed  Hen.     Halsted 

ss/d.,  f  157S.     Uens  of  all  kinds  r.  Halsted,  65  N.  T.  442. 

are  included,  such  as  a  charge  bj  will.  S4N.  Y.  Code  Civ.  Pro.,  |  1561. 

Hibbard  r.  Dajton,  32  Hun.  220 ;  and  The  old  distinction  between  general 

eee  Piatt  r.  Piatt,  105  N.  Y.  488.  and  specific  liens,  ignored  in  chapUr 

Under   the   direction   to    ascertain  15  of  Code  Ciyil  Procedure  as  first 

and  report  the  amount  due  for  any  enacted,  was  restored  by  the  amend- 
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rOftX  No.  1971. 
Inquiry  for  liieiimbrAiice  on  title.8i 

And  said  ref  etee,  if  requested  by  any  of  the  parties  Tvho  appear 
before  him  on  such  reference,  shall  also  ascertain  and  report  all 
itictunbrances  on  the  title,  and  the  amount  due  by  reason  of  any 
ineumlsTance  which  is  either  a  specific  or  general  lien  upon  all 
the  shares  or  interests  of  the  parties  in  the  premises  to  be  sold, 
and  ^which  would  remain  an  incumbrance  thereon  in  the  hands 
of  the  purchaser. 

FORM  No.  1978. 
Whore  some  parties  wish  oharos  let  ofi  in  common. 

J^Add:"]  To  inquire  and  ascertain  whether  the  premises  are  so 
situated  that  the  shares  of  A.  B.  and  C.  D.  can  be  set  off  to  be  held 
by  them  in  common  without  partition  as  between  them,  and  with- 
out injury  to  the  interests  of  the  parties.^ 

FORM  No.  1973. 
If  widow's  eoaieat  Is  tjLrvif  not  fixing  the  snm. 

To  inquire  and  take  proof  and  report  on  the  consent  of  said 
defendant  W.  B.  to  a  sale  of  said  premises,  and  of  her  life  interest 
in  the  whole  thereof,  and  to  accept  a  gross  sum  in  lieu  of  said 
estate  [if  life  tenant  may  he  in  arrears  as  to  charges  she  ought 
to  have  kepi  down,  may  add:  and  also  as  to  any  incumbrances, 
deductions  or  charges  on  or  from  said  gross  sum]. 

FORM  No.  1974. 
When  there  is  a  question  at  to  parties. 

1.  To  take  proof  and  ascertain,  and  report  the  persons  who 
are  entitled  to  the  property  described  in  the  complaint 

2.  To  take  proof  of  the  rights,  shares  and  interests  of  the  sev- 
eral parties  hereto  in  the  property,  and  to  ascertain  and  report 
the  ri^^ts  and  interest  therein  of  the  several  parties  hereto. 

8.  To  ascertain  and  report  whether  any  persons,  not  now  par- 
ties to  the  action,  have  interests  or  claims  which  require  them  to 
be  made  parties,  and  if  any  such,  then  to  report  their  names  and 
residenoes. 

ment  of  1S83  to  section  1578.     See  ing  the   terms  of  sale  expUcit  and 

Wilde  r.  Jenkins,  4  Paige,  481;  Hall  clear  to  intending  purchasers. 

«.  Partridge,  10  How.  Pr.  188;  Hal-  MThis   Inquiry  may   properly   be 

stead  «.  Hakiead,  65  N.  T.  442.  made  nnon  this  rpferenee.    It  must  be 

MThis  direction  is  not  usual,  but  made,  if  at  all,  before  final  Judgment. 

18  convenient  for  the  purpose  of  mak-  Northrop  r.   Anderson,  S   How.  Pr. 

351. 
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FORM  Ho.  107S. 
Report  of  ntaoo  prdiiiiiaanr  to  applyiag  for  jndganBt  for  portHtajR 

ITitle  and  recitals  according  to  the  case;  see  Form  1845, 
omitting  the  words,  '^  to  hear  and  determine  the  issues."] 

I  find  that  the  material  facts  alleged  in  the  complaint  are  true. 

1.  The  following  is  an  abstract  of  the  conveyances  and  in- 
struments  by  which  the  premises  described  in  said  complaint  are 
held  [stating  (hem,  for  instance,  thus"] : 


JoHK  Smith 
to 

RiCHABD  DOWS. 


"^  Deed  dated 

Acknowledged 


th,  19    . 

th,  19     . 
Becorded  th,    19      ,    at 
H.y  in  the  office  of  Clerk  of  , 
Lib.              of  Cony's,  p. 
Consideration,              dollars. 

Conveyed  the  premises  in  question. 

Richard  Dows,  being  seized  of  said  premises,  died  on  the 
day  of  ,  19     ,  intestate,  leaving  surviving  him  five  sons, 

James,  John  [efc],  and  no  other  children  or  issue  of  deceased 
children,  and  no  widow. 


James  Dows,   and 
Ellbk,  his  wife, 

to 
Albebt  Bbown. 


Deed  dated  th,  19    . 

Acknowledged  th,  19     . 

Becorded  th,    19      ,    at 

M.,  in  Clerk's  office,  Oounty, 

Lib.  ,  p.  of  Conv*s. 

Consideration,  dollars. 


Quit-claim  deed  conveying  the  equal  undivided  one-fifth  part 
of  said  premises.  [And  so  on,  giving  an  abstract  of  the  transfers 
of  the  several  undivided  shares  or  interests  of  the  parties,  tracing 
the  title  of  all  from  a  common  source.'l 

2.  The  rights  and  interests  of  the  parties  in  the  premises  are 
as  follows: 


87  If  cauae  is  referred  to  hear  and 
determine,  the  report  of  the  referee 
win  state  findings  of  fact  and  conclu- 
■lons  of  law,  and  direct  judgment. 


The  referee  has  no  control  over  the 
subject  of  costs,  even  if  appointed  to 
hear  and  determine.  Wells  v.  Van- 
derwerker,  45  App.  Div.  155,  60  N.  Y. 
Supp.  1089,  7  Anno.  Gas.  73. 
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Albert  Brovm,.  the  plaintiff,.- as  grantee  of  James  Dows,  is  en- 
t^itled  to  one  undivided  fifth  part  thereof. 

The  defendants,  John  Dows  {^etc^y  &re  each  entitled  to  one  un- 
divided fifth  thereof,  as  the  heirs  at  law  of  Richard  Dows,  late  of 
Leic],  deceased. 

{^Where  there  are  unknown  owners:"]  The  remaining  undivided 

fi£th  part  of  said  premises  was  formerly  owned  by  one  C.  D.,  who 

derived  title  thereto  as  aforesaid,  but  he  died  on  or  about  the 

day  of  9  19     9  And  the  share  of  said  O.  D.  is  now 

owned  by  some  person  or  persons  unknown,  * 

[//  partition  can  be  made:']  3.  In  my  opinion  the  premises  de« 
scribed  in  said  complaint  are  so  circumstanced  that  a  partition 
thereof  can  be  made  without  prejudice  to  the  owners  thereof,  and 
that  a  partition  of  such  premises  would  be  more  advantageous 
to  such  owners  than  a  sale  thereof. 

[_For  clause  to  substitvie  where  sale  is  necessary,  see  next 
Forms.] 

{_Where  some  of  the  parties  desire  to  enjoy  their  shares  in\ 
common:]^  4.  That  J.  I),  and  R  D.,  two  of  the  parties  to  this 
action,  desire  to  enjoy  their  several  shares  in  common  with  each 
other,  and  that  a  partition  of  said  premises  can  be  made  in  sucli 
manner  as  to  set  off  to  the  said  J.  D.  and  R  D.  the  two  undivided 
fifth  parts  of  said  premises,  to  be  enjoyed  by  them  in  common,, 
without  prejudice  to  the  interests  of  the  parties,  or  any  of  them.. 
Annexed  is  the  testimony  [and  copies  of  the  documentary  evi- 
dence] taken  by  me  [and  the  searches  above  mentioned]. 
[Date.']  [Signature  of]y  Referee. 

Fqbms  Nob.  197^1977.— STATEMENTS  TO  BE  SUBSTITUTED  IN  LAST 
FORM.  WHEN  SALE  IS  RECOMMENDED. 

FORM  No.  1976. 
Snbstitiite  for  patagraph  8,  or  for  paragraphs  3  and  4. 

The  [or,  A  part  of  the]  property  described  in  said  complaint  is 
BO  circumstanced  that  an  actual  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners  thereof,  and  for  the  fol- 
lowing reasons** — stating  the  facts].  I  am  of  opinion,  therefore, 
that  a  sale  of  the  whole  of  [the  aforesaid  part  of]  said  premises 
is  necessary  and  expedient.  [Said  part  is  bounded  and  descril)ed 
as  follows  —  describing  it.] 

8A  Code  Civ.  Pro.,  |  1548.  opinion    is    not   enouf^h.     Tucker  v, 

ssThe  reason  why  a  sale  is  neces-      Tucker,  19  Wend.  226. 
sary  must  be  stated.     The  referee's 
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roui  m^  ion. 

If  tutfntimmMt  wm  mot  ^MgmmA  iflXk  by  tt» 

I  caufled  a  notice  to  be  publiahed,  as  required  by  law,  requiring 
each  person  not  a  party  to  the  action  who,  on  the  day  of 

f  19  Idate  of  the  order  of  reference}  j  had  a  lien  or 
incumbrance  on  any  undivided  share  or  interest  in  die  property 
described  in  said  complaint,  to  appear  before  me  at  the  plaee  and 
within  the  time  in  said  notice  specified,  to  prove  his  lien  and  the 
true  amount  due  or  to  become  due  to  him  by  reason  thereol 

I  have  made  inquiry  and  taken  proof  after  notice  as  above 
stated,*^  and  I  find  that  no  person  not  a  party  to  the  action  has 
any  lien,  by  mortgage  or  otherwise,  upon  the  undivided  share  or 
interest  of  any  of  the  parties  in  the  premises,  except  as  follows:  * 
The  undivided  one-fifth  part  of  said  premises  owned  by  J.  D., 
aforesaid,  is  incumbered  by  mortgage,  executed  by  J.  D.,  afore- 
said, to  M.  N.,  of  [efc],  previous  to  the  sale  thereof  to  said  J.  K^ 
as  aforesaid,  which  mortgage  was  dated  the  day  of  , 

19  ,  and  was  given  to  secure  the  said  M.  N.,  his  heirs  and 
assigns,  the  sum  of  one  thousand  dollars,  in  five  years  from  the 
date  thereof,  with  interest  payable  annually ;  and  that  the  said  sum 
of  one  thousand  dollars,  with  interest  thereon  from  the  day  of 
,  19  {describing  the  mortgage,  and  stating  aggregate 
sum  due,  and  what  is  to  become  due  thereon"],  and  that  said 
M.  N.,  who  is  not  a  party  to  this  action,  is  still  the  owner  and 
holder  of  said  mortgage,  t 

No  creditor,  not  a  party  to  this  action,  having  a  lien  on  any  un- 
divided share  or  interest  in  the  premises,  by  judgment,  or  other- 
wise, appeared  before  me,  on  the  said  reference,  to  establish  his 
claim,  in  pursuance  of  the  aforesaid  notice  puUiriied  by  me  [ex- 
cept such  as  above  stated]. 


raSM  Ho.  1078. 
Hotios  of  filiBg  report 

l^Title  of  court  and  action.} 

Please  take  notice,  that  the  report  of  M.  N.,  referee  appointed 
herein  to  [staie  object  concisely}  ^  dated  the  day  of  » 

19     ,  was  duly  filed  in  the  office  of  the  clerk  of  the  county  of 
,  on  the  day  of  ,  19     . 

[Date,  signatures,  and  addresses,  as  on  p.  1171.] 
M  The  referee  U  not  now  required  to  make  aearchee. 
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FOKM  Ho.  1970. 
VMct  of  applicatioii  for  iaterlociitory  jiidgmait.»i 

{Title   of  eaurt  and  actian.'l 

Pieaae  take  notice,  that  upon  the  pleadinga  lif  other  papers  are 
relied  on,  specify  them'\y  and  the  order  of  reference  herein  en- 
tered   the  day  of  ;  19     9  and  the  report  of  the 
referee  filed  the            day  of  1  18     >  this  action  will  be 
brou^t  on  for  hearing,  and  application  will  be  made  for  an  in- 
terlocutory judgment  for  the  relief  demanded  in  the  complaint, 
and  a  partition  [orj  partition  or  sale]  of  the  promisee  deeoribed 
therein,  at  a  Special  Term  of  this  court  appointed  to  be  held  at 
the  county  court  house  [or,  city  hall],  in  ,  on  the 
day  of                 ,  19     ,  at  the  opening  of  the  court  on  that  day, 
or  as  soon  thereafter  as  counsel  can  be  heard  [and  a  motion  will 
then  and  there  be  made  for  the  appointment  of  commissioners  to 
make  partition  of  the  premises  described  in  the  complaint,  ac- 
cording to  the  respective  rights  and  interests  of  the  parties  to  be 
adjudged  by  the  court],  and  for  such  other  relief  as  may  be  just. 
[Date,  signatures,  and  addresses,  as  on  p.  1171.] 

rORM  No.  1980. 
Interlocutory  Judgment  for  actual  partition.^ 

[Title  and  recital  of  proceedings,  according  to  the  case,  and 
reciting  date  of  filing  lis  pendens ;  see  Form  1758 ;  hut  if  an  in- 
fant is  in  default,  insert:  and  that  twenty  days  have  expired  since 
the  appointment  of  M.  N.  as  guardian  ad  litem  for  said  Y.  Z. 
was  perfected.]  [Add  recital  as  to  trial,  and  making  and  fling 
of  decision,  or  reference  and  report. ^^ 

It  is  obosbed,  adjudged  and  decbeed: 

1.  [If  title  was  in  issue,  state  adjtidication.'] 

2.  That  the  rights,  shares  and  interests  of  the  parties  in  the 

property  mentioned  in  the  complaint  are  as  follows: 

^  -■■.■■-.._ 

M  No  excepli<His  need  be  filed  to  the  tween  the  plaintiffs  on  the  one  side 

referee's  report  to  proteet  the  rights  and  the  defendants  on  the  other, 

of  any  party.    Winfleld  v.  Stacom,  40  es  See     recitals    as    suggested    in 

App.  IMv.  96,  67  N.  Y.  Supp.  663 :  Adams  v.  Bristol,  108  App.  Div.  303, 

Doremua  v,  Doremus,  76  Hun,  337,  27  96  N.  Y.  Supp.  628.    Also,  see  Forms 

N.  Y.  Supp.  1089.  1782,  1784. 

03  Part  may  be  allotted  and  part  If  the  court  tries  the  issue,  a  formal 

sold,  if  equity  require.     Warfield  v.  decision    is    esnentinl.      Burnham    i% 

Crane,  4  Abb.  Ct.  App,  Dec.  626.     Or  Denike,  54  App.  Div.   132,  66  N.  Y. 

allotment   may  be   made  merely  be-  Supp.  306.  8  Anno.  Cas.  256;   aiT'd, 

167  N.  Y.  625. 
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The  [defendant  C.  D.,  as  widow  of  J.  D.,  is  entitled  to  dower 
in  all  of  the  premises  described  in  the  complaint,  and]  said  plain- 
tiff y  as  the  [grantee]  of  ,  in  said  complaint  named, 
is  seized  of  and  entitled  in  fee  to  an  equal  undivided  part 
[of  said  premises,  subject  to  the  dower  aforesaid  —  and  so  an  as 
to  each^.  * 

3.  That  partition  be  made  of  the  premises  mentioned  in  the 
complaint  herein,  which  said  premises  are  described  as  follows 
[fuU  description  —  or.  That  partition  be  made  of  all  of  said 
premises  except  the  house  and  lot  in  ,  hereinafter  de- 
scribed. The  said  premises,  with  that  exception,  are  described 
as  follows  —  description]. 

4.  That  C.  D.,  E.  F.  and  G.  H.,  of  ,  three  reputable 
and  disinterested^  freeholders  of  the  county  of  ,  be,  and 
they  are  hereby  appointed  conmiissioners  to  make  the  partition 
herein  directed,  and  to  proceed  and  report  according  to  law* 

5.  That  the  said  commissioners  shall  divide  the  said  premises 
into  equal  parts,  quantity  and  quality  relatively  considered, 
and  that  they  allot  to  the  plaintiff  A.  B.  one  of  the  said 
equal  parts  of  said  premises;  to  the  said  Y.  Z.,  another  of  [etc, 
proceeding  thus  as  to  the  shares  of  the  other  partiesl^  to  be  held 
and  enjoyed  by  the  said  parties  in  severalty,  according  to  their 
rights  and  interests  therein  so  ascertained,  determined  or  de- 
clared as  aforesaid.** 

6.  That  each  party  to  this  action  is  hereby  required  to  produce 
to  and  leave  with  the  said  commissioners,  or  a  majority  of  them, 
for  such  time  as  they  shall  deem  reasonable,  all  deeds,  writings, 
surveys  or  maps  in  his  or  her  possession  or  control  relating  to  the 
said  premises  or  any  part  thereof. 

7.  That  in  case  partition  of  said  premises  cannot  be  made  with 
perfect  equality  between  the  said  parties,  according  to  their  re- 
spective rights  and  interests  therein,  unless  compensation  be  made 
by  one  or  more  of  them  to  other  of  them  for  equality  of  partition, 
then  said  commissioners  shall  ascertain  and  report  the  proper 
compensation  which  oucjht  to  be  made  for  equality  of  partition; 
and  by  whom  it  should  be  paid,  and  to  whom  it  ought  to  be 
allowed.  [7/  any  party  is  an  infant,  add:  but  said  commissioners 
shall  not  report  such  compensation  to  be  paid  by  the  infant  U.  V. 
unless  it  satisfactorily  appears  to  them  that  such  infant  has  pe^ 

WN.  Y.  Code  Civ.  Pro.,  §  1549.  the  statute,  and  therefore  are  coyerei 

«5It  is  unnecessary  to  repeat  the  by  clause  3  (above),  and  need  not  be 

statute  directions  as  to  oath,  etc.  inserted,  unless  it  is  desired  to  add 

^  The  usual  direction  as  to  bound-  judicial  directions  b^ond  those  pven 

aries  and  monuments  cannot  modify  in  the  statute. 
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sonal  property  sufficient  to  pay  the  samOy  and  his  portion  of  the 
costs  and  expenses  of  the  proceedings,  and  all  other  liens  on  his 
share  o£  the  premises,  and  that  his  interest  will  be  promoted 
thereby.^] 

8.  That  said  commissioners  ascertain  and  report  the  value  of 
the  property  partitioned  by  them.* 

9,  [  Where  rente  and  profits  are  to  he  accounted  for^  direct 
accounting.']  * 

FoBMS  1?O0.  1981-1983.— STATEMENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  lOSl. 
Shares  of  vaknowii  owners. 

That  one  [fourth]  of  the  premises  herein  above  described  be 
alloted  and  remain  undivided  for  the  unknown  owners  aforesaid. 

FORM  No.  1982. 
Where  sereral  parties  desire  to  hold  in  commoa. 

That  the  aforesaid  partition  be  made  in  such  manner  that  the 
shares  of  J.  B.  and  R.  D.,  two  of  the  parties  to  this  action,  who- 
desire  to  ^ijoj  their  several  shares  in  common  with  each  other, 
be  aUotted  together  and  remain  without  partition  to  be  enjoyed 
\>7  them  in  common. 

FORM  No.  X988. 
Where  sale  of  part  is  necessary. 

And  it  is  further  ordered  and  adjudged,  that  the  residue  oT 
said  premises,  with  all  and  singular  the  hereditaments  and  ap- 
purtenances thereto  belonging,  be  sold  by  public  auction  in  the 
county  of  ,  under  the  direction  of  the  sheriff  of 

[or,  of  R.  F.,  Esq.,  of  ,  who  is  hereby  appointed  referee 

herein  for  that  purpose  —  continue  as  in  Form  1999]. 

FORM  No.  1084. 
Oath  of  referee  or  commissioner  to  make  partition. 

[As  in  Form  1934,  but  substituting,  make  partition,  for  the 
yvords,  admeasure  dower.] 

•^N.  Y.  Code  Cir.  Pro.,  $  1587.  »/<!..  I   1589:  McCabe  v.  McCabe, 

M  Commiasioners'     reports     BhotiUl  18  Hun,  153;  Taggart  v.  Hurlburt,  CO 

find  value  in  cane  of  actual  partition  Barb.  653. 

u  a  basis  for  application  for  allow-  i  Coflts    csnnot    be    awarded    until 

aace.    Id,,  |  3262.  final  judgment. 
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FORM  Ho.  1085. 
S^port  of  commlMioBen  nukiiig  actual  paxtitiOB. 
ITUle  of  court  and  action.] 
To  the  court  of 

The  imdersignedy  M.  N.,  O.  P.,  and  Q.  R,  oommiasioners 
appointed  by  an  interlocutory  judgment  of  this  court,  entered 
herein  in  the  office  of  ,  on  the  day  of  9  1^    i 

to  make  partition  of  the  property  described  in  the  complaint 
in  this  action,  respectfully  report:  that,  after  our  appointment, 
and  before  entering  on  our  duties  as  such  cammiasiaiieray  as 
aforesaid,  we  subscribed,  took  and  filed,  the  oath  required  by 
law ;  and  that  we  all  met  together  in  the  performance  of  all  our 
duties. 

2.  That  we  went  upon  and  examined^  the  said  piemisea  for 
the  purpose  of  making  division  and  partition  thereof,  agree- 
ably to  said  judgment,  *  and  caused  said  premises  to  be  sur- 
veyed, and  have  made  partition  thereof,  between  the  said  parties, 
according  to  their  respective  rights  and  interests  therein,  as  the 
same  have  been  ascertained,  adjudged  and  determined  by  the 
court,  as  follows,  viz.: 

3.  We  have  divided  the  whole  of  said  premisea  into  distinct 
parcels  [being  equal  parts,  quality  and  quantity  relatively 
considered],  which  are  designated,  on  the  map  hereto  aanexed^ 
by  the  letters  "A,"  "  B,"  "  C/'  [etc].  And  the  division  thus 
made,  in  our  judgment,  is  the  most  beneficial  one,  under  all  the 
circumstances,  that  could  be  made  of  such  premises. 

4.  We  have  allotted  the  several  parcels  to  the  respective  par- 
ties, qualify  and  quantity  being  relatively  considered,  accord* 
ing  to  the  respective  rights  and  interests  of  the  parties,  as  fixed 
by  the  interlocutory  judgmait,  and  have  designated  said  parcels 
by  posts,  stones,  or  other  permanent  monuments  mentioned  in  the 
descriptions  hereinafter  contained. 

5.  We,  so  as  aforesaid,  have  set  off  in  severalty  to  the  plain- 
tiff A.  B.,  all  that  certain  piece  or  parcel  of  said  premises  desig- 
nated on  the  said  map  by  the  letter  "A,"  and  which  is  bounded 
and  described  as  follows:  [descriptum  in  ftdV]. 

6.  We  have,  so  as  aforesaid,  set  off  in  severalty  to  the  defend- 
ant Y.  Z.  [etc.,  08  above]. 

6.  [Where  there  are  unknown  owners:]  We  have  set  off  all 
that  certain  piece  or  parcel  of  said  premises,  being  the  one- 

SGoinpr  upon   the  premises  essen-  As  to  sinfnatiiTe  of  report  by  two 

tial.    Tibbs  v.  Allen,  27  111.  119.  only,  see  Simpson  r.  Simpson  (Mich., 

As  to  view  by  two  only,  see  Town-  1886),  26  N.  W.  Rep.  2S6;  Code  Cir. 

send  1?.  Hazard,  9  R.  I.  436.  Pro.,  i   1554. 
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part  thereof,  designated  on  the  said  map  by  the  letter  ^*  C/'  to 
remain  undivided,  for  the  owner  or  owners  whose  interests  are 
i:uiknown,  and  not  jet  ascertained ;  which  piece  or  parcel  of  land, 
last  aforesaid,  is  bounded  and  described  as  follows:  [description]. 

7,  The  items  of  the  expenses  and  charges,  attending  the  said 
partition,  including  our  fees  as  commissioners,  are  as  follows: 
Ca«  in  Form  1985]. 

8.  The  value  of  the  property,  of  which  we  have  thus  made  par- 
tition, is  dollars. 

\^Daie.'\  [Signatures.'] 

[Acknowledgment,  or  proof,  as  in  Form  822.] 

FOBMS  Nos.  1986-1087.— STATEMENTS  SUITABLE  TO  BE  INSERTED  IN 

FOREGOING  FORM. 

FORM  No.  1986. 
Impracticability  of  partition  as  to  a  part 

[See  Form  1976.] 

FORM  No.  1987. 
Reservation  of  right  of  way. 

The  right  of  way  or  passage  is  reserved  to  the  said  heirs  re- 
spectiveljy  and  to  their  heirs  and  assigns,  from  the  highway, 
near  the  west  line  of  lot  No.  [describing  extent  of  said 

way],  to  enable  them  to  pass  to  and  from  their  respective  wood 
lots  for  the  purpose  of  obtaining  wood  and  timber  therefrom,  or 
for  any  other  purpose.  [It  is  well  to  define  manner  of 
enjoymenf]. 

FORM  No.  1988. 
Notice  of  motion  to  confirm  report  of  actual  partition. 
[Titte  of  court  and  action.] 

Please  take  notice,  that  on  the  pleadings,  interlocutory  judg- 
ment [and  mention  other  papers  relied  on],  and  the  report  of 
the  commissioners  appointed  by  said  judgment,  which  report  was 
filed  on  the  day  of  ,  19     [or,  a  copy  of  which 

report  is  herewith  served  on  you],  and  the  exceptions  filed  by 
on  the  day  of  ,  19     ,  I  shall  move  the  court, 

at  a  Special  Term  to  be  held  at  the  County  Court  House  [or, 
City  Hall],  in  the  city  of  ,  on  the  day  of  , 

19     ,  at  oclock         M.,  or  as  soon  thereafter  as  counsel  can 

be  heard,  that  said  exceptions  be  overruled  and  said  report  be 

BBakeman  r.  Talbot,  31  N.  Y.  366. 
187 
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confirmed,  and  final  judgment  rendered  thereon,  and  for  such 
other  relief  as  may  be  just 

IDate;  signature;  and  addresses;  as  on  p.  117L] 

FORM  No.  1089. 
Older  coafizmiag  report  of  partition. 

At  a  Special  Term  [etc,  as  in 
Farm  820,  p.  1174], 
[Title  of  action.'] 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  ,  19     ,  making  proof  of  due  service  of  the  an- 

nexed notice,  and  on  reading  the  report,  filed  on  the  day 

of  >  19     ,  by  M.  N.,  O.  P.,  and  Q.  R.,  commissioners  ap- 

pointed by  interlocutory  judgment,  entered  the  day  of 

,19       ;  and  the  exceptions  filed  by  ;  now,  on 

motion  of  A.  T.,  attorney  for  plaintiff  herein,  and  after  hearing 
Z.  T.  [or,  no  one  appearing]  in  opposition,  and  due  deliberation 
having  been  had : 

Obdebed,  that  said  report  be  and  hereby  is  in  all  respects 
confirmed  [and  said  exceptions  overruled],  and  that  final  judg- 
ment thereon  and  decreeing  that  the  *  partition  *  reported  therein 
be  firm  and  effectual  forever,  be  rendered  according  to  said  in- 
terlocutory judgment  and  report  [the  judgment  to  be  settled*  on 
days'  notice  to  the  attorneys  of  ]. 

FOKM  No.  1990. 
Final  Judgment  for  actual  partitionJ^ 

[Title  of  court  and  action.] 

This  action  having  been  brought  on  to  be  heard  upon  the 
report  made  and  filed  on  the  day  of  ,  19     ,  by 

[names']  y  commissioners  appointed  by  an  order  of  this  court  en- 
tered herein  the  day  of  j  19  >  by  which  it  appears 
that  the  said  commissioners  have  made  partition  of  the  prem- 
ises described  in  the  complaint  in  this  action  between  the  par- 
ties, according  to  their  respective  rights  and  interests  therein, 
as  the  same  have  been  ascertained,  declared,  and  determined  by 
this  court,  and  by  which  said  partition  the  said  commissioners 
have  divided  the  whole  of  said  premises  into  allotmexits 
of  equal  value,  and  have  set  off  in  severalty  to  the  said  W.  X., 
one  of  the  said  allotments,  bounded  and  described  as  follo^^: 

^May  insert  dliectfon,  first  to  tax         BN.  T.  Code  Qv.  Pro.,  i  1557. 
fees,  etc. 
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l^descnption]  as  will  more  fully  appear  by  a  map  of  said  par- 
tition therein  annexed;  and,  also,  by  which  partition  the  said 
commissioners  have  set  off  in  severalty  to  \_proceeding  in  like 
manner  to  state  each  allotment]  ;  Now,  on  motion  of  A.  T.,  for 
the  plaintiff,  and  after  hearing  T.  Z.  for  the  defendant,  and  due 
deliberation  having  been  had,  and  the  court  having  ordered  judg- 
ment as  hereinafter  stated: 

It  is  ORDERED  and  adjudged,  1.  That  the  said  report,  and  all 
things  therein  contained,  do  stand  ratified  and  confirmed,  and 
that  the  partition  so  made  be  firm  and  effectual  forever. 

2.  That  the  several  lots  and  parcels  hereinbefore  described  as 
constituting  the  allotment  [colored  brown  on  said  map,  and] 
set  apart  to  said  W.  X.,  being  one  equal,  part  of  said  prem- 

isec,  shall  be  and  the  same  hereby  are  vested  in  him,  the  said 
W.  X.,  in  severalty,  to  be  held  and  enjoyed  by  him,  his  heirs 
and  assigns  forever,  and  that  he  be  let  into  possession  [im- 
mediately—  or  stating  when.  Proceeding  in  like  manner  to 
state  each].  * 

That  the  plaintiff  recover  his  costs*  in  this  action,  taxed  at 
the  sum  of  $         [or,  to  be  taxed  —  and  also  the  sum  of  $ 
awarded  to  him   as   an   additional   allowance  herein]  J      That 
the  defendant  W.  X.  pay  to  the  plaintiff  or  his  attorney  one 
part  of  said  costs  and  allowances  [^and  so  on]. 

ToMts  Nob.  lWl-1994.— STATE^CENTS  SUITABLE  TO  INSERT  IN  FORE- 
GOING FORM. 

FORM  No.  1991. 
Where  compensation  is  to  be  made  for  equality. 

[Insert  in  last  Form  after  the  *:]  And  it  appearing  from 
the  said  report  that  the  share  of  W.  X.  is  worth  more  in  pro- 
portion than  the  respective  shares  allotted  to  the  other  parties, 

It  is  further  adjudged,  that  the  said  W.  X.  make  compen- 
sation for  equality  of  partition  to  the  other  parties  entitled  to 
share  in  the  land  [or,  its  proceeds],  and  pay  to  each  of  them 
therefor  dollars,  together  with  dollars,  his  share  of 

the  costs  and  charges  of  this  action  heretofore  taxed  at  dol- 

lars, said  share  heing  one  [fourth]  part  of  said  costs  and  charges, 
with  the  additional  ratable  increase;  and  that  each  of  the  said 

0  Henderson  r.  Scott,  43  Hun,  22;  .  7  0n  actual  partition  there  can  be 

Davis  9.  Davis,  3  N.  Y.  St.  Kep.  163;  an  award  of  oosts  or  allowance  to  an 

Wells  «.  Vanderwercker,  45  App.  Div.  adult  defendant.    Grossman  f.  Wyck- 

155,  60  N.  Y.  Supp.   1089,  7  Anno,  off,  64  App.  Div.  654,  72  N.  Y.  Supp. 

Cfts.  73.  337, 
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other  parties  have  execution  for  the  sum  so  adjudged  agaisst 
said  W.  X. ;  and  that  the  same  is  hereby  dedared  to  be  a  lien 
upon  the  share  so  allotted  to  said  W.  X. 

FORM  Ho.  1M2. 
Direction  for  actual  conveyaacc. 

[Substitute  for  clause  2  in  last  Form  but  one:']  That  the  said 
[naming  the  parties]  do  each  execute,  under  their  hands  and 
seals,  and  aclmowledge  and  deliver  to  the  other,  a  deed  of  re- 
lease and  quit-claim  of  the  parcels  of  land  set  off  to  each  in  serer- 
alty  as  aforesaid.^ 

FORM  No.  IWS. 
Where  a  tenaacy  in,  or  lien  on,  the  entire  property  is  uier»e<Lg 

The  right  and  interest  of  the  defendant  U.  W.  not  having  been 
awarded  or  allotted  to  him,  his  entire  right  and  interest,  hereby 
adjudged  to  be  a  tenancy  for  his  life  [or  otherunse]  is  reserved 
and  left  unaffected  in  said  partition  and  by  this  judgment 

FORM  No.  1004. 
Direction  as  to  costs  in  complex  case. 

That  the  costs  and  disbursements  of  the  several  parties  herein, 
to  be  taxed  by  the  clerk  of  this  court  on  notice,  shall  be  borne 
and  paid  by  the  respective  parties  as  follows:  By  said  A.  B., 
the  one  part  thereof ;  by  said  W.  X.  and  Y.  Z,  each,  one 

part  thereof  [and  so  on]  *;  and  and  that  the  parties  entitled  to 
such  costs  and  expenses  have  execution  therefor  according  to  the 
course  and  practice  of  the  court;  that  is  to  say,  that  each  party 
whose  bill,  as  taxed,  exceeds  the  sum  of  the  portions  of  the 
costs  and  expenses  to  be  borne  and  paid  by  him,  as  above  pro- 
vided, have  execution  for  such  excess  against  the  other  parties  re- 
spectively for  the  amount  which  the  respective  taxed  bills  of  such 
other  parties  are  less  than  the  amount  of  the  respective  portions 
of  the  whole  costs  and  expenses  hereinbefore  charged  upon  them. 
That  the  costs  of  the  guardian  ad  litem  of  the  infant  defendants 
respectively,  to  the  extent  of  their  several  shares  or  portions  of 

8  This   is   not   necessary,   and   not  execute  under  their  hands  and  setU, 

usual    under    the    modem    statutes  and  acknowledge  and  deliver  to  \nam- 

empowering  the  court  to  fasten  the  ing  that  one]  a  deed,  etc,  as  $hore. 

title  by   the   decree.     See   Smith  v.  If  any  are  infants,  the  direction  will 

Crawford,   81  III.  296;   Wadhams  v,  be  that  the  guardian  ad  litem  unite 

Gay,  73  id.  415.  *  with  the  other  grantors  and  conrsf 

Where   there   are  more  than  two  his  ward's  interest, 
parties,  each  conveyance  to  be  made         oSee  Hughes  v.  Hughes^  11  Abb. 

may   be   described   separately,    thus,  N.  C.  37. 
"that  the  said  [naming  all  hut  one] 
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the  vrhole  costs  of  the  action,  are  declared  to  be  liens  in  favor 
of  such  ^ardian  ad  liteniy  upon  the  infant's  respective  shares  of 
the  premises,  which  costs  the  general  guardians  of  the  infants  are 
authorized  and  directed  to  pay  out  of  the  rents  and  profits  of  such 
shares,  or  out  of  any  other  moneys  which  may  come  to  their 
hands  belonging  to  the  said  infants  respectively.  And  the  guard- 
ian ad  litem  may  apply  to  the  court  for  further  direction,  if 
necessary,  as  to  the  payment  of  such  costs. 

FORM  No.  1995. 
Report  of  commissionerB  that  partition  cannot  be  made. 

\_A8  in  Form  1985  to  the  *,  continuing  :'\  and  find  that  [state 
impracticability  of  actual  partition,  as  in  Form  1976.] 
[State  fees  and  expenses.'} 

FORM  No.  1996. 
Modification  of  interlocntory  judgment 

[Where  commissioners  recommend  sale  of  part  or  all;  after  ap- 
propriate recitals:]  Obdebed,  that  the  interlocutory  judgment 
herein  entered  on  the  day  of  ,  19     ,  be  modified  by 

inserting  the  following  clauses:  It  is  further  ordered,  adjudged 
and  decreed,  that  instead  of  making  partition  of  the  whole  of 
said  premises,  the  lot  hereinafter  described  be  sold  [proceeding 
as  in  interlocutory  judgment  for  sale]^ 

[And  that  partition  be  made  as  aforesaid  of  the  residue  of 
the  premises  mentioned  in  the  complaint.]  And  the  clerk  is 
hereby  directed  to  enter  on  the  margin  of  said  interlocutory  judg- 
ment, after  clause  ,  a  memorandum,  referring  to  the  entry 
of  this  order,  substantially  as  follows :  "  Modified  by  directing 
sale  of  lot  ,  street,  instead  of  actual  partition  thereof, 
by  order  entered  the  day  of  ,19     ." 

FORM  No.  1997. 
Order  in  partition  to  make  creditors  parties  so  as  to  proceed  to  sale.io 

At  a  Special  Term  {eU*;  see 
Form  820,  p.  1174], 
[TitU  of  action.] 

It  appearing  to  the  court  by  the  report  filed  herein  the 
day  of  ,  19     ,  by  the  commissioners  apppointed  by  inter- 

locutory judgment  to  make  partition  of  the  premises  described 
in  the  complaint  in  this  cause,  that  such  partition  cannot  be  made 

wCodeCiv.  Pro.,  «  1561,  1662.  Pr.   246;    Patterson    v,   McCunn,    17 

Compare  Waring  v.  Waring,  3  Abb.      Wkly.  Dig.  186. 
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without  great  prejudice  to  the  owners  of  said  premises,  and  that 
a  sale  thereof  is  necessary  and  expedient;  and  it  appearing  to 
the  court  that  there  are  creditors  having  liens  on  said  premises 
who  are  not  parties  to  the  action  [recite  other  appearances,  or 
notice,  according  to  the  case'] ;  now,  on  motion  of  A.  T.,  attorney 
for  the  plaintiff: 

Obdebed,  1.  That  the  plaintiff  may  [within  days  after 

the  entry  of  this  order]  amend  his  summons,  complaint  and  pro- 
ceedings, by  making  a  party  to  the  proceedings  every  creditor 
having  a  lien  or  incumbrance,  by  mortgage,  judgment,  or  othe^ 
wise,  on  the  entire  property  or  on  the  undivided  interest  or  es- 
tate of  any  of  the  parties  to  this  suit. 

2.  That  it  be  referred  to  R.  F.,  Esq.,  of  ,  to  ascertain 

and  report  whether  said  premises,  or  any  shares  or  interests 
therein  of  any  party  to  this  proceeding,  are  subject  to  any  lien 
or  incumbrance,  by  mortgage,  judgment,  or  otherwise. 

And  for  that  purpose  the  said  referee  is  hereby  directed  to 
cause  a  notice  to  be  published  once  in  each  week  for  six  succes- 
aive  weeks  in  the  ,  a  newspaper  published  in  the  county 

wherein  the  place  of  trial  is  designated,  and  also  in  the  , 

a  newspaper  published  in  the  county  wherein  the  property  is 
situated  [if  in  several  counties,  designate  a  paper  in  each^,  re- 
quiring each  person  not  a  party  to  the  action,  who,  at  the  date 
of  the  order,  had  a  lien  upon  any  undivided  share  or  interest  in 
the  property,  to  appear  before  the  referee,  at  a  specified  place, 
and  on  or  before  a  specified  day,  to  prove  his  Hen,  and  the  tnie 
amount  due  or  to  become  due  to  him  bv  reason  thereof. 

Enter:  [signature  of  judge  hy  initials  of  name  and  tiile.] 


FORM  No.  1M8. 
Advtrtiaement  for  lieaa. 
ITitU  of  court  and  acttonJ] 

I,  the  undersigned,  duly  appointed  referee,  by  order  of  this 
court,  dated  on  the  day  of  »  19     ^  &i^d  entered  herein 

on  the  same  day  [or,  the  day  of  ,  19     ],  hereby 

require  each  person  not  a  party  to  the  action,  who  at  the  said 
date  of  the  order  had  a  lien  upon  any  undivided  share  or  interest 
in  the  property  sought  to  be  partitioned  herein,  and  which  is 
hereinafter  described,  to  appear  before  me  on  or  before  the 
day  of  next,  at  my  office,  No.  ,  street,  in  the 

village  of  ,  in  the  county  of  ,  to  prove  his  Hen  and 

the  true  amotmt  due  or  to  become  due  to  him  by  reason  thereof. 
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The  premises  are  described  in  the  complaint  in  the  above  cause 
as  follows:  [description]. 

\^Date.']  ISignature  ofly  Keferee. 

[Name  and  address  ofl^ 

Plaintiff's  attorney, 

lUnder  N.  Y.  Code  Civ.  Pro.  %  1562,  pyblish  once  a  week  for 
six  weeks  in  county  designated  as  place  of  trial,  and  m  county 
where  property  is  situated.l 

FOKM  No.  1909. 
Interlocutory  judgiiient  for  sale  in  partition. 

{Title  and  recitals  according  to  the  proceedings  in  the  cause; 
see  Form  1980.]  And  the  said  referee  [or,  said  commissioners] 
having  reported  that  the  said  premises  are  [or,  the  portion  of  snid 
premises  which  is  hereinafter  described  is]  so  circumstanced  that 
an  actual  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners  thereof;  and  the  court  being  satisfied  that  such 
report  is  just  and  correct,  and  a  sale  thereof  is  necessary; 

[Where  there  is  an  existing  right  of  dower »  add:']  And  it  ap- 
pearing that  C.  B.  has  an  existing:  right  of  dower  in  the  entire 
premises;  and  the  court  having  considered  the  interests  of  all 
the  parties  hereto,  and  determined  that  said  interests  require 
that  said  right  of  dower  should  be  sold*^  [or,  should  be  excepted 
from  the  sale], 

It  is  obdebed,  adjudged  and  decbeed  [Continue  as  in  Form 
1980  to  the  *.] 

[For  various  special  clauses,  see  Forms  2000-2013  {helow)j 
and  20  Ahh.  N.^  C,  102.] 

That  the  said  premises  hereinafter  described  [or,  the  right, 
title  and  interest**  of  said  A.  B.,  TJ.  V.  and  Y.  Z.  in  the  said 
premises  hereinafter  described],  be  sold  at  public  auction  at 
,  in  the  city  of  ,  county  of  ,  where  the  said 

premises  are  situated,  by  the  sheriff  of  said  county  [or,  by  R. 
P.,  of  ,  who  is  hereby  appointed  a  referee  for  that  pur- 

pose]. *  That  said  sheriff  [or,  referee]  give  public  notice  of 
the  time  and  place  of  such  sale,  according  to  law*'  and  the  prac- 
tice of  this  court  ;**  and  that  any  of  the  p'\rties  hereto  may  pur- 
chase at  such  sale.*'  The  premises  so  to  be  sold  are  bounded 
and  described  at  follows :  [full  description.'] 

"  N.  Y.  Code  CiT.  Pro.,  I  1567.  14  N.  Y.  Cksn.  Rule  No.  e2. 

»N.  Y.  Code  Civ.  Pro.,  I  1244.  15  See  p.  1092  of  this  Tolume,  note 

»/<!.,  If  1434,  1678.  42. 
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IFar  spectal  clauses  as  to  mapping,  advertmng,  selling  on 
credit,  etc.,  see  Forms  2000,  2001  {below),  and  20  ^166.  N. 
C,  102]. 

That  immediately  after  completing  the  sale,  said  referee  lor, 
sheriff]  y  according  to  law,^*  file  with  the  clerk  of  oountj 

[or,  of  this  court]  his  report  thereof  and  of  his  proceedings ;  and 
that  after  said  sale  shall  have  been  confirmed  and  final  judgment 
entered  he  execute  and  deliver  a  deed  or  deeds  of  the  premises 
sold  to  the  purchaser  or  purchasers  at  said  sale,  on  their  comply* 
ing  with  the  conditions  upon  which  the  said  deeds  were  to  be  de 
livered,  and  that  such  sale  be  valid  and  effectual  forever. 

[For  other  clauses  see  Forms  2000  to  2013  (below),  and  20 
Abb.  N.  C,  102].*^ 

It  is  further  obdebed,  adjudged  and  dbcbeed:  That  each 
party  to  this  action  is  hereby  required,  on  demand  of  the  pur- 
chaser of  said  premises,  or  any  parcel  thereof,  to  deliver  to  such 
purchaser  all  title  deeds,  or  writings  under  the  control  of  such 
party,  that  relate  wholly  to  the  premises  bought  by  such  purchaser, 
or  to  any  part  thereof;  and  that  all  other  title  deeds  or 
writings  relating  wholly  to  the  premises  mentioned  in  the  com- 
plaint shall  be  deposited  with  the  clerk  of  the  county  of  , 
there  to  remain  for  the  benefit  of  all  persons  interested. 

That  the  said  referee  [or,  sheriff]  report  to  the  court  his  pro- 
ceedings subsequent  to  those  included  in  his  report  of  sale  here- 
inbefore required. 

That  any  party  to  this  action  may  apply  to  the  court  on  the 
foot  of  this  judgment  for  further  directions. 

TOSM  Xos.  200O-2013.— STATEMENTS  SUITABLE  TO  INSERT  IN  FOBE- 

GOING  FORMS. 

FORM  Ho.  2000. 
To  direct  laying  out  ia  lots. 

That  the  same  be  sold  separately  and  in  such  parcels,  lots  or 
pieces,  as  to  the  said  [referee]  may  seem  most  for  the  interest 
of  the  parties  interested  therein;  and  for  that  purpose,  that  the 
said  [referee]  shall  and  may  procure  to  be  made  such  surveys, 
maps  and  diagrams  of  all  the  lands  and  premises  above  described 
as  he  may  think  necessary  for  the  purposes  of  the  said  sale^  and 
may  lay  down  and  designate  upon  said  maps  or  diagrams  such 
road  or  roads,  street  or  streets,  avenues  or  places  to  be  used  as 

WN.  y.  Cbde  Civ.  Pro.,  I  157S.  Kenne^,  SS  Hun,  SS,  16  N.  Y.  Snpp. 

17  All  quMtions  as  to  costs,  and  861 ;  Wells  v.  Vanderwerker,  45  App. 

diveetions   as  to  distribution,   must  Div.    ISS,  60  N.  T.   Supp.   lOSO,  7 

await  the  final  Judgment.     Flynn  r.  Anno.  Cas.  73. 
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Streets,  and  may  also  upon  the  said  maps,  by  such  lines  or 
marks  as  may  be  necessary,  lay  out  the  remaining  part  of  the 
said  land  and  premises  fronting  upon  such  roads,  streets,  avenues 
or  places,  or  otherwise,  and  in  such  plots,  lots,  pieces  or  parcels 
as  he  may  deem  advisable,  with  a  view  to  increase  the  amount 
of  the  proceeds  of  said  sale,  and  that  the  title  of  the  purchasers 
of  sudi  parts  of  the  said  lands  as  shall  be  laid  down  upon  said 
maps  or  diagrams  fronting  upon  such  roads,  streets,  avenues  or 
places,  shall  extend  to  the  center  of  such  roads,  streets,  avenues 
or  places,  subject  to  the  easement  and  ri^t  of  way  of  all  the  pur- 
chasers of  any  part  of  the  said  lands  and  premises. 

FORM  No.  2001.    ' 
Where  credit  U  to  be  gtven  for  p!ircliaie-]iioiie7.i8 

And  said  referee  [or,  sheriff]  shall,  upon  such  sale,  allow  to 
the  purchaser,  if  he  widi  it,  a  credit  of  years  at  per 

cent,  interest  per  annum,  for  [one-half  or  less]  of  the  purchase- 
money  bid  upon  any  separate  lot  or  parcel,  to  be  secured  by  the 
bond  of  the  purchaser  and  his  mortgage  upon  such  parcel,  with 
the  usual  interest,  insurance,  tax,  and  receiver's  clauses;  such 
bond  and  mortgage  to  be  taken  in  the  name  of  ^  [and 

describing  additional  security,  if  any"]. 

FORM  No.  2008. 
Dowreet  or  life  teaaat  to  receive  grooe  wamJ» 

That  the  right  of  dower  [or,  life  estate]  of  the  defendant  E. 
B.  in  [designate  premises']  be  included  in  the  sale,  and  the  pur- 
chaser, his  heirs  and  assigns,  shall  hold  the  property  free  and 
discharged  of  any  claim  by  virtue  of  said  right;  and  said  E. 
6.,  her  executors,  administrators  and  assigns,  are  entitled  to  re- 
ceive from  the  proceeds  of  the  sale  of  the  said  [last-mentioned] 
premises,  in  satisfaction  of  said  dower,  a  gross  sum  to  be  fixed 
according  to  the  principles  of  law  applicable  to  annuities,  as  here- 
tofore consented  to  by  her. 

FORM  No.  2008. 
Dowreai  to  have  one-tbird  proceeds  iavestedjn 

That  the  right  of  dower  of  the  defendant  F.  B.  in  [designate 
premises^  be  included  in  the  sale,  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  of  any 

18  N.  Y.  Code  Civ.  Pro.,  If  1673,         20N.  Y.  Code  Civ.  Pro.,  |  1568. 
1574.  MN.  Y.  Code  Civ.  Pro.,  IS  1667- 

»/d.,  II  747,  1675.  1569. 
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claim  bj  virtue  of  said  ri^t ;  and  said  F.  B.  is  entitled  to  have 

one-third  of  the  proceeds  paid  into  court  according  to  the  roles 

and  practice  of  the  court,  for  the  purpose  of  being  invested  for 

her  benefit  for  life,  according  to  law  [or,  if  she  consent  thereto 

and  file. such  consent  before  or  at  the  time  of  filing  of  the  report 

of  sale,  to  be  paid  and  receive  out  of  the  proceeds  of  sale  a  gross 

sum  to  be  fixed  according  to  the  principles  of  law  applicable  to 

annuities]. 

FORM  No.  2004. 

DowraM  who  hat  rdeased^  barrel 

That  the  defendant  D.  B.  has  released  her  right  of  dower  [or, 

inchoate  right  of  dower]   in  and  to  all  the  premises  described 

in  the  complaint  and  in  this  judgment,  and  is  hereby  forever 

effectually  barred  from  any  and  all  interest  in  the  said  premises 

or  any  part  thereof. 

FORM  No.  9005. 

Whtrt  a  teaast  for  life  of  a  share  wUl  take  a  laxger  share  on  death  of 
another  tenant  for  life. 

That  the  defendant  H.  W.,  as  tenant  by  the  curtesy,  is  entitled 
during  his  natural  life  and  the  joint  lives  of  himself  and  the 
said  G.  W.  to  the  one  equal  undivided  [twelfth]  part  of  premises 
above  described,  or  a  like  proportion  of  the  rents  and  profits 
thereof,  and  in  case  be  shall  outlive  the  said  O.  W.,  then,  from 
and  after  her  decease  for  and  during  the  remaining  part  of  his 
natural  life,  he  is  entitled  to  one  equal  undivided  [eighth]  part 
of  the  said  land  and  premises  last  mentioned,  or  the  like  propor- 
tion of  the  rents  and  profits  thereof. 

FORM  No.  8006. 
Where  a  share  is  charged  with  «  heqvestX 

That  the  several  estates,  rights  and  interests  of  rtbe  said  plain- 
tiffs [naming  <fcem],  are  subject  to  the  payment  and  satisfaction 
of  the  sum  of  dollars,  with  the  interest  accrued  and  remain- 

ing unpaid  thereon,  from  the  day  of  >  19    >  under 

and  by  virtue  of  the  last  will  and  testament  of  M.  D.,  deceased, 
as  will  more  fully  appear  by  reference  to  the  first  above-men- 
tioned report  of  tike  said  referee,  and  which  said  last-mentioned 
sum  of  money  is  now  due  and  payable  to  the  legatees  or  legal 
representatives  of  the  said  above-named  M.  D. 

FORM  No.  5KK>7. 
Where  shares  are  snhject  to  powers  of  sale,  otc 

The  said  several  and  respective  shares,  estates,  and  interests  of 
the  said  defendants  [naming  f&em],  of,  in,  and  to  the  land  and 

sa  Code  Cir.  Pto.»  |  1678! 


TEIAL,  ETC. VIII.  PECULIAE  TO  PABTITION.  2027 

premises  last  above  described,  are  subject  to  the  powers,  condi- 
tions and  provisions  of  the  last  will  and  testament  of  the  said 
M.   D.,  deceased.     I8ee  also  Form  1941.] 

^Where  the  share  of  a  party  is  subject  to  a  lien,  state  it,  as,  for 
instance,  in  Form  1977  from  the  *  to  the  t.] 

FORM  No.  2008. 
Where  any  parcel  is  set  off  for  some  parties. 

That  the  defendant  Y.  Z.  hereinbefore  adjudged  to  be  entitled 
to  immediate  possession  of  a  distinct  parcel  allotted  to  him^ 
[and  the  defendants  U.  V.  and  W.  X.  hereinbefore  adjudged 
to  be  entitled  to  a  distinct  parcel  to  be  enjoyed  by  them  in  com- 
nion**]  be  respectively  let  into  possession  thereof  immediately. 

FORM  No.  MOO. 
Where  three  years  have  not  elapsed  since  death  of  former  owner. 

That  said  sale  be  made  free  from  the  lien  of  the  debts  of  said 
M.  N.,  deceased,  and  the  proceeds  of  such  sale  be  paid  into 
court  to  satisfy  such  debts  as  may  be  duly  established.** 

FORM  No.  8010. 
Where  the  share  of  a  party  has  been  adjudaed  subject  to  an  existing  lien. 

That  said  referee  [or,  sheriff]  pay  into  court  according  to 
law^*  and  the  rules  and  practice  of  the  court,  the  portion  of  the 
money  arising  from  the  sale  of  the  share  or  interest  of  the  above- 
mentioned  ,  after  deducting  the  portion  of  the  costs  and 
expenses  for  which  it  may  be  adjudged  to  be  liable. 

FORM  No.  8011. 
Where  all  the  nnsatisfied  liens  on  a  share  have  been  ascertained,  direct  pay- 
ment into  conrt  of  the  share,  as  above,  and  continue. 

And  that  the  same  be  thereafter  paid  to  and  distributed  among 
the  creditors  having  liens  on  that  share,  established  by  the  report 
of  the  referee  herein,  confirmed  the  day  of  19 

[according  to  the  priority  of  each  as  therein  ascertained],  so  far 
as  necessary  to  satisfy  said  claims  and  extinguish  said  liens  in 
accordance  with  the  provisions  of  the  final  judgment  to  be  entered 
herein. 

s>  N.  Y.  Code  Cir.  Pro.,  |  1558.  surrogate.     Jouffret   v,  JoufTret,   20 

M/d.,  I  1648.  App.  DiT.  455,  46  N.  Y.  Supp.  810. 

» Palmer  v.  Terwilliger,  95  App.  mN.  Y.  Code  Civ.  Pro.,  ||  1563- 

IHv.  35,  88  K.  Y.  Snpp.  626.     The  1565.      An    interlocutory    judgment 

clsims  must  be  establisned  before  the  which  fails  to  make  such  provision 


2028  Abbott's  pbactice  and  fobms. 

FORM  No.  9018. 
Whtft  thtn  Aft  vakaowB  owaen. 

That  said  referee  lor,  sheriff]  pay  into  court  according  to  law^ 
and  the  rules  and  practice  of  the  court,  the  portion  of  the  pur- 
chase-money arising  from  the  sale  of  the  share  or  interest  of  aaid 
unknown  owner,  to  wit,  one  part  of  the  residue,  after  de- 

ducting [etc.^y  and  that  the  same  be  invested  according  to  law 
by  in  for  the  benefit  of  said  unknown  owners  until 

claimed  by  them  or  their  legal  representatives,  subject,  how- 
ever, to  any  liens  which  may  be  duly  established  against  said 
share.*^ 

FORM  No.  Mia 
Whan  a  qvostioB  as  to  a  grots  ram  for  a  f utwe,  etc,  estate  is  nscfved^ 

And  said  referee  is  further  directed  to  inquire  into  the  presoit 
proportional  value  of  the  inchoate  right  of  dower  of  the  defend- 
ant C.  C.  [or  other  future  estate^  according  to  the  principles  of 
law  applicable  to  annuities  and  survivorships,  and  report  the 
facts  [and  testimony],  with  his  opinion  thereon,  to  the  court,  to 
the  end  that  further  direction  may  be  given  as  to  the  diqxwtion 
of  a  share  of  the  proceeds  equal  thereto. 


FORM  No.  9014. 
Consoot  of  wiAow  or  otlier  tenant  for  life  or  f er  years  to  saleJ^ 

ITitle  of  court  and  action.'] 

I,  the  undersigned,  M.  N.,  one  of  the  defendants  herein,  en- 
titled to  a  particular  estate  in  the  premises  of  which  partition  is 
sought,  hereby  consent  that  a  sale  of  said  premises  be  made  herein 
pursuant  to  law.** 

[Date.']  ISiffnature.] 

lAchnowledgment  as  in  Form  822.] 

for  ftn  existing  lien  is  irregular,  and  »Id.,  |  1570;  Jordan  e.  Van  ^p^ 

upon  motion  bv  the  aggrimred  lienor  19  Hun,  526. 

must  be  set  aside  as  matter  of  right.  » N.  T.   Code   Civ.  Pro.,  i  1533, 

Kelly  V,  Werner,  84  App.  Dir.  68,  53  supereeding  the  rule  In  Scheu  r.  JjAa- 

N.  Y.  Supp.  1067.  ing,  31  Hun,  183. 

27  N.  Y.  Code  Civ.  Pro.,  II  1572,  so  if    consent,    such    as  in  Foni 

1582;  Casey  r.  Casey,  19  App.  Div.  2015   is  not  added,  a  share  of  the 

219,  45  N.  T.  Supp.  877.  principal  will  be  invested  and  hieoae 

for  life  paid  to  the  life-tcnsnt 
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FORM  Ho.  8015. 

Coaaent  of  widow,  or  otlwr  tenant  for  life  or  years,  to  accept  groao  anm  in 

case  of  8ale.8i 

l^Title  of  court  and  action.'] 

1,  the  undersigned,  M.  N.j  hereby  consent  to  accept,  in  full 
satisfaction  and  discharge  of  my  right  [of  dower  —  or,  my  right 
as  tenant  for  the  life  of  —  or,  as  owner  of  a  term  of  years] 

in  the  [in  the  individual  share  of  Y.  Z.  in  the]  real  property 
described  in  the  complaint,  a  gross  sum,  the  amount  of  which 
shall  be  ascertained  pursuant  to  law. 

[Date.  ]  \_8ignaiure.'] 

lAchnowledgment  as  in  Form  822.] 

FORM  No.  8016. 
Release  by  married  woman  of  inchoate  right  of  dower. 

l^Title,  authentication  and  acknowledgment  as  in  last  Form."] 

I,  the  undersigned,  D.  B.,  defendant  above  named,  and  wife 
of  the  defendant  Y.  B.,  hereby,  pursuant  to  section  1571  of 
the  Code  of  Civil  Procedure,  release  to  my  said  husband,  Y.  B., 
my  inchoate  right  of  dower  in  the  property  directed  to  be  sold 
by  the  interlocutory  judgment  herein,  entered  the  day  of 

,  19     ,  and  request  that  the  share  of  the  proceeds  arising 
from  the  sale  of  my  contingent  interest  be  paid  to  him. 

FORM  Ho.  M17. 
Report  of  sale. 
[See  Chapter  ZF/.] 

FORM  No.  8018. 
Final  judgment  after  sale. 

[Title  of  the  cause;  and  recital  of  the  proceedings  according 
io  the  circumstances  of  the  case  (see  Forms  1758,  1980;  incltui- 
ing  recital  of  report  of  sale  verified  and  filed,  and  notice  of  appli- 
cation for  final  judgment  given  to  all  parties  entitled.'] 

It  is  obdebed,  adjudged  and  decbeed,  as  follows: 

1.  That  said  report  and  sale  be,  and  the  same  hereby  are  in  all 
respects  confirmed,  and  that  the  said  sale  be  firm  and  effectual 
forever. 

SI  File  with  report  of  aale,  or  pre-  copy  with  notice  of  tiling  upon  each 

Tioiuly  (N.  Y.  Code  Civ.  Pro.,  I  1560),  adverse  party  who  has  appeared,  ot 

and  deliver  certified  copy  to  referee;  who  thereafter,  and  up  to  the  time  of 

and  for  greater   caution   may  serve  filing  report  of  sale  appears. 
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2.  That  said  referee  [or,  sheriff]  execute  and  deliver  the 
proper  conveyances  pursuant  to  the  sale  [and  take  the  proper 
securities  pursuant  to  the  sale  upon  the  terms  reported,  and  de- 
liver such  securities  to  ]. 

3.  That  out  of  the  proceeds  of  the  sale  he  pay  the  expenses  of 
the  sale  as  provided  by  §  1676  of  the  Code  of  Civil  Procedure, 
including  his  fees  and  disbursements;  that  he  deduct  from  the 
proceeds  of  sale  the  plaintiff's  costs  as  taxed,  amounting  to 
dollars,  and  an  extra  allowance  of  dollars  hereby  awarded, 
and  pay  the  same  to  the  plaintiff's  attorney ;  [continue  as  to  other 
costs  and  allowances  awarded.']^ 

4.  That  he  pay  to  or  into  court  for  his  use  [here  award 
payment  to  parties  entitled  to  receive  proceeds.']^ 

5.  That  he  pay  to  G.  F.,  the  general  guardian  of  W.  V.,  an 
infant,  to  the  use  of  said  infant,  one  part  of  the  said  residue 
[or,  the  sum  of  —  etc.l  And  the  said  general  guardian  is 
hereby  directed  to  invest  the  said  moneys  on  bond  and  mort- 
gage, in  the  name  of  such  infant  [or,  general  guardian],  upon 
unincumbered  [improved]  real  estate  in  ,  of  at  least 
double  the  value  of  the  moneys  so  invested. 

6.  That  he  pay  into  court  according  to  law  the  sum  of 

for  the  benefit  of  [etc.,  here  direct  as  to  shares  to  he  paid  info 
courts  etc.;  see  Interlocutory  Decree,  Forms  1999-2013;  with 
any  further  directions  awarded  as  to  securities']. 

7.  That  the  purchaser  [naming  him"]  be  let  into  possession 
of  said  premises,  and  that  each  party  or  other  person  upon  whom 
this  judgment  is  binding,  who  may  be  in  possession  of  the  prem- 
ises purchased  or  any  part  thereof,  is  hereby  directed  to  deliver 
possession  of  the  same  to  said  purchaser  on  production  of  the 
referee's  [or,  sheriff's]  deed. 

8.  That  the  said  referee  [or,  sheriff]  take  receipts  for  all 
moneys  which  he  shall  pay  under  and  in  pursuance  of  this  decree^ 
and  file  the  same  with  his  report  of  the  proceedings  subeequ^it 
to  the  confirmation  of  his  report  of  sale,  and  that  he  bring  into 
this  court  according  to  law  and  the  course  and  practice  of  this 
court  all  the  proceeds  of  the  said  sales  of  the  lands  and  premises 
above  mentioned,  which  shall  not  be  retained  or  paid  out  by  him 
as  hereinabove  directed,  together  with  the  bond  or  bonds  and 

88 The  award  of  costs  and  allow-  paid  to  the  party  "or  his  attomej** 

Slices,  as  well  as  all  directions  as  to  is  improper.    McKenna  v.  Dnfl^,  64 

distribution,  can  only  be  made  by  the  Hnn,  597,  19  N.  T.  Supp.  248,  22  Civ. 

final  judgment.    See  note  17  to  Form  Pro.  866. 
1999.  S4  8ee  Wiggins  v.  Howard,  S3  N.  Y. 

»A  direction  that  the  share   be  613. 


TBIALy  ETC. Vin.    PECUUAB  TO  BEDEHPTION.  2031 

mortgage  or  mortgages  which  shall  be  taken  by  him  as  hereinabove 

directed,  to  be  invested  or  disposed  of  in  pursuance  of  the  rules  of 

this  conrt,  or  otherwise  as  this  court  may  order  and  direct. 

9.  That  the  said  referee  lor,  sheriff]  report  his  proceedings  to 

this  court 

FORM  No.  8019. 

Order  confirming  report  of  distribvtion. 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
ITiile  of  action.'} 

Upon  the  report  of  R.  F.,  referee  duly  appointed  by  the  inter- 
locutory judgment  of  this  court  entered  herein  the  day  of 
,19  ,  which  said  report  was  filed  on  the  day 
of  9  19  9  Ai^d  by  which  report  it  appears  that  the  said 
referee  has  executed,  acknowledged  and  delivered  to  J.  K.,  the 
purchaser  of  the  premises  sold  by  the  said  referee,  a  deed  thereof, 
and  that  he  has  distributed  the  proceeds  of  the  sale  of  the  said 
premises  in  the  matter  directed  by  the  final  judgment  entered 
herein  on  the  day  of  ,  19  ,  and  that  the  said 
referee  has  annexed  to  his  report  the  receipts  of  the  several  per- 
sons to  whom  the  said  proceeds  were  required  to  be  paid;  Now, 
on  reading  and  filing  the  notice  of  motion,  dated  the  day  of 
,19  ,  and  proof  of  due  service  thereof  upon  all  the 
defendants  who  have  appeared  in  this  action,  and  on  motion  of 
A.  T.,  attorney  for  the  plaintiff,  it  is 

Obdesed,  that  the  said  report  be,  and  the  same  is  hereby  in 
all  respects  approved  and  confirmed. 

Enter:  ^signature  of  jvdge  hy  initials  of  name  and  title.'] 


SECTION  VI. 
Pboceedingb  Pxouliab  to  Actions  to  Rxdkbk. 

FORMS. 

2020.  Judgment  ftUowing  plaintiff  to     2022.  Final   order  dismiasing  action 

r^eem.  for  redemption. 

2021.  Affldavit  by  mortgagee  of  non- 

payment of  money. 

FORM  Ho.  2O20. 
Judgment  allowing  plaintiff  to  ndMoi. 

[After  recitals:']  It  is  obdebed  aito  adjudged,  that  the  plain* 
tiff  pay  to  the  defendant  Y.  Z.  dollars,  the  amount  as  afore* 
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said  found  due  to  him  for  principal  and  interest  [with 
dollars  for  the  said  value  of  his  improvements],**  and  with 
dollars  costs^  hereby  adjudged  to  the  defendant,  within 
[six]  months*^  after  the  entry  of  this  judgment,  and  service  of 
notice  thereof  [with  interest  thereon  from  the  date  of  the  above- 
mentioned  report,  until  the  time  of  such  payment]  **  at  [«pwify- 
ing  place  and  hours  for  paying^^  and  that  upon  such  payment  the 
daid  defendant  do  surrender  the  said  mortgaged  premises,  de- 
scribed in  the  complaint,  unto  the  said  plaintiflF,  or  unto  such  per- 
son or  persons  as  he  shall  direct,  free  and  clear  of  all  incumbrances, 
done  or  suffered  by  him,  or  any  person  claiming  by,  from,  or  under 
him,  and  shall  release  and  discharge  said  mortgaged  premises  from 
the  mortgage  in  said  complaint  described,**  and  deliver  unto 
the  said  plaintiff  an  oath,  imder  the  direction  of  the  court 
[or  may  appoint  a  referee']  if  the  parties  cannot  agree  in 
respect  thereto,  all  deeds  and  writings  in  his  custody  or  power 
relating  to  the  said  mortgaged  premises.  But  in  default  of  the 
said  plaintiff's  paying  unto  the  said  defendant  what  is  so  reported 
to  be  due  to  him  for  principal,  interest  [improvements],  and 
costs  as  aforesaid,*^  this  action  do  from  thenceforth  stand  dis- 
missed out  of  this  court  with  costs  \_if  strict  foreclosure  is  ad- 
judged, may  add:  and  the  defendant  shall  hold  and  retain  the 
premises  described  in  said  mortgage  as  foreclosed,  wholly  free, 
clear  and  discharged  of  said  mortgage.**] 


80  Shearer  r.  Field,  6  Misc.  189,  27 
N.  Y.  Supp.  29. 

86  The  party  redeeming  must  pay 
the  costs  of  the  action,  unless  the 
defendant  improperly  resists.  Naylor 
t\  Colville,  20  App.  Div.  581,  47  N.  Y. 
Supp.  267;  Parker  v.  Austin,  15  Wkly. 
Dig.  474.  And  allowance.  Burke  r. 
Candee,  63  Barb.  632. 

8TThe  decree  on  a  bill  to  redeem 
should  limit  a  time  for  redemption, 
and  direct  a  bill  to  be  dismissed  with 
costs,  if  the  money  is  not  paid  by  that 
time.    Waller  r.  Harris,  7  Paige,  167. 

Where  a  decree  of  the  Court  of 
Errors  gaye  a  certain  time  to  redeem, 
but  did  not  declare  the  effect  of  an 
omission  to  redeem,  the  chancellor,  on 
petition,  made  an  order  declaring  its 
construction  to  be  to  bar  redemption, 
unless  made  within  the  time,  and  ex- 
tending the  time.  Sherwood  v. 
Hooker,  1  Barb.  Ch.  650. 

88  As  to  this  clause,  see  Waller  v. 
Harris,  7  Paige,  167. 


89  Decker  r.  Patton  (111.,  1887),  11 
N.  E.  Rep.  897. 

<o  The  court  has  no  power  to  direct 
the  release  of  particular  lots  on  paj* 
ment  of  a  proportionate  ahare.  Oo&b. 
r.  Parker,  127  N.  Y.  117. 

41  Not  suitable  in  an  action  to  de- 
clare an  apparent  deed  to  be  a  mort- 
gage.   Smidt  V,  Jackson,  11  Hun,  361. 

Adapted  from  Gerrish  r.  Black,  109 
Mass.  474. 

In  an  action  by  a  junior  mortgagee 
to  redeem  from  the  forecloeure  of  s 
prior  mortgage  to  which  he  was  not 
made  a  party,  the  judgment  should 
permit  the  defendant  to  retain  pos- 
session of  the  property  if  he  elects  to 
pay  the  plaintiff's  mortgage,  in  d^ 
fault  of  which  the  plaintiff  may  re- 
deem from  defendant  as  a  mortga^rM 
in  possession.  See  Naylor  r.  ODlrille, 
20  App.  Div.  681,  47  N.  Y.  Supp.  267; 
Salman  r.  Allen,  11  Hun,  29. 
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FORM  Ho.  2021. 
AffidATit  by  mortgagee  of  Bon-payment  of  money. 
[Tifle  of  cavrt  and  action.] 
l^Venve.] 

Y.  Z.y  being  duly  swoniy  says :  That  be  is  tbe  defendant  berein. 
That  be  bas  not,  nor  has  any  other  person  or  persons  on  his  be- 
half, at  any  time  heretofore,  received  or  been  paid  or  tendered 
the  sum  of  dollars,  or  any  part  thereof,  which  by  the  judg- 

ment entered  berein  on  tbe  day  of  ,  19     [and  tbe 

referee's  report  dated  ,  made  in  this  cause  pursuant  to 

the  said  judgment],  was  ordered  and  appointed  to  be  paid  to  this 
deponent,  but  that  tbe  said  sum  of  dollars,  with  interest, 

now  remains  due  and  owing  to  this  deponent  upon  the  mortgage 
in  the  said  judgment  mentioned. 

IJurat.l  ISignalure.'] 

FORM  No.  2022. 

Final  order  dismissing  action  for  redemption. 

[Ti^le  of  action,'] 

Upon  the  judgment  entered  berein  on  the  day  of  , 

19  ,  and  on  reading  and  filing  due  proof  of  service  upon  the 
said  plaintiff  more  than  [six  months]  since,  of  a  certified  copy 
thereof,  with  notice  of  the  entry  of  the  same  [and  of  a  copy  of 
the  bill  of  costs  as  taxed]  ;  and  on  reading  and  filing  the  notice  of 
this  motion,  dated  the        day  of  9  19     ,  and  the  affidavit  of 

the  said  defendant,  verified  tiie         day  of  ,  19     >  showing 

that  the  amount  thereby  required  to  be  paid  bas  not  been  paid, 
but  that  the  whole  of  the  said  sum  of  dollars  still  remains 

due  and  owing  from  the  plaintiff  to  the  said  defendant  for  bis 
principal,  interest  and  costs ;  Now,  on  motion  of  T.  Z.,  of  counsel 
for  the  defendant,  and  on  bearing  A.  T.,  of  counsel  for  tbe  plain* 
tiff,  in  opposition: 

It  IS  OBDEBED  AUTD  ADJUDGED,  that  this  actlou  be  and  hereby  is 
dismissed,  with  costs  to  be  taxed  land  may  add  allowance,  if 
not  previously  awarded]. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.'] 
[On  this,  final  judgment  may  he  entered.] 
128 
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ARTICLE  IX. 

CoBBBcmro  ob  Confibhino  Judokent  and  Lnarnio  Tna  to 

Rbvibw,  xtc. 

FORMS. 


L  CoBBicmio  OB  ooNFZBMnra  juimi- 


2028.  Order  conflnning  irregular  judg- 
ment against  infant. 

2024.  Notice  of  motion  (or  order  to 
show  cause)  for  order  amend- 
ing judgment  or  correcting 
record. 

2026.  Order  amending  judgment. 

202(^2033.  StatcmenU  suiUble  to  in- 
sert in  foregoing  Form. 


2034.  AifidaTit  to  more  on  bdnlf  of 

third  person,  etc.,  to  resettle 
judgment,  etc. 

2035.  Order  vacating  a  judgneat  and 
ettUng  findings. 


n.    LnHTING  TDUB  TO  BETIEW  OB 


2036.  Notice    of   judgment,  etc,  to 

limit  time  to  move  to  be  re- 
liered  therefrom. 

2037.  Notice,  etc,  to  limit  time  to 

appeaL 


I.    CORRECTINO  OR  CONFIRMING  JUDGMENT.^ 

FORM  No.  9088. 
Ord«r  fontfTmlng  iiregvUr  JudgmtBt  agaiiiit  iaf aat.48 
[See  Forma  Nos.  494-i96,  Vol  I,  pp.  847-«49.] 


43  It  is  not  always  a  matter  of  easy 
determination  whether  a  party  may 
have  an  erroneous  judgment  corrected 
upon  motion,  or  Is  necessarily  limited 
to  correction  upon  an  appeaL  It  is 
well  settled,  however,  that  in  case  the 
successful  party  or  the  clerk  exceeds 
or  departs  from  the  terms  of  the  or- 
der, decision,  report,  or  verdict,  which 
is  the  authority  for  the  judgment,  a 
motion  to  correct  will  lie.  Levy  v,  Ln, 
Fountain,  81  App.  Div.  630,  81  N.  Y. 
Supp.  468;  Brusie  v.  Peck  Bros.,  62 
Hun,  248,  16  N.  Y.  Supp.  645;  Stem- 
berger  r.  Bernheimer,  66  Super.  Ct. 
323,  4  N.  Y.  Supp.  556;  aiTd,  121 
N.  Y.  104;  HoUister  v.  Simonson,  170 
N.  Y.  367. 

At  any  time  within  one  year  after 
notice,  the  court  is  authorised  to 
amend  or  modify  a  judgment  where  it 
fails  to  conform  to  the  Code  require- 
ments. Code  Civ.  Pro.,  |  724;  Cooper 
p.  Cooper,  51  App.  Div.  595,  64  N.  Y. 
Supp.  001. 

A  clerical  error,  or  mistake  in  com- 
putation, may  be  corrected  by  motion. 
See  Chester  t^.  Buffalo  Car  Mfg.  Co., 


183  N.  Y.  425,  and  cases  dted;  Staih 
nard  v.  Hubbell,  123  id.  520;  Morri- 
son V.  Met.  £1.  Ry.  Co.,  60  App.  Div. 
180,  70  N.  Y.  Supp.  65. 

An  omission  of  a  provisioa  wluch 
should  have  been  inserted  as  a  matter 
of  course  may  be  supplied  by  motioo. 
Gerber  v.  Met.  El.  Ry.  Co.,  3  Misc. 
427,  23  N.  Y.  Supp.  166;  D^Axidre  v. 
Zimmerman,  17  Misc.  357,  39  N.  Y. 
Supp.  1086. 

The  substantial  rights  of  the  par- 
ties, as  determined  by  the  judgment, 
can  only  be  reviewed  and  chai^  on 
an  appeal  from  the  judgment  See 
Vingut  V.  Ketcham,  102  App.  Di^- 
403,  02  N.  Y.  Supp.  605;  Matter  of 
Kling,  60  App.  Div.  612^  69  N.  Y. 


Supp.  062;  Heath  r.  N.  Y.  Building 
Loan  Co.,  146  N.  Y.  260. 

An  interlocutory  judgment  can  be 
amended  only  upon  the  same  princi* 
pies  applicable  to  final  jndn^eDte. 
See  Meyer  «.  Haven,  70  App.  J>Jy' 
520,  75  N.  Y.  Supp.  261. 

M  After  judgment  and  sale,  a  de- 
fect of  parties  may  be  cured  bf  ^^ 
ting    leave    to    file    a    suppIemenUl 
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FORM  N^  8004. 

Hotice  of  motioB  (or  ox£er  to  ihow  cause)  for  order  Amonding  judgment  or 

correctiAg  record.^ 

IMove  the  court;  see  Forms  815  and  818,pp.  1171,1173,  of  this 
volume,  and  asking  an  order:]  that  the  judgment  herein  [and 
the  findings^  on  which  it  was  entered,  or  otherwise  indicate  aU 
papers  necessary  to  be  corrected']  be  amended  [nunc  pro  tund^] 
by  striking  out  [etc]  and  by  inserting  [etc. —  or,  be  amended  in 
the  following  respects:  enumerating  them;  see  Forms  2026-2083 
(below)]. 

[If  the  motion  is  in  any  part  founded  on  irregularity,  add:] 
This  amendment  being  sought  on  the  ground  [among  odiers]  of 
irr^ularity,  in  that  [spec^ying  each  irregularity].'^'' 

[Stay,  if  desired,  as  in  Formes  229-281,  Volums  I,  p.  424, 
425.] 

FOKM  Ho.  2025. 
Order  amettdipg  judgment's 

[Title  (court  order)  and  recitals;  see  Form  820,  p.  1174  of  this 
volume.] 

Obdsbed  and  adjudged,  1.  That  the  judgment  herein  [and 
the  findings  on  which  it  was  entered  —  or  otherwise  indicate  all 
papers  necessary  to  be  corrected]  be  and  the  same  are  hereby 
amended  [nunc  pro  tunc  as  of  date  ,  19     ,]  by  striking 


summonB  and  complaint  against  the 
omitted  parties.  Decision  of  General 
Term  in  Kice  v.  Barrett,  09  K.  Y.  403. 

To  amend  a  judgment  and  confirm 
a  sale  thereunder,  questioned  on  the 
ground  of  alleged  irregularity  in  an 
order  for  substituted  senrioe  on  cer- 
tain of  the  defendants,  move  to  set 
aside  the  judgment,  sale,  and  the  deed 
thereunder;  and  take  an  order  so 
doing,  without  prejudice  to  any  pro- 
ceedings had  prior  to  the  application 
for  judgment,  as  against  all  of  the 
defendants  who  were  then  adults,  and 
with  leave  to  the  plaintiff  or  his 
grantee  to  take  such  further  proceed- 
ings as  he  might  be  advised  against 
the  infant  defendants. 

Under  this  another  service  may  be 
made  without  superseding  or  aban- 
doning the  original  service,  and  the 
action  will  thereupon  be  deemed  to 
be  still  pending,  and  may  be  carried 
to  regular  ju<^ment  afresh.  Wood 
r.  KroU,  43  Hon,  328. 


Or  open  the  judgment  only  as 
against  those  not  bound. 

♦•The  motion,  if  by  a  party,  will 
be  on  affidavit;  if  by  a  stranger,  it  is 
usual,  though  not  essential,  to  pre- 
sent a  petition  supported  by  affidavits. 
See  Vol.  I,  p.  310. 

Notice  is  necessary  to  any  party 
who  has  appeared.  Allen  v.  Swan, 
32  Hun,  363  (justice's  judgment). 

4B8ee  Rockwell  v.  Carpenter,  25 
Hun,  520;  Coffin  v,  Lester,  36  Hnn, 
347;  aff'd,  110  N.  Y.  646. 

46  As  to  power  to  enter  nunc  pro 
tune,  see  Tuonnr  v,  Dunn,  77  N.  T. 
615;  Long  V.  Stafford,  103  id.  274; 
Fawcett  r.  Vary,  69  id,  597;  Mitchell 
r.  (h-ermann,  103  U.  8.  62;  8.  o.,  with 
note  by  Prof.  Tiedeman,  20  Am.  L. 
Reg.  607;  Borer  r.  Chapman,  119 
U.  8.  587. 

47  Oliver  r.  French,  82  Hun,  436, 
31  N.  Y.  Supp.  740. 

48  For  other  Forms,  see  Vol.  I, 
p.  849. 
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out  [etc.'}  and  by  inserting  letc.^j  or  be  amended  in  the  follow- 
ing respects  lenumerating  them;  see  other  Forms  helow}* 

2.  That  the  clerk  of  this  court  correct  the  judgment  record 
[and  the  docket  of  the  judgment]  in  this  action,  to  conform 
herewith,  and  attach  this  order  to  the  judgment-roll  filed  here- 
in on  the  day  of  ,  19  .  [For  another  Form  of  cor- 
rection, see  Vol.  I,  p.  23,  Form  34. 

3.  That  pay  to  ,  or  his  attorney,  ten  doUais 
costs  of  this  motion. 

[Or  may  impose  costs  on  moving  party,  thus:}  This  motion 
is  granted  on  condition  of  payment  by  to  ^  of  $ 

costs,  within  from  the  date  of  this  order. 

Enter:  [signature  of  judge  by  initials  of  name  and  tUle.} 

Forms  Nos.  2026-2033.— STATEMENTS  SUITABLE  TO  INSERT  OR  SUB- 
STITUTE FOREOOINQ  FORM. 

FORM  Ho.  9026. 
To  iniert  a  paper  in  iu6ffnnt'tolL^ 

That  the  [plaintiff]  be  and  hereby  is  required  to  file  the  [biU 
of  particulars**  of  his  claim  in  this  action  furnished  by  him], 
and  the  clerk  is  hereby  directed  to  annex  said  [bill  of  particulars] 
to  and  make  it  part  of  the  judgment-roll  in  this  action. 

FORM  No.  2027. 
To  rodnce  ezcetsiye  recOTory.Bi 

That  the  said  judgment  in  this  action  in  favor  of  the  plaintiff 
and  against  the  defendants,  for  the  sum  of  $  ,  entered  on 

the  day  of  ,   19     ,  be  and  the  same  is  hereby 

amended  and  corrected,  by  reducing  the  amount  thereof  to  the 
sum  of  $  ;  and  the  clerk  of  this  court  is  hereby  directed 

to  correct  the  docket  of  said  judgment  accordingly. 

FORM  No.  2028. 

To  insert  costs  ia  Judcment-roU  and  perfect  JudgmeBt  nimc  pro  tunc,  aot* 
withttandlag  lapse  of  yeart.88 

That  the  amount  of  costs  and  disbursements,  as  adjusted  in 
the  bill  of  costs  herein,  taxed  on  the        day  of  9  19    9 

49  Renouil  r.  Harrie,  2  Sandf.  641,  tlie  partiealars  adequately  appear  in 

1  Code  Rep.  125.  the  pleadioga  on  file. 

80  One  object  of  a  bill  of  particulars  Si  See   Rodcwell   v.   Ckrpenter,   25 

of  items  of  demand  is  to  make  it  clear,  Hun,  529. 

after  judgment,  what  is  covered  by  ssTfais  order  was  made  in  Park  r. 

the  reeoTery.  Park,  e»  parte,  after  the  lapse  of  nine 

This  motion  will  not  be  granted  if 
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to  wit,  $  y  be  inserted  in  the  judgment  annexed  to  and  a 

part  of  the  judgment-roU  herein,  and  that  said  judgment-roll  be 
perfected  and  said  judgment  docketed  in  said  county  of  , 

as  of  the  date  of  ,  19     . 

FORM  Ho.  2089. 
To  ttxike  ont  «a  enoBeom  award  of  cottSi  or  allowaiice.68 

By  striking  out  from  said  judgment  the  costs  and  allowance 
amounting  to  dollars  awarded  to  the  [defendant  Y.  Z.]. 

FORM  No.  2030. 
To  charge  costs  on  the  fimd.M 

That  the  judgment  entered  herein  the        day  of  >  19     > 

be  and  the  same  is  hereby  corrected  and  modified  so  as  to  charge 
the  collection  or  payment  of  such  iudgment  solely  upon  any 
property  of  said  S.  H.  K.  in  the  hands  of  the  plaintijff,  T.  S.  H., 
as  receiver  of  the  property,  etc.,  of  said  R. 

FORM  No.  2081. 
To  savo  time  for  appeal,^  etc. 

The  direction  herein  that  said  amendment  is  made  nunc  pro 
tunc  shall  not  abridge  the  time  within  which  the  [defendant] 
may  appeal  from  the  judgment,  or  file  his  exceptions,  or  make  a 
case,  or  move  for  a  new  trial ;  such  time  to  begin  to  run  from  the 
time  the  [plaintiff]  shall  serve  upon  the  defendant  or  his  attor- 
neys a  copy  of  the  judgment  as  amended,  with  notice  of  entry. 

FORM  No.  2032. 
To  save  appeal  already  taken. 

That  the  notice  of  appeal  heretofore  filed  and  served  in  this 
action   stand   as   the   notice  of   appeal   from  the   judgment   as 

years,   on   affidavits   showing  excuse  rected  on  motion.    Cooper  r.  Cooper, 

for  the  neglect;  and  the  provisions  of  51  App.  Div.  505,  64  N.  Y.  Supp.  901. 

the  judgment  granting  alimony  were  MThe  power  of  the  court  held  by 

enforced  by  process  for  contempt,  in  same  judge  before  whom  the  trial  took 

80  N.  Y.  156,  161.  place   to  make   this  order  was  sus- 

B3  If  the  authority  for  the  award  tained  in  Henry  r.  Randall,  15  Wkly. 

of  costs,  or  allowance,  is  an  order.  Dig.   106,  citing  8  Hun,  362;   alTd, 

which  has  been  reversed  or  vacated,  73  N.  Y.  12. 

the   judgment   may   be   amended   on  So  the  court  may  revoke  allowance 

motion  by  striking  out  the  costs  al-  of  discretionary  costs.     Hammond  v, 

lowed.  Carolan  p,  O'Bonnell,  109  App.  81ocum,  50  How.  Pr.  415. 

Div.  700,  96  N.  Y.  Supp.  493.  M  See  Matter  of  Beckwifh,  87  N.  Y. 

If  the  award  was  made  in  violation  503 ;  United  States  v,  Gomez,  1  Wall. 

of  a  Code  provision,  it  may  be  cor-  600;   Whitney  v.  Townsend,  7  Hun, 

233. 
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amended  [or,  as  entered]  under  this  order,  the  [defendant],  bj 
accepting  this  order,  waiving  [or,  having  in  open  court  waived] 
all  questions  as  to  the  sufficiency  of  such  notice. 

FORM  Ho.  SK>38. 
Saving  right  to  teiag  new  actioaJM 

By  striking  out  after  the  word  "  dismissed,"  the  words  "  upon 
the  merits,"  [and  inserting  the  following  clause:  but  without 
prejudice  to  the  right  of  the  plaintiff  to  bring  another  action  to 
recover  from  the  defendant  upon  the  same  cause  of  action  —  May 
add  words  defining  the  cause  of  action  saved]. 

FORM  Ho.  8084. 

Affidavit  to  movo  oa  behalf  of  third  peraoa,  rlaimlag  as  a  creditor  of  tke 

partiMr  to  roiottlo  judgment  by  strikiag  oat  oxtravagant  aUowawe.n 

[Title  of  court  and  action.] 
[Venue.] 
E.  P.  W.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  one  J.  M.  F.,  the  largest  and 
only  creditor  of  any  consequence  of  the  firm  lately  composed  of 
the  parties  to  this  action. 

II.  That  on  the  day  of  >  19  ,  deponent,  as  atto^ 
ney  for  said  F.,  commenced  an  action  in  the  court  of 
against  said  S.  and  T.,  both  the  parties  to  the  above-entitled 
action,  who  were  then  engaged  in  business  in  this  city  as  copart- 
ners, in  which  action  said  F.  is  seeking  to  recover  the  sum  of 
$  ,  the  value  of  certain  goods  sold  and  delivered  by  him  to 
them.  Said  defendants  in  that  action  have  put  in  an  answer, 
sham  in  its  nature,  but  which  is  barely  sufficient  to  raise  an  issue, 
and  said  cause  has  been  placed  on  the  calendar  and  noticed  for 
trial. 

M  Where   it   is  apparent  that  the  So,  a  correction  may  be  made  by 

words  ''  on  the  merita  "  are  errone-  inserting  the  words  *'  on  the  meriti. ' 

ously  inserted  in  the  iudgment,  plain-  Vowell  v.  Twenty-third  St.  R.  Co.,  U 

tiff   may   have   the   record   corrected  Misc.  538,  35  N.  Y.  Supp.  10S2,  2 

upon   motion.     Freedman   r.    Sirota,  Anno.  Cas.  368. 

109   App.   Div.    874:    VVoodbridge    r.  BTIn  an  unreported  case  (Spitz  r. 

First  Nat.  Bank,  106  N.  Y.  238;  Wil-  Tousey)   it  was  held  by  the  Oenerai 

liams  r.  Hayes,  08  Wis.  248,  32  N.  W.  Term  of  the  First  Department  error 

Hep.  44;  Swift  r.  Allen,  55  111.  303.  to  refuse  to  grant  this  motion  made 

Or  the  jiid^nnent  may  be  racated^  on  this  and  a  corroboratory  tJMavit; 

without  prejudice  to  the  entry  of  a  and  the  order  refusing  was  reversed, 

l>roT»er  iTidfirment.    Petrie  r.  Trustees  and  the  creditor  brought  in  as  a  psrtr 

of  Ham.  Coll.,  92  Hun,  81,  36  N.  Y.  nunc  pro  tunc.    (Mere  mem.,  3«  Hun. 

Supp.  636.  639.)     CSompare  Lilly  r.  Shaw,  59  111. 

72. 
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III.  That  meanwhile,  and  on  the  day  of  ,  last, 
3f  ter  the  commencement  of  said  action,  one  of  said  partners,  the 
parties  hereto,  commenced  the  above-entitled  action  ostensibly 
Jigainst  the  other  for  a  dissolution  of  the  copartnership  and  an 
accounting,  but  really,  as  deponent  believes,  for  the  purpose  of 
hindering  and  delaying  creditors.  And  deponent  is  informed 
and  verily  believes  that  J.  E.  N.,  Esq.,  has  been  appointed  re- 
ceiver of  the  copartnership  assets  herein ;  and  that  said  business, 
and  its  stock,  fixtures,  etc.,  have  been  sold  by  said  receiver  at 
public  auction,  as  deponent  is  informed  and  verily  believes,  and 
that  such  sale  has  realized  a  sum  not  sufficient  to  pay  creditors. 

IV.  Deponent  has  just  been  informed  and  has  discovered  by 
inspection  of  the  records  and  files  of  this  court,  that  the  parties 
hereto  have  procured,  on  the  day  of  ,  inst.,  an  inter- 
locutory judgment  or  decree  to  be  entered,  awarding  allowances 
to  the  respective  attorneys  for  the  plaintiff  and  defendant, 
amounting  to  the  sum  of  $  ,  and  that  in  pursuance  thereof 
said  receiver  is  liable  at  any  time  to  pay  them  said  money. 

V.  Deponent  verily  believes  that  said  allowances  are  grossly 
in  excess  of  the  value  of  the  services  rendered  by  said  attorneys 
and  counsel,  and  in  excess  of  the  power  of  the  court,  and  that 
the  payment  thereof  will  so  deplete  the  fund  as  to  result  prac- 
tically in  defeating  pro  tanto  the  claim  of  said  F.  as  a  creditor. 

VI.  Deponent  therefore  prays  that  an  order  be  granted  in  the 

action  staying  and  restraining  said  receiver  from  paying  out  any 

moneys  under  said  decree  until  said  F.,  creditor,  can  be  heard  on 

a  resettlement  thereof,  and  avers  that  no  previous  application  has 

been  made  for  such  order. 

IJurat.']  [Signature.l 

FORM  Ho.  2036. 

Order  vacating  a  judgm«iit  and  reaettling  finding8.B8 
ITitle  (court  order)  and  recitals;  see  Form  820,  p.  1174.] 

OsoEBED,  1.  That  the  judgment  entered  in  this  action  on  the 
day  of  ,  19     ,  be  and  the  same  is  hereby  vacated 

and  set  aside,  without  prejudice  to  the  entry  of  judgment  herein 
upon  the  decision  of  Mr.  Justice  J.  K.,  as  resettled. 

2.  That  the  decision  of  Mr.  Justice  J.  K.,  filed  herein  tlie 
day  of  ,  19     ,  and  the  findings  of  fact  and  conclusions 

of  law  included  therein  be  resettled  before  Mr.  Justice  J.  K.  upon 
{two]  days'  notice,  to  be  given  by  either  party. 

Enter:  {^signature  of  judge  hy  initials  of  name  and  title.'] 

MThe  court  has  power,  before  the  to  correct  inadvertent  error  (as,  for 
time  to  appeal  has  expired,  to  resettle  instance,  where  findings  are  incon- 
its  findings  in  any  respect  necessary      sistent),  though  not  to  find  differently 
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IL  LIMITING  TIME  TO  REVIEW  OR  MOVE. 

FORM  Ho.  sioaa 

IVotki  of  Judgment  or  othor  procoodiag  to  Unit  timo  to  morm  to  bo  fditviA 

thorolroBLPO 

[Title  of  court  and  action.'] 

Please  take  notice,  that  on  the  day  of  ,  19    ,  a 

judgment  of  which  the  annexed  is  a  copy  was  entered  in  this 
action  in  the  office  of  the  clerk  of  the  county  of 

[Date.]  [Signature  and  office  address  of]. 

To  ,  [defendant].  Attorney  for  [plaintiff]. 

FORM  Ho.  9087. 
Hotioo  of  Jndcmont  or  order,  to  limit  timo  to  aFpeal.«> 
[Entitle,  unless  indorsed  on  copy.Y^ 

Please  take  notice,  that  the  within  is  a  copy  of  the  judgment 
[or,  an  order]  entered**  in  this  action,  on  the  day  of  , 


on  new  evidence.  Coffin  v,  Lesster, 
36  Hun,  347;  aff'd,  110  N.  T.  946. 

Or,  to  strUce  out  immaterial  find- 
ings to  prevent  abuae  in  other  litiga- 
tion. Boyd  r.  Campbell,  12  Misc.  361, 
33  N.  Y.  Supp.  667;  ard,  146  N.  Y. 
403.  See,  also,  Oough  r.  McCall,  31 
App.  Div.  678,  62  N.  Y.  Supp.  221. 

M  Under  N.  Y.  Code  cfv.  Pro., 
I  724,  this  should  bo  personally  served 
on  the  party.  Service  on  the  attorney 
of  record  may  not  be  enough  to  charge 
party  with  knowledge.  O'Neil  v. 
Hoover,  17  Wkly.  Dig.  354;  eonira, 
Jez  r.  Jacob,  7  Abb.  N.  C.  462,  460. 

Service  of  transcript  is  sufficient 
notice  of  a  mon^  judgment.  Jex  v. 
Jacob  {ahov€  cited). 

If  the  notice  is  served  by  mail,  the 
timo  within  which  to  move  to  be  re- 
lieved from  the  judgment  is  doubled. 
Atkinson  p.  Abraham,  78  App.  Div. 
498,  79  N.  Y.  Supp.  680. 

00  This  notice,  with  service  of  a 
copy  of  the  judgmenif  is  not  needed  to 
limit  the  time  to  appeal  to  the  Court 
of  Appeals,  but  is  essential  to  limit 
the  time  to  appeal  from  an  order. 
Code  Civ.  Pro.,  |  1326;  Marsh  v. 
Pierce,  110  N.  Y.  639.  It  is  always 
necessary  to  limit  the  time  to  appeal 
to  the  Appellate  Division.  The  fact 
that  the  appellant  entered  the  judg- 
ment from  which  the  appeal  is  taken, 
does  not  dispense  with  necessity  of 
service  of  notice  and  oopv.  McGruer 
V.  Abbott,  47  App.  Div.  191,  62  N.  Y. 
Supp.  123. 


The  notice  of  entry,  and  the  aoeom- 
panying  copy  of  judgment^  or  m'der, 
are  subjected  to  the  severest  tests  ss 
to  completeness  and  correctness.  The 
slightest  error,  or  omission,  generally 
serves  to  destroy  the  efllcacy  of  the 
service,  in  limiting  the  time  within 
which  an  appeal  can  be  taken. 

A  failure  to  properly  indorse  the 
papers,  as  required  by  Gen.  Buk 
No.  2,  is  fatal.  Langdon  r.  Evans,  29 
Hun,  662;  Forstmann  v,  Shulting,  107 
N.  Y.  644. 

The  following  errors  or  omissions 
in  the  copy  of  the  judgment  (or  or- 
der) as  served  have  been  held  Istsl: 
Omission  of  seal,  error  in  date  and 
in  name  of  clerk  (Gabay  v,  Dosne, 
38  Misc.  661,  78  N.  Y.  Supp.  224); 
omission  of  clerk's  attestation  <€iood 
V.  Daland,  119  K.  Y.  153;  Mason  r. 
Corbin,  29  App.  Div.  602,  61  N.  Y. 
Supp.  178) ;  copy  served  before  ad- 
justment of  costs  (De  Mott  r.  Kes- 
drick,  63  Hun,  112,  17  X.  Y.  Snpp. 
630;  Dobyns  v.  Com.  Trust  Co.,  60 
Misc.  629. 

Abbreviation  of  clerk's  first  nsme 
from  "  Thomas  "  to  "  Thos."  held  not 
to  invalidate  service.  SaUman  r. 
Mendel,  49  Misc.  626. 

91  If  indorsed,  place  in  eonspiciious 
place,  not  within  the  fold  of  the 
paper.  Weeks  v.  Coe,  36  App.  IMr. 
339,  56  N.  Y.  Supp.  263. 

«  "  Piled  •»  is  improper.  Gsbay  r. 
Doane,  38  Misc.  661,  78  N.  Y.  Suppi 
224. 
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19     ,®  in  the  ofBce  of  the  clerk  of  this  court  [tn  the  Supreme 
C/aurt,  substitute  the  clerk  of  the  coimty  of  ].^ 

[Date.]  ISignalure.^ 

\^Address'\  To  ,  Attorney  for 

Attorney  for  .  lOffice  address.^^ 

X^Serve,  with  accurate  copy  of  judgment,  or  order,  and  indorse 
with  name  and  address  of  attorney  m  required  hy  Court 
Rule  2.]~ 


«s  Omission  of  date  of  entry  fatal. 
Curtis  V.  Ritzman,  7  Misc.  400,  27 
1^.  Y.  Bupp.  971.  Error  in  date. 
W^eeks  V.  Coe,  30  App.  Div.  340,  65 
K.  Y.  Supp.  263. 

MA  notice  ia  fatally  defectiye 
'wbichy  in  the  Supreme  Court,  states 
the  entry  to  haye  been  in  the  office 
of  "the  clerk  of  this  court/'  even 
though  the  county  is  indicated  in  the 
title.  Tudor  r.  Ebner,  109  App.  Div. 
521,  96  N.  Y.  8upp.  392,  following 
Livingston  r.  N.  Y.  EL  R.  Co.,  60 
Hun,  473,  16  N.  Y.  Supp.  191.  Al- 
though Code  Ciy.  Pro.,  §  1366,  requires 
that  the  Appellate  Division  order  be 


entered  in  the  office  of  its  clerk,  and 
a  copy  filed  with  the  county  clerk,  a 
notice  is  sufficient  which  states  that 
the  order  was  "entered  in  the  office 
of  the  clerk  of  the  county  of  ." 

Guar.  Tr.  Co.  v.  Phila.,  etc.,'R.  Co., 
160  N.  Y.  1. 

06  Omission  held  fataL  Kelly  «. 
Sheehan,  76  K.  Y.  326. 

66  See  note  60,  wupra.  An  admis* 
sion  of  'Mue  and  timely  service  of 
judgment  and  notice  of  its  entry" 
waives  defects  in  the  notice.  Hohr  v. 
Dorschel,  2  N.  Y.  Supp.  SS.  16  Civ. 
Pro.  22;  Tudor  v,  Ebner«  109  App. 
Div.  621,  96  N.  Y.  Supp.  392. 
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ARTICLE  i 

Vacating  ob  Opening  Judgment.^ 

FORMS. 


2043.  Notice  of  motion    (or  order  to 

show  cause)  to  open  de£aalt» 
etc. 

2044.  Order  thereon. 

2045-2056.  SUtements  suitable  to  in- 
sert in  foregoing  Form. 

2057.  Order    vacating    judgment    of 

divoroe,  etc. 

2058.  --setting    aside    judgment   at 

the  instance  of  a  subaequent 
frofui  fide  purchaser  or  mort- 


2038.  Affidavit    to    moye    to    vacate 

judgment,  etc. 

2039.  Notice  of  motion   (or  order  to 

show  cause)  iqton  application 
to  vacate  judgment. 

2040.  Leave  to  heir,  executor,  etc.,  to 

move  against  final  judgment, 
etc. 

2041.  Affidavit  to  move  for  leave  to 

defend,    after    judgment    on 
service  by  publication. 

2042. to  set  aside  judgment 

against  infant,  etc. 

FORM  Ho.  B038. 
Affidavit  to  move  to  vacate  judgment  because  of  non-aervioe  of 
[Title  of  court  and  action^] 
[Venue.'] 

A,  C,  being  duly  sworn,  says: 

I.  That  she  is  one  of  the  defendants  in  the   above-entitled 
action,  and  the  wife  of  her  co-defendant,  J.  E.  C. 


67  A  motion  to  vacate  a  judgment  is 
a  motion  in  the  action,  and  not  a 
special  proceeding.  Riley  v.  Ryan,  45 
Misc.  151,  91  N.  Y.  Supp.  952  (re- 
versed on  another  point,  103  App.  Div. 
176). 

Tho  power  of  the  court  to  relieve 
from  Judgments  taken  through  "  mis- 
take, inadvertence,  surprise  or  ex- 
cusabla  neglect,"  is  not  limited  by 
section  724;  but  in  the  exercise  of  its 
control  over  its  judgments  it  may 
open  them  upon  the  application  of 
anyone  for  sufficient  reason  and  upon 
clear  proof,  in  the  furtherance  of  jus- 
tice. Ita  power  to  do  so  does  not 
depend  npon  any  statute,  but  is  in- 
herent, and  it  is  not  controlled  by  the 
time  limitation  of  one  year  fixed 
by  the  statute.  Ladd  r.  Stevenson, 
112  N.  T.  332;  Eichner  v.  Met.  St.  R. 
Co.,  114  App.  Div.  247;  Weston  v. 
Cit.  Nat.  Bank,  88  App.  Div.  330,  84 
N.  Y.  Supp.  743;  McCloud  v,  Meehan, 
30  Misc.  67,  62  N.  T.  Supp.  852.  See, 
also,  notes  to  Form  2043. 


In  Carlisle  r.  Barnes,  102  App.  Div. 
582,  92  N.  Y.  Supp.  924,  the  court 
considered  the  proceedings  upon  the 
trial,  upon  a  motion  made  to  relieve 
from  a  judgment  upon  a  verdict,  aod 
determined  that  no  excusable  neglect 
was  shown.  But  the  more  re$rular 
practice  in  reviewing  the  proceedings 
at  the  trial  is  by  appeal. 

The  negligence,  ignorance  or  frsud 
of  the  attorney  for  the  defeated  party 
may  be  made  the  ground  of  relief 
from  the  judgment  by  motion  in  the 
action,  but  cannot  uphold  an  inde- 
pendent action  to  vacate  the  judgment 
unless  collusion  between  the  attoriie7 
and  the  adversary  be  also  shown. 
Reich  r.  Cochran,  105  App.  Div.  542, 
94  N.  Y.  Supp.  404;  Gideon  v.  Dwyer. 
17  Misc.  233,  40  N.  Y.  Supp.  1053; 
aff'd,  7  App.  Div.  608. 

68  Sustained  by  White  v.  Coulter. 
59  N.  Y.  629.  Three  corroborating 
affidavits  were  annexed,  one  of  them 
being  made  by  the  process  server. 

A  motion  to  vacate  because  of  noo- 
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II.  That  she  has  been  informed  that  one  C.  E.  B.  heretofore, 
and  on  the  day  of  9  ^9  ,  made  an  affidavit  in  the 
above  action,  in  which  he,  among  other  things,  stated  that  on  the 
said  day  of  y  19  ,  he  served  a  copy  of  the  summons 
in  the  above  action,  together  with  a  notice  of  the  object  of  the 
action,  on  this  defendant,  at  ,  in  the  county  of 
aforesaid.  That  judgment  against  deponent  in  this  action  was 
entered  on  the             day  of                 j  ^^     9  on  said  affidavit. 

III.  Deponent  further  says,  that  said  affidavit  of  C.  E.  B.,  so 
far  as  it  affects  this  deponent,  is  false  and  untrue  in  each  and 
every  particular;  that  no  summons  or  any  other  paper,  nor  any 
process  of  whatsoever  kind  or  description  in  the  above  action, 
was  ever  served  on  this  deponent  by  said  B.,  or  by  any  othe». 
person  or  persons  whomsoever. 

IV.  That  since  the  entry  of  the  judgment  in  the  above  action, 
this  deponent  has  been  informed  and  verily  believes  that  the 
said  summons  and  notice  of  object  of  action  was  served  upon  a 
servant  in  the  employ  of  this  deponent,  instead  of  being  served 
upon  this  deponent  herself. 

IJurai.'}  \_Signature.'] 

FORM  No.  2039. 

Hotios  of  motion   (or  order  to  show  cause)   upon  application  to  vacate 

judgment. 

[As  in  Forms  815,  p.  1171,  or  818,  p.  1173,  of  this  volume, 
stating  as  relief  soyfiht:^  vacating  and  setting  aside  the  judgment 
entered  herein  on  the        day  of  >  19    ,  [if  on  the  ground  of 

irregularity,  state  it  particularlyY^  that  the  execution  issued 
Thereon  to  the  sheriff  of  the  county  of  be  also  vacated 

and  any  property  taken  thereunder  be  restored  to  defendant  [etc., 
and  for  such  other  relief  —  ashing  costs  if  the  judgment  was 
entered  improperly.'] 

service  of  Bummons  is  not  based  upon  vice  of  his  answer  by  mail,  a  judg- 

an  irregularity,  but  is  aimed  at  the  ment  entered  upon  the  ground  of  his 

validity  of  the  judgment,  and  may  be  failure    to    plead   should   be   opened 

made  at  any  time.    Meurer  v.  Berlin,  without  terms.    Auto  Lighter  Co.  v, 

SO  App.  Div.  294,  80  N.  Y.  Supp.  240.  Wicks,  114  App.  Div.  110. 

In  case  of  a  justice's  or  municipal  ^  Failure  to  include  in  the  judg* 

eourt  judgment,  the  question  may  also  ment-roU    the    papers    required    by 

be  presented  upon  an  appeal.    Mears  statute  is  an  irregularity.    Qerity  v. 

r.  Xo.   Am.  Brewing  Co.,   113  App.  Seeger,  etc.,  Co.,  163  N.  Y.  110.    If  no 

Div.  41.  proper  decision,  directing  judgment. 

If  defendant  swears,  without  con-  is  made  by  the  court,  after  trial  with- 

tradiction,  to  having  made  due  ser-  out  a  jury,  a  vacatur  of  judgment 


2044        Abbott's  fsacticb  and  fobms. 

FORM  No.  2040. 

LMTt  to  heir,  esocvtori  etc,  to  moTe  Agaimt  a  final  Judgmeat  fox  erm  !b 

factTo 

[For  proper  alleffations  as  to  death  or  disability  of  party,  <ee 
Forms  in  Chapter  XI.    For  order,  see  p.  2084.] 


FORM  No.  2041. 

AffidaTit  to  moYo  for  leaTo  to  defend,  after  judgment,  on  aerfica  hf 

pnUication.Ti 

[^Title  of  court  and  action.'] 

[Venue.] 

11.  B.,  being  duly  Bworn,  says : 

I.  That  he  is  the  defendant  in  the  above-entitled  action. 

II.  That  he  never  was  served  with  any  papers  in  this  action  at 
the  commencement  thereof,  nor  at  any  time  since. 

III.  That  he  first  learned  of  the  existence  of  the  action  on  the 
day  of  >  19     )  before  which  time  judgment  had  beer 

entered  against  this  defendant  for  [state  character]  and  imme- 
diately thereupon  he  consulted  counsel  as  to  the  best  manner  of 
making  defense  therein  [or  otherwise  state  in  what  mode  the 
proceedings  were  first  brought  to  his  notice,  and  his  prompt  action 
lhereon]f  and  deponent  has  prepared  for  service  the  annexed  and 
duly  verified  answer. 

IV.  That  all  the  allegations  in  the  complaint  with  reference 
to  facts  of  adultery]  by  deponent  are  untrue;  and  that  had 
deponent  been  advised  of  said  action,  he  would  at  once  have  taken 
steps  to  defend  it 

[In  divorce,  may  add  as  hearing  on  alimony:]  V.  That  de- 
ponent has  no  means  or  property  whatever,  either  real  or  personal, 
and  is  not  in  any  business ;  but  on  the  contrary,  in  consequence  of 
the  acts  of  plaintiff,  deponent  has  expended  upon  her  and  for  her 

may  be  had  upon  motion.     Dobbs  v.  awer  annexed.    See  Johnson  v.  Lind- 

firinkerhoff,  98  App.  Div.  258,  00  K.  Y.  say,  14  Cent.  Law  Jour.  S03;  Iferrkm 

Supp.'480.  «.  Gordon,  22  N.  W.  Kep.  563;  Pope 

TON,  Y.  Code  Civ.  Pro.,  §  785.  v,  PoHock,  15  Wklv.  Law  BnL  347. 

71  From  Brown  r.  Brown,  58  N.  Y.  For   the   New  York   atatntes,  ice 

600,  modified  by  alleging  inrnorance  N.  Y.  Code  C!t.  Pro.,  §  445;  Dudi^  r. 

of  the  action  till  after  judgment;  see  Voiein,  18  Abb.  N.  C.  358. 
2  Hun,  677;  and  by  referring  to  an-  ^  *"• 
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^11  the  means  and  property  he  had;  and  deponent  is  now  living 
^with  and  dependent  upon  his  relatives  for  support. 

[^Annex  proposed  answer,  and  if  not  duly  verified  according  to 
§  524,  or  privileged  (see  21  Abh.  N.  C,  211),  allege  positively 
in  the  affidavit  its  truih.']'^ 

IJurat.}  [Signature.'] 

FORM  No.  0042. 

AiBdAvit  to  movo  to  aet  aside  Judgment  against  infant  without  appointment 

of  guardian  ad  litem.7S 

W.  N.  C,  being  duly  .sworn,  says : 

I.  That  he  is  plaintiff  [or,  defendant  —  or,  one  of  the  defend- 
ants] herein. 

II.  That  this  action  was  duly  commenced  on  or  about  , 

19  ,  C.  P.  S.,  Esq.,  appearing  as  attorney  for  plaintiff. 

III.  That  the  action  was  brought  [state  nature,  as  thus:']  on 
a  promissory  note  alleged  to  have  been  made  by  the  defendants 
as  copartners. 

IV.  That  on  >  19  >  judgment  for  $  was  entered 
[by  default]  in  the  office  of  the  clerk  of  this  court  against  said 
defendants.  * 

V.  That  deponent  was  bom  on  the  day  of  >  19  , 
and  at  the  times  aforesaid,  and  up  to  >  19  ,  this  defendant 
was  an  infant,  and  no  guardian  ad  litem  was  appointed  or  ap- 
peared in  said  action  for  him. 

[VI.  That  deponent  has  fully  and  fairly  stated  the  case  to 
J.  S.,  Esq.,  his  counsel,  who  resides  at  No.        ,  street,  in 

the  city  of  ,  and  that  he  has  a  good  and  substantial  defense 

TS  If  the  motion  is  made  within  the  The  motion  may  be  made  within 

time  limited  by  Code  Ciy.  Pro.,  §  446,  two .  years   from   entry  of  judgment 

it  is  not  neoessarv  to  show  any  irregu-  (or  within  one  year  after  reaching 

larity  or  defect  m  the  plaintiff's  pro-  majority  if  the  two  years  have  ex- 

«eeduig8.    Marvin  v.  Brandy,  66  Hnn,  pired),  since  this  is  not  an  irregu- 

242,  9  N.  Y.  Supp.  693.  larity  merely,  but  an  "  error  of  fact 

TBUpon  the  allegations  of  this  affi-  not  arising  upon  the  trial."     Byrnes 

davit  it  was  held  error  to  refuse  to  v,  Byrnes,  9upra. 

vacate  the  Judgment,  in  Peck  v.  Goler,  If  the  motion  is  made  in  time,  there 

20  Hun,    634;    and    see    Byrnes    v.  is  nothing  for  the  court  to  do  but  to 
Byrnes,  109  App.  Div.  636,  96  N.  T.  grant  it.    Id. 

Supp.  306;  McMurray  v,  McMurray, 
^  Abb.  Pr.  (N.  8.)  316,  323. 
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on  the  merits  to  the  action,  as  he  is  advised  by  said  counsel,  after 
such  statement,  and  verily  believes.]^* 

[Jurai.^  ISignature.! 

FORM  Ho.  8048. 

Hotiot  of  motioii  (or  otdor  to    show  cahmTb)  to  open  defavlty  infiieit  or 

dillllisul.75a 

[Move  the  court;  see  Forms  815,  818,  pp.  1171,  1173,  of 
this  volume,  asking  an  order:"]  directing  that  the  default   [or, 
inquest  —  or,  dismissal  of  complaint]  ^'  taken  herein  on  the 
day  of  ,  19     ,  be  opened  [and  the  judgment  thereon,  if 


74  An  oath  to  merits  is  never  essen- 
tial when  (as  in  above  case)  the  de* 
fendant  is  entitled  to  the  tfocatur  as 
matter  of  right.  Am.  Audit  Co.  v. 
Indust.  Fed.,  84  App.  Div.  304,  82 
N.  Y.  Supp.  642.  Or  where  the  an- 
swer is  verified,  and  includes  affirma- 
tive defenses.  See,  also,  note  79  to 
next  Form. 

75  If  an  order  to  show  cause  is 
granted  by  the  court  or  a  judge 
thereof,  direction  as  to  mode  of  serv- 
ing a  person  who  cannot  be  found 
may  be  inserted.  N.  Y.  Code  Civ. 
Pro.,  I  1289. 

As  to  the  necessity  of  personal 
service  and  on  whom,  and  the  mode 
of  making  it,  see  §§  128S-1289. 

If  the  judgment  has  been  assigned, 
give  notice  to  the  assignee,  if  known. 
Robinson  v.  Am.  Chem.  Co.,  9  Civ. 
Pro.  Rep.  (Browne)  78. 

On  moving  to  open  a  judgment 
which  established  the  title  to  real 
property,  if  it  be  desired  to  prevent 
the  successful  party  in  the  judgment 
from  conveying  meanwhile,  file  the 
motion  papers,  and  give  personal  no- 
tice to  the  party  having  apparent 
power  to  convey,  so  as  to  be  able  to 
Invoke  the  doctrine  of  lis  pendent. 

See  Scudder  v.  Sargent,  15  Kebr. 
102. 

70a  If  judgment  has  been  entered, 
observe  that  the  statute  prescribes  a 
limit  of  one  year,  from  the  filing  of 
the  roll  on  final  judgment,  in  which 
to  move  for  irregularity.  Cook  r. 
Dickerson,  1  Duer,  679;  N.  Y.  Code 
Civ.  Pro.,  §  1282.  But  see  note  67  at 
beginning  of  this  article,  p.  2042. 

And  one  year  from  notice  of  judg- 
ment, as  the  limit  for  moving  for  re- 
lief in  case  of  mistake,  inadvertence, 
surprise,  or  excusable  neglect.    I  724; 


Jex  V.  Jacob,  7  Abb.  N.  C.  452,  460. 
Two  years,  if  the  notice  of  judgment 
is  given  by  maiL  Atkinaon  i?.  Abra- 
ham, 78  App.  Div.  498,  79  N.  Y.  Supp. 
680. 

Laches  may  result  in  denial  of  a 
motion  made  within  that  time.  Or- 
leans County  Nat.  Bank  p.  Speneer, 
19  Hun,  569. 

And  the  statute  prescribes  two 
years  as  the  limit  for  a  motion 
founded  on  error  in  fact  not  arising 
on  the  trial.  N.  Y.  Code  Civ.  Fro., 
§  1292. 

But  these  restrictions  do  not  tske 
away  the  equitable  control  of  the 
court  over  its  own  judgements.  See 
note  67  at  beginning  of  this  article, 
p.  2042;  Brown  r.  Brown,  58  N.  Y.  609; 
8.  p.,  78  N.  Y.  362;  Kiefer  r.  Gnnd 
Trunk  Ry.  Co.,  8  N.  Y.  Supp.  230,  2S 
St.  Rep.  478;  appeal  dismissed,  121 
N.  Y.  712. 

If  there  has  been  delay  in  moving, 
the  affidavit  should  disclose  sny  ex- 
cuse that  may  exist.  Wygant  r. 
Brown,  7  N.  Y.  Supp.  490.  Sec  Mar- 
vin V,  Brandy,  56  Hun,  242,  9  N.  Y. 
Supp.  593. 

76  The  afBdarit  upon  the  applica- 
tion to  open  a  calendar  default  should 
show  excuse  therefor,  and  is  not  to 
be  opened  as  a  matter  of  course,  on 
terms.  Iron  Clad  Mfg.  Co.  r.  Steffen, 
114  App.  Div.  792.  And  if  upon 
affidavits  showing  the  same  grounds, 
the  justice  at  Trial  Term  has  refused 
an  adjournment,  an  appeal  should  be 
taken  from  his  order,  rather  than  a 
motion  made  at  Special  Term  to  open 
the  default  Herbert  Land  Co.  v.  Lo- 
rencen,  113  App.  Div.  802.  Compare, 
eonira,  Marchesini  «.  ScaociaBOoe,  UO 
App.  Div.  130. 
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entered,  and  all  proceedings  founded  thereon  —  or  if  needed,  all 
subsequent  proceedings  on  the  part  of  in  this  action] , 

be  vacated  and  set  aside  [as  to  the  defendant  Y.  Z.] 

[/^  leave  to  plead  or  amend  is  asked,  may  add:']  and  the  said 
defendant  be  permitted  to  serve,  as  an  answer  to  the  complaint 
herein,  the  answer  [or,  amended  —  or,  supplemental  answer] 
annexed  to  said  affidavit,  with  the  same  effect  in  every  respect  as 
if  said  defendant  had  served  the  same  within  the  time  allowed 
by  law." 

[//  cause  is  in  readiness  for  trial,  may  snbstHiUe  for  last 
clause:'}  and  that* the  cause  be  restored  to  the  calendar. 

[If  restitution  is  asked,  add:]  And  that  the  property  taken 
and  moneys  levied  on  thereunder  be  restored  to  the  defendant. 

[If  on  the  ground  of  irregularity,  add:]  with  costs,  upon  the 
grounds  among  others  that  said  default  [or,  inquest]  was 
irregularly  taken  in  this;  [specifying  each  irregularity'^]. 

[If  not  on  grounds  of  irregularity,  nor  as  mailer  of  right, 
substitute  for  last  clause:]  upon  such  terms  as  may  be  just  [in 
either  case  add:  and  for  such  other  —  efc.]^' 

[If  stay  of  proceedings  is  desired,  add,  in  order  to  show  cause:] 

And  meantime  and  until  the  hearing  and  determination  of  this 

application,  and  the  entry  of  an  order  thereon,  let  all  proceedings 

on  the  part  of  the  plaintiff  [and  of  the  sheriff  of  the  county  of 

under  said  execution]  be  stayed. 

FORM  No.  2044. 
Order  granting  or  denying  motion  to  open  default,  inqnett,  et&so 

\_Title  (court  order)  and  recitals;  see  Form  820,  p.  1174.] 

Ordered,  that  the  said  motion  be  and  the  same  is  hereby 
in  all  respects  denied,  with  dollars  costs  [or,  be  and  the 

7T  The  motion  wiU  be  denied  if  the  td  It  is  not  necessary  that  a  party, 

proposed  pleading  is  not  submitted,  moving  to  open  default  after  issue 

Schumpp   V,   Inter.    St.    Ry.   Co.,   81  joined,  and  showing  a  meritorious  ex- 

App.  DiT.  576,  81  N.  Y.  Supp.  366.  cuse  for  default,  annex  affidavits  in 

If  defendant  shows  that  he  has  made  corroboration  of  the  allq^tions  of  his 

due  service  by  mail,  the  default  should  pleading.     Kilts  v.  Neahr,  101  App. 

be    opened    without    terms.      Auto.  Div.  317,  91  N.  T.  Supp.  946. 

Lighter  Co.  v.  Wicks,  114  App.  Div.  But  the  affidavit  must  show  a  rea- 

110.  sonable  excuse  for  the  default    (see 

raXotiee   of   motion,   or   order   to  note  76,  Bupra),  and  (unless  a  mer- 

show  cause,  must,  under  the  New  York  itorious  defense  Is  set  up  in  a  verified 

rule,  specify  the   irregularity  relied  answer)   an  affidavit  of  merits  must 

OB.     i    1282;    Lewis  r.  Graham,   16  be   submitted.     Clevs  v.   Peper,    112 

Abb.  Pr.  126.  App.  Div.  430,  98  N.  Y.  Supp.  404. 

For  other  authorities,  see  p.  122  of  so  The  Special  Term  may  properly 

Vol.  I.  open  a  default,  notwithstanding  upon 
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same  is  hereby  granted,  and  the  said  judgment  —  dMcribing  U  — 
is  hereby  set  aside,  *  — or,  and  the  default  —  or,  inquest  — 
opened, —  and  the  judgment  entered  thereon  on  the  day  of 

,  19  ,  and  all  proceedings  founded  thereon,  are  vacated 
—  as  to  the  defendant  Y.  Z.,  naming  which,  if  not  all  the  defend- 
ants,—  and  said  defendant  let  in  to  defend  the  action  —  or,  to 
senre  his  proposed  answer  herein.  For  other  clauses,  see  Forms 
2045-2052  (below)^. 

[If  terms  are  imposed,  add:']  This  order  is  made  upon  condi- 
tion that  [staiing  it  as  in  Forms  2051-2055  (below)  ^  and  add: 

Obdebed  fubtheb,  that  in  default  of  compliance  with  any  of  the 
terms  of  this  order,  the  defendant's  motion  be  denied,  with  ten 
dollars  costs  to  plaintiff]. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FoiMS  Ko8.  2045-2056.—  STATE^fENTS  SUITABLE  TO  BE  INSERTED  IX 
FOREOOINQPORM, 

FORM  Ho.  M46. 
Tacatlaf  Judgaitat  for  imgnlar  tazatloa  of  coita^i 

That  the  bill  of  costs  filed  in  the  judgment-roll  herein,  on  , 

19  ,  be  stricken  from  the  roll,  and  the  judgment  for  the  costs 
thu8  irregularly  taxed  and  irregularly  entered  in  the  judgment- 
roll,  be  vacated  and  set  aside,  with  dollars  costs,  without 
prejudice  to  a  regular  application  to  tax  the  costs  of  the  action, 
and  to  enter  a  judgment  for  the  amount  of  the  costs  upon  such 
retaxatioD. 

FORM  Ho.  8046. 
If  mode  of  trial  la  to  bo  cfaaagod. 

[State  it,  as  thus:'\  That  the  order  of  reference  herein  be  set 
aside,  and  the  issues  joined  herein  be  tried  by  a  jury. 

FORM  Ho.  8047. 
Allowing  specific  additioaal  proofs  only.n 

That  the  report  herein  be  sent  back  to  the  referee  for  the  pur- 
pose [only]  of  allowing  defendant  to  put  in  his  exhibits  and 
records. 

the  same  facts  the  Trial  Term  had  was  in  the  discretion  of  the  court  in 

refused  to  allow  an  adjournment  of  an  action  founded  on  the  judgment 

the  trial.    Marchesini  v.  Scaccianoce,  hereby  opened,  to  refuse  to  allow  a 

110  App.  Div.  130.     Contra,  Herbert  supplemental   answer   to  be  pot  in 

Land  Co.  v.  Lorenzen,  113  App.  Div.  pleading  this  as  a  vacatur.     Citing 

S02.  Holyoke  v.  Adams,  50  K.  Y.  233,  237; 

81  In  Wakefield  r.  Am.  Surety  Co.  Wilson  v.  Pulmer,  76  id.  260. 

(MS.),  it  was  held  by  the  N.  Y.  Com-  83 From  Stephens  v.  Fox,  S3  K.  f. 

mon  Pleas  at  General  Term,  that  it  813,  where  it  was  held,  even  witheoft 
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FORM  No.  2048. 

For  restittttioa. 

That  plaintiff  make  restitution  to  defendant  of  the  amount 
collected  by  execution  upon  said  judgment,  with  interest  thereon 
from  the  day  of  ,  19     [to  be  ascertained  and  de- 

termined hy  B.  F.,  Esq.,  of  ,  who  is  hereby  appointed  a 

referee  for  that  purpose]. 

FORM  No.  2049. 
That  judgment  stand  as  security. 

But  said  judgment  [and  the  execution  issued  thereon,  and  the 
lew  thereunder]  to  stand  as  security  imtil  the  final  determination 
<  f  the  action,** 

FORM  No.  2050. 
Opening  default  without  staying  collection  of  judgment. 

That  the  judgment  and  levy  in  this  action  stand  as  security, 
and  that  plaintiff  have  leave  to  secure  the  amount  of  the  judg- 
ment by  any  proceedings  to  enforce  its  collection;  and  that  the 
defendants  have  leave  to  serve  their  answer  within  [five]  days 
i:i>on  payment  of  costs  of  this  motion,  and  stipulating, 

if  the  plaintiff  so  elect,  to  refer  the  issues  to  a  referee,  to  be 
agreed  on,  or  in  case  they  cannot  agree,  to  be  named  by  the 
court;  the  trial  to  proceed  on  days'  notice  from  either 

party.  When  a  trial  has  been  had  and  a  judgment  obtained,  the 
defendants  may,  if  the  judgment  shall  be  in  their  favor,  apply  to 
the  court  for  further  relief. 

FORM  No.  8051. 
Leave  to  plaiatiff  to  amend  or  diacontinue. 

That  in  case  the  defendant  shall  serve  an  answer  herein  and 
set  up  as  a  defense  to  this  action  the  [counterclaim  mentioned  in 
his  affidavit],  then  the  plaintiff  may  have  leave  to  amend  the 
summons  and  complaint  as  he  may  be  advised  [or,  to  discontinue 
his  action  without  costs  —  or,  upon  payment  of  costs]. 

the  word  ^  only,"  that  on  the  rehear-  tice  stated  in  note  in  25  Abb.  N.  C. 

in^  in  pureuanoe  of  this  order,  oral  63.     Even  if  defendant  is  successful 

evidence  of  a  new  defense,  offered  by  at  the  succeeding  trial,  the  first  judf^- 

defendant  to  sustain  a  counterclaim,  nent  should  not  be  cancelled  pending 

^u  properly  excluded.  an  appeal  by  plaintiff  from  the  second 

tt  As  to  allowing  judgment  to  stand  judgment.    Fuller  Buggy  Ck>.  v.  Cud- 

as  security  and  its  effect,  see  the  prac-  ney,  60  Misc.  40. 
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FOfiM  Ho.  a05B. 
CoaditioB  of  coaacat  to  icteenoe. 

That  the  defendant  serve  his  answer  on  plaintifPs  attorneys 
within  days  of  the  service  lor,  date]  of  this  order  for,  that 

the  proposed  answer  stand  as  the  answer  of  the  defendant  herein] ; 
and  that  defendant  stipulate  within  days  of  the  service  [or, 

date]  of  this  order  to  refer  the  issues  herein  to  J.  El,  Esq.,  to 
hear  and  determine  the  same ;  and  that  defendant  receive 
days'  notice  of  trial  for  any  day  after  the  day  of  next. 

FORM  Ho.  a058. 
Coaaeat  to  nfermoe,  aad  lecvxity  for  foea. 

And  that  the  said  action,  and  all  the  issues  therein  be,  and 
they  hereby  are,  referred  to  R  F.,  Esq.,  as  referee,  to  hear  and 
determine  the  same,  and  that  defendant  accept,  and  the  referee 
proceed  on,  days'  notice  of  hearing,  after  issue  joined,  and 

that  defendant  execute  and  deliver  to  the  plaintiff,  at  the  time  of 
serving  his  answer,  a  bond,  with  good  and  sufficient  surety,  to  be 
approved  by  the  court,  in  the  penalty  of  dollars,  condi- 

tioned for  the  payment  by  defendant  of  the  referee's  fees  in  said 
reference  in  case  judgment  be  rcmdered  in  plaintiff's  favor. 

FORM  Ho.  9054. 
Payment  of  spedfioA  coots. 

That  the  defendant  pay  to  the  plaintiff,  within  ten  days  after 
service  of  a  copy  of  this  order  and  notice  of  its  entry,  a  trial  fee 
of  thirty  dollars,  a  term  fee  of  ten  dollars,  ten  dollars  for  opposing 
the  motion,  and  all  the  disbursements  the  plaintiff  incurred  in 
taking  the  inquest  and  entering  judgment^ 

FORM  Ho.  2055. 
Socaxity  for  aatidpated  Jadcmeatss 

On  defendants  giving  a  bond  to  plaintiff  within  [twenty]  days 
from  the  entry  of  this  order,  with  two  sufficient  sureties,  to  be 
approved  by  the  court,  and  to  justify  as  provided  by  law  in  under- 
takings on  appeal,  said  bond  to  be  in  the  sum  of  dollars, 
conditioned  for  the  payment  of  any  judgment  which  the  plaintiff 
may  eventually  recover  against  the  defendants  or  either  of  them. 

.  S4  As  to  proper  terms,  see  Siegel  v.  ss  See  Bridcer  v.  Train,  86  N.  Y. 

Frankel,  93  N.  Y.   Supp.   633;    Mc-  Supp.  202 ;  GlSckman  o.  Loew,  29  App. 

Ewen  V.  Dimosd,  81  App.  Div.  026,  Div.  479,  61  N.  T.  Supp.  1078.    The 

81  N.  T.  Supp.  366 ;  Goodness  v.  Met.  undertaking  eovers  a  judgment  on  sp- 


St.  Ry.  Co.,  49  App.  Div.  76,  63  N.  Y.      giMd.     Oap<niigni_r.  Cooper,  70  App. 
Supp.  476;  Hyman  f>.  Loi 
Corp.,  60  N.  Y.  Supp.  366. 


Supp.  476;  Hyman  f.  London  Assur.      Div.  124,  74  N.  Y.  Supp.  1116. 
-  N.  Y.  Sue      *" 
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FORM  No.  9056. 
Content  that  action  aball  not  alMite. 

On  defendant's  making  and  filing  herein  v^ithin  [ten]  days 
after  entry  of  this  order,  a  stipulation  that  this  action  shall  not 
abate  by  the  death  of  either  party  thereto.** 

FORM  No.  2057. 
Oxter  racating  judgment  of  diTorce,  and  aUowing  defendant  to  deftad.87 

\^Title  (court  order)  and  recitals;  see  Form  820,  p.  1174.] 

Obdebed,  that  the  judgment  heretofore  entered  in  this  action 
be,  and  the  same  hereby  is  in  all  respects  vacated  and  set  aside, 
and  the  defendant  is  allowed  to  come  in  and  serve  his  answer,  and 
defend  the  said  action  as  he  may  be  advised,  upon  the  terms 
following  [and  upon  payment  to  plaintiff's  attorney  of  the  costs 
of  this  action  to  diis  time,  and  ]. 

[jSfay  annex  as  conditions,  the  plaintiff  consenting:']  It  is  hereby 
referred  to  J.  W.  S.,  Esq.,  as  sole  referee,  to  take  proof  of  the 
allegations  in  the  complaint  and  answer,  and  report  the  same  to 
this  court,  with  his  opinion  thereon,  the  testimony  heretofore 
taken  to  stand  as  testimony  in  the  cause,  and  the  reference  to  pro- 
ceed upon  two  days'  notice  to  the  defendant. 

The  defendant  may  cross-examine  the  witnesses  heretofore 
examined  by  the  plaintiff,  or  any  or  either  of  them,  before  the 
referee  herein  named,  and  if  necessary,  defendant  may  apply  for 
a  commission  to  examine  such  as  may  be  absent  from  this  State  — 
or  other  conditions  as  to  trial;  see  Forms  2051-2056.] 

Enter:  [signature  of  judge  hy  initials  of  name  and  title,'] 

FORM  No.  2058. 

Order  ietting  aside  Judgment  at  the  instance  of  a  snbieqnent  bona  fide  pnr- 
chaaer  or  mortgagee.88 

[Title  (court  order)  and  recitals;  see  Form  820,  p.  1174.] 

OsDEBEi),  that  the  judgment  [confessed  by  Y.  Z.  in  favor  of 
A.  B.,  and  entered  on  the  day  of  ,  19     ]  be  and  the 

same  is  hereby  vacated  and  set  aside  as  to  the  said  M.  N.  [the 
moving  party]  y  and  as  to  the  real  estate  hereinafter  described, 

M  See  Cox  V.  N.  Y.  C.  A  H.  R.  R.  449,  82  N.  Y.  Supp.  444,    But  defend- 

Co.,  63  N.  Y.  414;  Sweet  V.  Met.  St.  ant  must  show  merits,  and  annex  pro- 

Ry.  Co.,  18  Misc.  365,  41  N.  Y.  Supp.  posed  answer.     Maguire  v.  Maguire, 

W9.  75  App.  Div.  634,  78  N.  Y.  Supp.  312. 

S7  A  liberal  rule  should  be  applied  88  Sustained  by  Kendall  r.  Hodgins, 

in  opening  defaults  in  divorce.     Hen-  1  Bosw.  660,  7  Abb.  Pr.  300. 
derson  v,   Henderson,   83  App.  Div. 
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and  that  the  ezecution  issued  on  said  judgment,  and  all  proceed- 
ings had  under  it,  be  set  aside  so  far  as  they  relate  to  or  affect 
the  said  real  estate,  and  that  the  said  real  estate  is  hereby  made 
and  declared  to  be  freed  and  discharged  of  and  from  the  appaient 
lien  of  said  judgment,  and  of  and  from  any  and  e^ry  and  afl 
proceedings  whatsoever,  under  and  by  virtue  of  the  same.  The 
premises  above  referred  to  are  bounded  and  described  as  follows: 

[descriptum.'\ 

Enter:  [iignaiure  of  judge  by  initials  of  name  and  iUleJ] 
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ARTICLE  XI. 

FXJBTHSB  DiRBOTIOirS. 


FORMS. 

2060.  Order  on  petition  for  further     to  determine  mode  of  carrying  into 
directions.  effect  a  judgment  for  specific  relief» 

2(NIO.  Notice  of  motion  for  reference     etc. 

FORM  No.  9059. 
Order  on  petition  for  fnrtlter  directioBi.80 

At  a  Special  Term  letc,  as  in 
Form  820,  p.  1174]. 
[^Title  of  action.'] 

This  cause  coming  on  regularly  to  be  heard  on  the  petition  of 
the    [plaintiff],   verified  the  day  of  ,   19     ,  for 

further  directions,  upon  the  foot  of  die  judgment  entered  herein 
on  the  day  of  ,  19     ,  upon  reading  and  filing  the 

said  petition  [and  designate  all  other  papers  relied  on;  and  if 
order  to  show  cause  was  taken  directing  mode  of  service,  mention 
it  and  the  proof  of  due  service  according  to  it,  and  recite  also  the 
fa^t  of  reference  had,  if  any,  report  and  exceptions  taken,  if  any, 
and  the  facts  established  to  the  satisfaction  of  the  court;  also 
appearances,  etc.,  if  any,  as  usual,  and  continue]  : 

It  is  obdebed  and  adjudged  [that  said  exceptions  be  and  the 
same  are  hereby  overruled  and  said  report  be  confirmed,  and] 
that  \_elc.,  as  in  a  judgment].  And  either  party  to  said  action 
or  to  this  proceeding,  and  their  successors  in  interest,  have  leave 
to  apply  further  on  the  foot  hereof  and  of  said  judgment  for 
further  directions. 

Enter:  [^signature  of  judge  by  initials  of  name  and  title.] 

W  Apply  on  affidavit  or  petition,  the  vious  application  has  been  made,  and 

latter  being  more  usual  where  persons  take  an  order  to  show  cause,  direct* 

not   parties   to  the   record  are  con-  ing  mode  of  service.    See  Form  1126, 

cerned.      Serve   personallv  on   those  and  20  Abb.  N.  C.  112. 
proc^ded  against,  unless  they  are  rep-  The  right  to  apply  ordinarily  ap* 

resented  by  attorney  still  acting  for  pertains  only  to  the  method  of  carry- 

them  in  the  cause  after  judgment.     A  ing  out  the  judgment  as  already  made, 

voluntary  general  appearance  in  re-  and  cannot  comprehend  new  issues,  or 

sponse  to  the  petition  is  equivalent  to  substantial    alterations.      Dnclos    t^. 

serrice.     If  appearance  is  not  made,  Benner,  6  N.  Y.  Supp.  293,  26  St.  Rep. 

and  personal  service  within  the  State  413,  2  Silv.  Sup.  Ct.  31;  Parker  i;. 

impracticable,  present  the  petition  to  Linden,  59  Hun,  359,  13  N.  T.  Supp. 

the  court,  adding  affidavit  that  no  pre-  95. 
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FORM  No.  MOO. 

Hotiet  of  motioft  for  rofeioaoo  to  dotonniae  modo  of  cmyiac  ioto  deet  t 
jvdCniOBt  for  ipodilc  rtliof  (in  tbia  caao,  siipport).» 

[Move  the  court;  see  Form  815  or  818,  pp.  1171  and  1173, /or 
an  order :'\  that  it  be  referred  to  some  suitable  person  to  [here  dolt 
object,  for  inetance  thus]  take  proofs  of  all  the  facts  and  circum- 
stances relating  to  or  affecting  the  right  of  the  defendant  W.  G. 
to  be  allowed  his  support  and  maintenance,  either  at  the  institu- 
tion of  the  defendant  [name]^  or  elsewhere,  as  he  may  select  so 
far  as  the  same  has  not  already  been  adjudicated,  and  what  is  a 
proper  amount  to  be  paid  to  said  W.  G.,  if  any,  for  his  reasonable 
support  and  maintenance  under  the  judgment-roll  herein,  and 
under  the  will  of  the  testator,  since  the  death  of  the  testator, 
E.  L.  M.,  to  the  time  of  the  report  of  the  referee,  and  what  will 
be  a  reasonable  and  proper  amount  to  pay  to  said  W.  G.  for  his 
future  support  and  maintenance  under  said  judgment  and  under 
said  will  during  his  life,  if  he  shall  decide  to  reside  elsewhere 
than  in  said  institution,  and  that  said  referee  report  to  this 
court,  the  proofs  with  his  opinion  as  speedily  as  may  be,  or  for 
such  other  [etc.']. 

•0  On  ft  reference  to  carry  into  effect      ered.      Story  r.  LiTingston,  13  Pet. 
a  judgment,  objections  to  that  judg-      359,  365. 
ment  are  not  properly  to  be  coniid- 
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ARTICLE  XIL 
AssioNMENT,  Set-off,  Disghaboe  autd  Satisfaction. 

FORMS. 

"fiOCl.  ABsignment  of  judgment.  20C8.  Order  thereon. 

^2002.  Another  Form   (shorter),  with  2069.  Another   Form  —  by   perpetual 

reservation.  stay. 

^003.  Assignment  by  a  corporation.  2070.  Leaye  to  plead  discharge  after 

2064.  Order  setting  off  judgments.  judgment,  etc. 

2065.  Notice  of  motion   (or  order  to  2071.  Satisfaction  of  judgment. 

show    cause)    to     cancel     a  2072.  Another  Form--by  corporation, 

judgment  after  discharge  of  2073.  Acknowledgment  of  satisfaction 

debtor  in  bankruptcy.  piece  by  member  of  firm  of 

"2066.  Affidavit  in  support  of  motion.  attorneys. 

2067.  Affidavit  in  opposition. 

FORM  No.  2061. 
Assignment  of  judgmental 

This  indentube,  made  the  day  of  ,  one 

thousand  nine  hundred  and  ,  between  J.  S.  H.,  party  of 

the  first  part,  and  C.  B.  M.,  party  of  the  second  part.     Whereas 
the  said  party  of  the  first  part,  on  the  day  of  ,  in 

the  year  one  thousand  nine  hundred  and  ,  recovered  a  judg- 

ment in  the  [Supreme  Court,  in  the  County  of  New  York]  against 
G.  W.  B.,  for  the  sum  of  dollars : 

Xow,  THIS  indenture  WITNESSETH,  That  the  said  party  of  the 
first  part,  in  consideration  of  [one  dollar]  to  him  duly  paid,  hath 
sold,  and  by  these  presents  doth  assign,  transfer  and  set  over  unto 
the  said  party  of  the  second  part,  and  his  executors,  administrators 
for  if  a  corporation  or  trustees:  successors]  and  assigns,  the  said 
judgment,  and  all  moneys  that  may  be  had  or  obtained  by  means 
thereof,  or  any  proceedings  to  be  had  thereupon  [and  the  cause 
of  action  whereon  the  same  was  recovered].®* 

And  the  said  party  of  the  first  part  doth  hereby  constitute  and 
appoint  the  said  party  of  the  second  part,  and  his  executors, 
administrators  [or  if  a  corporation  or  trustees:  successors]  and 
assigns,  his  true  and  lawful  attorneys  irrevocable,  with  power  of 
substitution  and  revocation,  for  the  use,  and  at  the  proper  costs 

91  Sustained  in  Beers  v.  Hendrick-  with  notice.     N.  Y.  Code  Civ.  Pro., 

son,  45  N.  Y.  666.  §   1270.     Otherwise  at  common  law. 

A  written  assiflrnment  duly  authen-  Boston  Co.  r.  Pless   (Col.,  1886),  10 

ticated  may  be  filed  and  noted  on  the  Pac.  Rep.  652. 
docket,  etc.,  so  as  to  charge  purchasers         M  See  N.  Y.  Code  Civ.  Pro.,  f  1012. 
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and  charges  of  the  said  party  of  the  second  part,  to  ask^  demand 
and  receive,  and  to  sue  out  executions,  and  take  all  lawful  wajs 
for  the  recovery  of  the  money  due,  or  to  become  due,  on  the  said 
judgment;  and  on  payment,  to  acknowledge  satisfaction  or  dis- 
charge the  same ;  and  attorneys  one  or  more  under  them,  for  the 
purpose  aforesaid,  to  make  and  substitute,  and  at  pleasure  to 
revoke;  hereby  ratifying  and  confirming  all  that  said  attorneys 
or  substitutes  shall  lawfully  do  in  the  premises.  And  the  said 
party  of  the  first  part  doth  covenant  that  there  is  now  due  on  the 
said  judgment  the  sum  of  dollars,^  and  that  he  will  not 

collect  or  receive  the  same,  or  any  part  thereof,  nor  release  or 
discharge  the  said  judgment,  but  will  own  and  allow  all  lawful 
proceedings  thereon,  the  said  party  of  the  second  part  saving  the 
said  party  of  the  first  part  harmless  of  and  from  any  costs  and 
charges  in  the  premises. 

In  witness  whebbof,  the  party  of  the  first  part  hath  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  writtOL 

ISignature  and  seal] 
Sealed  and  delivered  in  presence  1 
of  ^signature  of  witnes8'\.  ) 

[Acknowledgment  or  proof,  see  Form  SSS.]*** 


FORM  No.  2008. 
Aaother,  tliorter  Forrn^M  with  rMervatioB.w 

[Title  of  court  and  action,^ 

Judgment  recovered  and  perfected  in  county  clerk's 

office,  day  of  9  1^     »  against  the  above  named 

for  the  sum  of  dollars. 

Debt,    $ 

Costs,  $ 

For  and  in  consideration  of  one  dollar  paid,  I,  [name  of  judg- 
ment creditor"]  do  hereby  sell,  assign,  transfer  and  set  over  unto 
[naming  assignee^  all  my  right,  title  and  interest  in  and  under 
said  judgment  [and  the  cause  of  action  therefor],   [savings  re* 

M  As  to  implied  warranty,  see  Fur-  Ma  One  who  has  assigned  is  bound 

niss  9.  FereruBon,  16  N.  T.  437,  34  id.  to   acknowledge.     N.   T.   Code  Civ. 

485;   Glass  v.  Read,  2  Dana    (Ky.)>  Pro.,  f  12(12. 

168;   Ross  v,  Terry,  63  N.  Y.  618;  •♦Prom    Booth    r.    Fanners',   ftfc, 

Otis  V.  Cnllum,  92  U.  8.  447.  Bank,  50  N.  Y.  396. 

As  to  stipulating  as  to  priority,  see  M  BostwidE  v.  Seott»  40  Him,  211 
Winton's  Appeal,  111  Pa.  387,  3  Atl. 
Rep.  789,  5  id.  433. 
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serving  and  providing,  however,  that  this  assignment  shall  transfer 
no  right  or  claim  against  the  defendant  F.,  who  was  an  indorser 
upon  the  note  on  which  this  judgment  was  obtained,  nor  affect  his 
liability  to  said  —  assignor]. 

IDiUe.]  ISignature.'] 

[Acknowledgment'] 

FORM  No.  0063. 
Aaaisiimait  by  a  corporation. 

\^As  in  either  Form  above,  adding:] 

In  witness  whebeof,  the  [naming  the  corporation]  has 
caused  these  presents  to  be  signed  by  its  president  and  secretary, 
and  its  corporate  seal  to  be  attached,  this        day  of  ,  19     . 

[Corporate  seal]  [Signatures  of]y  President. 

,  Secretary. 

FORM  No.  2064. 
Orior  sotting  off  judKnieBti.M 

[Title  {court  order)  and  recitals;  see  Forms  820  and  1362.] 

Ordered,  that  the  judgment  recovered  by  A.  B.  against  Y.  Z., 
in  the  Court  for  dollars,  be  set-off  and  deducted 

[with  interest  thereon  to  the  date  of  this  order]  from  the  judg- 
ment recovered  by  Y.  Z.  against  A.  B.,  in  this  court  for 
dollars  [and  the  interest  due  thereon],  and  that  the  clerk  of  this 
court  make  the  proper  correction  on  the  docket  of  said  last-men- 
tioned judgment  by  reducing  said  judgment  to  dollars  [to' 

•«  Xotice  of  motion  or  order  to  show  to  protect  himself  from  by  the  set-off. 

cause  (which  will  be  founded  on  affi-  If  the  causes  are  in  the  same  court, 

darit)    may  be  adapted  from  Form  the  better  practice  is  to  entitle  the 

1361.  moving  papers   in  both.      Alcott  V. 

There  is  no  absolute  right  of  set-off.  Davison,  2  How.  Pr.  44  (holding  this 

DeCamp  r.  Thomson,  160  N.  T.  444.  essential,  without   sound   reason,   at 

It  will  not  be  ordered  during  pendency  least  so  far  as  concerns  a  cane  where 

of  an  appeal,  upon  which  security  has  the  motion  papers,  besides  being  enti- 

been  given,    la.    A  set-off  will  not  be  tied  in  the  cause  in  which  the  judg- 

ordered  which  will  destroy  the  attor-  ment  is  against  the  moving  party; 

ney's  lien.    Agric.  Ins.  Co.  9.  Smith,  also    identify    distinctly    the    other 

112  App.  Div.  S40.  causes). 

A    motion    to    set-off    judgments         If  the  causes  are  in  different  courts, 

phould  be  made  in  the  cause  in  which  there  is  no  objection  to  entitling  the 

the  judgment  is  against  the  moving  motion  papers  in  both,  if  the  body  of 

IMirty  (Cooke  v.  Smith,  7  Hill,  186),  the  notice  states  in  which  court  the 

because  that  is  the  cause  in  which  he  motion  will  be  made.    But  in  either 

desires   relief;   and  the  rule   is  the  case  the  title  of  the  cause  in  which  the 

same,  though   the  judgments  be   in  judgment  is  against  the  moving  party 

different  courts  (ui.),  he  should  apply  had  better  precede  the  title  of  the 

to  the  court  whose  process  he  seeks  other. 
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bear  interest  from  this  date  —  and  that  said  A.  B.  pay  said  Y.  L 
ten  dollars  costs  of  this  motion],  and  that  said  Y.  Z.  have  ezeca* 
tion  for  the  said  smns,  amounting  together  to  dollars. 

Enter:  [signature  of  judge  by  inUiaU  of  name  and  title.] 

FORM  Ho.  M66. 
Hotiot  of  fliotioB  (or  ordor  to  sliow  cavse)  to  caaosl  a  JudgmaBt  afttr  fii> 
charge  of  debtor  ia  teakniptey. 

[Move  the  court,  see  Forms  815  and  818,  pp.  1171,  1173  (tenh 
ing  party  or  his  attorney)  y  for  an  order;  see  next  Form  J] 

FORM  No.  M66. 
Aflidavit  apoB  motion  to  canc^  judgment  agsintt  a  discharged  bankn^t*' 

[Title  of  courfi^  and  cause  in  which  judgment  was  rendered.] 

[Venue.] 

O.  P.,  heing  duly  sworn,  says  that  he  is  the  attorney  for  the 
defendant  in  the  above  entitled  action. 

That  judgment  was  duly  entered  in  this  action  on  the 
day  of  >  19     >  in  favor  of  the  plaintiff  and  against  the  de- 

f endant*®*  for  the  sum  of  dollars.**     That  the  cause  of  action 

upon  which  said  judgment  was  rendered  [as  appears  from  the 
judgment-roll  herewith  exhibited]  was  [here  state  character  of 
action  so  as  to  show  it  is  not  one  of  the  excepted  judgments  under 
bankruptcy  act.y 

That  as  appears  by  the  annexed  certificate  of  the  el<^rk  of  the 
United  States  District  Court  for  the  District  of  New  York 

the  defendant  herein  was  duly  adjudged  a  bankrupt  by  said  court 
and  discharged  from  all  debts  and  claims  provable  under  the  Acts 

ST  K.   Y.   Code   Civ.  Pro.,    §    126S.  in  actions  which  were  at  issue  before 

The  motion  may  he  made  by  the  pres-  the  discharge  in  bankruptcy.    Hofre 

ent  owner  of  real  estate  upon  which  r.  Noyes,  47  Misc.  338,  03  X.  Y.  Snpp. 

the   judgment   is   an   apparent    lien.  476;  Hussey  r.  Judson,  43  Misc.  370, 

Oraber  v.  Oault,  103  App.  Div.  511,  S7  N.  Y.  Supp.  490. 
03  N.  Y.  Supp.  76.  1  Judgments  in  actions  for  coiiTer- 

A  judgment  against  a  partnership  sion    (Crawford  r.  Burke.  195  U.  S. 

is  not  discharged  by  the  discharge  of  176;    Tindle    r.    Birkett.    183  N.  Y. 

one  of  the  partners.     Dodge  v.  Kauf-  266),  breach  of  promise  of  marriage. 

man»  46  Misc.  248,  91   X.  Y.  Supp.  though  coupled  with  a  cbai^^  of  ee- 

727.  duction  (Disler  r.  McCauley,  66  App. 

«0r,   if  judgment  has   been   ren-  Div.  42,   73  N.  Y.   Supp. '270),  are 

dered  in  a  court  not  of  record,  the  barred  by  the  discharge  in  bankraptcr. 
court  of  which  it  has  become  a  judg-  The  fact  that  the  judgment  creditor 

ment  by  docketing  it  or  filing  a  tran-  proved  his  claim  in  the  bankruptcr 

script.     Code  Civ.  Pro.,  |  1268.  proceeding  does  not  affect  the  que*- 

ssa  See,  as  to  judgment  against  de-  tion  whether  the  debt  or  jndgment 

fendant  as  a  copartner.  Berry  Bros,  was  discharged.     Frev  r.  Torr^,  70 

V.  Sheehan.  116  App.  Div.  488.  App.  Div.  166,  75  X.  Y.  Supp.  40,  10 

MThe   Code   section   is   applicable  Anno.  Cas.  410:  aff'd.  on  o^nloa  bt* 

only  to  judgments  entered  before  or  low  in  \7o  X.  Y.  501. 
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of  Congress  relating  to  bankruptcy,  and  which  existed  on  the 
day  of  ,  19     ;  and  that  more  than  one  year  has  elapsed 

since  said  discharge. 

Xbat  in  the  schedule  of  creditors  annexed  to  the  defendant's 
petition  in  bankruptcy  the  plaintiff's  said  judgment  was  duly  in- 
cluded in  time  for  proof  and  allowance,*  and  set  forth  as  follows : 
Cgrtt7C  extract  from  schedule  showing  that  judgment  ivas  set  forth 
properly,  and  plaintiff's  address  properly  given.^  That  the  plain- 
tiflPs  address  was  correctly  set  forth  in  said  schedule.'-' 

\^If  according  to  the  fact  may  state:  That  said  plaintiff  duly 
ap;)€ared  upon  said  bankruptcy  proceedings  and  proved  his  claim 

therein.]* 

FORM  No.  2067. 

AffidATit  to  oppose  motion  to  cancel  judgment,  after  judgment  debtor's  die- 

cbarge  in  bjuikruptcy.  5 

[/f  the  plaintiff's  residence  was  stated  in  the  schedules,  show 
its  irucorrectness,  and  that  defendant  knew  or  might  huve  ascer- 
tained the  correct  address.^ 

\If  the  plaintiff's  residence  he  scheduled  as  "  unknown/*  show 
either  that  it  was  Jcnoivn  to  the  defendant,^  or  could  have  been 
ascertained  by  means  of  reasonable  effort. 'I 

[/n  either  case,  continue:'] 


S  Or  show  actual  notice  to  the  cred- 
itor of  the  bankruptcy  application. 
The  application  will  be  denied  unless 
it  appear  that  the  judgment  was 
properly  scheduled,  or  plaintiff  had 
actual  notice  or  knowledge.  Graber 
r.  Gault,  103  App.  Div.  611,  93  N.  Y. 
Supp.  76.  Serving  copy  of  a  stay  on 
the  judgment  creditor's  attorney  on 
the  day  the  petition  was  filed,  which 
stay  order  recited  the  filing  of  the 
petition,  is  sufficient  actual  notice. 
Vaughn  r.  Irwin,  49  Misc.  611. 

If  the  judgment  creditor  is  dead, 
and  no  personal  representatire  has 
l)een  appointed,  a  notice  addressed  to 
the  deceased  creditor  at  bis  last  resi- 
dence was  held  sufficient,  no  fraudu- 
lent purpose  being  shown.  Lent  v. 
Famsworth,  94  App.  Div.  99,  87  N.  Y. 
Supp.  1112;  ard,  180  N.  Y.  503.  A 
judgment  in  favor  of  a  partnership 
is  properly  scheduled  in  the  name  of 
the  surviving  partner.  Kaufman  v. 
Schreier,  108  App.  Div.  298,  95  N.  Y. 
8upp.  729. 

ft  The  address  must  be  correctly 
given,  or  scheduled  as  unknown   (in 


which  event  it  must  actually  be  un- 
known and  not  ascertainable  after 
reasonable  effort  made).  Sutherland 
r.  Lasher,  41  Misc.  249,  84  N.  Y. 
Supp.  56;  aff'd,  87  App.  Div.  633; 
Haack  v,  Theise,  51  Misc.  3;  Feld- 
mark  v.  Weinstein,  45  Misc.  329,  90 
N.  Y.  Supp.  478;  Matter  of  Boom,  48 
Misc.  632 ;  Westheimer  v.  Howard,  47 
Misc.  145,  93  N.  Y.  Supp.  518;  Schil- 
ler V,  Weinstein,  47  Misc.  622,  94 
N.  Y.  Supp.  763. 

Addressing  in  care  of  party's  attor- 
ney may  ^  sufficient.  Matter  of 
David,  44  Misc.  516,  90  N.  Y.  Supp. 
85. 

4  In  such  event  failure  to  state  the 
name  or  address  with  exactness  in 
the  bankruptcy  schedulea  is  immate- 
rial. GrosBO  V.  Marx,  46  Misc.  500, 
92  N.  Y.  Supp.  773;  Kaufman  v, 
Schreier,  108  App.  Div.  298,  95  N.  Y. 
Supp.  729. 

B  See  notes  to  preceding  Form. 

8  Knowledge  of  the  judgment  cred- 
itor's residence  at  a  time  two  years 
before  the  petition  was  filed  does  not 
show  fraud  on  the  part  of  the  bank- 
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That  no  notice  or  knowledge  of  the  filing  of  the  petition  or  of 
the  adjudication  in  bankruptcy  of  the  above  named  defendant,  or 
notice  to  creditors  to  prove  claims,  or  of  the  application  for  the 
discharge,  [or  the  discharge  in  bankruptcy  of  the  defendant 
herein,  or  of  any  of  the  bankruptcy  proceedings  of  the  defendant,] 
has  ever  been  had  or  received  by  deponent. 

FORM  No.  2068. 
Order  on  taakm^'a  or  iasolTont'a  motion  to  cancel  jndsmeBt 

[Title  (court  order)  and  recitaU  according  to  the  cnse — «ee 
Form  820,  p.  1174  —  continuing:']  and  it  appearing  that  the  de- 
fendant has  been  discharged  from  the  payment  of  the  jndgmnit 
hereinafter  referred  to  [or,  from  the  debt  upon  which  the  judg- 
ment hereinafter  referred  to  was  recovered] ;  now,  upon  readini: 
and  filing  the  notice  of  this  motion,  and  the  affidavit  of  0.  P., 
verified  on  the  day  of  ,  19     ,  and  on  proof  of  the  due 

service  thereof  upon  the  [attorney  for]  said  [judgment  creditor] ; 

Obdebed,  that  the  judgment  recovered  by  A.  B.  against  T.  Z., 
in  this  court,  and  entered  and  docketed  in  the  office  of  the  clerk 
[of  the  county  of  ],  on  the  day  of  ,  19    , 

for  dollars,  be,  and  the  same  is  hereby  discharged,  and  ?aid 

judgment  is  hereby  directed  to  be  cancelled  and  discharged  of 
record  [but  such  cancellation  and  discharge  of  record  is  not  to 
impair  any  rights  or  liens  which  the- — plaintiff  —  may  have 
acquired  in  the  property  of  said  judgment  debtor  ]^ 

FORM  No.  2069. 
Another  Form  —  by  perpetual  itay.s 

That  the  plaintiff  above  named  and  his  attorneys  be  and  they 
are  hereby  perpetually  enjoined  from  issuing  execution  on  the 
judgment  herein,  and  if  execution  has  ben  issued,  from  enforcing 
the  same,  and  from  collecting  or  in  any  way  enforcing  the  judg- 

rupt  in  scheduling  the  ereditor's  resi-  was  obtainod  after  the  discharge,  qb- 

dence  as  "  unknown."  Matter  of  MoU-  der  Code  Civ.  Pro.,  f  1268,  as  it  stood 

ner,  75  App.  Div.  441,  78  N.  Y.  Supp.  prior  to  1899.     By  the  1899  amend* 

28 1.  ment,  a  motion  to  eancel  the  judg- 

7  Held  properly  inserted  in  Pickert  ment  will  lie  if  it  appear  that  the 
r.  Eaton,  81  App.  Div.  423,  81  N.  Y.  debt  upon  which  the  judgment  was 
Supp.  50;  Arnold  r.  Trevlranus,  78  recovered  was  discharged.  SeeHussey 
App.  Div.  589,  79  N.  Y.  Supp.  732.  r.   Judson,   43  Misc.  370.   87  N.  Y. 

8  As  to  this  relief,  see  Palmer  9.  Supp.  490.  It  seems  that  a  perpetotf 
Hussey,  119  U.  8.  96,  alTg  69  N.  Y.  stay  may  be  still  obtained  in  a  proper 
647.  case.     &e  Latimer  v.  McKinnoD,  72 

This  order  was  necessarily  obtained      App.  Div.  291,  76  K  Y.  Supp.  40. 
by  the  bankrupt  where  the  judgment 


JUDGMENT. XII.    ASSIGNMENT^  DISCHABGE^  ETC.        2061 

XEient  herein,  or  attempting  so  to  do;  and  that  all  proceedings  in 
til  is  action,  or  founded  on  the  cause  of  action  herein,  on  the  part 
of  the  plaintiff  and  his  attorneys  and  agents,  be  and  they  are 
liereby  perpetually  enjoined  and  stayed. 

FORM  No.  2070. 

X«eA¥«  to  plead  discharge,  after  judgment,  and  leave  to  plaintiff  to  discon- 

tiniie.o 

Obdebed,  that  said  defendant  have  leave  to  serve  his  proposed 
Bupplemental  answer  herein  within  [three]  days  after  the  entry 
of  this  order,  on  payment  to  plaintiffs  attorney  of  all  costs  of  the 
action,  including  the  costs  of  entering  judgment. 

And  it  is  further  ordered,  that  upon  the  service  of  said  answer 
and  the  payment  of  such  costs,  the  judgment  herein  entered  on 
the  day  of  ,   19     ,   be  and  the  same  is  hereby 

vacated  and  set  aside. 

And  it  is  further  ordered,  that  the  plaintiff  have  leave  to  dis- 
continue this  action  as  against  said  defendant  within 
twenty  days  after  service  of  said  answer,  without  costs,  if  so  ad- 
vised. 

FORM  No.  2071. 
Satisfaction  of  jndgment.io 

l^Title  of  court  and  cause.'] 
lVenv£.'\ 

Satisfaction  is  acknowledged  between  A.  B.,  plaintiff,  and  T. 
Z.,  defendant,  for  the  sum  of  dollars,  of  judgment  entered 

in  the  judgment-book  of  the  [clerk  of  the  county  of  New  York], 
on  the        day  of  ,  19     .  ISignatures.^^] 

[If  acknowledged  before  clerk,  may  say:]  Acknowledged  be- 
fore me,  the  day  of  >  19     ,  by  O.  P.,  to  me  known 
to  be  [one  of  the  attorneys  of  record  of  the  plaintiff]  in  the  above 
action.  [Signature  of]y  Clerk. 
[If  not  before  clerk,  acknowledge  as  in  Form  822.]*^ 

•  Kahn  v.  Casper,  51  App.  Div.  640,      of  affirmance;  or,  if  an  auignment  is 
64  N.  7.  Supp.  838.  on  record,  by  the  assignee.    Code  Civ. 

10  Sustained  bj  Beers  v,  Hendrick-      Pro.,  S  1260. 

son,  45  N.  Y.  665.  An  attorney  may  only  satisfy   a 

11  May  be  signed  by  Judgment  cred-  judgment  upon  its  payment  in  full, 
itor,  or  his  executor  or  administrator;  Lowman  v.  Elmira,  etc.,  R.  R.  C6.,  83 
or  by  attorney  of  record,  if  within  two  Hun,  188,  32  N.  T.  Supp.  579. 
years  after   filing  judgment-roll,   or  iliSee  Form  2073  for  acknowledge 
after  entry  of  final  judgment  or  order  ment  by  member  of  firm  of  attorn^. 
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FORM  Ho.  B072. 
^"iht^'f  Form— liy  officer  of  coiporAtioa  ci«ditor.is 

[Title  of  court  and  action.'] 

[Venue.'] 

I,  J.  G.y  president  of  said  [corporation  creditor]  j  acknowledge 
satisfaction  of  a  judgment  recovered  against  [naming  dd>tors; 
adding,  if  necessary:  who  were  impleaded  with  ],  in  the 

[Supreme  Court  of  this  State],  between  the  said  [naming  credi- 
tor—  plaintiff],  and  the  said  [defendants],  for  dollars, 
damages  and  costs  [payment  thereof  to  said  bank  having  been 
made  by              ]• 

Judgment  filed  and  docketed  the  day  of  ,  one 

thousand  nine  hundred  and  ,  in  the  county  of 

[Date.]  [Signature  of],  President. 

[Acknowledgment  as  under  last  Form,] 

FORM  No.  Bora 
AckaowlodgmoBt  of  satiif actioB  piece  liy  member  of  firm  of  attoiaeym. 

State  of  New  York,     ) 
County  of  .  )     ' 

On  the  day  of  one  thousand  nine  hundred  and 

,  before  me,  the  undersigned,  personally  came  and  appeared 
,  a  member  of  the  firm  of  ,  the  attorneys  for  the 

[plaintiff]  above  named,  to  me  personally  known  and  known  to 
ine  to  be  one  of  the  said  attorneys  for  the  plaintiff  in  the  above 
entitled  action,  and  a  member  of  said  firm,  and  who  executed  the 
foregoing  instrument,  and  he  acknowledged  to  me  that  he  executed 
the  same  on  behalf  of  the  said  firm. 

IS  Sustained  by  Booth  v.  Farmers',      out  the  ezpreis  admowledgmcni  of 
etc..  Bank,  50  N.  Y.  396.    It  is  pre-      payment  inserted  as  above. 
MimptiTe  evidence  of  payment  with- 
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CHAPTER  XV. 

APPEAL. 


FORMS. 


I.   NonCB  OP  APPEAL;  AND  LBATB. 

2074.  Notice  of  appeal  (general 
Form). 

2075-2079.  SUtements  suitable  to  in- 
sert in  foregoftig  Form. 

2080.  Order  granting  leaye  to  appeal 

to  Court  of  Appeals  in  action 
originating  in  inferior  court. 

2081.  Order  of  Appellate  Division,  al- 

lowing appeal  and  certifying 
Questions  for  review. 
S082.  Order  of  judge  of  Court  of  Ap- 
peals allowing  appeal,  after 
refusal  by  Appellate  IMvision. 

2083.  Notice   of   appeal   after   leave 

given. 

2084.  Order  granting  heir,  executor, 

etc.,  of  deonsed  party  leave 
to  appeal,  or  to  move  against 
final  judgment  for  error  in 
fact. 

II.     8ECUBITT  AIID  STAT. 

2085.  Undertalcing  for  costs  on  appeal 

from  judgment,  or  order,  to 
the  Court  of  Appeals. 

2086.  Undertaking  to  effect  stay,  on 

appeal  to  Appellate  Division 
or  Court  of  Appeals,  from 
money  judgment  or  order. 

2087.  Undertaking  to  stay,  pursuant 

to  order,  on  appeal  from 
money  order  or  judgment 
(including  those  payable  in 
instalments,  or  for  alimony, 
etc.). 

2088.  Undertaking  to  stay,  on  appeal 

from  a  judgment  or  order  for 
poMession  of  personal  prop- 
erty. 

2080.  Undertaking  to  stay,  on  appeal 
from  judgment  for  possession 
of  real  property. 

2(M.  Undertaking  to  stay,  on  appeal 
from  judgment  in  foreclosure, 
by  one  adjudged  liable  for  de- 
flciencv. 

2091.  Undertaking,  in  dower,  to  pre- 
vent stay  on  defendant's  ap- 
peal from  final  judgment. 


2092.  Certificate  of  deposit  in  lieu  of 

undertaking  on  appeal. 

2093.  Notice  of  deposit  in  lieu  of  un- 

dertaking on  appeal. 

2094.  Waiver  of  undertaking. 

2095.  Exception  and  justification. 

2096.  Affidavit  to  move  to  dismiss  for 

neglect  to  give  new  under- 
taking. 

2097.  Notice  of  motion  to  dismiss  for 

UM^lect  to  give  new  under- 
taxing. 

2098.  Order   allowing  new   notice  of 

justification  or  new  undertak- 
ing on  appeal. 

2099.  Order  dismissing  appeal  or  va- 

cating stay. 

2100.  Affidavit  to  obtain  stay  on  ap- 

peal from  an  order  or  judg- 
ment. 

2101.  Notice  of  motion   (or  order  to 

show  cause)  for  stay  pending 
appeal. 

2102.  Order  for  stay  pending  appeal, 

on  giving  security. 

2103.  Order    appointing    receiver    to 

pay  tiUEes,  etc.,  pending  ap- 
peal after  judgment  aff^ing 
title. 

2104.  Affidavit    to    obtain    order    to 

mark  judgment  "lien  sus- 
pended on  appeal." 

2105.  Consent    of    sureties    annex^ 

thereto. 

2106.  Order  to  show  cause  why  judg- 

ment lien  should  not  be  sus- 
pended on  appeal. 

2107.  Order   releasing   real    proper^ 

from  judgment  lien. 

in.  SuBsnTunoN  of  PAirm. 

The  remedies  for  substitution,  when 
necessary  for  purposes  of  appeal,  are 
as  follows: 

I.  Appeal  by  party  taken  after  his 
adversary  is  dead. 

(1)  Appeal  as  if  he  were  still  liv- 

ing.    Forms  2074-2080. 

(2)  Undertaking  as  in  Form  2085. 
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(3)  AfBdaTit  and  order  oompelling 
the  ■ubsUtution  of  represen- 
Utive.    Forms  2108,  2109. 

IL  Appeal  by  repreaenUtiye  of 
partj  dying  before  appeal,  or  by  any 
one  not  a  party  who  has  acquired  an 
interest  and  is  aggrieved. 

(1)  Appeal  as  if  a  party.     Forms 

2074-2080. 

(2)  Move  to  be  substituted,  adapt- 

ing Forms  1160,  etc.,  by  add- 
ing  an  allegation  of  having 
taken  and  perfected  an  ap- 
peal. 

III.  Application  of  representative 
of  party  aying  after  anoeal,  taken  by 
sucn  party  or  by  his  adversary,  to  be 
substituW. 

Affidavit  and  order.  See  Forms 
2110-2114   (below). 

IV.  Diflpoaal  of  appeal  on  applica- 
tion of  a  party  where  the  sdverse 
party  has  died  after  appeal,  and  his 
representative  fails  for  three  months 
to  procure  substitution. 

Affidavit  and  order  to  show  cause; 
see  Forms  2115  and  2116  (below). 

210S.  Affidavit  to  compel  the  substi- 
tution of  representative  of  de- 
oeased  adverse  party. 

2109.  Order  compelling  the  substitu- 

tion of  representatives  of  ad- 
verse party. 

2110.  Affidavit  to  move  to  substitute 

personal  representative  of 
party  dying  after  appeal. 

2111.  Order  subctituting  personal  rep- 

resentative of  party  dying 
after  appeal. 

2112.  Order    of    Appellate    Division 

permitting  successor  in  inter- 
est to  intervene  on  appeal. 

2113.  Stipulation  for  substitution  of 

heirs  and  personal  representa- 
tives pending  appeal. 

2114.  Order   substituting   parties   on 

appeal  by  consent. 

2116.  Affidavit  to  procure  order  to 
show  cause  why  judgment  or 
order  should  not  be  reverted, 
ete. 

8116.  Order  to  show  cause  why  judg- 
ment or  order  should  not  be 
reversed,  etc.,  where  party 
dies  after  appeal,  and  no  sub* 
•llttttion  has  been  had. 


IV.    Bbixoixo  ox  A2n>  DisKXStiKa. 

2117.  Note  of  issue  on  appeaL 

2118.  Notice  of  argument. 

2119.  Notice  requiring  the  appelkot 

to  lUe  return. 

2120.  Notice  of  motion  to  dismiss  ap- 

peaL 

2121.  The  same;  in  Court  of  Appesls. 

2122.  Order  dismisaing  appeaL 

V.  The  OBCisioiT  Ajn>  jvuqmebt. 

2123.  Order  of  affirmance. 
2124-2128.  SUtementa  auiUble  to  in- 
sert in  foregoii^  Form. 

2129.  Order  to  modify   judgment  or 

order,  and  affirm  as  modiiied. 

2130.  Judgment  upon  modification  bf 

Appellate  Division. 

2131.  Order  of  Appellate  Division  re- 

versing a  judgment  upon 
errors  of  law  only. 

2132.  — upon  the  facts  or  upon  the 

law  and  the  facta. 

2133.  Judgment  of  reversal  under  or- 

der of  Appellate  Division. 
2134-2138.  Statements  suiUble  to  be 
inserted  in  foregoing  Form. 

2139.  Order  amending  AppeUale  Divi- 

sion order  so  aa  to  show  thst 
reversal  was  oo  question  of 
fact. 

2140.  Order  for  judgment,  on  sppesl 

from  a  judgment  and  from 
an  order  for  allowance. 

2141.  Judgment  on  appeal. 

2142.  Judgment  on  dismissal  of  ap- 

peaL 

2143.  Order  of  reversal  of  interlocu- 

tory judgment  on  demurrer. 

2144.  Interlocutory  judgment  of  r^ 

versal  on  demurrer. 

2145.  Affidavit    to    enter    judgment 

mKm  order  of  Appellate  Divi- 
sioB  on  demurrer. 

2146.  Judgment  after  failure  to  sn- 

swer  pursuant  to  leave  of  Ap- 
pellate Division  on  nrvuBg 
order  on  demurrer. 

VI.    Restitdiioh. 

2147.  Affidavit  to  obUin   lestitution 

after  reversal  at  Appell^t» 
Division. 

2148.  Notice  of  motion  for  restitation. 

2149.  Order     for     restitution    (with 

award  of  escecution). 

2150.  Order  for  restitution  of  spedfle 

propertr. 
2161.  —  of  fund  takoB  from  eouri 
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VII.  BsiLBGUKcrr. 

2162.  Order  for  stay  pending  motion 
for  reargument. 

2153.  Tlie  same;  another  Form. 

2154.  N'otice    of    motion    for    reargu- 

ment on  appeal. 

2155.  Order  to  show  cause,  upon  ap< 

plication   for   a  reargument, 
-with  stay. 

2156.  Order  granting  reargument. 

2157.  Order   returning   remittitur  to 

Court  of  Appeals,  and  stay- 
ing action  on  undertaking. 

2158.  Order     for     reargument,     and 

transferring  cause  to  another 
department. 


Vni.    Filing  the  laMirriTuii  avd 

SUBSEQUENT  FBOCEISINOS. 

2159.  The  remittitur. 

2100.  Notice  of  filing  remittitur,  and 
settlement  of  order  for  judg- 
ment thereon. 

2161.  Notice  of  entry  of  order  on  ap- 

peal remitting  cause  for  fur- 
ther proceedings,  and  notice 
of  hearing  thereon. 

2162.  Order  for  judgment  on  remit- 

titur. 

2163.  Judgment  on  remittitur. 


I.  NOTICE  OF  APPEAL;  AND  LEAVE  TO  APPEAL. 

FORM  No.  2074. 
Notice  of  appeal  (general  form).i 

\Title  of  court  appealed  from,  and  ocfton.] 

Please  take  notice,  that  the  above-named  plaintiff  [or,  de- 
fendant—  naming  which  if  all  do  not  unite']  hereby  appeals  to 
the  CSourt  of  Appeals  [or,  to  the  Appellate  Division  of  the  Su- 
preme Court,  for  the  Department]  *  from  the  judgment^ 
[or,  order]'  of  the  Appellate  Division  of  the  Supreme  Court  for 
the  Department  [or,  of  this  Court],  eiitered  herein  in  the 
office  of  the  clerk  of  the  county  of  [or,  of  the  clerk  of  the 
Court],  on  or  about  the             day  of  ,   19 


1  Serve  copy  on  attorney  for  each 
adverse  party,  and  file  copy  with  clerk 
with  whom  judgment  or  order  ap« 
pealed  from  is  entered.  Code  Civ. 
Pro..  S  1300. 

The  right  to  appeal  is  not  waived 
hy  the  appellants  having  obtained, 
and  had  inserted  in  the  judgment  ap- 
pealed from,  taxable  costs  and  allow- 
ances. Smith  r.  Havens  Belief  Fund 
Soc.,  116  App.  Div.  186. 

3  An  appeal  will  not  lie  from  the 
determination,  which  is  only  the  au- 
thority or  basis  of  a  judgment,  but 
the  appeal  must  be  taken  from  the 
judgment.  See  Stevens  9.  Cent.  Mat. 
Bank,  162  N.  Y.  263. 

No  appeal  lies  from  a  decision,  un- 
der Code  av.  Pro..  %%  1021,  1022, 
upon  which  the  judgment  has  been 
filtered;  if  such  an  appeal  is  included 
in  an  appeal  from  the  judgment,  the 

180 


appeal  from  the  decision  will  be  dis- 
missed, with  costs.  See  Rees  r.  N.  Y. 
Herald  Co.,  112  App.  Div.  466;  Qabay 
V,  Doane,  66  App.  Div.  607,  73  N.  Y. 
Supp.  381;  Schenectady  Co.  v.  Sche- 
nectady R.  R.  Co.,  106  App.  Div.  336, 
94  N.  Y.  Supp.  401 ;  Wright  f?.  Cha- 
pin.  31  Abb.  N.  C.  137,  74  Hun,  621, 
26  N.  Y.  Supp.  826;  Rowe  v.  Rowe, 
103  App.  Div.  100,  92  N.  Y.  Supp. 
491.  Nor  from  the  order  dismissing 
the  complaint,  upon  which  judgment 
of  dismissal  has  been  entered.  Kelly 
V.  Theiss,  77  App.  Div.  81,  78  N.  Y. 
Supp.  1060,  12  Anno.  Cas.  206.  Nor 
from  a  decree  of  the  surrogate  enterdS 
upon  the  order  of  the  Appellate  Divi- 
sion. Matter  of  Union  Trust  Co.,  172 
N.  Y.  494. 

3  An  appeal  will  not  lie  from  a 
judge's  order  until  it  is  entered. 
Code  Civ.  Pro.,  f  1304. 
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[further  identify  it,^  as  thus:  whereby  it  was  adjudged  that  pkin- 
tiff  recover  of  defendant  the  sum  of  dollars  —  or,  afltan- 

ing  —  or,  reversing  —  the  final  —  or,   interlocutory — judgment 
—  or,  the  order  —  of  the  Special  Term  of  the  Court,  en- 

tered in  this  action  on  the  day  of  ,  19     ]  and  the 

said  [defendant]  appeals  from  each  and  every  part  of  said  judg- 
ment, as  well  as  from  the  whole  thereof.**  t 

[See  Forms  helow.l 

[Date.}  [Signature  and  office  address  o/], 

Attorney  for  [defendant-]  appellant* 
To  the  Clerk  of  the  county  of  :  [or,  of  the  Court], 

And  ,  Esq., 

Attorney  for  [plaintiff-]  respondent. 
[Address  to  each  adverse  party.y* 

FoSMB  Nos.  2075-2079.— STATEMENTS  SUITABLE  TO  INSERT  IK  FORE- 
GOING FORM. 

FORM  No.  0075. 
Appeal  from  part  of  a  judgment  or  order.o 

[As  in  last  Form  to  the  *,  continuing  .'I  so  much  and  such  part 
of  the  judgment  [or,  order]  of  the  [or,  of  this]  court, 

herein  entered  in  the  office  of  the  clerk  of  ,  on  the 

day  of  9  19     >  [indicating  what  part,  as  thus:']  as  directs 

that  the  order  of  arrest  herein  granted  he  vacated  and  set  aside 
with  dollars  costs ;  hut  he  does  not  appeal  from  the  terms 

on  which  said  order  is  conditioned. 

4  A  mistake  in  the  date  will  not  will  entertain  a  motion  to  compel  iu 

affect,  if  the  determination  appealed  acceptanoe,  and  will  not  raenre  the 

from  18  correctlv  described.    See  Peo-  determination  of  the  question  until 

pie  ex  reL  Kathan  r.  Countj  Board,  the  argument  of  the  appeal.    Wingert 

75  App.  Div.  110,  77  N.  Y.  Supp.  620.  tJ.  Krakauer,  180  N.  Y.  205. 

^  If  the  notice  of  appeal  from  a  6  When  a  statute  requires  the  notice 
judgment  also  contains  an  appeal  to  be  subscribed,  a  failure  to  do  so 
from  an  order,  as  to  which  the  time  makes  the  notice  a  nullity.  Keeker  r. 
to  appeal  has  expired,  it  has  been  held  Nardi,  61  Misc.  1  (under  f  311  of  the 
that  the  notice  may  properly  be  re-  Municipal  Court  Act), 
turned,  and  a  motion  to  compel  its  Bt  Including  advene  eo-defendaotf, 
acceptance  will  not  be  granted.  Arm-  although  they  have  not  served  a  copr 
strong  V,  Heide,  49  Mise.  430.  Com-  of  the  judgment  with  notice  of  entr^. 
pare,  however,  Ziadi  r.  Int.  St.  Ry.  Smith  c.  Havens  Relief  Fund  8oCf 
Co.,  97  App.  Div.  137,  89  N.  Y.  Supp.  115  App.  Div.  185. 
606,  holding  that  the  Special  Term  is  6  See  an  extended  statement  in  the 
without  power  to  set  aside  a  notice  of  notice  of  appeal  of  the  exact  proti- 
appeal,  or  to  make  an  order  that  it  sions  of  an  order  appealed  from,  the 
stand.  If  a  notice  of  appeal  to  the  language  of  which  was  carefully  eon- 
Court  of  Appeals  is  returned  because  sidered  by  the  court.  Fergnion  t- 
of  tardy  service,  the  Court  of  Appeals  Bruckman,  104  K.  Y.  481. 
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FORM  No.  2076. 

Appeal  from  judgment,  and  order  nude  after  entry  of  judgment  denying  mo* 
tion  for  new  trial,  after  trial  by  jnry.T 

\^As  in  Form  2074  through  description  of  judgment  appealed 

from,   continuing :'\   and  from  the  order  entered  herein  on  the 

day  of  >  19     >  denying  the  [defendant's]  motion 

for  a  new  trial  on  the  minutes,  and  from  each  and  every  part  of 

said  judgment  and  order.® 

FORM  No.  2077. 

Stipulation  for  judgment  absolute  on  appealing  to  Court  of  Appeals  from 
order  granting  new  triaLo 

Jilnsert  at  end  of  Form  No.  2074  after  the  \ :]  And  the  above- 
named  [plaintiff]  and  appellant  hereby  stipulates  and  agrees  that 
if  the  said  order  of  the  Appellate  Division  be  affirmed,  judgment 
absohite  shall  be  rendered  against  him  in  favor  of  the  above- 
named   [defendant]  and  respondent 


7  If  the  order  is  entered  before 
entry  of  judgment,  it  may  be  re- 
vi'»wcd  as  an  intermediate  order,  if 
specified  as  in  Form  2078.  See  notes 
to  that  Form. 

^ITnless  an  appeal  from  the  order 
i'*  included,  the  weight  of  eridence  or 
amount  of  verdict  will  not  be  consid- 
ered. See  Mollineaux  r.  Clapp,  99 
App.  Div.  543,  91  N.  Y.  Supp.  880; 
Prager  r.  Schafuss,  51  Misc.  647. 
Tlie  Appellate  Division,  on  an  appeal 
from  the  judgment  alone,  can  re- 
view only  the  questions  of  law  pre- 
sented by  exceptions.  Alden  v. 
Knights  of  Maccabees,  178  N.  Y. 
535;  Perrv  r.  Village  of  Potsdam,  106 
App.  Div.  297,  94  N.  Y.  Supp.  683. 

If  the  order  is  not  entered  until  the 
time  to  appeal  from  the  judgment  has 
expired,  an  appeal  will  lie  from  the 
order.  Howe  v,  Noyes,  48  Misc.  366, 
95  N.  Y.  Supp.  542;  Whitman  v, 
.Tohnson,  10  Misc.  725,  31  N.  Y.  Supp. 
1009. 

«>N.  Y.  Code  av.  Pro.,  S  190,  subd. 
1:  Lane  r.  WTieeler,  101  N.  Y.  17; 
Wilmore  r.  Flack,  96  id,  513,  6  Civ. 
Pro.  Rep.  (Browne)  191,  202;  Mott 
r.  Lansing,  5  Lans.  516.  The  Appel- 
late Division  cannot  dispense  with  the 
stipulation  by  certifying  questions. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  r.  State, 


166  N.  Y.  286;  Mundt  r.  Glokner,  160 
id.  571.  In  the  absence  of  the  stipu- 
la  tion  the  appeal  will  be  dismissed. 
Matter  of  Valentine,  136  id,  623. 

Such  an  appeal  can  be  taken  within 
sixty  days  after  entry  of  the  judg- 
ment of  reversal,  although  the  order 
of  the  Appellate  Division  and  notice 
of  entrv  were  previouslv  served.  Win- 
gert  r.*Krakauer,  180  N.  Y.  265. 

Relief  from  the  stipulation  will  not 
be  granted,  after  the  appeal  has  been 
heard  and  decided.  See  Williams  r. 
Lindblom,  143  N.  Y.  675.  But  may 
be  granted  on  terms  before  the  hear- 
ing of  the  appeal.  See  Caldwell  r. 
Mut.  Reserve,  etc.,  Assoc.,  169  id.  573. 

Where  the  Appellate  Term  orders  a 
new  trial,  on  appeal  from  the  New 
York  City  Court,  an  application  for 
leave  to  appeal  to  the  Appellate  Divi- 
sion must  be  accompanied  by  a  stipu- 
lation for  judgment  absolute.  Code 
Civ.  Pro.,  §3191.  On  allowing  an 
appeal  from  an  order  granting  a  new 
trial  on  appeal  from  a  municipal 
court  judgment,  the  Appellate  Term 
may  require  a  stipulation  for  judg- 
ment absolute,  as  a  condition;  other- 
wise no  stipulation  need  be  given. 
Code  Civ.  Pro.,  S  1344;  Hart  r.  North 
Germ.-Lloyd  Steamship  Co.,  108  App. 
Div.  279,  95  N.  Y.  Supp.  733. 
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FORM  No.  207a. 

Stvitw  of  iatoimodlAtt  order  or  interlocutory  jndgaaeat  on  «ntal  from  fiul 

Jiidcmoat.io 

[Insert  at  the  end  of  Form  No.  2074,  after  the  f :]  And  appel- 
lant intends  to  bring  up  for  review  upon  such  appeal  the  inter 
locutory  judgment  entered  herein  the  day  of  ,  19 

[identify  its  characterY^  and  the  order  entered  the  day  of 

y  19     [striking  out  the  second  defense  from  the  answer 
herein]. 

FORM  No.  2070. 

Wboro  oricinal  order  was  reaettled.t2 

From  the  order  entered  herein  on  the  day  of  , 

19     ,  resettling  the  order  entered  herein  on  the         day  of  , 

19     ,  and  from  each  and  every  part  thereof. 

FORM  No.  8080. 

Order  granting  leave  to  appeal  to  Court  of  Appeals  in  action  origmatiag  in 

inferior  court-is 

At  a  term  of  the  Appellate  Division  [etc.;  as 
in  Form  820,  p.  1175  of  this  volume]. 
[Title  of  action.'] 

On  reading  and  filins:  the  [defendant's]  notice  of  motion  for 
leave  to  appeal  to  the  Court  of  Appeals  from  the  judgment  [ar, 


10  Code  Civ.  Pro..  ||  1301,  1310. 
The  "  intermediate  order  "  which  may 
be  reviewed,  is  one  made  between  ser- 
vice of  summons  and  entry  of  the 
judgment.  An  order  denying  motion 
for  a  new  trial,  after  verdict,  if 
entered  before  the  judgment,  may  be 
reviewed  upon  appeal  from  the  judg- 
ment, if  specifled  in  the  notice  of  ap- 
peal. Taylor  r.  Smith,  164  N.  Y.  399. 
But  if  the  order  is  made  after  judg- 
ment entered,  it  can  only  be  reviewed 
when  directly  appealed  from,  as  in 
Form  2076.  Zeisloft  v.  Blackbume 
Co.,  45  Misc.  695,  91  N.  Y.  Supp.  8. 
So,  as  to  order  for  extra  allowance. 
Harris  r.  Bait.  Machine,  etc.,  Co.,  112 
App.  Div.  389.  The  filing  of  the  ref- 
eree's report,  however,  has  been  held 
to  operate  as  a  termination  of  the 
action,  and  orders  thereafter  made 
to  only  be  reviewable  upon  direct  ap- 
peal therefrom.  Spencer  r.  Hunting- 
ton. 100  App.  Div.  463,  91  N.  Y.  Supp. 
561.  (This  decision  is  of  doubtful 
propriety.) 


The  fact  that  the  time  has  expired 
within  which  to  appeal  «epanite}f 
from  the  interlocutory  judgment  or 
the  intermediate  order,  is  immaterial 
Code  Civ.  Pro..  |  1316. 

As  to  what  is  an  "intermediate 
order  necessarily  affecting  final  judg- 
ment,"  see  Herb  v.  Met.  Hospital.  8Q 
App.  Div.  145,  80  N.  Y.  Supp.  552,  12 
Anno.  Cas.  415. 

11  Francis  v.  Tilyou,  26  App.  Dir. 
340,  49  N.  Y.  Supp.  799. 

12  See  Seligsberg  v.  Schepp,  79  App. 
Div.  626,  80  N.  Y.  Supp.  154. 

If  the  motion  to  resettle  was  denied, 
the  original  order  ivill  not  be  reviewed 
upon  an  appeal  from  the  order  denv- 
ing  resettlement.  Pinchot  r.  N.  Y. 
Elev.  R.  R.  Co.,  49  App.  Div.  356,  63 
N.  Y.  Sunp.  489. 

i«X.  Y.  Code  CiT.  Pro.,  I  1»1. 
subd.  1. 

The  Appellate  Term  may  allow  an 
appeal  to  the  Appellate  DiTision. 
Code  Civ.  Pro.,  IS  1344, 3191.  The  con- 
sent of  the  same  justices  who  heard 
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order]  of  this  court,  entered  on  the  day  of  ,  19    ,^* 

and  on  reading  and  filing  the  affidavit  of  Y.  Z.  [defendant],  veri- 
fied the  day  of  ,  19  ;  and  on  reading  the  printed 
case  upon  which  the  appeal  to  this  court  was  heard;  and  after 
bearing  [or,  said  motion  having  been  submitted  by]  T.  Z.,  on  be- 
half of  the  defendant,  and  A.  T.  on  behalf  of  the  plaintiff; 
and  it  appearing  to  the  court  that  a  question  of  law  is  involved 
vrhich  ou^t  to  be  reviewed  by  the  Court  of  Appeals;"  now  on 
motion  of  T.  Z.,  attorney  for  the  defendant,  it  is  unanimously 

Cektified,  that  a  question  of  law  is  involved  which  in  the 
opinion  of  this  court  ought  to  be  reviewed  by  the  Court  of  Ap- 
peals; and  it  is  hereby 

Obdered,  that  said  motion  be,  and  the  same  is  hereby  granted, 
and  that  the  above-named  defendants  have  leave  to  appeal  to  the 
Court  of  Appeals  from  the  said  judgment  \_or,  order]  of  this 
court.*** 

Enter:  [signature  of  presiding  judge  by  initials  of  name  and 

title.! 
FOSM  No.  0061. 

Older  of  AppeUate  DivisioB  certifyina  tliat  a  question  of  law  lias  arisen 
wlddi  ovght  to  be  reviewed,  attowing  appeal,  and  certifying  qne8tiona.ie 

At  a  term  of  the  Appellate  Division  [etc.,  as 
in  Form  820,  p.  1175  of  this  volume"]. 
[Title.] 

The  defendants  [names,  if  soms  only  appeal]  having  moved 
for  leave  to  appeal  to  the  Court  of  Appeals,  from  the  order  of 
this  court  entered  herein  on  the  day  of  ,  19     , 

affirming  the  interlocutory  judgment  heretofore  made  and  entered 
herein  on  the  day  of  >  19     >  and  said  motion  hav- 

the  appeal  must  be  obtained.    Jaeger  |   191,  subd.  1.     An  appeal  from  an 

1?.  Koenig,  67  App.  Div.  652,  73  N.  Y.  order  will  lie  within  sixty  days  from 

Supp.  007.    Since  the  appeal  in  such  the    granting    of    leave.      Porter    v. 

case  is  to  be  allowed  "  by  the  jus-  Intern.  Bridge  Co.,  163  N.  Y.  79. 
tices,"  each  justice,  or  a   majority,  isBsHtable  r.  City  of  Syracuse,  72 

must  separately  sign  the  order  allow-  N.  Y.  64. 

ing  the  appeal.    Harrison  v.  Weir,  68  is*  By  analogy  no  questions  need  be 

App.  Div.  25,  73  N.  Y.  Supp.  1119.  certified  under  Code  Civ.  Pro.,  I  191, 

The  appeal  is  from  the  determination  subd.  1,  since  none  are  required  under 

of  the   Appellate  Term.     Lesster  v,  subd.  2,  where  the  language  is  identi- 

l-awyers'   Suretv   Co.,  60  App.   Div.  cal.    See  note  17  to  Form  2081. 
181,  63  N.  Y.  Supp.  804.    No  question  ic  Code  Civ.  Pro.,  ||  190,  191.    The 

can  be  certified.     CRourke  v.  Feist,  notice  of  motion  for  leave  must  state 

42  App.  Div.  136,  59  N.  Y.  Supp.  157.  the   questions   of  law  definitely  and 

14  The  leave  must  be  granted  at  the  concisely,  or  the  motion  will  be  de- 

sfime  term  which  rendered  the  deter-  nied.     Hsrraun  r.  Brush  Flee.  L.  Co., 

mination,  or  the  next  term  after  judg-  14  App.  Div.  19,  43  N.  Y.  Supp.  1165. 
ment   is   entered.     Code   Civ.   Pro., 
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ing  come  on  to  be  heard  at  a  term  of  this  court,  and  after  hearing 
A.  S.  N.  for  the  motion,  [and  no  one  appearing  in  opposition 
thereto;] 

Now,  on  reading  and  filing  the  affidavit  of  A.  S.  X.,  verified  on 
the  day  of  ,  19     ,  and  the  notice  of  this  motion 

vrith  admission  of  service  thereon,  and  on  reading  the  record  on 
appeal  herein  to  this  court,  and  the  order  of  this  court  made  and 
entered  herein  on  the  day  of  ,  19     ,  affirming  said 

interlocutory  judgment;  and  after  due  deliberation  had,  it  ap- 
pearinjir  to  our  satisfaction  that  a  question  of  law  has  arisen  which 
ought  to  be  reviewed  by  the  Court  of  Appeals ;  it  is,  on  motion  of 
A.  T.,  attorney  for  the  said  defendants,  unanimously 

Certified,  that  a  question  of  law  has  arisen  which  in  the 
opinion  of  this  court  ought  to  be  reviewed  by  the  Court  of  Ap- 
peals; and  it  is 

Ordered,  that  leave  to  appeal  to  the  Court  of  Appeals  from 
aaid  order  of  affirmance  of  this  court  be  and  the  same  hereby  is 
granted ;  and  it  is  further 

Ordered,  that  the  questions  certified"  to  the  Court  of  Appeals 
be  and  hereby  are  stated  as  follows: 

[State  the  questions  of  law,  separately,  and  so  as  to  permit  an 
affirmative  or  negative  answer.y^ 

FORM  No.  2082. 

Order  of  judge  of  Court  of  Appeals  aUowing  appeal,  after  xefaaal  by  Appe!- 

Ute  Dlviaion.i9 

Court  of  Appeals. 
[Title.} 

Upon  reading  the  annexed  affidavit  of  ,  verified  on 

the  day  of  ,  19     ,  and  upon  the  case  on 


17  No    questions   need   be    specified  Lewin  r.  Lehigh  Valley  R.  R.  Co.,  169 

when  the  appeal  is  from  a  judgment  K.  Y.  336. 

of  affirmance  in  the  actions  specified  is  Devlin  r.  Hinman,  161  N.  Y.  113. 

in   Code   Civ.   Pro.,   |    191,  subd.   2;  Otherwise  the  Court  of  Appeals  will 

Fisher  Co.  v.  Woods,  187  N.  Y.  90;  not  entertain  the  appeal    Mnlone  r. 

Young  r.  Fox,  155  N.  Y.  615;  Kurz  v,  St.  Peter,  etc..  Church,  172  X.  Y.  269. 

Doerr,  ISO  id.  88.    Nor  is  the  appeal  See,  generally,  Neresheimer  r.  Smyth. 

restricted  to  such  questions  as  may  be  167  N.  Y.  2GZ,  and  cases  cited. 

certified.     Com.   Bank   v,   Sherwood,  »  Under  N.  Y.  Code  Civ.  Pro.,  S 191. 

162  N.  Y.  310.     The  appeal  presents  subd.  2.    The  affidavit  upon  applica- 

the  exceptions  at  the  trial  only.    Rider  tion  for  the  order  should  net  forth  iia 

V.  Syr.  Rap.  Trans.   Co.,  171  N.  Y.  refusal  of  the  Appellate  Divisioa  to 

139.  allow  the  appeal. 

The  question  certified  will  not  be  No  question  need  be  certified  in  tSe 

eonsidered  if  the  determination  below  order,  and  the  appeal  brinf^  vp  &U 

rested  in  the  court's  discretion.     See  the  exceptions  as  upon  an  appeal  frois 

any  judgment. 
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herein  to  the  Appellate  Division  of  the  Supreme  Court  for  the 
Department  as  well  as  upon  all  the  papers  and  proceedings 
herein,  I  certify  that  in  my  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of  Appeals,  and  that  the 
[defendant-appellant]  should  have  and  is  hereby  granted  leave  to 
ap|>eal  to  the  Court  of  Appeals  from  \_8tate  what,  as  in  a  notice  of 
appealS\ 

[^Date.  ]  ISignalure'] , 

Judge  of  the  Court  of  Appeals. 

FORM  No.  2083. 
Notice  of  appeal  to  Court  of  Appeals,  after  leave  siyeii.9o 

Supreme  Court ;  County  of 

Please  take  notice  that,  pursuant  to  the  leave  granted^*  by  the 
Appellate  Division,   for  the  Department,   in  the  above- 

-entitled  action,  in  an  order  duly  made,  and  filed  in  the  office  of 
the  Clerk  of  that  Court  on  the  day  of  ,  19     ,  the 

above-named  defendant  hereby  appeals  to  the  Court  of  Appeals 
[^continue  as  in  Form  2074.]^ 

FORM  No.  2084. 

Order  giaating  heir,  executor,  etc,  of  deceased  party  leave  to  appeal,  or  to 
move  against  final  judgment  for  error  in  fact.23 

At  a  Special  Term  {etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.^ 

On  reading  and  filing  the  affidavit  of  M.  X.,  verified  the 
day  of  >  19     J  whereby  it  appears  that  the  above-named 

(defendant]  Y.  Z.  [the  deceased],  being  entitled  to  appeal  from 
the  judgment  [or,  from  the  order]  of  this  court  herein,  which 
was  entered  on  the  day  of  ,19       [or,  being  en- 

titled to  move  to  set  aside  the  judgment  entered  herein  on  the 
day  of  J  19     ,  for  alleged  error  in  fact],  died  on 

the  day  of  ,  19     ,  and  before  the  expiration  of 

«>  If  from  an  order,  the  notice  is  22  The  appeal  is  from  the  judgment 

in  time  if  served  within  sixty  days  or   order   to  be   reviewed,   not   from 

from  the  ^rrantingf  of  leave.     Porter  the    order    certifying    the    question, 

r.  Intern.  Bridge  Co..  163  N.  Y.  79.  Bank  of  Met.  v,  Faber,  160  N.  Y.  200. 

21  The  granting  of  leave  must  pre-  23  N.  Y.  Code  Civ.  Pro.,  |  786. 

«de  the  appeal.     See  Guar.  Tr.,  etc.,  For  proper  allegations  of  affidavit 

Co.  P.  Phil.,  etc.,  R.  R.  Co..  160  N.  Y.  as  to  death  of  party,  see  Chapter  XI. 
1 ;  Steamship  Richmond  Hill  v,  Seager, 
160  id.  312. 
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the  time  Allowed  by  law  for  taking  such  appeal  \or,  making  such 
motion];  and  that  M.  N.,  the  heir  [_or,  devisee — or,  ezecutor 

—  or,  administrator  —  of  the  said  Y.  Z.],  desires  to  appeal  [w, 
move  therefor] ;  and  on  proof  of  dne  notice  of  this  motion  given 
to  [the  plaintiff]  A.  B.^  and  after  hearing  M.  T.,  of  counsel  for 
said  M.  N.  and  A.  T.,  \_or,  and  no  one  appearing  for  plaintiff] 
in  opposition ;  Now,  on  motion  of  It  T.,  attorney  for  said  IL  X. : 

Obbebed,  that  said  M.  N.,  as  heir  [or,  devisee  —  or,  execntor 

—  or,  administrator]  of  the  said  Y.  Z.y  be  and  he  hereby  is  al- 
lowed to  take  an  appeal  [or,  to  move  for  said  relief]  at  any  time 
before  the  day  of  ,  19    • 

Enter:  [signature  of  judge  by  initials  of  name  and  iiUe.] 

II.    SECURITY  AND  STAY. 

FORM  Ho.  M85. 

UndtrtakiBf  for  costs,  on  appeal  from  Judgment  or  order  to  tlia  Govt  of 

Appeala.M 

[Title  of  court  below  and  action."] 

[If  from  judgment:]  Whereas,  on  the  day  of  f 

19     ,  the  above-named  [plaintiff]  recovered  in  the  Court 

a  judgment  against  the  above-named  defendant,  [affirming]  a 
judgment,  for  dollars   [or,  for  recovery  of  possession  of 

certain  personal  property  —  or  otherwise  as  ihe  case  may  he]^ 
and  for  the  sum  of  dollars  costs. 

[Or  if  from  order:]  Whereas,  on  the  day  of  , 

19     ,  an  order  of  the  Court  was  entered  herein  [irfenit/y 

it,  if  necessary,  by  character]. 

And  whereas,  the  said  [naming  appellant]^  feeling  aggrieved 
thereby,  intends  to  appeal  therefrom  to  *  the  Court  of  Appeals 
[and  if  the  party  adverse  to  appellant  has  died,  add:  And  whereas, 
said  died  on  or  about  the  day  of  ,  19    ]:** 

Now,  theeefoee,  we,^  M.  N.,  of  [specifying  residence]  and 
O.  P.,  of  [specifying  residence]  j  do  hereby,  pursuant  to  the  stat- 
ute, jointly  and  severally"  undertake  t  that  the  appellant  will  pay 

S4  This  is  necessary  to  perfect  the  or  more  sareties,  unless  the  one  is  a 

appeal,  and  does  not  operate  to  stay  fidelity  or  guaranty  company.    Ootle 

the  judgments  below.    Code  Civ.  Pro.,  Ciy.  Pro.,  ii  811,  1334. 

i  1326.  It  is  not  essential  that  aivpeQist 

»  The  judgment  should  be  described  also  sign,     i  811 ;  Vol.  I,  p.  455. 

in  the  undertaking  sufficiently  to  en-  ^  TbB  inadyertexit  omisiioa  of  tbew 

able  it  to  be  identified  as  the  subject  words  win  not  affect  the  llabilitj  of 

of  the  instrument.    McElroy  r.  Mul-  the  sureties.      Denike  r.  Dpsike.  61 

ford.  128  N.  Y.  303.  App.  Div.  492,  70  N.  Y.  T        '^ 

^In  this  case  there  must  be  two 
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all  costs  and  damages  which  maj  be  awarded  ^inst  [him]  on 
said  appeal,  not  exceeding  five  hundred  dollars.^ 

[_Date.}  [Signatures.^ 

\_Acknowledgmeni  as  in  Form  822,  p.  1176  of  this  volume; 
affidavit  of  sufficiency,  as  in  Form  823,  p.  1176;  approval  not 
necessary;  justification,  if  required,  as  in  Volume  I,  p.  467,  etc.l 

^Notice  of  filing,  as  in  Form  825,  p.  1177  of  this  volume.'}^ 

FORM  No.  2086. 

XJBtertakliig  to  effect  stay,  on  appeal  to  Appellate  Division,  or  Conrt  of 
Appeal!,  from  money  judgment  or  order. 

\^As  in  Form  2085,  adding  at  the  end:']  and  also  in  like  man- 
nei^  undertake  that  if  the  judgment  [or,  order]  api)ealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  said 
appellant  will  pay  the  sum  recovered"  or  directed  to  be  paid  by 
^e  judfirment  [or,  order],  or  the  part  thereof  as  to  which  it  is 
affirmed'*  [or  in  case  of  instalments,  as  in  next  Form  from  the  t 
to  the  §]. 

[Date.]  [Signatures.] 

[Authentication,  etc.,  as  directed  under  Form  2085.] 

[Serve  copy,  mth  notice  of  filing,  as  in  Form  825,  p.  1177  of 
this  volume.] 

FORM  No.  2087. 

Undertaking  to  stay,  pnraoant  to  order,  on  appeal  from  money  order  or  Judg- 
ment (including  those  payable  in  instalments,  or  for  alimony,  etc.).88 

[As  in  Form  2085  to  the  **,  continuing:]  and  the  court  hav- 
ing made  an  order  that  all  proceedings  on  the  part  of  the  [plain- 
tiff] be  stayed  pending  the  said  appeal,  on  the  [defendant]  giving 

28  Such  an  undertaking  is  limited  to  Proceedings  under  a  money  judg- 
tbe  costs  accruing  after  the  appeal  ment  against  one  defendant  will  not 
to  the  Oourt  of  Appeals.  Bennett  r.  be  stayed  upon  an  appeal  by  a  co- 
Am.  Surety  Co.,  73  App.  Div.  468,  77  defendant,  without  an  undertaking 
N.  Y.  Supp.  207.  sufficient  to  cover  the  amount  of  the 

2»  Serve  copy,  with  notice  of  filing,  money  judgment.    Quinlan  v.  Russell, 

with  notice  of  appeal,  or  before  ex-  48  N.  Y.  Super.  Ct.  537. 

piration  of  time  to  appeal.    Code  Civ.  82  The  court  may  limit  the  security 

Pro.,  I  1334.  to   not   less   than    $50,000,    when    it 

30  The  omission  of  the  words  "  in  would  otherwise  exceed  that  sum. 
like  manner**  would  not  affect  the  Code  Civ.  Pro.,  I  1312;  Nat.  Cont. 
joint  and  several  liability.  Donovan  Co.  v.  Hudson  Riv.  Water  Power  Co., 
r.  aark,  76  Hun,  330,  27  N.  Y.  Supp.  47  Misc.  491,  94  N.  Y.  Supp.  187,  34 
686.  Civ.  Pro.  Rep.  316. 

31  As  to  separate  recoveries  against  38  See  Post  r.  Doremus,  60  N.  Y. 
several  dafendants,  see  Ex  parte  371.  Compare  N.  Y.  Code  Civ.  Pro., 
French,  100  U.  8.  1.  I  1310.    For  order,  see  Form  2102. 
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an  undertaking  executed  by  [the  defendant**  and  —  two]  suffi- 
cient sureties,  conditioned  as  herein  provided : 

Now,  THEBEFOBE,  we,  M.  N.  [specifying  residence^  and  0.  P. 
[specifying  residence] y  do  hereby,  pursuant  to  the  statute  and 
said  order,  jointly  and  severally  undertake  that  the  appellant  will 
pay  all  costs  and  damages  which  may  be  awarded  against 
on  said  appeal,  not  exceeding  five  hundred  dollars ;  and  also,  in 
like  manner,  undertake  that  if  the  judgment  [or,  order]  ap- 
pealed from,  or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dis- 
missed, the  appellant  will  pay  the  sum  recovered,  or  directed  to 
be  paid  by  the  judgment  [and,  if  the  appeal  w  to  the  Court  of 
Appeals  from  affirmance  at  Appellate  Division,  add:  and  the 
judigment  —  or,  order  —  affirmed  by  the  judgment  —  or,  order 
— appealed  from],  or  the  part  thereof  as  to  which  it  shall  be 
affirmed  [or  in  case  of  a  judgment  or  order  for  instalments,  f  will 
pay  each  instalment  of  the  sum  recovered  by  said  judgment  — 
or,  order  —  which  shall  become  payable  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  —  or,  order  —  shall  be 
affirmed,  not  exceeding  the  sum  of  dollars  §].     [The  fol- 

lowing clause  is  not  to  be  inserted  unless  required  by  order  of  tk^ 
court,  as  a  condition  of  stay:  and  all  damages  which  shall  be 
awarded  against  the  appellant  upon  the  appeal,  by  the  determina- 
tion of  the  Appellate  Court,  or  by  the  court  below,  pursuant  to 
the  determination  of  the  Appellate  Court.] 

[Date.]  [Signatures,] 

[Authentication,  etc.,  €LS  directed  under  Form  2085.] 

[Notice  of  filing  as  in  Form  825,  p.  1177  of  this  volume.] 

FORM  No.  208a 

Undertakiag  to  stay,  on  appeal  from  a  judfmeat  or  order  for  pottenum  «f 

personal  property-ao 

[As  in  Form  2085,  inserting  at  end,  before  signatures:]  and 
also  in  like  manner  undertake  in  the  sum  of  dollars'*  that 

the  appellant  will  obey  the  direction  of  the  appellate  court  upon 
the  appeal. 

8*  See  Vol.  I,  p.  465.  court  may,  if  the  property  be  perisli- 

25  Code  Civ.  Pro.,  |  1329.  able  or  depreciable  by  time  and  use. 

Whether  on  appeal   from  a  jndg-  add  a  provision  indemnifying  the  re- 

ment  or  order  requiring  both  the  pay-  apondent  for  the  use  and  deprecUtion 

ment  of  money  and  the  delivery  of  in    case    the    judgment    ii  affirmed. 

property  security  is  in  all  cases  re-  Read  v.  Potter,  11  Abb.  Pr.  413. 

quired.    Compare  Elliott  V.  Buckland,  36  The  sum  must  be  txed  by  the 

37  How.  Pr.  71;  Bank  of  Havana  r.  court,  or  a  judge  thereof.    Dtdy,  r. 

Moore,  8  Wkly.  Dig.  198.  O'Rourke,  85  App.  Div,  485,  72  X.  Y. 

Where  the  stay  is  discretionary,  the  6upp.  827. 


AFPEAI.. II.    8ECUBITY  AND  STAY.  2075 

FORM  No.  2080. 

TJnderUkiiig  to  tUy,  on  appeal  from  judgment  for  ponoMioB  of  real  prop- 

erty.»T 

\^As  in  Form  2085,  adding  at  end:  and  also  in  like  manner 
undertake  *  that  the  appellant  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste^  thereon ; 
and  that,  if  the  judgment  or  order  is  affirmed,  or  the  appeal  is 
dismissed,  [in  case  sale  is  ordered,  and  there  is  a  deficiency  upon 
a  sale]  he  will  pay  the  value  of  the  use  and  occupation  of  the 
property,  or  the  part  thereof,  as  to  which  the  judfijment  or  order 
is  affirmed,'*  from  the  time  of  taking  the  appeal  until  the  de- 
livery of  the  possession  thereof,*^  pursuant  to  the  judgment  or 
order,  not  exceeding  the  sum  of  dollars.*^ 

[^Date,  authentication,  etc.,  as  directed  under  Form  2085.] 

[Notice  of  filing  as  in  Form  825,  p.  1177.] 

FORM  No.  2000. 

Undertakiiia  to  atay,  on  appeal  from  judgment  in  foreclosure  by  one  adjudfed 

liable  for  deficiency.42 

[As  in  Forms  2085,  2089,  to  the  end,  continuing:']  *  that  if 
the  judgment  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
will  pay  any  deficiency  which  may  occur  upon  the  sale,  in  dis- 
charging the  sum  to  pay  which  the  sale  is  directed,  with  interest 
and  costs,  and  all  expenses  chargeable  against  the  proceeds  of  the 
sale,  not  exceeding  dollars  [to  be  fixed  by  a  judge  of  the 

court  below']. 

[Date,  authentication,  etc.,  as  directed  under  Form  2085.] 

87  Code     CiT.     Pro..     |     1331,     as  Clason   r.   Kehoe,   87    Hun,   368,    34 

amended  in   1903.     The  section  only  K.  Y.  Supp.  431. 

applies  where  the  appellant  is  in  pos-  41  To  be  fixed  by  a   judge  of  the 

session  of  the  property,  or  liable  for  court  appealed  from, 

a  deficiency.    See  Com.  Bank  r.  Foltz,  ^  Where  an  undertaking  as  on  ap- 

35  App.  Div.  237,  54  N.  Y.  Supp.  764 ;  peal  from  a  money  judgment  had  been 

Siembach  tr.  Friedman,  29  App.  Div.  incorrectly  given,  the  court  held   it 

480,  51  N.  Y.  Supp.  1068.  valid  as  a   common   law  agreement. 

On  appeal  from  final  judgment  for  but  only  to  the  extent  of  the  costs. 

dower,  there  must  also  be  an  order  Concordia    Savings,    etc.,    Assoc,    r. 

for  stay.  N.  Y.  Code  Hv.  Pro.,  I  1616.  Read,  124  N.  Y.  189. 

38  This  clause  is  essential.    State  r.  An  order  for  a  stay  is  necessary 

Thiele,  19  Nebr.  220,  27  N.  W.  Rep.  when  the  appellant  is  not  in  posses- 

937.  sion  of  the  property  or  liable  for  the 

AHeinlin  v.  Beans,  71  Cal.  295.  deficiency.     Rosenbaum  v,  Tabler,  31 

40  Includes  the  value  pending  the  App.  Div.  312,  53  N.  Y.  Supp.  722. 

determination    of    the    appeaL      See  See  Form  2102. 
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FOUI  No.  9091. 

UaderUIdag,  ia  doww,  to  prtvoat  tUy  on  AofosdaBf •  «pool  from  faa 

JndgMBt. 

{Title  of  court  below,  and  action.'] 

Whebkab,  on  tlie  day  of  ,  19      ,  the  above- 

named  plaintiff  recovered  a  judgment  in  the  Conrt  for  the 

oounty  of  ,  against  the  aboye-named  defendant,  awarding 

to  plaintiff  possession  of  premises  admeasured  and  laid  off  to  her 
as  her  dower,  and  whereas  defendant,  feeling  aggrieved  tfaerebr, 
has  appealed  therefrom  to  [the  Court  of  Appeals],  and  has 
applied  for  a  stay  of  the  execution  of  said  judgment  pending  such 
appeal: 

Now,  THEBEFOBX,  wc,^  A.  B.  [specifying  here  one  or  more 
sureties  and  their  residences']  y  do  hereby,  pursuant  to  the  statuti", 
jointly  and  severally  undertake  that,  if  the  judgment  appealed 
from  is  reversed  or  modified^  and  restitution  is  awarded,  the 
plaintiff  will  pay  to  the  person  entitled  thereto,  the  value  of  the 
use  and  occupation  of  the  part  so  admeasured  and  laid  off  to  her, 
or  of  the  portion  restitution  of  which  is  awarded,  during  the  time 
she  holds  possession  thereof  by  virtue  of  the  judgment. 
[Date.]  [Signature^,] 

[Acknowledgment  as  in  Form  822,  p.  1176  of  this  volume; 
affidavit  of  sufficiency  as  in  Form  823,  p.  1176;  approval^  hy 
the  court  or  judge  as  in  Form  824,  p.  1176.] 

[Notice  of  filing  as  in  Form  825,  p.  1177.] 

FORM  No.  9099. 
Cortiflcate  of  deposit  in  lien  of  nndertaldaf  on  appcaL 

[Title  of  court  below,  and  action.] 

This  is  to  certify  that  T.  Z.,  attorney  for  the  defendant  ^ni 
appellant  in  the  above  entitled  action,  has  this  day  deposited 
with  me,  as  clerk  of  the  Court,  the  sum  of  doDtn. 

Said  sum  is  deposited  in  lieu  of  the  undertaking  required  to  h<* 
given  on  appeal  to  the  Court  of  Appeals  from  the  judgment  [or, 
order]    entered  herein  on  the  day  of  ,  19    [or 

48  It  it  not  essential  that  plaintiff  44  Approval  in  this  case  ie  exprwly 

sign  this  undertaking,  nor  that  there  required.  N.  Y.  Code  Ciy.  Pro^  I  K^I^- 

he  more  than  one  surety  if  the  court  But  no  express  proTirion  seems  to  be 

or  judge  accepts  it  without.     N.  Y.  made  for  exception  and  justificstion. 
Code  Civ.  Pro.,  11.811,  1«1«;  Vol  I, 
p.  455. 
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otherwise,  according  to  the  nature  of  the  undertaking'\,  to  be 
held  by  me  to  abide  the  result  of  said  appeal. 

ZDate."]  [Signature  o/], 

Clerk  of  Court. 


FORM  No.  2093. 
Notice  of  deposit  in  lieu  of  undertakiiig  on  appeaL 

\_Title  of  court  below,  and  action.]^ 

Please  take  notice,  that  in  lieu  of  giving  an  undertaking,  the 
appellant  has  this  day  deposited  with  the  clerk  of  the  county  of 
[or,  the  clerk  of  the  Court],  the  sum  of  dol- 

lars^ for  the  purpose  of  j^erfecting  his  appeal  to  the  [Appellate 
Division  of  the  Supreme  Court,  for  the  Department]  from 

the  judgment  [or,  order]  in  this  action  entered  with  said  clerk 
[and  for  the  purpose  of  staying  the  execution  of  said  judgment 
—  or,  order]. 

[Date,  signature  and  addresses  as  in  Form  815,  p.  1171.] 

FORM  No.  2094. 
Waiver  of  uadertakiiig.46 

\Title  of  the  appellate  court  and  action.'] 

The  [plaintiff]  hereby  consents  that  the  [defendant]  may  ap- 
peal to  the  Court  from  the  judgment  [or,  order]  entered 
in  this  action  on  the  day  of  ,  19  ,  and  that  pro- 
ceedings under  the  said  judgment  [or,  order]  shall  be  stayed 
until  the  decision  of  the  said  appeal,  without  security  [or,  may 
say:  without  other  security  than  the  deposit  of  a  certified  check 
on  some  responsible  bank  —  by  the  defendant  —  in  the  hands 
of  ,  payable  to  ,  and  to  stand  in  lieu  of  an 
undertaking]. 

[Date,]  [Signature  of\y 

Attorney  for  [respondent]. 


'AS  Equal  to  the  amount  or  aggre- 
(rate  of  the  amounts,  including;  future 
costs  on  appeal,  for  which  otherwij^e 
security  must  be  jrfven.  N.  Y.  Code 
Civ.  Pro.,  I  1306;  Prinjfle  r.  Leverich, 
1  Cir.  Pro.  Rep.  372.  A  less  sum  or 
a  special  deposit  may  be  made  on 
stipulation.  Jessup  i.  Carne^e,  45 
.V.  Y.  Super.  Ct.  310.  As  to  the  title 
to  such  deposits,  see  note  in  IS  Abb. 
K.  C.  323. 


*e  Sanctioned  by  N.  Y.  Code  Civ. 
Pro.,  I  1305. 

As  to  implied  waiver,  see  the  fol- 
lowinfT  oases:  Hill  t?.  Burke,  62  N.  Y. 
Ill :  Halsey  r.  Flint,  15  Abb.  Pr.  367; 
Beckwith  r.  Kansas  City,  etc.,  R.  R. 
Co.,  28  Kan.  484;  Howard  v,  Har- 
man,  5  Cal.  78;  Bryan  v.  Berry,  8  id. 
130,  134. 
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FOUC  No.  8005. 
EzeeptioB  and  ivitificatioii. 

[Notice  of  exception  as  in  Volume  I,  p.  480,  Form  257.  No- 
tice of  justification  as  in  id..  Form  258.  But  may  designai^ 
county  judge,  if  desired,  instead  of  the  court  where  the  aciion 
is  pending,  or  a  judge  thereof.*^  Allowance  of  sureties  by  court 
or  judge.  Form  255,  Volume  I,  p.  480.**  Serve  copy  of  the  aUow- 
ance  with  notice  that  it  was  granted^^'\ 

\ Motion  for  renewal  of  security,  etc.,  on  insolvency,  etc.,  of 
sureties,  see  Forms  260-262,  Volume  I,  pp.  481-483,  hut  entitle 
and  move  in  the  appellate  court.'\ 

FORM  No.  8006. 
Affidavit  to  move  to  ditmitt  for  neglect  to  give  new  imdertaldag. 

[Title  of  appellate  courfi^  and  of  action.'] 
[Venu£.'\ 
A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  [managing  clerk  in  the  oflBce  of  the]  attor- 
ney for  the  [plaintiff  and]  respondent  herein, 

II.  That  ,  [one  of]  the  sureties  in  the  undertaking 
given  by  the  appellant  on  this  appeal,  after  executing  said  under- 
taking, became  insolvent  [or,  the  circumstances  of  —  etc. —  etc. 
—  became  so  precarious  that  said  imdertaking  was  not  sufficient 
to  afford  due  security  to  the  respondent]  ;  and  thereupon,  and  on 
due  proof  thereof,  this  court,  on  the  day  of  last, 
duly  made  an  order  requiring  said  appellant  to  file  a  new  under- 
taking, and  serve  a  copy  thereof  within  twenty  days  after  service 
of  said  order;  a  copy  of  which  order,  marked  A,  together  with  a 
copy  of  the  affidavit  on  which  it  was  granted,  marked  B,  are 
hereto  annexed. 

m.  That  on.  the  day  of  ,  19     ,  a  copy  of  the 

said  order,  with  notice  of  entry  of  the  same,  was  duly  served 
on  the  appellant's  attorney  by  this  deponent,  by  [stating  particu- 
lars; see  Forms  219-222,  Volume  I,  pp.  406-408,  or  say:  m 
appears  by  the  affidavit  of        ,  hereto  annexed,  and  marked  C]. 

IV.  That  although  more  than  twenty  days  have  elapsed  since 
said  service,  no  new  tmdertaking,  nor  any  copy  thereof,  has  been 

47  N.  Y.  a»de  Civ.  Pro.,  8  1335.  «/d.,  |  1335. 

4SId.,  I  812,  last  clause,  and  1 1336.  60  Parks  v.  Murray,  109  N.  T.  646. 
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served  upon  the  attorney  for  the  respondent,  personally  or  in 
any  manner,  to  the  knowledge  or  belief  of  deponent,  nor  has  any 
new  undertaking  been  executed  or  filed  to  his  knowledge  or 
belief. 

Xr/urof.]  [Signature.'i 

FORM  No.  2097. 
Kotice  of  motion  to  dismiss  for  neglect  to  give  new  nndertaldng.si 

[^Title  of  appellate  court,  and  of  action.'] 

Please  take  notice,  that  upon  the  annexed  affidavits  of  Inames^ 
verified  on  the  day  of  ,19       land  designate  any 

other  papers  relied  on],  a  motion  will  be  made  at  a  term  of  this 
court,  to  be  held  at  the  ,  in  ,  on  the  day 

of  >  19     J  at  the  opening  of  the  court,  or  as  soon  there- 

after as  counsel  can  be  heard,  that  the  appeal  of  the  appellant 
from  the  [judgment]  herein,  be  dismissed  with  costs,  and  with 
costs  of  this  motion,  on  the  ground  that  the  appellant  has  neg- 
lected to  execute,  file  and  serve  notice  of  a  new  undertaking 
as  required  by  the  order  of  this  court,  entered  herein  on  the 
day  of  ,  19     ,  and  for  such  other  or  further  order 

as  may  be  just. 

IDate.]  [Signature  and  office  address  o/"]. 

Attorney  for  respondent. 
\_ Address  <o],  Attorney  for  appellant. 

FORM  No.  2098. 
Otdor  aUowing  new  notice  of  justification  or  new  nndertaldng  on  appeaLos 

[Caption  (court  order)  and  recitals,  as  in  Form  820,  p.  1174,  of 
this  volume.] 

Ordered,  that  the  [plaintiff]  appellant  herein  be  allowed  to 
give  a  new  notice  of  justification  of  the  sureties  named  in  the 
undertaking  on  appeal  herein  at  a  time  not  less  than  [five]  days, 
nor  more  than  [ten]  days  after  service  of  a  copy  of  this  order 
on  the  attorney  for  the  appellant ;  or  the  appellant,  at  his  election, 
may,  on  the  day  named  for  justification  as  aforesaid,  present  a 
new  undertaking  with  sureties  in  the  form  prescribed  by  law, 

Bi  See  last  clause  of  N.  T.  Code  Civ.  reported  (security  on  appeal  to  Court 

Pro.,  I  1308.  of  Appeals). 

Move  in  the  appellate  court.  Parks  This  order  must  be  made  hy  the 

r.  Murray,  109  N.  Y.  646.  court.    N.  Y.  Code  Civ.  Pro.,  |  1303; 

82  Sustained    in    Mason    v.    Libby,  Wheeler  r.  Millar,  61  How.  Pr.  396 

N.  Y.  Supm.  Ct.,  Gen.  Term,  1881,  not  (vacating  a  judge's  order  extending 

the  time  to  justify). 
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which  last-named  undertaking  shall,  if  the  sureties  duly  justify 
[before  a  justice  of  this  court],  stand  in  the  place  of  the  under- 
taking on  appeal  now  on  file  in  the  office  of  the  clerk  of  this 
court,  and  have  the  same  force  and  efiFect  as  if  filed  on  the  same 
day  when  the  notice  of  appeal  was  filed,  and  as  if  the  sureties 
therein  named  had  justified  within  the  time  prescribed  by  law. 

Enter:  l^signature  of  judge  by  initials  of  name  and  liUe.} 


FORM  ITo.  9099. 
Order  ditmiaaiitg  appeal  or  vacatiag  ttay.sa 

[Title  of  appellate  court,  and  of  action;  recitals  according  to 
the  case;  see  Form  820,  p.  1174.] 

Obdebed,  that  the  appeal  taken  by  from  the  judgment 

[or,  order]  entered  herein  on  the  day  of  ,  19     ,  be 

and  tho  same  is  hereby  dismissed,  with  costs  and  with  ten  dollars 
costs  of  this  motion*^  to  respondent  [or,  that  the  order  —  or, 
judf2:ment  —  appealed  from  be  executed  as  if  the  original  under- 
taking had  not  been  given]. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.'] 

FORM  No.  2100. 
Affidavit  to  obtain  stay  on  appeal  from  an  order  or  Judgment. 

[Title  of  court^  and  action.'] 
[Venue,] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  [defendant  above  named.] 

II.  That  on  the  day  of  ,  19  ,  an  order  [or, 
judgment]  was  entered  in  this  action,  at  a  [Special]  Term  of 
the  Court  [describing  it  as  thus:  directing  deponent  to  de- 
liver to  the  plaintiff  certain  property  alleged  to  be  in  deponent's 
custody  or  control]. 

M  Formerly  an  appeal  to  General  r.  Anthony.  23  N.  Y.  1G4;  Brown  r. 

Term  could  not  be  dismissed  for  fail-  Lei"'!).  50  id.  427. 
ure  to  file  new  security,  except  in  a  »  Entitle  *n  court  in  or  from  which 

case  where  security  was  essential  to  the   appeal    is    taken    (McDonald   r. 

perfect  the  appeal.    Center  r.  Fields,  Hanlon,   71    CaL   535,   12   Pac.  Rep. 

2  Abb.  a.  App.  Dec.  253.     And  the  615;  N.  Y.  Code  Cir.  Pro.,  $  1351). 

present  statute,  I  1308,  last  clause,  unless  the  appeal  is  to  the  Snprezne 

seems  to  bear  the  same  construction.  Court    from    an    inferior    oorat,  a 

M  As  to  costs,  compare  Dunseith  r.  which  case  the  application  must  be 

Stark,  3  Monthly  L.  Bui.  42;  White  to   the   appellate   court    or  a  jady 

thereof.    N.  Y.  Code  Civ.  Pro.,  1 1343. 
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JLXI.  [That  the  value  of  the  said  property  is  not  more  than 
dollars.] 

iV.  That  deponent  intends  in  good  faith,  to  [or,  has  perfected 
an3  appeal  from  said  order,  and  will  suffer  serious  inconveni- 
ence and  loss  if  proceedings  under  the  said  order  are  not  stayed 
until  the  decision  of  the  appeal  Istaiing  briefly  how  and  why]* 

\_If  order  to  show  cause  is  asked,  state  as  on  p.  1172.] 

{Jurat.'}  [Signature.} 

FORM  No.  8101. 

Notice  of  motion  (or  order  to  show  cause)  for  stay  pending  appeaLM 

[^Title,  in  court  below;  move  the  court  or  a  judge  thereof''^ 
for  an  order:}  staying  all  proceedings  on  the  part  of  the  re- 
spondent under  the  order  \_or,  judgment]  entered  herein  on  the 
day  of  ,19       [or  describe  the  nature  of  the  order 

if  necessary  to  identify  it},  until  the  decision  of  the  [Appellate 
Division]  upon  the  appeal  taken  from  the  said  [order]  by  the 
appellant,  or  for  such  other  relief  as  may  be  just." 

[7/  order  to  show  cause  is  taken,  may  insert:  and  let  all  pro- 
ceedings on  the  part  of  the  defendant  be  stayed  until  the  hearing 
and  decision  of  the  application  to  be  made  on  this  order.] 

FORM  No.  2102. 
Order  for  stay  pending  appeal  on  siving  security.Bo 

l^Name  of}  Court  [or  if  court  order},  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174  of  this  volume.} 
[Title  of  action.} 

An  order   [of  judgment]  having  been  entered  herein  on  the 
day  of  ,  19       [briefly  stating  effect,  for  instance 

Mif  a  case  has  been  made  on  the  Smith,   9  Wise.    122;    and   Polini   r. 

appeal,  more  on  that,  in  connection  Gray,  41  L.  T.  (K  S.)  173. 

with  the  affidavit.     Otis  v.  Spencer,  This  order   may  be  made  by  the 

8  How.  Pr.  171.  court  in  or  from  which  the  appeal  is 

07  Such  an  order  to  show  cause,  in  taken,  or  a  judge  thereof,  upon  such 

the    Supreme   Court,    First   District,  terms  as  to  security  or  otherwise,  as 

may  be  made  by  a  judge  in  any  part  justice  requires;    except  that  execu* 

fo  the  State.    Hull  v.  Hart,  27  Hun,  21.  tion  upon  a  money  jud^nnent   shall 

68  It  teems  that  the  Special  Term  not  be  stayed  more  than  thirty  davs 

may  extend  the  time  to  redeem  fixed  without  security.     N.   Y.   Code  Civ. 

hy   an    Appellate    Division    decision.  Pro.,  S  1351. 

when  staying  proceedings  on  that  de-  An  undertaking  on  appeal  from 
cision  pending  an  appeal  to  the  Court  an  order  denying  motion  for  new  trial 
of  Appeals.  Gray  r.  Green,  14  Hun,  18.  will  not  stay  execution  on  the  judg- 
ed As  to  the  inherent  power  of  the  ment  without  an  order  therefor.  Car- 
oonrt  to  order  a  stay,  see  Hudson  v.  ter  v,  Hodge,  150  N.  T.  632.    Nor  ap 
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thvs:'\  overruling  the  defendant's  answer  as  frivolous  and  direct- 
ing judgment  for  the  plaintiff;  and  the  [defendant]  having  ap- 
pealed, or  being  about  to  appeal,  therefrom,  to  the  Appellate 
Division  of  this  court  for  the  [First]  Department;  Now,  on  read- 
ing and  filing  the  affidavit  of  M.  N.,  verified  the  daj  of 
,  19  ,  and  after  hearing  T.  Z.  for  said  defendant,  and  A. 
T.  for  plaintiff;  and  on  motion  of  T.  Z.  for  the  defendant: 

Obdebed,  that  all  proceedings  on  the  part  of  the  [plaintiff] 
be  Ptayed  pending  such  appeal,^  provided  the  [defendant]  shall 
within  days  from  the  date  of  this  order  give  an  under- 

taking in  due  form,  executed  by  [the  defendant  and] 
sufficient  sureties,  who  shall  justify  in  the  usual  manner  if  ex- 
cepted to,  and  conditioned  that  the  appellant  will  pay  all  co^ts 
and  damages  which  may  be  awarded  against  him  on  said  appeal, 
not  exceeding  five  hundred  dollars;  and  also  [etc.,  as  in  Forms 
2086,  2087,  2088,  or,  2089,  from  the  *  to  the  end]. 

lAuthentication  as  in  Form  818,  p.  1173  of  this  volume.] 

FORM  No.  2103. 

Orter  appoiatiag  racciTar  to  pay  taxea,  etc.,  pending  appeal  after  jndannt 

aif acting  titla.ci 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume.] 
[Title  of  action.] 

Upon  the  judgment-roll   and  notice  of  appeal  herein    [and 
specify  other  papers  on  file  if  needed  to  sustain  the  order],  and 
on  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  )  Id     ,  and  it  appearing  that  the  preipises  described 

in  the  pleadings  and  judgment  herein  are  subject  to  a  large 
amount  of  taxes,  water  rents  and  assessments,  for  some  of  wbidi 
said  premises  have  been  or  are  about  to  be  sold ;  and  after  bearing 
A.  T.,  of  counsel  for  the  motion,  and  T.  Z.,  of  counsel  for  the 
defendant  [or,  on  reading  and  filing  proof  of  the  notice  of  tbis 


appeal  from  an  order  mnting  resti-  r.  Green,  14  Hun,  IS.     So  the  coort 

tution.      MoMein    r.    Empire    State  may  impose  terms  as  a  conditioD  of 

Surety   Co.,   97    App.    Diy.   230,    89  granting  the  stay.     Waring  v.  Som- 

N.  Y.  Supp.  843.    Nor  in  foreclosure,  bom,  12  id,  81 ;  Wilson  r.  Gnmt,  5» 

by  one  not  in  possession  or  liable  for  How.  Pr.  860. 

the  deficiency.    Rosenbaum  v,  Tobler,  si  Fellows  €.  Heermans,  13  Abb.  Pr. 

31  App.  Div.  312,  63  N.  Y.  Supp.  722.  (N.  8.)  I;  S.  P.,  N.  Y.  Code  CiT.Pra, 

00  A   clause   granting  a   necessary  |  713.    Compare  Washington  Market 

extension  of  time  to  perform  an  act  Co.  v.  Warthen  (Dist  Col.,  1883),  H 

required  by  the  order  or  judgment  Wash.  Law  Bep.  498. 
appealed  from  may  be  inserted.    Gray 
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motion^  and  no  one  appearing]  in  opposition,  and  on  motion  of 
A.  T.,  attorney  for  the  plaintiff. 

Okt>t;ked,  that  R.  C,  of  the  city  of  ,  be  and  he  hereby 

is  appointed  receiver  of  all  the  premises  hereinafter  described, 
as  also  of  all  the  back  outstanding  rents  due  and  unpaid  from 
the  defendant's  tenants  therein,  during  the  pendency  of  and  until 
the  final  determination  of  any  appeals  herein. 

\_DirecHons  to  receiver,  collections,  payments,  etc.;  see  p.  1040 
of  Volume  I,  etc.'] 

Osi>£S£D,  that  the  said  plaintiff,  his  relatives  or  his  family, 
the  said  defendant,  her  relatives  or  family,  or  any  or  either  of 
the  families  or  relatives  of  the  respective  parties  to  this  action, 
or  any  part  thereof,  shall  not,  either  directly  or  indirectly,  use, 
live  on  or  occupy  any  part  or  portion  of  the  aforesaid  premises 
under  any  pretense  whatsoever,  except  the  defendant  may  have 
to  and  including  ,  19     ,  within  which  to  quit  and  sur- 

render to  the  said  receiver  the  portion  of  said  premises  occupied 
by  her. 

[Bond  clause  and  authentication  as  in  end  of  Form  679, 
p.  1029  of  Volume  /.]     [Description  of  premises.] 

FOHH  No.  2104. 
AffidATit  to  obtain  order  to  mark  jndgmeBty  "Hen  suspended  on  appeaL^ea 

[Title  of  court  and  action.] 

[Venue.] 

Y.  Z.,  being  duly  sworn,  says:  I.  That  he  is  the  [defendant] 
in  the  above  action  [or  otherwise  state  relation  to  the  cause]. 

II.  That  judgment  was  duly  entered  herein  in  favor  of  plain- 
tiff against  defendant  for  the  sum  of  dollars,  on  , 
19  ,  and  the  judgment-roll  was  filed  apd  said  judgment  dock- 
eted in  the  office  of  the  clerk  of  the  county  of               on  the 

day  of  ,19       [or  otherwise  show  lien  acquired.      See 

Forms  2171,  etc.,  under  Execution], 

III.  That  on  the  day  of  ,  19  ,  an  appeal  from 
said  judgment  to  the  [Appellate  Division  of  this]  court  was  duly 
taken  and  perfected  by  deponent,  and  an  undertaking  on  appeal 
was  duly  given  in  the  sum  of  dollars,  sufficient  to  entitle 
the  appellant  to  a  stay  of  the  execution  of  the  said  judgment, 

«N.  Y.  Code  Civ.  Pro.,  |  126«. 


i084  Abbott's  pbactice  a3xj>  fobms. 

without  an  order  for  that  purpose^  of  which  a  copy  is  hereto 
aimexed 

IV.  That  said  defendant  is  owner  of  [or,  interested  in]  cer- 
tain real  property  [^or,  chattels  real  —  or  both^  in  said  comitT 
of  ,  on  which  said  judgment  is  an  apparent  lien«  [// 
only  a  portion  is  desired  to  be  exempted,  continue :'\  Said  prop- 
erty is  described  as  follows:  Idescription  in  ftdll. 

V.  Tliat  the  defendant  desires  to  sell  [part  of]  said  propertj 
Idesignating  which  part^,  but  by  reason  of  fhe  lien  of  said  judg- 
ment he  cannot  convey  a  good  title.  That  he  is  amply  respon- 
sible to  pay  said  judgment,  and  the  lien  of  said  judgment  is 
sufficiently  secured  by  resting  alone  on  his  other  property  [or 
Hate  other  facts  making  it  safe  to  grant  the  order'], 

[Jurat.]  [Signature.] 

FOBH  No.  2105. 
Content  of  ivretiei  annexed  thereto. 
[Title  of  court  and  orfton.] 

We  do  hereby  consent  to  the  granting  and  entry  of  the  pro- 
posed [or,  annexed]  order  discharging  and  exempting  from  the 
lien  of  the  judgment  in  the  above  action  the  defendant's  real 
property  in  the  county  of  [or,  the  property  mentioned  and 

described  in  the  annexed  affidavit  of  Y.  Z.,  the  defendant  herein]. 
[Date.]  [Signature.] 

[Acknowledgment  as  in  Form  822,  p.  1176,  of  this  volume.] 

FOBH  No.  2106. 
Order  to  show  canae  why  Judgment  lien  shovld  not  be  suspeiided  on  appeal 

[As  in  Form  818,  p.  1173,  omitting  the  matter  in  brackets  pre- 
ceding the  J,  and  substituting  for  the  italic  matter  between  the 
X  and  t :]  directing  the  clerk  of  the  county  of  to  make  an 

entry  on  his  docket  of  the  judgment  described  in  the  annexed 
affidavit:  ''Lien  [partially]  suspended  on  appeal." 

[Serve  on  attorney  for  respondent;  also  on  the  sureties  in  the 
undertaking  on  appeal.^] 

eaMunn  v.  Barnum,  2  Al>b.  Pr.  409;  Briggs  v.  Brown,  13  AUk.  K.  a  481; 
N.  Y.  Code  av.  Pro.,  I  1256. 
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FOHH  No.  2107. 
Order  releaaing  real  property  from  judgment  UoilM 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume'\. 
l^Title  of  action.^ 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
clay  of  ^  19     y  wberefrom  it  appears  that  an  appeal  from 

the  judgment  in  this  action  has  been  by  the  [defendant]  duly 
perfected,  and  that  an  undertaking  sufficient  to  entitle  the  appel- 
lant to  a  stay  of  the  execution  of  the  judgment  without  an  order 
for  that  purpose  has  been  duly  given  by  said  land  recite 

due  service  on  or  appearance  by  the  respondents  attorney,  and 
due  service  on  or  appearance  hy  the  sureties,  or  if  they  have  con- 
sented, add:  and  on  reading  and  filing  the  within  consent  of  said 
sureties  to  the  entry  of  this  order],  and  on  motion  of  T.  Z.,  attor- 
ney  for  the  defendant: 

Obdebed,  that  all  the  real  property  and  chattels  real  [or,  that 
tlio  property  hereinafter  described],  upon  which  said  judgment 
is  a  lien,  be  and  hereby  is  [^or,  are]  henceforward  exempted  from 
tlie  lien  of  said  judgment  as  against  judgment-creditors,  pur- 
chasers, and  mortgagees  in  good  faith;  and  that  the  clerk  of  the 
county  of  is  hereby  directed  to  make  an  entry  in  his 

docket  of  said  judgment  in  each  place  where  it  appears  in  the 
docket  book,  substantially  as  follows :  "  Lien  [partially]  sus- 
pended on  appeal;  see  order  entered  the  day  of  , 
10     "  \here  specifying  the  date  of  his  entry  of  the  order'], 

[If  specified  parcels  only  are  exempted,  add:  the  property 
above  mentioned  is  known  and  described  as  follows  —  descrip- 
tion,'] [May  add:  this  order  is  made  upon  condition  —  stating 
M'Aa/]* 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.'] 

III.     SUBSTITUTION  OF  PARTIES. 
[The  remedies  for  substitution,  when  necessary  for  purposes  of  appeal,  are 
as  follows: 

I.  Appeal  bj  party  taken  after  his  adversary  is  dead. 

(1)  Take  app«sil  as  if  he  were  still  living.    Forms  2074-2080. 

(2)  Undertaking,  as  in  Form  2085,  p.  2072. 

(3)  Affidavit  and  order  compelling  the  substitution  of  representative. 
Forms  2108,  2109,  p.  2086. 

M  By  this  order  all  real  property,      Code  Civ.  Pro.,  |  1259;  Wronkow  v. 
Including  after-acquired  property,  is      Oakley,  133  N.  Y.  505. 
released  from  the  hen  of  the  judgment         65  The  court  may  require  further 
until  restored  by  a  re-docket  under      security  as  a  condition.     Bergen  o. 

Stewart,  28  How.  Pr.  6. 
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n.  Appeal  hy  representative  of  party  dying  before  appeal,  or  by  anj  <ne 
not  a  party  who  has  acquired  an  interest  and  is  aggrieved. 

( 1 )  Take  appeal  as  if  a  party.     Forms  2074-2080. 

(2)  Move  to  be  substituted/ adapting  Forms  1160,  p.  1475,  cte.,  tiy 

adding  an  allegation  of  having  taken  and  perfected  an  appeal 

III.  Application  of  representative  of  party  dying  after  appeal  ia  taken  bj 
such  party,  or  by  his  adversary,  to  be  substituted. 

[Affidavit  and  order,  see  Forms  2I10-2I14    (be/otr).] 

IV.  Disposal  of  appeal  on  application  of  a  party  where  the  advene  party 
has  died  after  appeal,  and  his  representative  fails  for  three  months  to  procixre 
substitution. 

[Affidavit   and   order   to    show    cause   see    Forma    2115   and  2216 
(6e/oir).] 

FORM  No.  2108. 

Affidavit  to  compel  the  anbatitution  of  representative  of  deceased  Miitm 

party.6« 

[Title  of  court^  and  action.^ 
[Venue.] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  Y.  Z.,  the  [defendant]  and  appel- 
lant herein  [or  otherwise  show  relation  to  the  cause.] 

II.  That  on  the  day  of  ,  19  ,  a  judgment  was 
rendered  and  entered  [or,  an  order  was  made  and  entered]  in 
the  above-entitled  action,  by  the  Court,  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  dollars  [or  other- 
wise describe  the  judgment  or  order  appealed  from]. 

III.  That  after  such  entry,  and  on  or  about  the  day  of 

,  19  [or  if  the  judgment  or  order  was  entered  afief 
the  ref^pondeni's  death  in  a  case  allowed  by  Code  Civ,  Pro,, 
section  763,  allege  it  according  to  the  facts]^  the  said  A.  B.  ditnl. 
leaving  his  last  will  and  testament,  which  has  been  duly  admitted 
to  probate  by  the  surrogate  of  the  county  of  ,  and  wherein 

M.  X.  was  appointed  executor,  and  said  M.  N.  has  qualified  ami 
entered  on  the  discharge  of  his  duties  as  executor  and  now  is 
such  executor  [or  if  the  party  died  intestate,  allege  the  appoint- 
ment  and  qualifiration  of  M.  N.  as  administrator;  see  p.  1450  of 

eo  X.  Y.  Code  Civ.  Pro.,  §  1297 ;  87  Division  of  the  same  court,  entitle  in 

N.  Y.  503.  the    court   generally,    and   apply  at 

«T  If  the  appeal  is  from  one  court  to  Special    Term.      Campbell   r.   Pried- 

another,     entitle     in     the    appellate  lander,  61  App.  Div.  191,  64  N.  Y. 

court.     N.  Y.  Code  Civ.  Pro.,  «  1299.  Supp.  241. 
If   from   Special  Term  to  Appellate  •.         .     '  ' 
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this  volume.  Or  if  the  action  affects  the  title  to  real  estate, 
allege  heirship  of  proposed  respondent,  or  devise  to  him;  see 
Form  1164,  p.  1477]. 

IV.  That  the  said  Y.  Z.  has  appealed  from  said  judgment  \_or, 

order]  to  [the  Appellate  Division  of  the  Supreme  Court  for  the 

Department,  on  the  day  of  ,  19       [and  state 

condition  of  appeal  a^  to  stay,  etc.     If  order  to  show  cause  is 

disked,  state  as  on  p.  1172]. 

[Juroi.]  [Signature.'} 

FORM  No.  2109. 
Order   compeUing  tha   tiibstitation  of   repreaentatiTe   of  decoaaod  adyerao 

party. 

[Title  {court  ordet^)  and  recitals  as  in  Form  820,  p.  1174  of  this 
volume."] 

Obdebed,  that  said  M.  K.,  as  the  executor  [^or  other  descrip- 
tion] of  A.  B.,  be  and  he  is  hereby  substituted  as  respondent  in 
place  and  stead  of  A.  B.,  deceased,  as  the  respondent  in  the 
Appeal  brought  by  the  above-named  Y.  Z.  from  the  judgment 
[or,  order]  entered  herein  the        day  of  ,  19     . 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FOSM  No.  2110. 
Affidavit  to  move  to  sabstitnte  personal  rtpreMstative  of  party  diiag  aftor 

appeaL^ 

ITitle  as  in  Form  2108.] 

[Venue.] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  has  been  the  attorney  for  the  defendant  Y.  Z.  in 
this  action  down  to  the  time  of  his  death  \_or  otherwise  show  re- 
lotion  to  the  cause]. 

«See  note  to  Form  2108.  of  action  sunrivee  even  if  the  cause 

60  This    and    the    following    Form  of  action  before  the  judgment  could 

can  readily  be  adapted  to  the  case  of  not.     Blake  r.  Griswold,   104  N.  Y. 

an  application  by  a  surviving  party  013     (granting    motion    of    personal 

to  substitute  the  proper  representa-  representative  of  plaintiff  respondent 

tive  of  a  deceased  party  where  per-  for  leave  to  be  substituted,  where  the 

sonal  service  of  notice  of  the  applica-  plaintiff  died  pending  appeal  and  be- 

tion  has  been  made  within  the  State  fore  argument,  and  at  the  same  time 

upon  him.  N.  Y.  Code  Civ.  Pro.,  |  1299.  affirming    the    judgment) ;    and    see 

For  the  purpose  of  substitution  on  Moses  r.  Wooster,  115  U.  S.  285. 
appeal,  the  judgment  with  the  cause 
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n.  That  the  said  Y.  Z.  departed  this  life  on  the  day 

of  ,  19     y  having  duly  made  his  last  will  and  testament, 

by  which  he  appointed  S.  Z.  sole  executor  thereof ;  that  the  said 
will  has  been  duly  proved  before  the  surrogate  of  the  county  of 
I  and  letters  testamentary  thereon  have  been  issued  by  the 
said  surrogate  to  the  said  S.  Z.,  who  has  qualified  and  entered 
upon  the  execution  of  such  will,  and  now  is  audi  executor  [or, 
allege  intestacy  and  grant  of  letters  of  administratian  {see  p. 
1450),  or  interest  of  applicant  as  devisee  or  heir  according  to  &e 
fact  (see  p.  1477).] 

III.  [//  not  sole  party,  may  add:"]  That  in  this  action  other 
defendants  are  joined  with  the  said  Y.  Z.,  but  that  as  to  the 
matters  in  controversy  between  the  plaintiff  and  the  said  de- 
fendant last  named,  the  said  Y.  Z.  was  sole  defendant  [or  if  other- 
wise, set  forth  the  facts  showing  that  it  is  necessary  to  a  proper 
disposition  of  the  matter  to  bring  in  the  personal  representatives]. 

IV.  That  judgment  \_or,  an  order]  was  entered  in  this  action 
on  ,  19  [describing  if],  and  that  on  9  19  , 
the  said  Y.  Z.,  by  deponent  his  attorney  appealed  from  the  said 
judgment  [or  order]  to  the  [Appellate  Division]  of  this  [or,  the 

]  Court,  and  was  the  sole  appellant  therefrom,  and  that 
such  appeal  is  now  pending  before  the  said  [Appellate  Division], 
and  the  same  has  not  been  heard. 

V.  That  the  said  S.  Z.  [as  such  executor]  has  succeeded  to 
all  the  rights  of  the  said  Y.  2^ ;  [that  the  cause  of  action  herein 
continues  against  him  as  such  executor.] 

VI.  That  deponent  is  the  attorney  for  the  said  S.  Z.  [as  such 
executor]  in  the  defense  of  this  action,  and  in  the  further  prose- 
cution of  the  said  appeal. 

[//  order  to  tkow  cause  is  asked,  state  as  on  p.  1172.] 

[Jurat  J]  [Signature.'] 

[Annex  consent  of  executor  to  be  substituted,  duly  acknowlr 

edged.] 

FOSM  Ko.  8111. 

Order  sabstitittiiig  ptnoBal  represmtative  of  party  dyiaa  after  apfeiL 
[Title  as  in  Form  2108.] 

On  reading  and  filing  the  affidavit  of  [efc],  by  which  it  ap- 
pears, among  other  things,  that  judgment  was  rendered  herein  on 
,  19     ,  and  that  the  defendant  Y.  Z.  has  appealed  from 
such  jud^ent  to  the  [Appellate  Division]  of  the  Supreme  Court 
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for  the  Department,  and  that  such  appeal  is  now  pend- 

ing therein,  and  the  same  has  not  been  heard;  that  the  said  Y.  Z. 
is  the  sole  appellant,  [and  that  as  to  all  the  matters  in  issne 
beti^een  the  plaintiff  and  the  said  defendant,  the  said  Y.  Z.  was 
the  sole  defendant;]  that  the  said  Y.  Z.  departed  this  life  on 
the  day  of  ,  19     ,  having  made  his  last  will  and 

testament,  which  has  been  duly  proved  before  the  surrogate  of  the 
county  of  ;  that  letters  testamentary  thereon  have  been 

issued  to  S.  Z.,  who  has  duly  qualified  as  executor  of  such 
vrill,  and  is  now  such  executor;  that  the  said  S.  Z.,  as  such  execu- 
tor, has  succeeded  to  all  the  rights  of  the  said  Y.  Z.,  and  that  the 
cause  of  action  herein  continues  against  him  as  such  executor ;  and 
on  reading  and  filing  the  duly  acknowledged  consent  of  said 
S.  Z.,  as  such  executor,  to  be  substituted  as  defendant;  and  on 
motion  of  T.  Z.,  attorney  for  the  said  S.  Z.,  as  executor 
aforesaid : 

Ordebed,  that  this  action  be  and  the  same  hereby  is  continued 
against  the  said  S.  Z.,  as  executor  of  the  last  will  and  testament 
of  the  said  Y.  Z.,  deceased. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title']. 


FORM  No.  2112. 

Order  of  Appellate  Divisios  permitting  saccesaor  in  interest  to  intervene  on 

appeaL 

Obdebed,  that  the  motion  of  said  to  be  made  a  party 

to  this  action  be  and  the  same  is  hereby  granted,  and  the  said 

is  hereby  made  a  party  to  and  is  hereby  permitted  to 

prosecute  the  appeal  herein,  and  to  serve  a  notice  of  appeal  in 

his  own  behalf.^® 

FOHH  No.  2113. 

Stipulation  for  enbetitntion  of  heirs  and  personal  representatives  pending 

appeal. 

[Title  as  in  Form  2108.] 

It  is  hereby  stipulated  that,  on  filing  the  affidavit  of  , 

verified  the  day  of  ?  19     >  and  the  request  of  C.  B. 

and  D.  B.  indorsed  thereon  [and  the  request  of  the  administrator 
and  administratrix  annexed  thereto,  all  of  which  are  hereto  an- 
nexed], an  order  be  entered  in  this  action  continuing  the  same 
in  the  name  of  the  heirs  at  law  of  the  said  A.  B.,  the  appellant, 

70  From  the  order  in  Koehler  v,  Brady,  82  App.  Div.  279,  81  N.  Y.  Supp.  696. 
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who  has  died  pending  this  appeal,  to  wit  [naming  them  —  and 
also  in  the  names  of  —  naming  the  personal  representaHves^f  as 
plaintiffs  and  appellants. 

iDate.] 

[Signature  of],  Attorney  for  plaintiff. 

[Signature  of],  Attorney  for  defendant 

FOHH  No.  2114. 
Ofdfr  tutetitntiBg  parties  on  appeal  by  consent. 

At  [etc.,  designating  appellate  court,  if 
the  appeal  be  from  one  court  to  another 
—  or,  at  a  Special  Term  —  etc.,  if  the 
appeal  be  to  the  Appellate  Division  of 
the  same  court.y^ 
[Title  of  action.'] 

On  reading  and  filing  the  stipulation  of  the  attorneys  of  record 
in  this  action,  dated  the  day  of  ,  19     ,  with  tlie 

affidavit  of  M.  X.,  verified  the  day  of  >  19     5  and 

the  request  of  C.  B.  and  D.  B.  [and  of  the  administrator,  etc.], 
annexed  thereto: 

Ordered,  that  this  action  be  and  the  same  is  hereby  continned 
in  the  names  of  ,  as  heirs  at  law  [and  of  ,  as  ad- 

ministratrix and  administrator]  of  the  said  A.  B-,  deceased,  as 
plaintiffs  appellants. 

Enter:  [signature  of  judge  by  initials  of  name  and  title]. 

FORM  No.  2115. 

Aflidavit  to  procure  order  or  show  cause  why  judgment  or  order  alioiild  not 

be  reversed,  etc72 

[Title  as  in  Form  2108.] 
[Venu^.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  A.  B.,  the  plaintiff  [and  appel- 
lant] in  the  above-entitled  action  [or  otherwise  show  relation  to 
the  cause]. 

II.  That  on  the  day  of  ,  19  ,  an  appeal  to  this 
court  was  taken  by  said  A.  B.  from  the  judgment  [or,  order  — 
describing  it,  with  date  and  place  of  entry], 

nCampb45ll  r.  Priedlander,  51  App.  72  N.   Y.   Code   Civ.   Pro.,  §  1298. 

Div.  191,  04  N.  Y.  Supp.  241.  For  another  remedy,  see  f  1299. 
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III.  That  the  defendant  Y.  Z.  died  on  the  day  of  , 
19  ^  [allege,  if  informed,  as  to  will  or  intestacy,  and  letters, 
see  Forms  2108,  2110]. 

IV.  [State  condition  of  the  cause  on  appeal.^ 

V.  That  the  deponent  has  made  diligent  inquiries  as  to  the 
persons  interested  in  the  estate  of  Y.  Z.,  and  the  following  are 
all  the  persons  interested  in  said  estate  as  far  as  can  be  ascer- 
tained: [insert  names  and  residences,  and,  if  any  are  infants, 
state  which,  and  give  names  and  residences  of  their  guardians 
or  persons  with  whom  they  reside."] 

VI.  That  no  order  has  been  made  substituting  any  other  per- 
son in  place  of  said  Y.  Z.  in  said  appeal. 

VII.  That  no  previous  application  has  been  made  for  this 
order. 

[Jurat.  ]  [Signature.  ] 

FOSM  No.  8116. 

Order  to  show  cauM  why  judgment  or  order  should  not  be  reversed,  etc., 

where  party  dies  after  appeal,  and  no  lubetitation  has  been  had.74 

[Title;  see  Form  2108.] 

On  the  annexed  affidavit  of  A,  T.,  verified  the  dav  of 

,19     . 

Obdesed,  that  all  persons  interested  in  the  estate  of  Y.  Z., 
deceased,  show  cause  before  the  [Appellate  Division]  of  this  court 
for  the  Department"  at  a  term  thereof,  to  be  held  at  the 

County  Court  House  of  the  county  of  [or,  at  the  Capitol, 

in  the  city  of  Albany],  on  the  day  of  ,  19     ,^*  at 

o'clock  in  the  noon  [or,  as  soon  thereafter  as  counsel  can 

be  heard],  why  the  judgment  [or,  order  —  describing  it]  entered 
on  the  day  of  ,  19     ,  in  the  office  of  the  clerk  of 

the  county  [or,  of  the  Court]  appealed  from,  should 

not  be  reversed  [or,  affirmed  —  or,  why  said  appeal  should  not 
be  dismissed]. 

78  More  than  three  months  prior  to  Division,    although    granted    by    the 

application.    Id.  judge  at  Special  Term.    See  Mapes  r. 

74  This  order  must  be  made  by  the  Knorr,  47  App.  Div.  639,  62  N.  Y. 
court  in  which  the  appeal  is  pending.  Supp.  303. 

N.  Y.  Code  Civ.  Pro.,  |  1298.  70  The  return  day  must  be  not  less 

75  It  seems  that  if  the  appeal  is  to  than  six  months  after  making  the 
the  Appellate  Division  the  order  order.  N.  Y.  Code  Civ.  Pro.,  |  1298. 
should  be  returnable  at  the  Appellate 
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It  is  further  ordered  that  a  copy  of  this  order  and  said  affi- 
davit of  A.  T.  be  served  upon  the  following  persons  [designai" 
ing  them  and  prescribing  the  manner  of  semce],  on  or  before 
the  daj  of  9  19     • 

Enter:  [signature  of  judge  by  initials  of  name  and  tOUI. 


nr.    BRINGING  ON  AND  DISmSSINQ. 

FORM  No.  2117. 
Note  of  iitiio  on  appeal  in  enumerated  motioiLn 

Appellate  Division  of  the  Supreme  Court; 
[First]  Department. 

A.  T.,  attorney  for  plaintiff- 
appellant    [addre^^. 

Appeal  from  judgment  entered  af- 
,ter  trial  before*  Mr.  Justice  J. 
K.  [or  if  after  trial  by  referee, 
say:'^  on  report  of  R  F.,  Esq., 
referee,   filed   the  dav  of 

,  19     . 

T.  Z.,  attorney  for  defendant- 
respondent  [address]. 

Notice  of  appeal  served^'  ,  19     . 

The  appellant  claims  a  preference  on  the  ground  that  [stale]?^ 
[Signature  and  office  address  of], 
Attorney  for 

FORM  No.  8118. 
Notice  of  arKunest. 

[Title  of  appellate  court,  and  action.] 

Take  notice,  that  the  appeal  in  this  action  will  be  brou^t  an 
for  argument  before  the  justices  of  this  Honorable  Court,  at 


A. 

B.,  plaintiff, 
[appellant]. 

and 

against 

> 

Y. 

Z.,  defendant 
[respondent]. 

and 

771x1  the  Court  of  Appeals,  a  copy 
of  the  notice  of  argument,  specifying 
the  judicial  district  in  wnich  the 
cause  originated,  with  proof,  or  ad- 
YDission,  of  service,  is  filed  with  the 
clerk  instead  of  a  note  of  issue. 

File  eight  days  before  first  day  of 
term,  except  in  First  Department, 
where  special  rules  require  filing  fif- 
teen days  before.  Gen.  Rule  No.  39; 
Special  First  Dept.  Rule  No.  V.  In 
the  First  Department,  there  must  be 
filed  with  the  note  of  issue,  the  ap- 


peliant's  notice  of  argum«it  mmd  proof 
of  service,  sixteen  copies  of  his  case 
and  sixteen  copies  of  his  points,  with 
proof  of  service  on  his  adversary  of 
three  copies  of  each. 

78  Gould  V.  Chapin,  5  How.  Pr.  358. 

79  On  an  appeal  from  an  inferior 
court,  specify  the  date  of  fiHi^  the 
return  instead  of  date  of  eerviee  of 
notice  of  appeal. 

80  If  dependent  upon  an  order,  aa- 
nex  copy  of  order. 
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a  term  thereof  appointed  to  be  held  in  the  [First]  Department 
at  ttk^  [Court  House  of  the  said  Appellate  Division,  Madison 
avenue  and  Twenty-fifth  street,  in  the  borough  of  Manhattan 
in  the  city  of  New  York,]  on  Ae  day  of  ,  19     > 

at  the  opening  of  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard.  [And  on  an  appeal  to  the  Court  of 
Appeals  in  a  cause  entitled  to  preference,  add:']  And  the  under- 
signed claims  this  to  be  a  preferred  cause,  upon  the  ground 
that  it  is  [specifying  the  ground  so  as  to  show  the  class.y^ 

l^Date.]  ISignature  and  office  address  of], 

X^Address]  To  ,  Attorney  for  [moving  party]. 

Attorney  for  [adverse  party]. 

l^And  in  the  Court  of  Appeals:  To  W.  H.  Shankland,  Esq., 
Clerk  of  the  Court  of  Appeals."] 


FOHH  No.  2119. 
Notice   requiring  the  appeUant  to  ffle  retiini.n 
l^Title  of  appellate  court,  and  action.] 

Please  take  notice,  that  the  respondent  A.  B.  requires  the  appel- 
lant Y.  Z.  to  cause  the  return  in  this  cause  to  be  filed  with  the 
clerk  of  the  Court  within  ten  days  after  the  service  of 

this  notice. 

[Date,]  [Signature  and  office  address  of], 

^Address]  To  ,  Attorney  for  respondent 

Attorney  for  appellant 

FOHH  No.  2180. 
Notice  of  motion  to  dismias  appeal.' 

{Title  of  the  appellate  court, ^  and  action.] 

Take  notice  that  [on  the  annexed  afiidavits  of  ^verified  the 

day  of  ,  19     ]  the  respondent  will  move  the  court, 

at  a  Term  thereof,  to  be  held  at  the  City  Hall  [or,  Capitol],  in 
the  city  of  ,  on  the  day  of  ,  or  as  soon  there- 

si  Rule  14  of  N.  Y.  Court  of  Ap-         8»Soe  Rule  1.  N.  Y.  Court  of  Ap- 
peals; K.  Y.  Code  Civ.  Pro.,  U  7W-      peals. 

793.  S4  The  appellate  court  only  can  dis- 

ss See  note  77  to  preceding  Form.         miss  the  appeal.    Spindler  v.  Gibson, 

72  App.  Diy.  ISe,  76  K.  Y.  Svpp.  410. 
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after  as  counsel  can  be  heard,  to  dismiss  the  appeal  from  the  judg- 
ment herein  [or,  the  order  —  describing  if]  on  the  following 
grounds  [enumerating  all  of  them'}^  and  for  such  other  relief  as 
may  be  just,  with  costs  of  motion. 

[Date.]  [Signature  and  office  address  of^y 

[Address]  To  ,  Attorney  for  respondent 

Attorney  for  appellant 

FORM  Ko.  8181. 
Rotics  of  motioa  to  Court  of  Appoals  to  Amiio  appoaL 

Court  of  Appeals. 
[Title.] 

Please  take  notice  that  upon  the  annexed  affidavit  of  t 

verified  the         day  of  ,  19     ,  and  upon  the  return  to 

the  Court  of  Appeals  heretofore  filed  by  you  and  now  on  file  with 
the  clerk  of  said  court,  the  undersigned  will  move,  at  a  term  of 
the  Court  of  Appeals  to  be  held  at  the  capitol  in  the  city  of  Albany 
on  the  day  of  ,  19     ,  at  2  o'clock  in  the  afternoon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  dismissing  the  appeal  taken  by  the  [defendant]  to  the 
Court  of  Appeals  in  the  above-entitled  action  from  the  [describe 
as  in  notice  of  appeal] ,  upon  the  following  grounds,  viz. : 

[First.  That  the  court  has  no  jurisdiction  to  review  said  judg- 
ment or  order  of  the  Appellate  Division  for  the  reason  that  the 
same  were  entered  in  an  action  to  recover  compensation  for 
services  rendered,  and  that  the  decision  of  said  Appellate  Division 
was  unanimous,  and  that  no  appeal  has  been  allowed  either  by  the 
ApT>ollate  Division  or  by  a  judge  of  the  Court  of  Appeals. 

Second.  On  the  further  ground  that  no  question  of  law  is  in- 
volved in  this  appeal ;  that  the  verdict  upon  which  the  judgment 
was  entered  was  not  directed  by  the  court,  and  that  the  Appellate 
Division  has  unanimously  decided  that  there  was  evidence  tend- 
ing to  support  the  verdict ;  and  that  the  only  exceptions  appearing 
in  the  record  are  frivolous.]** 

SS  A  party  must  assign  all  the  exist-  See  next  Form  for  motion  in  the 

ing  reasons  he  has  for  the  dismissal,  Court  of  Appeals,  based  on  Tarions 

and  a  subsequent  motion  (after  denial  grounds. 

of  the  first)  will  not  be  heard  if  based  so  All   grounds  must  be  presented 

upon  a  ground  which  might  have  been  upon  a  single  motion.     Fergoaon  v. 

brought  to  the  attention  of  the  oourt  Bruckman,  164  N.  T.  481. 
upon  the  first  motion.     Ferguson  9. 
Bnickman,  104  N.  Y.  481. 
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FORM  Ko.  8182. 
Older  diimiiaing  appeaLvr 

At  a  Term  of  the  Appellate  Division 
[etc.;  see  Form  820,  p.  1175]. 
l^Title  of  actum.'} 

The  above-named  respondent  having  moved  to  dismiss  the 
appeal  from  the  [specify']  j  and  said  motion  coming  regularly  on 
to  be  heard ;  now,  on  reading  and  filing  the  notice  of  said  motion, 
and  the  aflSdavit  of  C.  D.,  verified  the  day  of  >  19     , 

and  on  motion  of  A.  T.,  attorney  for  the  respondent,  after  hearing 
O.  P.  \_or,  no  one  appearing]  for  the  appellant ;  it  is  hereby 

Ordebed,  that  the  motion  to  dismiss  the  appeal  taken  by  A.  B. 
from  the  judgment  [or,  order]  entered  herein  on  the  day  of 

,19  ,  be  and  the  same  is  hereby  granted,  and  said 
appeal  is  hereby  dismissed,  with  costs  including  ten  dollars  costs 
of  this  motion  to  respondent  [if  further  opportunity  is  allowed  to 
perfect  the  appeal,  continue:']  unless  the  appellant  within 
days  from  the  date  of  service  of  a  copy  of  this  order  together  with 
notice  of  entry  thereof,  pays  to  the  respondent  the  ten  dollars 


ST  Where  the  application  is  made 
before  the  appeal  is  brought  to  a 
hearing,  it  should  be  made  upon  no> 
tfoe;  but  where  the  appeal  has  been 
reached  upon  the  calendar  and  been 
heard,  and  the  court  has  rendered  a 
decision  that  the  appeal  should  be  dis- 
missed, then  the  order  may  be  made 
and  entered  as  of  course  without  pre- 
vious notice. 

Motions  on  notice  to  dismiss  an 
appeal  are  often  made  because  of  the 
non-appealability  of  the  decision  be- 
low (particularly  in  the  Court  of 
Appeals,  because  of  its  restricted 
jurisdiction)  or  (in  that  court)  be- 
cause of  the  frivolous  character  of  the 
exceptions  presented  for  review  (see 
Legendre  v.  Scottish  Un.,  etc.,  Ins. 
Co.,  183  N.  Y.  393) ;  or,  because  of 
the  non-service  of  printed  copies  of  the 
appeal  papers  pursuant  to  the  rules 
of  court. 

By  N.  Y.  Gen.  Rule  No.  41,  if  the 
par^  whose  duty  it  is  to  furnish  the 
papers  upon  an  appeal  in  case  of  an 
enumerated  motion  shall  neglect  to  do 
so,  the  opposite  party  is  entitled  to 


move  on  affidavit  and  three  days'  no- 
tice for  an  order  dismissing  the  ap- 
peal, or  that  judgment  be  rendered  in 
his  favor,  as  the  case  may  be;  it  is  fur- 
ther provided  that  such  a  motion  may 
be  noticed  for  any  motion  day,  and 
that  if  the  appellant  fails  to  serve  the 
proper  papers  in  case  of  an  appeal 
from  a  non-enumerated  motion,  "the 
respondent  may  move  on  three  days' 
notice,  on  any  motion  dav  in  the 
term,  to  dismiss  the  appeal.'^ 

A  motion  to  dismiss  an  appeal 
must,  as  a  rule,  be  made  to  the  appel- 
late court  and  at  the  Appellate 
Division,  rather  than  at  a  Special 
Term  thereof.  See  Volume  I,  p.  97, 
and  cases  cited. 

But  a  motion  to  dismiss  an  appeal 
from  an  inferior  court  on  grounds  ap- 
parent upon  the  appeal  papers,  has 
been  sustained  at  Special  Term  of  the 
appellate  court,  although  the  Appel- 
late Division  to  which  the  app^l  is 
taken  has  the  like  power  to  dismiss, 
and  the  almost  invariable  practice 
would  be  to  make  the  moti<»  in  the 
appellate  branch.    Id. 


2096 


Abbott's  psaotice  aitd  forms. 


costs  of  motion  and  [set  forth  what  is  to  he  done  by  appdlant],^ 
in  which  event  this  motion  is  denied,  without  costs. 

Enter:  [signature  of  presiding  judge  by  initials  of  name  and 

official  title.] 

V.    THE  DECISION  AND  JUDGMENT. 

FORM  No.  2123. 

Order  of  Affiniuuice.sd 

At  a  Term  of  the  Appellate  DiTision 
of  the  Supreme  Court,   [efe.;  as  in 
Form  820,  p.  1175  of  this  volume]. 
\_Title  of  action.] 

The  plaintiff  above  named  having  appealed  from  the  judgment 
[or,  order]  entered  in  this  action  on  the         day  of  ,  19    > 

for  dollars   [or  if  for  special  relief,  designate  il],  and 

said  appeal  having  been  duly  heard,  and  after  hearing  A.  T.  of 
counsel  for  plaintiff-annellant,  and  T.  Z.,  coiinsel  for  the  defend- 
ant-respondent, and  due  deliberation  having  been  had;  [and  the 
court  havinsf  unanimously  decided  that  the  findings  of  fact  are 
—  or,  the  verdict  is  —  supported  by  the  evidence  —  as  to  all  of  the 
defendants]  ;^  Xow,  on  motion  of  T.  Z.,  attorney  for  said  respon- 
dent, it  is  [unanimously]" 


SdThin  order,  although  granting 
further  opportunity,  operates  aa  a 
dismissal  of  the  appeal,  without  any 
further  order.  See  Mahon  v.  Mahon, 
64  App.  Div.  262,  72  N.  Y.  Supp.  102. 

A  default  in  having  the  ease  settled, 
signed,  or  filed,  must  be  opened  at 
Special  Term.  The  ^pnellate  Division 
may  give  opportunity  to  apply  to 
open  such  a  default,  and  perfect  the 
appeal.  See  Vendenbergh  t.  Mat- 
hews, 52  App.  Div.  616,  65  N.  Y. 
Supp.  365,  7  Anno.  Cas.  484. 

A  dismissal  of  the  appeal  ends  the 
jurisdiction  of  the  appellate  court. 
Westerfield  p.  Rogers,  174  N.  Y.  230. 

SO  In  general  an  appellate  court 
in  reviewing  such  an  order  or  the 
judgment  entered  thereon,  can  only 
look  to  the  terms  of  the  order  or 
judgment  to  ascertain  the  grounds  on 
which  it  was  made.  flatter  of 
Mosher,  183  N.  T.  568;  Hinckel  v. 
Stevens,  165  id.  171;  Snebley  v.  Con- 
nor, 78  N.  T.  218;  Fisher  v.  Gould, 
81  id.  228;  Noyes  9.  Chfldren's  Aid 
Soc.  of  New  York,  70  id.  481 ;  Town- 
sand  r.  Nebensahl,  8  Abb.  N.  C.  427; 


8.  c,  partly  reported  in  81  N.  Y.  644; 
Direct  r.  S.  Cable  Co.  r.  Dominion 
Tel.  Co.,  84  id.  153. 

But  the  grounds  may  sometimes  be 
gathered  from  the  grounds  stated  in 
the  original  order  below,  if  it  is  in  all 
things  affirmed  by  the  order  of  the 
Appellate  Division.  Equitable  Life 
Ins.  Soc.  r.  Stevens,  63  N.  Y.  341; 
Howlett  r.  Wood,  67  id.  394. 

If  a  judgment  upon  appeal  may, 
so  far  as  the  record  speaks,  have  pro- 
ceeded upon  either  of  several  groundfl, 
extrinsic  evidence  is  admissible,  in  a 
subsequent  action,  to  ascertain  what 
was  really  decided.  Esterbrook  f. 
Savage,  21  Hun,  145,  and  cases  cited; 
and  see  Bell  r.  Merrifield,  109  K.  T. 
202. 

oocbde  Civ.  Pro.,  |  191,  subd.  4. 

91  If  it  does  not  appear  from  the 
order  or  judgm^it  that  an  afBrmance 
by  the  AppeUate  Division  was  uDani- 
mouB,  ib»  Court  of  Appeals  will  as- 
sume that  it  was  not,  and  will  deter- 
mine whether  the  evidence  was  snffi* 
cient  to  warrant  the  aubmissioB  ot 
the  case  to  the  jury,  where  the  de- 
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Obdeked,  *  that  said  [judgment]  so  appealed  from  be  and  the 
same  is  hereby  in  all  things  affirmed,  with  costs  to  the  respondent 
\^or,  if  an  appeal  from  an  order,  with  ten  dollars  costs  and  dis- 
bursements.]    [For  special  clauses,  see  following  Forms  J] 

Snter:  [signature  of  presiding  judge  by  initials  of  name  and 

title.] 


fendant  has  moved  for  a  dismissal  of 
the  complaint.  Perez  v,  Sandrowitz, 
180  N.  V.  397.  The  court  has  not 
unanimously  affirmed  if  one  judge  dis- 
sents because  the  verdict  is  excessive 
(Clark  r.  Brooklyn  Heights  R.  Co., 
174  N.  Y.  523),  or  if  one  of  the  jus- 
ti€!C8  sitting  did  not  vote  (Warn  V, 
N.  Y.  C.  A  H.  R.  R.  R.  Co.,  163  id. 
525). 

The  jurisdiction  of  the  Court  of 
Appeals,  upon  appeal  from  an  unani- 
mous affirmance  by  the  Appellate 
Division,  may  be  briefly  stated  as 
follows : 

From  a  judgment  entered  upon  the 
verdict   of  a  jury,   the  court  is  re- 

3uired  to  assume  that  there  was  evi- 
encc  of  duch  a  character  as  to  justify 
the  submission  to  the  jury  of  the  dit>- 
puted  questions.  Meserole  v.  Hoyt, 
161  N.  Y.  59.  The  rule  is  the  same 
in  the  cases  where  an  appeal  is  al- 
lowed. Kleiner  t?.  Third  Ave.  R.  Co., 
102  id,  193. 

After  trial  hy  court,  or  referee, 
the  court  may  only  consider  whether 
the  facts  found  justify  the  conclusions 
of  law.  McManus  v.  McManus,  179 
X.  Y.  338;  Ide  r.  Brown,  178  id.  26. 
An  exception  to  a  finding  of  fact  pre- 
sents no  question.  McI^Ianus  v.  Mc- 
Manus, supra.  The  court  will  not 
examine  the  record  either  (a)  to  And 
whetner  there  are  facts  not  found 
which  rest  upon  undisputed  evidence 
(Keyes  v.  Smith,  183  N.  Y.  376),  or 
{h)  to  find  whether  there  are  jfacts 
found  which  are  unsupported  by  any 
evidence,  or  which  are  against  the 
evidence.  (Keyes  r.  Smith,  eupra; 
Genet  v,  Del.  &  Hud.  C,  Co.,  167 
id,  608.)  In  other  words,  the  court 
must  assume  that  the  findings  are 
true,  and  express  the  whole  truth. 
Hay  r.  Knauth,  169  K.  Y.  298;  Hilton 
V,  Krnst,  161  id,  226.  The  court  will, 
however,  consider  facts  admitted  by 


the  pleadings,  in  addition  to  the  facta 
found  by  the  trial  court.  Jacobson  r. 
Brooklyn  Lumber  Co.,  184  N.  Y.  152. 

Upon  any  appeal,  if  there  is  no 
evidence,  except  that  which  the  Court 
of  Appeals  holds  incompetent,  to  sus- 
tain tike  findings  or  verdict,  a  reversal 
will  follow.  See  Hindley  v,  Manhattan 
R.  Co.,  186  N.  Y.  335. 

If  the  af&rmance  by  the  Appellate 
Division  was  not  wianimoue,  the 
Court  of  Appeals  ma^ : 

On  appeal  from  a  judgment  entered 
on  a  verdiet,  review  the  question 
whether  the  verdict  is  supported  by 
any  evidence.  King  r.  Village  of  Fort 
Ann,  180  N.  Y.  496.  But  the  verdict 
is  conclusive  if  there  is  any  evidence 
to  sustain  it.  Chainless  Cycle  Co.  v. 
Sec.  Ins.  Co.,  169  N.  Y.  304.  In  a  neg- 
ligence case  (for  example)  two  ques- 
tions are  presented  upon  defendant's 
appeal :  ( 1 )  Whether  there  was  anjr 
proof  of  the  defendant's  negllgenv, 
and  (2)  whether  it  was  competent 
for  the  jury  to  find  from  the  evidence 
that  plaintiff  was  free  from  contribu- 
tory negligence.  Kane  v,  Yonkers, 
169  N.  Y.  392. 

After  trial  by  court  or  referee,  the 
court  may  consider  whether  there  was 
any  evidence  to  support  a  finding  of 
fact.  Ostroni  v,  Greene,  161  N.  \. 
353;  Hawkins  r.  Mapes-Reeve  Const 
Co.,  178  id.  236.  The  findings  are  con- 
clusive if  not  without  support  in  the 
evidence.  Kat.  Bank  of  Deposit  v, 
Rogers,  166  N.  Y.  380.  Exceptions  to 
refusals  to  find,  where  evidence  is  un- 
contradicted, may  be  reviewed.  Amot 
V,  Union  Salt  Co.,  186  N.  Y.  501. 

A  party  is  entitled  to  a  recital  that 
the  decision  was  unanimous,  or  other- 
wise ;  or  that  it  was  not  participated 
in  by  all  of  the  justices  who  heard  the 
appeal.  See  Ricketts  v,  Ramadell,  112 
App.  Div.  919. 
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WtmuB  Nos  2124-2128.^  STATEMENTS  SUITABLE  TO  INSEKT  IK  FOBE- 

GOING  FORM. 

FORM  No.  2I5S4. 
Order  for  Jndgineiit  Abaoliite. 

[//  Ihe  appeal  was  from  an  order  granting  a  new  trial  on  a 
case  or  exceptions,  to  the  Court  of  Appeals,  or  allowed  by  ihe 
Appellate  Term  to  be  taken  to  the  Appellate  Division^^  add  at 
end  of  Form  2123:]  And  it  appearing  to  the  court  that  the 
appellant  has  stipulated  for  the  entry  of  judgment  absolute 
against  him  upon  the  affirmance  of  said  order^  it  is  further 
ordered  that  judgment  absolute  be  rendered  against  him  in  faror 
of  the  respondent 

FORM  No.  2125. 
Afflnnaaco  aiuic  pro  time  after  death  of  party  after  «xsiimeiit.« 

[Add  ai  end  of  Form  2123:]  And  J.  L.  B.,  one  of  the  plain- 
tiffs, having  died  since  the  argument  of  said  appeal: 

It  is  hereby  further  ordered,  that  this  order  be  entered  and 
filed  nunc  pro  tune,  as  of  ,  19     ,  the  day  of  such  argu- 

ment 

FORM  No.  2126. 
Further  direction  to  prerent  lapse  of  order  Affirmed.^ 

[As  ihus.'l  That  said  order  be  affirmed  [so  far  as  it  directs  the 
appellant  to  appear  before  a  referee  and  be  examined  and  answer 
on  oath  concerning  his  property],  and  that  the  said  defendant  be 
required  to  appear  before  such  referee  at  such  time  and  place  as 
shall  be  fixed  for  that  purpose  by  the  county  judge  who  made  said 
order." 

FORM  No.  2127. 
Special  award  of  costs. 

And  it  is  further  ordered,  that  the  plaintiffs  and  the  defendaut 
Y.  Z.  do  each  recover  their  costs  of  this  appeal;  and,  also,  that 
one  bill  of  costs  be  allowed  to  each  of  the  following  attorneys,  viz. : 
[names;"]  costs  to  be  taxed  by  the  clerk  and  paid  by  the  executors 
out  of  the  estate. 

MCode  Civ.  Pro.,  I  3191.  MQaylord  v,  Jones,  7  Hun,  4S0. 

esSusUined  in  Bergen  v,  Wydcoif,  MOr  the  Appellate   Diyision  will 

84  N.  T.  S69;   see  N.  T.  Code  Civ.  make  a  new  direction  as  to  the  time 

Pro.,  I  782.  for  the  examination. 
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FORM  No.  2128. 
Bttcital  of  contiaiuuice  in  lumo  of  ropremUtiTe  peodlag  appoaLM 

\_Insert:'\  And  the  said  A.  B.,  having  died  since  the  entry  of 
said  judgment,  and  an  order  having  been  made  on  the  day 

of  y  19     y  that  said  action  be  continued  by  C.  B.,  the 

executor    [or,   administrator  —  cfc.]    of  ,   the   deceased 

plaintiff : 

FORM  No.  2129. 
Order  of  Appellate  Dividoii  modifying  jndcment,  and  afBrming  aa  modified.«r 

[After  recitals  as  in  Form  2123:] 

Ordesed,  that  the  judgment  so  appealed  from  be  and  the  same 
is  hereby  modified  by  [insert  how,  as~\  by  striking  out  therefrom 
the  allowance  made  therein  to  the  plaintiff  of  interest  upon  the 
amount  of  his  lien,  which  interest  amounts  to  the  sum  of 
dollars,  so  that  the  judgment,  as  so  modified,  shall  award  to  the 
plaintiff  altogether  the  sum  of  dollars  in  lieu  of  the  siun 

of  dollars  as  therein  awarded,  and  that  the  judgment  as  so 

modified  shall  read  as  follows:  [repeat  entire  judgment — except 
recitals  —  with  modification^  if  believed  desirable.']  And  it  is 
further 

Ordebed,  that  the  judgment,  as  so  modified  as  above,  be  and 
the  same  is  hereby  affirmed,  with  costs  to  the  appellant 

FORM  No.  2130. 
Jndgment  upon  modification  by  Appellate  Diviiion. 
[Title  of  court  and  causeJ] 

[After  appropriate  recitals,  which  can  be  readily  adapted  from 
the  judgment  of  reversal.  Form  No.  2133:] 

Ordered  and  adjudged,  that  the  said  judgment  so  appealed 
from  be  and  hereby  is  modified  by  [state  in  what  way,  as:]  strik- 
ing out  therefrom  the  allowance  therein  made  to  the  plaintiff  of 
interest  upon  the  amount  of  its  lien,  which  interest  amounts  to 
the  sum  of  dollars,  so  that  the  judgment,  as  so  modified, 

w  Compare  SS  1297-1299  with  fi  765  court.    See  Dixon  v,  James,  181  N.  Y. 

of  the  Code  of  Civ.  Pro.  129.     A  finding  contrary  to  that  of 

^  Form    la    from    Excelsior   Terra  the  trial  court  cannot  be  made.    N.  T. 

CotU  Co.  V.  Harde,  181  N.  Y.  11.  Bank  Note  Co.  r.  Ham.  Bank  Note 

The    Appellate    Division    has    no  Co.,  180  N.  Y.  280.     It  is  improper 

power  to  modify  the  judgment  in  such  for  the  Appellate  Division  to  incor- 

A  way  as  to  amount  to  a  partial  re-  porate  findings  of  fact  or  conclusions 

vcrsal,  and  then  affirm  as  modified,  of   law   in   its  order;    the   power   to 

unless  it  appear  that  the  facts  are  formulate  the  decision  upon  the  issues 

undisputed  and  cannot  be  varied  upon  rests  exclusively  with  the  trial  court, 

another  trial,  or  that  they  are  estab-  Cutter    v.   Gudabrod   Bros.    Co.,    168 

Hshed  by  official  records,  or  have  been  N.  Y.  512. 
Bpeciflcally  found  by  the  jury  or  trial 
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shall  award  the  plaintiff  altogether  the  sum  of  dollars,  and 

that  the  said  judgment,  as  so  modified,  shall  read  as  follows:  [set 
forth  in  entirety,  except  recitals]. 

And  it  is  further  ordebed  and  adjudged,  that  the  judgment 
as  so  modified  be  and  the  same  is  hereby  afiirmed,  and  that  the 
defendant   [name]   recover  of  the  plaintiff   [name]   the  sum  of 
dollars,  costs  as  taxed. 

Judgment,  ,  19     .  \_Signature]f 

Clerk. 
FORM  No.  2131. 

Order  of  Appellato  DiTiiio&»  rev  ersing  a  judsment  upon  errora  of  Law  oalyjs 

At  a  term  of  the  A])pellate  Division  [etc,  as 
in  Form  820,  p.  1175  of  this  volume]. 
[Title.] 

The  above-named  defendant  [name]  having  appealed  to  the 
Appellate  Division  of  the  Supreme  Court  for  the  Depart- 

ment  from  the  judp^nent  entered  herein  on  the  day  of 

,19     ,  in  the  office  of  the  clerk  of  the  county  of  , 

for  the  sum  of  dollars  [and  from  the  order  denying  the 

defendant's  motion  for  a  new  trial  entered  on  the  day  of 

,19  ],  and  the  said  appeal  resrularly  coming  on  to  be 
heard,  and  having  been  argued  by  Mr.  A.  T.  of  coimsel  [etc.,  as 
in  Form  2123]  ; 

It  is  hereby  obdered  axd  adjudged,  that  the  judgment  [and 
order]  so  appealed  from,  be  and  the  same  is  [are]  hereby  re- 
versed, and  a  new  trial  ordered  with  costs  to  the  appellant  to 
abide  the  event,**  [upon  questions  of  law  only,  the  facts  having 
been  examined  and  no  error  found  therein.*] 

ee  If  the  order  reversing  a  judgment  jurisdiction  of  tbe  Court  of  Appeals 

fails  to  show  that  it  was  made  upon  that    the    AppeUate    Division    order 

the  lact«,  or  upon  the  law  and  the  should   state   that  the  order  of  tbe 

facts,  it  must  be  presumed  to  have  Trial  Term  was  affirmed  as  to  the 

been  made  upon  tne  law  only,  and  facts,  or  the  appeal  therefrom  must 

that  the  facts  as  found  were  approved,  be  dismissed.  See  Caponigri  r.  Altieri. 

Code    Civ.    Pro.,    fi    1338;    Butler   r.  164  N.  Y.  476;  Allen  r.  Corn  Exch. 

Wright.   186  N.  Y.  259;   McArdle  r.  Bank.  181  id.  278. 
Germ.  All.  Ins.  Co..  183  N.  Y.  368;  WThe   event   contemplated   is  one 

Burdick  r.  Burdick.  180  id,  261.    This  which  determines  that  the  successful 

presumption  must  follow,  despite  any-  party   is   entitled,   by  law,   to  costs. 

thing  that  may  appear  in  the  opinion  People  ear  re/.   Shiels  r.  Greene,  lU 

of  the  Appellate  Division  showing  the  App.  Div.  168.     See,  also,  Adams  r. 

contrary.      Matter    of    Mosher,     183  Massev,  51  Misc.  230. 
N.  Y.  608;  llinckol  t\  Stevens,  165  id,  l  ^Vhere  the  reversal  is  based  upon 

171.  questions  of  law,  only,  the  facts  found 

Tf,  however,  the  order  of  the  Apnel-  are  conclusive  upon  the  Court  of  Ap- 

late   Division   reverses   not   only   the  peals;   that  court  may  review  three 

judgment  entered   on   a  verdict,   but  questions:  (1)  whether  there  was  any 

also  the  order  denying  a  motion  for  evidence  to  support  the  material  flind- 

a  new  trial,  it  is  essential   to   the  Ings  excepted  to,  or  to  support  tks 
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FORM  No.  2188. 

Order  of  Appellate  DiTision  reversiiig  jndgmeBt  upon  the  fACt%  or  upon  the 

Uw  and  the  f acts^ 

[^Recitals  as  in  preceding  Fomij  continuing:'} 

Ori>kb£D,  that  the  judgment  [and  order]  so  appealed  from  be 
and  the  same  is  [are]  hereby  reversed  upon  the  [law  and  the] 
facts,*  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event.* 


refusal     to    direct    a    verdict;     (2) 
whether  the  facts  found  support  tlie 
judgment   awarded;    (3)    whether   a 
material  error  was  committed  in  re- 
ceiving   or  rejecting  evidence,  or  in 
charging    the   jury.     See,   generally, 
McClure  v.  Leaycraft,  183  N.  Y.  3G; 
Schultze   V.  Qoodstean,   180  id.  248; 
Dunlap   V,  Young,   174  id.  327;   Nat. 
Prot.  Aasoc.  r.  Gumming,  170  id.  315. 
Even  if  errors  were  committed  by 
the  trial  judge,  they  would  not  sus- 
tain a  reversal  by  the  Appellate  Divi- 
sion upon  questions  of  law  only,  un- 
less the  questions  were  duly  raised  by 
exception;  and  the  Court  of  Appeals 
is  similarly  confined  to  errors  of  law 
to  which  exceptions  have  been  taken. 
Volikommcr  r.  Cody,  177  N.  Y.  124. 
If  not  based  upon  errors  in  rulings 
at  the  trial,  the  order  reversing  a 
judgment  entered  upon  a  verdict  is  to 
be  understood  as  a  holding  that  the 
Appellate  Division,  after   examining 
the  evidence,  has  concluded  that  the 
jury  was   justified   in   accepting  as 
true  in  all  instances  of  conflict  that 
testimony  most  favorable  to  the  suc- 
cessful party;  and  yet  that  the  court 
could  not  permit  the  verdict  to  stand 
because  a  most  favorable  view  of  the 
testimony  fell  short  of  supporting  the 
judfnnent.     Albring   v.   N.   Y.   C.  A 
H.  R.  R.  R.  Co..  174  N.  Y.  179. 

No  question  of  the  weight  of  evi- 
denee  is  reviewable.  Fritz  v,  Tomp- 
kins, 108  N.  Y.  524. 

If  the  bracketed  portion  is  omitted, 
the  Court  of  Appeals  will  presume 
that  the  reversal  was  for  errors  of  law 
only,  with  the  exception  noted  in  the 
note  98,  aupra. 

*  If  both  the  order  of  the  Appellate 
Division,  and  the  judgment  entered 
Qpoa  the  order,  are  silent  as  to  the 
a^oands  of  reversal,  it  must  be  pre- 
■umed  to  have  been  upon  the  law 
•lone.    Code  C!v.  Pro.,  fi  1338;  But- 


ler r.  Wright,  186  N.  Y.  259.  Of 
course  this  declaration  as  to  the 
ground  of  reversal  can  only  properly 
be  inserted  in  the  first  instance  in  the 
Appellate  Division  order;  the  clerk 
on  entering  judgment  would  seem- 
ingly have  no  power  to  insert  such  a 
clause  unless  it  was  contained  in  the 
order. 

There  is  one  important  exception  to 
the  rule  above  stated,  vist.,  when  the 
reversal  is  both  of  a  judgment  entered 
upon  a  verdict  and  of  the  order  deny- 
ing the  motion  for  a  new  trial.  In 
such  case  the  presumption  cannot  be 
indulged  in,  and  it  must  affirmatively 
appear  in  the  order  that  the  Appellate 
Division  has  i^rmed  the  facts.  Allen 
r.  Com  Exch.  Bank,  181  N.  Y.  278. 

« Where  the  Appellate  Division  re- 
verses upon  the  law  and  the  facts,  or 
upon  the  facts,  the  Court  of  Appeals 
has  no  power  to  review  the  order,  or 
the  judgment  entered  thereon,  unless 
it  appears  that  there  was  no  question 
of  fact,  or  of  the  credibility  of  wit- 
nesses, or  of  different  inferences  to  be 
drawn  from  the  evidence,  upon  which 
the  reversal  could  properly  have  been 
rested.  O'Brien  v.  Fitzperald,  180 
N.  Y.  350;  O'Brien  r.  East  River 
Bridee  Co.,  161  id.  539:  Bini  v.  Smith, 
id.  120.  In  other  words,  unless  it  ap- 
pear as  a  matter  of  law  that  the 
appellant  was  entitled  to  the  direc- 
tion of  a  verdict  in  his  favor,  no 
question  reviewable  by  the  Court  of 
Appeals  is  presented.  Reich  v.  I^er, 
180  N.  Y.  107.  But  the  Appellate 
Division  cannot  create  a  questioB  of 
fact  by  the  assertion  that  it  reverses 
upon  the  facts,  when  the  record  shows 
that  in  reality  there  is  no  dispfite  of 
facts.  Allen  p.  Com  Exch.  Bank,  181 
N.  Y.  278;  liCatter  of  Totten,  170  id. 
112;  Erie  R.  Co.  v.  Steward,  170  id. 
172. 

4  If  the  Court  of  Appeals  finds  that 
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FORM  No.  2183. 
Jttdtmtat  of  xoTonalt  nador  order  of  AppelUte  DiTuioB. 

Supreme  Court;  County  of 

ITUle.] 

The  above-named  defendant  [name]  having  appealed  to  the 
Appellate  Division  of  the  Supreme  Court  for  the  Depart- 

ment  from  lindicate  briefly,  as'\  the  judgment  entered  herein 
in  the  office  of  the  clerk  of  the  county  of  ,  on  the 

day  of  y  19     y  in  favor  of  the  plaintiff  and  against  the 

defendant  for  the  sum  of  dollars,  and  the  said  appeal  hav- 

ing been  argued,  and  the  said  Appellate  Division  having  by  an 
order  dated  the  day  of  >  19     ,  and  entered  on  the 

day  of  y  19     y  reversed  the  said  judgment  so  ap- 

pealed from  and  granted  a  new  trial,  with  costs  to  said  defendant- 
appellant  to  abide  the  event,  it  is,  on  motion  of  T.  Z.,  attorney 
for  the  said  defendant, 

Adjudged,  that  the  said  judgment  entered  in  the  above  en- 
titled action  in  the  office  of  the  clerk  of  the  county  of  be  and 
the  same  is  hereby  reversed,  and  a  new  trial  granted,  with  costs 
to  the  defendant  to  abide  the  event  of  the  action. 

Judgment,  ,  19     .  ISignature  of]. 

Clerk. 

TOMMB  No6. 2134-2138.— STATEMENTS  SUITABLE  TO  BE  INSERTED  IX 
FOREGOING  FORM. 

FORM  No.  2134. 
A  vacatiir  of  lubseqiieiit  proceodisga. 

[Add  to  Form  2133:]  And  that  all  proceedings  had  under  said 
Judgment  so  as  aforesaid  reversed,  [may  describe  them  if  de- 
nrabW]  are  hereby  vacated. 

FORM  No.  2185. 
Roveraal  uileM  retpondent  conienta  to  redvctum. 
[As  in  Form  2133,  to  the  end,  concluding  thus:]  imless  the 
plaintiffs  stipulate  to  reduce  the  recovery  for  damages  [or,  for  the 
debt  and  interest]  to  dollars,  as  of  the         day  of  ; 

and  if  the  plaintiffs  so  stipulate,  then  it  is  ordered  that  the  judg- 
ment so  reduced  be  in  all  things  affirmed  [without  costs]. 

qnMtioDB  of  fact  are  involved,  upon  judgment  abeolute  on  tbe  stipulation 

wMeh    tlie    revenal    could    properly  in  the  notice  of  appeal.     Matter  of 

kiTO  been  baaed,  it  wiU  not  ordinarily  Moeher,   185  N.  T.   435;   Crooks  v. 

dinnlas  the  appeal,  but  wiU  award  Peoples'  Nat.  Bank,  177  id,  68. 
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FORM  No.  2186. 
Proyisio:.  for  restitution.!^ 

[^Add  to  Form  2133 :]  And  it  appearing  to  the  court  that,  not- 
Mrithstanding  the  appeal  herein^  the  respondent  executed  and  col- 
lected the  amount  of  the  judgment  below,  with  costs,  and  sheriff's 
feesy  to  wit,  the  sum  of  dollars;  therefore,  it  is  further 

OHT>F.BFD  and  ADJUDGED,  that  the  said  respondent  make  restitu- 
tion to  the  said  appellant  by  paying  into  court  to  the  chamberlain 
of  the  city  of  New  York  [or  in  other  counties,  say:  to  the  county 
treasurer  of  the  county  of  t],  within  days  after 

service  of  this  judgment  on  him  or  his  attorney,  the  said  sum  of 
dollars,   with   interest   from  the  day  of  , 

19  ,  the  date  of  said  collection  by  the  said  respondent,  *  to  abide 
the  order  of  this  court  after  such  new  trial  is  had  [or  where  pay- 
Tiient  into  court  is  not  necessary,  say:  by  paying  to  the  appellant 
or  his  attorney  within  days  after  —  etc.,  as  above,  down  to 

the  ♦].• 

FORM  No.  2137. 
The  same;  in  ejectments 

It  is  further  adjudged,  that  said  defendant  Y.  Z.  be  by  the 
plaintiffs  restored  to  the  possession  of  said  premises,  which  they 
took  from  him  as  aforesaid,  on  or  about  ,19     ,  under  the 

judgment  of  this  [or,  the  ]  Court,  which  has  been  reversed 

and  set  aside  as  aforesaid.  Said  premises  are  described  as  fol- 
lows, to  wit:  [describing  them.'] 

And  it  is  further  ordered  and  adjudged,  that  an  execution  issue 
to  the  sheriff  of  the  county  of  ,  to  deliver  possession  of  the 

said  premises  to  said  Y.  Z. 

FORM  No.  2138. 
Awarding  a  Jury  iieue  in  prolMite  proceedings.s 

And  the  following  questions  of  fact  are  hereby  ordered  to  be 
tried  by  a  jury,  at  a  Trial  Term  of  the  Supreme  Court  to  be  held 

BThis  Form  is  sustained  by  Brit-  Forstman  r.  Schulting,  108  N.T.  110; 

ton  r.  Phillips,  16  Abb.  Pr.  33.    Au-  Newell  v.  Hall,  74  App.  Div.  278,  77 

thorized  by  N.   Y.   Code   Civ.   Pro.,  N.  Y.  Supp.  610;  O'Gkira  v.  Kearney, 

I  1323.  77  N.  Y.  423 ;  Ba  parte  Morris,  9  Wall. 
Defendant  cannot  insert  this  pro-  606. 

vision  in  the  judgment  without  an  7  As  to  adding,  without  prejudice 

order  allowing  it.    Martin  v.  Rector,  to  the  rights  of  third  persons,  see  Goo- 

II  Abb.  N.  C.  362;  reversed  on  an-  tar  v.  Peters,  4  Abb.  Pr.  (N.  S.)  63; 
other  point  in  28  Hun,  400.  Wallaee  v.  Berdell,  101  K.  Y.  13. 

•  Whether  this  can  be  enforced  by  8  Code  Civ.  Pro.,  I  2588;  Matter  of 
proceedings  for  contempt,  cpmpare  Burtis,  107  App.  Div.  51,  i^4  N.  Y. 
Devlin  9.  Hinman,   161  N.  Y.   115;      Supp.  961. 
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in  and  for  the  county  of  ,  commencing  on  the  day  of 

y  19  ,  viz. :  First  Was  the  alleged  testator  competent 
to  make  a  last  will  and  testament  at  the  time  the  will  proposed 
for  probate  was  alleged  to  have  been  executed!  Second.  Was 
such  will,  if  executed,  the  free  and  voluntary  act  of  the  decedent! 
Third.  Was  the  will  offered  for  probate  signed  and  duly  ex* 
ecuted  by  the  decedent ! 

lt>RM  No.  8180. 
Oritr  aitBdiag  Appsllats  IMvliion  order  m  as  to  «bow  tliat  furcnal  was  m 

fUtttiOB  of  f ACt^ 

At  a  term  of  the  Appellate  Division  \^et€.,  as 
in  Form  820,  p.  1175  of  this  volume]. 
[Title  of  action.'] 

On  reading  and  filing  the  affidavit  of  A.  T.,  verified  the 
day  of  >  Id     >  cmd  the  order  to  show  cause,  made  herein 

on  the  day  of  ,  19     ,  requiring  the  defendant  to 

show  cause  why  the  order  hereinafter  mentioned  should  not  be 
amended  as  hereinafter  directed;  and  after  hearing  A.  T.,  of 
counsel  for  the  plaintiff,  in  support  of  the  motion,  and  T.  Z.,  of 
counsel  for  the  defendants,  in  opposition  theretoj  and  due  de- 
liberation having  been  had;  Now,  on  motion  of  A.  T.,  attorney 
for  plaintiff: 

Obdebed,  that  the  order  made  herein  at  a  term  of  this  court, 
on  the  day  of  ,  19     ,  reversing  that  part  of  the 

judgment  entered  herein  on  the  day  of  ,    19    , 

from  which  an  appeal  was  taken  by  the  plaintiff,  and  ordering  a 
new  trial  of  said  action,  be  amended  nunc  pro  tunc  by  adding  at 
the  end  of  said  order  the  following  clause,  to  wit :  "  Said  judg- 
ment is  reversed  as  aforesaid  and  a  new  trial  granted,  upon 
questions  of  fact." 

[And  it  is  further  ordered,  that  the  return  heretofore  made  by 
the  clerk  of  this  court  to  the  Oourt  of  Appeals,  upon  the  appeal 

•  The  fact  that  the  appeal  to  the  composed  of  other  jnsticea  than  thow 

Court  of  Appeals  is  pending,  and  the  who  sat  when  the  defective  order  was 

return  filed  in  that  court,  is  no  har  entered,  may  grant  the  amendment, 

to  a  motion  in  the  Appellate  Division  Buckingham  r.  IMdcinson,  64  N.  Y. 

to  amend  the  order;  nor  is  it  neces-  082. 

sary  that  the  Court  of  Appeals  should  Upon  the  amendment  thus  ordered 

order  the   return   sent  Iwck   to   the  and  certified  to  the  clerk  of  tiie  Court 

lower  court.     Bimhaum  v.  May,  170  of  Appeals,  an  order  may  be  obtained 

N.  Y.  314.  in  the  Court  of  Appeals  amending  the 

The  appellate   court  will   suspend  return  aeeordingi^,   or   hy   inserttnir 

proceedings  on  the  appeal  if  neces-  therein  the  amended  order.    Nat.  City 

sary  for  the  purpose  of  allowing  this  Bank  «.  N.  Y.  Qold  Exch.  Bank,  97 

motion  to  be  made  below ;  and  a  term,  N.  Y.  645. 
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from  said  order  taken  by  the  defendant  Y.  Z.,  be  amended  by  in- 
Berting  therein  a  certified  copy  of  this  order,  and  that  the  clerk 
of  this  court  be  directed  to  forward  the  same  to  the  clerk  of  the 
Court  of  Appeals  as  an  amendment  of  said  return.] 

£nter:  [^ngnature  of  presiding  justice  by  imiials  of  name  and 

tiOe.'i 
FORM  No.  8140. 
OrAar  for  JndanoBtt  ob  appeal  from  a  JudamoBt  anA  from  an  ordor  for 

aUoi 


At  a  term  of  the  Appellate  Division  [etc.,  as 
in  Form  820,  p.  1176  of  thie  volume]. 
[^rUle  of  the  action.] 

The  defendant  above  named  having  appealed  from  the  order 
made  herein  at  a  Special  Term  the  day  of  >  19     ^ 

granting  an  allowance  to  the  plaintiff  of  dollars,  and  said 

appeal  coming  on  to  be  heard,  and  on  hearing  T.  Z.  for  the  ap- 
pellants, and  A.  T.  for  the  respondents,  and  due  deliberation 
being  had ;  on  motion  of  T.  Z.,  attorney  for  the  def endant-appel- 
lent: 

Ohdebed,  that  said  order  so  appealed  from  be  and  tiie  same  is 
hereby  reversed  with  ten  dollars  costs,  and  the  motion  for  an  al- 
lowance denied. 

And  the  defendant's  appeal  from  the  judgment  entered  herein 
on  the  day  of  ,  19     ,  in  favor  of  the  plaintiff  for 

the  sum  of  dollars,  coming  on  to  be  heard  at  the  same  time, 

and  on  hearing  the  same  counsel: 

It  is  osdebed,  adjudged  and  decbeed,  that  the  said  judg^ 
ment  be  and  the  same  is  in  all  things  affirmed,  with  costs,  ex- 
cept that  the  costs  of  the  judgment  at  Special  Term  are  reduced 
to  the  sum  of  dollars  in  place  of  dollars. 

Enter:  [signature  of  presiding  justice  by  initials  of  name  and 

titU.] 
FORM  No.  2141. 

Judgment  on  sppeaLio 
[Title  of  court  and  action.] 

The  [plaintiff]  having  appealed  from  the  judgment  entered 
herein  on  the  day  of  >  19     >  in  favor  of  the  [de- 

fendant] Y.  Z.  for  the  sum  of  dollars  [or,  if  for  special  re- 

10  This  judgment  should  be  for  costs      interest  on   that  judgment.      N.  Y. 
alone,  and  should  neither  include  the      Code  Civ.  Pro.,  I  1317. 
amount  of  the  Judgment  below  nor 
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lief,  designate  it']y  to  the  [Appellate  Diidsion  of  the  Supreme 
Court  for  the  Department],  and  said  appeal  having  been 

duly  heard,  and  said  [Appellate  Division]  having  ordered  said 
judgment  to  be  aflirmed  [or,  reversed  —  or,  modified],  as  herein- 
after directed  with  the  costs  and  disbursements  of  said  appeal  to 
said  [defendant  respondent],  and  said  costs  having  been  dulj 
taxed  at  the  sum  of  dollars,  upon  due  notice;  Xow,  on 

motion  of  T.  Z.,  attorney  for  the  defendant  Y.  Z.,  it  is 

Ordered  and  adjudoed   [continue  as  in  the  order  of  affirm- 
ance or  reversal.  Forms  2123,  2131  and  2132]. 
Judgment  this  day  of  ,  19     . 

[Signature  of]^  Clerk. 

FORM  No.  2148. 
Judgment  on  flltmiml  of  appeal 

[As  in  Form  2123,  to  the  *,  and  conclude:']  that  the  said  ap- 
peal be  and  the  same  is  hereby  dismissed,  and  that  the  [plaintif 
— name]  recover  of  the  [defendants  —  names]  the  sum  of 
dollars  costs  as  taxed. 

FORM  No.  2143. 
Order  of  tevenal  of  interlocutory  judgment  on  demnner. 

At  a  term  of  the  Appellate  Division  of  the  Supreme  Court  in  and 
for  the  Department,  [etc.,  as  in  Form  820,  p.  1175  of 

this  volume]. 
[Title.] 

The  above-named  plaintiff  having  appealed  to  the  Appellate 
Division  of  the  Supreme  Court  in  and  for  the  Department 

from  the  interlocutory  judgment  herein  entered  and  filed  m  the 
office  of  the  clerk  of  the  county  of  ,  on  the  day  of 

,  19  ,  whereby  it  was  adjudged  that  the  demurrer  to 
the  complaint  herein  be  [sustained],  and  the  said  appeal  having 
duly  come  on  to  be  heard ;  now  after  hearing  A.  T.,  Esq.,  of 
counsel  for  the  plaintiff-appellant,  in  support  of  said  appeal,  and 
T.  C,  Esq.,  of  counsel  for  the  defendant-respondent,  in  opposition 
thereto,  and  due  deliberation  having  been  had,  on  motion  of  A.  T., 
attorney  for  plaintiff-appellant,  it  is  unanimously 

Ordered,  that  the  interlocutory  judgment  so  appealed  from  m 
aforesaid  be  and  the  same  is  hereby  reversed  with  costs,  and  that 
plaintiff  have  judgment  overruling  the  demurrer  to  the  complaint 
with  costs  to  plaintiff,  with  leave  to  the  defendant  to  withdraw 
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the  demurrer  and  answer  over  on  payment  of  costs  in  this  court 
and  in  the  court  below  within  twenty  days  from  the  day  of  the 
service  of  a  copy  of  this  order,  with  notice  of  entry  thereof ;  and 
it  is  further 

Obdsbed,  that  in  case  of  the  failure  of  the  defendant  to  with- 
draw the  said  demurrer  and  answer  over  and  pay  the  costs  as 
hereinbefore  provided,  upon  proof  of  the  default  by  affidavit,  the 
plaintiff  have  final  judgment  in  his  favor,  as  demanded  in  his 
complaint,  with  costs. 
Enter : 

FORM  No.  8144. 
Interlocutory  judament  of  roTertaL 

New  York  Supreme  Court  —  County  of 

The  plaintiff  above  named  having  appealed  to  the  Appellate 
Division  of  this  court  from  the  interlocutory  judgment  entered 
herein   on  the  day  of  ,  19     ,  sustaining  the  de- 

fendant's demurrer  to  the  plaintiff's  complaint,  and  said  appeal 
having  been  duly  heard,  and  said  Appellate  Division  having  by 
an  order  duly  made  and  entered  herein,  directed  said  judgment 
to  be  reversed  with  costs,  and  that  plaintiff  have  judgment  over- 
ruling the  demurrer  to  the  complaint  with  costs,  with  leave  to  de- 
fendant to  withdraw  the  demurrer  and  answer  over  within  twenty 
days  from  the  day  of  the  service  of  a  copy  of  the  said  order  of 
the  Appellate  Division,  with  notice  of  entry  thereof,  on  payment 
of  costs  in  the  Appellate  Division  and  in  the  Special  Term,  and 
further  directing  that  in  case  of  the  failure  of  the  defendant  to 
withdraw  the  said  demurrer  and  answer  over  and  pay  the  costs, 
upon  proof  of  the  default  by  affidavit,  plaintiff  have  final  judg- 
ment in  his  favor  as  demanded  in  the  complaint,  with  costs ;  and 
the  plaintiff's  costs  having  been  duly  taxed  at  $  ;  now  on 

motion  of  A.  T.,  attorney  for  the  plaintiff,  it  is 

Obdered  and  adjudged,  that  the  interlocutory  judgment  so 
appealed  from  as  aforesaid  be  and  the  same  is  hereby  reversed; 
and  it  is  further 

Obdered  and  adjitdged,  that  the  demurrer  to  the  complaint 
herein  be  and  the  same  is  hereby  overruled  with  $  costs, 

but  with  leave  to  defendant  to  withdraw  the  demurrer  and  answer 
over  within  twenty  days  from  the  day  of  the  service  of  a  copy  of 
the  said  order  of  the  Appellate  Division,  with  notice  of  entry 
thereof,  on  payment  of  the  said  costs ;  ^^  and  it  is  further 

11  If  issues  of  fact  rdmain,  the  in-  award  execution  for  the  costs,  hut 
terloeutory     judgment     should     not      should  provide  that  the  costs  be  in- 
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Obdbbed  and  adjudokd,  that  in  caae  of  the  failure  of  the  de- 
fendant to  withdraw  the  said  demurrer  and  answer  ovot,  and  pay 
the  costs  as  hereinbefore  provided,  npon  proof  of  ^e  default  by 
affidavit,  final  judgment  be  entered  herein  in  favor  of  Ae  plain- 
tiff as  demanded  in  his  complaint,  with  costs." 

Judgment  ,  19    • 

ISignature  of\j 

Qcit 
roSM  No.  8146. 

Afitevit  to  cator  flaal  JadfiBait  apoa  orte  of  AppoOata  DMmm  m  de- 


[Title  of  court  and  action.'] 
[Ventte.] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  [managing  clerk  for  the]  attorney  for  the  de- 
fendant in  the  above-entitled  action. 

II.  That  annexed  hereto,  marked  A,  is  an  affidavit  of  M.  K, 
verified  on  the  day  of  ^  I^  »  showing  service  upon 
the  attorney  for  the  plaintiff  of  a  copy  of  the  order  of  the  Appel- 
late Division  dated  the  day  of  ,  19  ,  with  notice 
of  the  entry  thereof. 

III.  That  no  [amended  complaint]  in  said  action  has  beeo 
served  upon  or  received  by  said  defendant's  attorneys,  nor  has 
the  plaintiff  paid  the  costs  of  this  action  under  the  l^rms  of  die 
order  of  the  Appellate  Division  of  this  court  granting  leave  to 
plaintiff  to  amend  said  complaint,  and  that  the  time  for  service 
of  surh  amended  complaint  and  payment  of  costs,  as  provided 
in  said  order,  has  heretofore  expired. 

IV.  That  no  previous  application  [etc.;  see  p.  1172]. 

IJuraL]  [Signature.] 

FORM  No.  2146. 

Jadgmtat  after  lailaia  to  answer  parsvaat  to  leave  of  Appellate  DMita  si 
revereiaa  order  on  deninirer. 

[Title  of  court  and  action.] 

The  Appellate  Division  of  this  court  having  [reversed]  the 
order  of  the  Special  Term  thereof,  overruling  the  demnrr^  inte^ 


eluded  In  the  final  judgment.      See  of  Appeals   (as  in  oaee  of 

OaaMVoy  v.  Pattison,  101  App.  Div.  by  the  Appellate  DiTiaion  of  so  inter- 

128,  91  If.  T.  fiNipp.  876.  locutoTTiudgment).  Abbey «. Wbeder, 

IS  If  flnal  fndffment  is  entered,  no  170  N.  Y.  182. 
appeal  will  lie  directly  to  the  Oonrt 
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posed  to  the  complaint,  and  having  directed  judgment  in  favor 
of  the  defendant,  dismissing  said  complaint,  with  costs,  with 
leave  to  plaintiff  to  amend  said  complaint  upon  payment  of  costs 
vrithin  twenty  days  after  service  of  said  order  of  the  Appellate 
Division  —  now,  on  said  order  of  said  Appellate  Division, 
and  on  reading  and  filing  admission  by  the  attorney  for  plaintiff 
of  due  service  of  said  order  with  notice  of  entry  on  the  day 

of  >  19     ,  and  an  affidavit  of  T.  Z.,  verified  on  the 

day  of  >  19     ,  showing  that  the  time  fixed  by  said  order 

for  service  of  an  amended  complaint  and  payment  of  costs  has 
expired,  and  that  no  amended  complaint  has  been  served,  and 
that  the  costs  have  not  been  paid;  and  the  defendant's  costs  bav- 
ins: been  duly  adjusted  at  $  :  now,  on  motion  of  T.  Z.,  at- 
torney  for  the  defendant,  it  is 

Ordered,  adjudoed  and  decreed,  1.  That  the  complaint  in 
this  action  be   and  the  same  hereby  is  dismissed. 

2.  That  the  defendant,  Y.  Z.  recover  of  the  plaintiff,  A,  B., 
the  sum  of  dollars. 

IFor  Forms  overruling  demurrer,  see  p.  1776,  e<c.] 

VI.    RESTITUTION. 

FORM  No.  2147. 
Affidavit  to  obtain  restitution  after  reversal  at  Appellate  diviaion^is 

l^Title  of  the  action.'] 
iVenue.} 

E.  R.,  being  duly  sworn,  says: 

I.  That  he  is  one  of  the  attorneys  for  the  Pacific  National  Bank 
of  Boston,  specially  appearing  in  the  above-entitled  action  for  the 
purpose  of  moving  and  setting  aside  the  judgment  and  process 
hereinafter  mentioned. 

II.  That  on  the  day  of  ,  19  ,  a  warrant  of  attach- 
ment was  issued  out  of  this  court,  in  an  action  therein  pending 
by  the  above-named  plaintiff  against  the  above-named  defendant, 
for  the  sum  of             dollars. 

III.  That  on  the  same  day  a  levy  was  made  under  said  attach- 
ment by  service  of  a  copy  and  certificate  on  the  National  Park 

" '  ■   ■  ■     ■  ■■  ■  I 

13  From  Market  Nat.  Bank  of  N.  Y.  The  fact  that  a  new  trial  has  been 

r^  Pacific  Nat.  Bank  of  Boston,  102  ordered  does  not  affect  the  right  to 

N.  Y.  464,  where  an  order  on  this  the  restoration  of  specific  property, 

tflldavit  was  sustained.  Holly  v.  Gibbons,  177  N.  Y.  401. 
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Bank  of  the  city  of  New  York,  where  the  defendant  had  a  de- 
posit exceeding  the  amount  of  the  attachment 

IV.  On  the  day  of  ,  19  ,  a  motion  to  vacate  the 
said  attachment  was  denied  by  an  order  of  the  Special  Term  of 
this  court. 

V.  That  on  the  day  of  ,  19  ,  L.  M.  P.,  Esq.,  was 
duly  appointed  receiver  of  the  defendant,  the  Pacific  National 
Bank  of  Boston,  by  the  comptroller  of  the  currency,  pursuant  to 
the  statutes  of  the  United  States,  a  duly  certified  copy  of  which 
appointment  is  annexed  hereto. 

VI.  That  on  the  day  of  ,  19  ,  a  judgment  was 
entered  in  the  action  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  dollars,  service  of  the  summons  in  the  action 
having  been  made  out  of  the  State  under  an  order  of  publication. 

VII.  That  on  the  day  of  ,  19  ,  the  sheriff  of 
the  county  of  New  York,  levied,  collected  and  received  from  the 
said  National  Park  Bank,  as  deponent  is  informed  by  the  officers 
of  the  said  bank,  the  sum  of  dollars  under  a  wrrit  of  execn- 
tion  theretofore  issued  out  of  this  court  in  this  action  to  the  safJ 
sheriff  by  the  plaintiff  against  the  defendant,  dated  ,  19  . 
for  dollars,  upon  the  said  judgment  of  ,  19  ,  an  i 
by  the  endorsement  of  which  the  said  sheriff  was  required  to  levy 
and  collect  with  interest  from  the  day  of  ? 
19  ,  besides  his  fees.  The  said  dollars  so  paid  to  the 
sheriff  by  the  said  National  Park  Bank  was  paid  by  the  aaid 
Park  Bank  as  and  for  money  of  the  defendant,  and  the  dcfeod- 
ant  had  at  that  time  on  deposit  with  the  said  National  Talk 
Bank  that  sum,  and  the  said  sum  so  paid  was  thereupon  charged 
against  the  said  defendant  by  the  said  National  Park  Bank 

VIII.  Thereafter  and  on  or  about  the  day  of  , 
19  ,  the  order  of  the  Special  Term  refusing  to  vacate  the  said 
attachment  was  reversed  by  the  Appellate  Division  of  this  eourt 
in  this  department,  and  the  said  warrant  of  attachment  and  tbe 
said  judgment  entered  on  the  day  of  ,  19  ,  and  the 
levy  under  the  said  attachment  and  the  said  jud^rment  were  and 
each  of  them  was  vacated  and  set  aside  by  this  court  on  Ihe 
defendant's  motion. 

[IX.  The  said  order  of  the  Appellate  Division  was  thereafter 
affirmed  by  the  Court  of  Appeals,  and  the  order  of  the  Court  of 
Appeals  affirming  the  same  was  duly  made  the  order  of  this  court 
on  the  day  of  ,  19     .] 
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X.  That  deponent  on  behalf  of  said  receiver  has  demanded  of 
the  plaintiff  that  he  should  make  restitution  of  the  sum  thus  re- 
ceived by  it  under  the  attachment,  judgment  and  execution  so 
vacated  and  set  aside^  but  the  plaintiff  has  refused^  and  still  re- 
fuses, so  to  do. 

[Jural.']  ^  [Signature.'] 

[Certified  copy  of  appointment  of  receiver  annexed.] 


FORM  No.  214a 
Notice  of  motion  for  xe8titiition.H 

[Title  of  appellate  court  and  action.] 

[As  in  Form  815,  p.  1171  of  this  volume,  moving  the  Appellate 
Division  or  Court  of  Appeals  for  an  order:]  directing  and  com- 
pelling restitution  by  the  [plaintiff]  to  the  [defendant]  of  the 
sum  of  dollars,  with  interest  thereon  from  the  day  of 

,   19     ,  which  sum  was  collected  and  received  by  the 
sheriff  of  the  county  of  under  and  by  virtue  of  the  erroneous 

judgment  entered  in  this  action  on  the  day  of  >  19     > 

and  the  execution  issued  thereon,  and  which  said  sum  has  been 
paid  by  said  sheriff  to  the  [plaintiff]  [and  that  said  restitution 
be  made  by  payment  of  the  said  sum  to  L.  M.  P.,  Esq.,  the  re- 
ceiver of  the  said  defendant],  and  for  such  other  and  further 
relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  o/], 

Attorney  for  [moving  party]. 
[Address  to  plaintiff's  attorneys.] 

M  Notice  of  this  application  is  neces-  eral  Term.      s.  p.,  N.  Y.  Code  Ciy. 

aary.      Young  v.  Brush,  18  Abb.  Pr.  Pro.,  fi  1323. 

171.  But  under  N.  Y.  Code  Pro.,  fi  330, 

Ab  to  addressing  notices  after  judg-  substantially  the  same  as  this  section, 

nent,  see  Vol.  I,  p.  388.  an    order    for    restitution    made    at 

This  and  the  preceding  and  follow-  Special  Term,  after  the  remittitur  had 

ing  Forms  are  sustained  l^  Market  been   filed,   was   sustained.     Hall   v. 

Nat.  Bank  V.  Pacific  Nat.  Bank,  102  Emmons,  11   Abb.  Pr.    (N.  S.)   435; 

N.  Y,  464,  where,  after  collection  of  s.  p.,  Dawlej  r.  Brown,  43  How.  Pr. 

a  judgment  in  an  attachment  suit  out  17. 

of  the  attached  property,  the  attach-  Defendant  may  either  move  or  bring 

ment,   judgment   and   lery   were   set  an    action     to    enforce    restitution, 

aside   by   the   General   Term,   which  Haebler   v,   Myers,    132   N.   Y.    363; 

order  waa  afiSrmed  by  the  Court  of  Kidd  r.  Curry,  29  Hun,  215. 

Appeals,   and   an   order   entered   at  Compare    Murray    v.    BerdeU,    08 

(Special  Term  on  the  remittitur,  mak-  N.  Y.  480,  as  to  cases  where  actions 

faig  such  order  that  of  the  Supreme  should  be  resorted  to. 

Cmirt.    It  was  held  that  a  motion  for  Or  the  same  results  may  be  aocom- 

restitution  was  properly  made  at  Qen-  plished  by  motion  in  the  appellate 
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FORM  No.  8140. 
Ordtr  lor  rootittttioa  (witli  award  of  o»cati««).ii 

At   a  term  of  the   Appellate  Divkion 
[etc.,  as  in  Form  820,  p.  1175  of  this 
volume^. 
[Title  of  action.] 

The  warrant  of  attachment  issued  in  this  action  on  the 
day  of  ,  19     ,  and  the  judgment  entered  herein  on  the 

day  of  >  19    J  having  been  vacated  and  set  aside  by  the 

order  of  the  Appellate  Division  of  this  court  in  this  department, 
dated  ,19     ,  and  filed  ,  19     ,  and  the  said  order 

having  been  affirmed  by  the  Court  of  Appeals,  and  the  order 
of  the  Court  of  Appeals  affirming  the  same  having  been  made 
the  order  of  this  court  on  the  day  of  »  1^     ,  and  the 

defendant  having  moved  [pursuant  to  the  provisions  of  sections 
1292  and  1323  of  the  Code  of  Civil  Procedure]  for  restitution  of 
property  lost  under  the  said  erroneous  attachment  and  judgment, 
and  the  said  motion  having  come  on  to  be  heard,  and  the  de- 
fendant having  read  and  filed  in  support  of  said  motion  the 
affidavit  of  E.  R.,  verified  ,  19       ,  and  a  certified 

copy  of  the  appointment  of  L.  il.  P.  as  receiver  of  the  defend- 
ant, and  the  plaintiff  having  read  and  filed  in  opposition  to  said 
motion  the  affidavit  of  A.  B.  C.  verified  ,  19     ,  and  it 

appearing  by  the  said  papers  \ state  facts  established]  :  Now, 
after  hearinfif  E.  R.,  Esq.,  for  the  motion,  and  A.  W.,  Esq.,  in 
opposition  thereto  and  due  deliberation  being  had,  on  motion  of 
E.  R.,  attorney  for  the  defendant: 

Ordebed,  that  the  said  motion  for  restitution  be  and  the  same 
is  hereby  granted,  so  as  to  require  the  plaintiff  above  named  to 
pay  back  to  tjie  above-named  defendant  the  sum  of  dollars, 

with  interest  thereon  from  the  day  of  ,   [and  that 

satisfaction  of  the  recovery  herein  provided  for  shall  be  made 
bv  payment  to  L.  !^^.  P.,  Esq.,  receiver  of  the  Pacific  National 
Bank  of  Boston,  or  the  attorneys  of  the  defendant  in  this  action 
as  the  attorneys  of  the  said  receiver]. 

It  is  further  Ordered,  that  such  payment  be  made  within 
[ten!  days  after  the  service  upon  the  plaintiff,  or  upon  A-  T., 
his  attorney,  of  a  certified  copy  of  this  order. 

court  to  amend  the  jud^rment  on  ap-  wiU   not  entertain  the  motion  after 

peal  so  as  to  insert  a  provision  for  the  remittitur  has  been  filed.    WrigM 

restitution.    People  r.  Livingston,  80  r.  Nostrand,  100  N.  Y.  616,  1  Cent. 

X.   Y.   66.  Rep.  235.  3  N.  E.  Rep.  78. 

It  seems  that  the  Court  of  Appeals  is  This  order  is  discretionary.    1^ 
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FORM  No.  2150. 
Order  for  reetitntioii  of  specific  property.i« 

Obdebed,  that  the  defendant  [name'\  be  restored  to  the  po&- 
seesion  of  the  real  estate  sold  under  the  judgment  of  the 
[Supreme]  Court  in  this  action  and  conveyed  to  the  plaintiff; 
that  the  mesne  profits  of  the  said  real  estate  be  ascertained,  and 
paid  by  the  plaintiff  herein  to  the  said  defendant,  and  that  it  be 
remitted  to  the  Supreme  Court  to  make  such  orders  and  to  issue 
such  process  or  mandates  as  may  be  necessary  and  appropriate 
to  effect  the  restitution  hereby  ordered. 


FORM  No.  2151. 
Order  for  restitution  of  fnnd  taken  from  covrtu? 

Obdebed,  that  the   [defendant]   redeposit  with  the  treasurer 
of  the  county  of  the  sum  of  dollars  drawn  by  him 

under  the  judgment  entered  in  the  above-entitled  action  on  the 
day  of  ,  19     . 

VII.    REARGUMENT. 

FORH  No.  2152. 
Order  for  stay  pending  motion  for  reargnmenL^ 
Court  of  Appeals. 
[ri«6.] 

On  the  annexed  affidavit  of  B.  W.  H.,  verified  the  day 
of  ,  19  ,  it  is  OBDEBED  that,  to  enable  the  [appellant] 
in  the  above  entitled  appeal  to  prepare  and  present  a  motion 
herein  on  the  first  motion  day  of  this  court  in  the  Term 
thereof,  for  a  reargument  of  said  appeal,  the  entry  of  judgment 
on  the  decision  of  said  appeal  \_or,  the  filing  of  the  remittitur, 
and  proceedings  to  make  the  judgment  of  this  court  the  judg- 
ment of  the  court  below]  be  stayed  until  the  decision  of  such 
motion  for  reargument  and  the  further  order  of  the  court  [and 
> 

Merriam  r.  Wood,  etc.,  Lith.  Co.,  155  Appeals  directed  its  remittitur  to  be 

X.  T.  136;  Haebler  r.  Myers,  132  id.  amended  to  provide  for  the  restitu- 

363.  tion  and  accounting  as  above. 

It  was  suggested  in  Kidd  v.  Curry,  17  From    Devlin    f>,    Hlnman,    161 

29  Hun,  215,  that  upon  granting  the  N.  Y.  115,  where  the  court  held  that 

discretionary    order    for    restitution,  the  order  was  enforceable  by  contempt 

conditions  might  be  imposed  for  the  proceedings, 

safe  keeping  of  the  restored  property.  IS  Such  a  stay  may  be  for  more  than 

16  From  Holly  r.  Gibbons,  177  N.  Y.  twenty  days.    Franklin  Bank  Note  Co. 

401,  where,  on  motion,  the  Court  of  v.  Mackey,  158  N.  Y.  683. 

133 
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that  the  attorneys  for  the  reBpondents  hold  the  remittitnr  and 
have  the  same  ready  for  recall  thereof  by  the  court,  in  the  event 
such  recall  shall  be  ordered]. 

[Z?o<«.]  [Siffnaiwre], 

Judge  Court  of  Appeals. 


FORM  No.  2158. 
Tbe  ■ame;  another  Fotm. 

The  Court  of  Appeals  having  decided  the  issue  raised  by  the 
appeal  herein,  and  the  remittitur  having  been  handed  down  and 
filed,  and  it  appearing  that  the  [appellant]  is  about  to  make  a 
motion  for  the  reargument  of  the  appeal  herein,  now  on  motion 
of  ,  attorney  for  the  [appellant], 

I  do  hereby  order  and  direct  that  all  proceedings  under  the 
remittitur  herein  be  stayed  pending  the  hearing  and  decision  of 
said  motion  for  reargument,  which  must  be  submitted  on  the  first 
motion  day  in  the  month  of  ,  19     . 

[Signaturely 
Judge  Court  of  Appeals* 


FORM  No.  2154. 
Notice  of  motion  for  reaxsmnent  of  appeaLio 

[Title  of  the  appellate  court  and  action.'] 

Please  take  notice,  that  upon  the  appeal  book  and  briefs  herein^ 
filed  and  presented  to  the  court  upon  the  argument  of  the  appeal 
herein,  and  upon  the  opinion  of  the  court  handed  down  with  the 
decision  on  ,  19     ,  a  motion  will  be  made  to  the  [Court 

of  Appeals,  at  the  Capitol,  in  the    city  of  Albany,  on  the 
day  of  ,  19     ,  at  two  o'clock  on  said  day]  for  a  reargument 

of  said  appeal. 

That  the  grounds  upon  which  the  reargument  is  asked  are  as 
follows : 

(1).  That  the  court  overlooked  the  fact  [efc.]. 

(2).  That  the  court  overlooked  the  case  of  [«fate],  with  which 
the  decision  in  the  case  at  bar  is  in  conflict  [^fc.]. 

And  that  meantime  the  entry  of  judgment  upon  the  remittitnr 
be  stayed,  and  the  Supreme  Court  in  and  for  the  county  of 

10  For  the  grounds  upon  which  the  motion,  see  Fosdidc  v.  Town  of  Henp- 
Cburt  of  Appeals  will  entertain  the      stead,  126  N.  Y.  651. 
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be  requested  to  return  the  remittitur  to  this  court,  and  for  such 
other  relief  afe  may  be  just. 

[JDafe.]  [Signature  and  office  address  ofjj 

Attorney  for  [plaintiff  and  respondent]. 

[Address'l  To  , 

Attorney  for  [defendant  and  appellant]. 

FORM  No.  2155. 
Order  to  show  cause,  apon  application  for  reaxgnment,  with  stay. 

Court  of  Appeals. 
[Title.] 

Upon  the  case  on  appeal,  the  annexed  opinion  of  this  court  on 
[reversing  the  judgment  of  affirmance  entered  in  this  action  on 
the  day  of  ,  19     ],  the  remittitur,  and  all  the  papers 

and  proceedings  heretofore  had  herein,  and  the  annexed  affidavits 
of  [steie],  verified  on  the  day  of  >  1^     ? 

Let  the  defendant-appellant,  or  his  attorney,  show  cause  before 
this  court,  at  a  stated  term  thereof  to  be  held  at  the  Capitol  in 
the  city  of  Albany,  on  the  day  of  ,  19     ,  at  the  open- 

ing of  court  on  that  day,  why  the  New  York  Supreme  Court 
in  and  for  the  county  of  should  not  be  requested  to  re- 

turn the  remittitur  herein  to  this  court,  and  why  the  appeal  taken 
herein  from  the  said  judgment  of  affirmance  should  not  be  re- 
argued, because  the  decision  of  this  court  reversing  the  said  judg- 
ment is  claimed  by  the  plaintiff-respondent  to  have  been  due  to 
over-si^ht,  misapprehension,  or  error,  on  the  part  of  this  court, 
upon  the  following  grounds,  viz. : 

\_8tate  grounds  urged  for  reargument.1 

It  is  hereby  ordered  that  all  proceedings  on  the  part  of  the  de- 
fendant-appellant or  its  attorney,  except  to  review  or  vacate  this 
order,  be  and  the  same  are  hereby  stayed  until  the  final  hearing 
and  determination  of  this  application.  Sufficient  reason  to  me 
appearing  therefor,  service  hereof  upon,  the  defendant  or  its  at- 
torney on  or  before  the  day  of  ,  19  ,  shall  be 
sufficient. 

[Date.l  [Signature.'] 

Judge  Court  of  Appeals. 
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FORM  Ho.  8156. 
Order  graatiag  rtaxgiuiieBt. 

At  a  term  of  the  Court  of  Appeak  of  the 
State  of  New  York    [etc.,  as  in  Form 
820,  p.  1174  of  this  volume^, 
[Title  of  action.} 

On  reading  and  filing  notice  of  motion  [and  the  affidavit  of 
C.  D. —  if  any]y  and  on  motion  of  A.  T.,  attorney  for  the  [ap- 
pellant], after  hearing  T.  Z.  for  the  respondent: 

Ordered,  that  the  appeal  from  the  judgment  [or,  order]  en- 
tered herein  [describing  it,  if  necessary}  be  reargued  on  the 
clay  of  ,  19     ,  and  [make  provision  for  preserving  the 

status  quo  meantime,  as,  in  case  the  remittitur  had  not  been  fikd, 
and  no  judgment  entered  thereon:  that  the  filing  of  the  remittitur 
and  the  entry  of  the  [judgment  of  affirmance]  upon  the  remittitur 
from  this  court  be  stayed  until  the  decision  of  the  court  upon  such 
reargument. 

[Or,  in  the  Court  of  Appeals,  if  the  remittitur  has  been  filed 
in  the  Supreme  Court,  subsiituie :}  and  the  Supreme  Court  in 
and  for  the  county  of  [or,  the  Appellate  Division  of  the 

Supreme  Court  for  the  Department]  is  hereby  requested  to 

return  the  remittitur  herein  to  this  court*^ 

Enter :  [signature  of  presiding  justice  by  initials  of  name  and 

title.} 
FORM  No.  8157. 

Order  retnmiiic  remittitar  to  Coart  of  Appeals,  «ad  staying  action  on  nder- 

U]d]ig.si 

[Title    (Special    Term    order)    and    recitals;   see    Form   820, 

p.  1174.] 

Ordered,  that  the  filing  of  the  said  remittitur,  and  the  order 

of  this  court  making  the  same  the  order  [or,  judgment]  of  this 

court,  and  each  of  them  be  and  the  same  are  hereby  vacated  and 

20  The  Court  of  Appeals  resumes  Hadfield,  id,  109;  Cochran  v.  Inger- 
jurisdiction  upon  the  recall  of  its  re-      soil,  4  Wkly.  Dig.  415. 

mittitur.    For  this  purpose,  the  court.  The  Supreme  Court  will  decline  to 

on  panting  the  motion  for  reargue  vacate  its  order  and  return  the  re- 

ment,  will   request  the  return  of  its  mittitur  in  the  absence  of  an  exprw- 

remittitur  by  the  lower  court.      See  sion  by  the  Court  of  Appeals  that  it 

Franklin  Bnnk  Note  Co.   r.  Mackey,  desires   such    course    to   be   pursued. 

15S  K.  Y.  0S3.  Hillyer  r.  Vandewater,  11  N.  Y.  Siipp. 

21  Thi<«  ift  the  Form  as  entered  in  167.     Hence  the  application  for  thii 
Wilnierdinirs  r.  Fowler.   15  Abb.  Pr.  order  should  follow  the  granting  of 
(N.  S.)    86.     See,  also,  Cushman  r.  the  reargument  in  the  Court  of  Ap- 
peals. 
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set  aside ;  and  the  clerk  of  this  court  is  hereby  directed  to  rettun 
the  said  remittitur  to  the  said  Court  of  Appeals  for  its  further 
action  in  the  premises. 

And  it  appearing  that  on  or  about  the  day  of  , 

19  ,  on  the  appeal  of  the  said  Y.  Z.  to  the  Court  of  Appeals^ 
M.  N.  and  O.  P.  executed  to  the  plaintiff,  and  filed  with  the 
clerk  of  ,  an  undertaking  on  appeal  in  the  usual  form  con- 

ditioned for  the  payment  of  the  judgment  of  the  Supreme  Court, 
and  of  any  costs  that  might  be  awarded  against  the  said  Y.  Z. 
on  such  appeal  to  the  Court  of  Appeals,  should  the  said  judg- 
ment be  affirmed,  and  that  there  is  now  pending  and  undeter- 
mined in  this  Court,  in  the  county  of  ,  an  action 
brought  by  the  said  A.  B.  against  the  said  M.  N.  and  O.  P.,  as 
sureties  in  the  said  undertaking,  for  the  recovery  of  the  sum  of 
$  damages  and  costs,  upon  the  affirmance  of  the  said  judg- 
ment by  the  Court  of  Appeals: 

It  is  furtiiek  ordered  [on  the  consent  of  the  parties  hereto 
given  in  open  court],  that  all  proceedings  in  said  action  in  said 
Court  be  stayed  until  the  hearing  and  determination  by  the 
Court  of  Appeals,  upon  the  return  of  the  said  remittitur  thereto, 
and  that  in  the  event  that  the  Court  of  Appeals  refuse  to  grant 
a  reargument  of  said  appeal,  the  said  action  continue  as  if  this 
order  had  not  been  made,  but  that  in  the  event  a  reargument  of 
said  appeal  is  had,  and  the  said  order  I  or,  judgment]  of  the 
Appellate  Division  of  the  Supreme  Court  is  reversed,  the  said 
action  shall  thereupon  and  thereby  stand  discontinued  and  dis- 
missed, without  costs  to  either  party. 

Enter :  [signature  of  presiding  justice  by  initials  of  name  and 

title']. 
FORM  No.  2158. 

OfA«r  for  leargiuneiit,  and  transferring  canae  to  another  aepartnient.22 

At    a    term   of  the  Appellate  Division 
[etc.,  as  in  Form  820,  p.  1176  of  this 
volume']. 
[Title  of  cause.'] 

The  appeal  of  [the  plaintiff]  from  the  judgment  in  this  action 
coming  on  to  be  heard  before  this  court,  Hon.  J.  K.  not  sitting, 
because  not  qualified  to  sit  in  the  cause,  and  the  justices  qualified 
to  hear  the  appeal  being  equally  divided ; 

» AUowed  by  N.  T.  Code  Civ.  Pto.,|  231. 
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After  hearing  A.  T.,  of  counsel  for  the  plaintiS-appellanty  and 
T.  Z.,  of  counsel  lor,  no  one  appearing]  for  the  defendant- 
respondent  : 

OsDEBBD,  that  a  reargument  be  had,  and  this  appeal  be  and  the 
same  is  hereby  transferred  to  the  department  to  be 

there  heard  and  determined. 

VIII.    FILING  THE  REMITTITUR,  AND  SUBSEQUENT  PROCEEDINGS. 

FORM  Mo.  2159. 
Tlw  remittitiir^B 
State  of  New  York. 

Pleas  in  the  Court  of  Appeals  held  at 
the  Capitol,  in  the  city  of  Albany,  on 
the  day  of  ,  in  the  year  of 

our  Lord  one  thousand  nine  hundred 
and  y  before  the  judg^  of  said 

court. 
Witness  the  Hon.  Edgar  M.  Cullen, 

Chief  Judge  presiding. 

W.  H.  Shankland,  Clerk. 

Remittitur  ,  19     . 

[Title  of  the  action.^ 

Be  it  remembered  that  on  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  ,  A«  B.,  the 

appellant  in  this  action,  came  here  into  the  Court  of  Appeals  by 
A.  T.,  his  attorney,  and  filed  in  the  said  court  a  notice  of  appeal 
and  return  thereto  from  a  judgment  of  the  [Supreme]  Court 
of  [the  first  department  and  first  judicial  district  of  the  State 
of  New  York]  ;  and  Y.  Z.,  the  respondent  in  said  action,  after- 
wards appeared  in  said  Court  of  Appeals  by  T.  Z.,  his  attorney: 

Which  said  notice  of  appeal  and  return  thereto,  filed  as  afore* 
said,  are  hereunto  annexed. 

Whereupon,  the  said  Court  of  Appeals,  having  heard  this  cause 
argued  by  Mr.  A.  T.,  of  counsel  for  the  appellant,  and  Mr.  T.  Z., 
of  counsel  for  the  respondent,  and  after  due  deliberation  had 
thereon,  did  order  and  adjudge  that  the  judgment  of  the 
Court  appealed  from  in  this  action  to  this  court  be  and  the  same 
is  hereby  affirmed,  with  costs  to  the  respondent  against  the  ap- 
pellant [or,  except  as  to  costs,  and  reversed  as  to  the  costs,  with- 
out costs  in  this  court  to  either  party  —  or  otherwise  as  the  (fe- 
eision  may  require].^ 

23  N.    T.    Court    of   Appeals   Rule      ment  below,  and  affirm  as  corrected. 
Ko.  16.  Rp(>  Gilmour  v.  Concord,  1S3  K.  T. 

24  The  court  may  correct  the  judg-      342. 
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And  it  was  also  further  ordered,  that  the  record  aforesaid  and 
tiie  proceedings  in  this  court,  be  remitted  to  the  said  Court> 

there  to  be  proceeded  upon  according  to  law. 

Thxbefobe,  it  is  considered  that  (he  said  judgment  be  Idat- 
%7^  result  as  above]. 

And  hereupon  as  well  the  notice  of 
appeal  and  return  thereto  aforesaid, 
as  the  judgment  of  the  Court  of  Ap- 
peals aforesaid  by  them  given  in  the 
premises,  are  by  the  said  Court  of 
Appeals  remitted  into  the  [name  of 
court  helow^y  before  the  justices 
thereof,  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, to  be  enforced  according  to  law, 
and  which  record  now  remains  in  the 
said  Court,  before  the  justices 

thereof  [etc.]. 

[Signature  ofjj 
Clerk   of  the  Court  of   Appeals 
of  the  State  of  New  York. 
Court  of  Appeals,  Clerk's  Office, 
Albany,  ,19     . 

I    hereby    certify    that    the    preceding 

{Seal  '^  record  contains  a  correct  transcript  of 

Court  of  >  the  proceedings  in  said  action  in  the 

Appeals.         J  Court    of    Appeals,    with    the    papers 

originally       filed      therein      attached 
thereto. 

[Signature  of]. 

Clerk. 
FORM  No.  2160. 

notice  of  entry  of  order  on  appeal  remitting  cause  for  farther  proceedinss, 
and  notice  of  hearing  thereon.2B 

^Unless  this  is  indorsed  on  the  copy  order  served,  entitle  it  in  the 
court  and  cause.'] 

Please  take  notice,  that  within  is  a  copy  of  an  order  [or,  judg- 
ment] duly  made  herein,  and  [this  day]  entered  in  the  office  of 
the  clerk  of  this  court  [or,  of  the  county  of  ]. 

And  also  take  notice,  that  the  hearing  on  the  merits  of  the 
[defendant's  motion  for  a  perpetual  stay  of  all  proceedings  on  the 

«5N.  Y.  Code  Civ.  Pro.,  I  1345. 
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judgment  herein^  directed  in  the  within  order] ,  will  be  heard  at 
a  Special  Term  of  this  court,  to  be  held  [at  chambers]  at  the 
Court  House  in  the  city  of  ,  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  at  the  opening  of  the 

court  at  that  day,  or  as  soon  thereafter  as  counsel  can  be  beard, 
and  application  will  then  and  there  be  made  that  said  motion  be 
granted. 

[Date.]  [Signature  and  office  address  o/], 

[Addres8'\  To  ,  Attorney  for 

Attorney  for 

FORM  Mo.  8161. 
Hotiot  of  fliiag  romittitiir  and  aettloment  of  oidor  for  jndgiDieBt  thereon^ 

[Title  of  court  and  action.'\ 

Please  take  notice,  that  the  remittitur  in  the  above  action  has 
been  filed  in  the  office  of  the  clerk  of  the  county  of  [or, 

of  this  court],  and  that  on  the  day  of  ,  19     ,  the 

undersigned  will  present  the  annexed  proposed  order  to  this  court 
at  a  Special  Term,  at  the  city  hall  in  ,  on  the  day  of 

,19     ,  at  o'clock  in  the  noon,  or  as  soon  there- 

after as  counsel  can  be  beard,  for  settlement. 

[Date,"]  [Signature  and  office  address  of']j 

[Address"]  To  ,  Attorney  for  [successful  party]. 

Attorney  for  [adverse  party]. 

FORM  No.  2162. 
Ordor  for  jvdcmeat  on  remittitiir.S7 

At  a  Special  Term  [etc.,  as  in  Form  820, 
p.  1174  of  this  volume]. 
[Title.-] 

The  above-named  plaintiff  having  appealed  to  the  Court  of 
Appeals  of  the  State  of  New  York  from  the  [final  judgment] 
entered  and  filed  in  the  office  of  the  clerk  of  the  county  of  New 

26  It  is  not  essential  that  notice  of  in  the  county  where  the  judgment  ap- 

the  filing  of  the  remittitur  be  given,  pealed  from  was  entered,  and  although 

and  (unless  in  a  case  where  the  terms  it  is  said  to  be  the  better  praotioe  to 

of  the  order  require  careful  considera*  give  notice  of  the  appUcation  for  the 

tion)  an  order  for  judgment  thereon  order    (see  Chautauqua  Co.  Bank  r. 

will  be  granted  ew  parte.     See  next  White,  23  N.  Y.  847),  yet  the  order 

note.  i>  matter  of  course,  and  notice  is  not 

arrCode    Civ.    Pro.,    %%    194,    1319.  deemed  essential,  for  the  order  can- 
Application    should    be    made    at    a  not  go  beyond  the  remittitur. 
Special  Term  of  the  Supreme  Court 
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York  on  the  day  of  ^  19  >  whereby  it  was  adjudged  that 
[the  judgment  entered  in  this  action  on  the  day  of  y 

19  ,  sustaining  the  demurrer  to  the  plaintiff's  complaint  and 
dismissing  said  complaint  be  affirmed,  and  further  adjudged  that 
the  defendant  recover  of  the  plaintiff  the  sum  of  $  costs;] 

and  the  said  appeal  having  been  duly  argued  at  the  Court  of 
Appeals,  and  after  du-^  deliberation  the  Court  of  Appeals  having 
ordered  and  adjudged  that  the  said  judgment  so  appealed  from 
as  aforesaid  be  [affirmed  with  costs],  and  having  further  ordered 
and  adjudged  that  the  proceedings  therein  be  remitted  to  the 
Supreme  Court  there  to  be  proceeded  upon  according  to  law ;  now 
on  reading  and  filing  the  remittitur  from  the  Court  of  Appeals 
herein  and  upon  motion  of  A.  T.,  attorney  for  plaintiff,  it  is 

Obdebed,  that  the  said  order  and  judgment  of  the  Court  of 
Appeals  be  and  the  same  hereby  are  made  the  order  and  judgment 
of  this  court 

Enter: 


FORM  No.  2168. 
Judgment  on  remittitur. 

[Title  of  court  below  and  of  the  cause."] 

A  judgment  in  this  action  in  favor  of  the  [plaintiff]  against 
the  [defendant]  having  been  rendered  in  this  court  on  the 
day  of  ,  one  thousand  nine  hundred  and  ,  for  the 

sum  of  dollars;  and  the  defendant  having  appealed  from 

said  judgment  to  the  Appellate  Division  of  this  court  [for  the 
Department],  and  the  said  judgment  having  been  [affirmed 
in  all  things]  by  this  court  at  said  Appellate  Division,  and  judg- 
ment of  [affirmance]  having  been  rendered  thereon  the 
day  of  f  one  thousand  nine  hundred  and  ,  and  that  the 

[plaintiff]  recover  against  the  [defendant]  dollars  costs  of 

said  appeal;  and  the  defendant  having  appealed  therefrom  to 
the  Court  of  Appeals;  and  the  said  Court  of  Appeals  having 
sent  hither  its  remittitur,  filed  herein  the  day  of  , 

19  ,  by  which  it  appears  that  the  said  Court  of  Appeals  has 
[affirmed  the  said  judgment  in  all  things  with  costs],  and  has 
given  judgment  accordingly,  and  has  remitted  the  judgment  of 
said  Court  of  Appeals  to  this  court  to  be  enforced  according  to 
law;  and  this  court  having  by  an  order  duly  entered  herein  the 
day  of  >  19     9  ordered  that  said  judgment  be  made 

the  judgment  of  this  court  and  the  plaintiff's  costs  having  been 
duly  taxed  at  the  sum  of  dollars,  [where  the  costs  are  tax- 
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abU  by  the  court  and  not  by  the  clerk J^  substitute:  with  costs,  the 
same  having  been  adjusted  bj  the  court  at  the  sum  of  dol- 

lars as  per  bill  of  costs  filed  with  the  clerk  of  this  court  on  this 
day] ;  Now,  on  motion  of  A.  T.  [plaintiff's]  attorney,  it  is  ad- 
judged that  [^proceeding  as  in  the  order  for  judgment;  see  pre- 
ceding Forml^ 

[Signature  of],  Clert 


SSSee  Cochran's  Executor  v.  Inger* 
sol],  11  Hun,  342,  where  it  was  held 
that  OB  such  a  remittitur  the  court 
below  has  power  to  adjust  the  costs 
in  cases  where  the  clerk  of  the  court 
cannot  do  it. 

SB  The  (panting  of  judgment  abso- 
lute for  plaintiff  by  the  Court  of  Ap- 
peals has  the  same  effect  as  if  the 
plaintiff's  whole  cause  of  action  was 
admitted,  and  a  default  had  occurred. 
See  City  Trust,  etc.,  Co.  «.  Am.  Brew- 
ing Co.,  182  N.  Y.  286;   Bossout  V. 


Rome,  etc,  R.  R.  Cb.,  131  id.  37.  But 
the  scope  of  the  judgment,  to  which 
plaintiff  is  entitled  to  upon  filing  the 
remittitur,  must  accord  with  the  alle- 
gations of  fact  in  the  complaint.  Har- 
riman  r.  City  of  Tonkers,  109  App. 
Div.  246,  05  N.  Y.  Supp.  816.  The 
particular  character  of  the  relief  to 
be  awarded  may  still  rest  in  the  Su- 
preme Court.  See  Bates  r.  Holbrook, 
171  K.  Y.  688.  For  proceedings  upon 
plaintiiTs  assessment  of  damages,  see 
Forms  1573,  etc.,  p.  1758. 
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CHAPTER  XVI. 
EXECUTING  THE  JUDGMENT. 
I.  Execution  against  pbopkbtt. 

II.   EXECUnOIY   AGAINST   THE  PERSON. 

III.  Enforcing  judgment  foe  specific  relief  bt  judioiai.  sale 

OR  OTHERMnSE. 

V.  Enforcing  judgment  for  costs  against  a  third  person  in- 
terested. 


ARTICLE  I. 
Execution  against  Peopebtt. 


FORMS. 
I.  Leave  to  issue  execution.  2181. 

2164.  Affidavit  to  obtain  leave  to  issue 
execution  for  possession  of 
realty  after  death  of  party 
against  whom  judgment  was 
had. 

2166.  Notice  of  motion  thereon. 

2166.  Order  thereon. 

2167.  Affidavit  to  move  for  leave  to 

issue  execution  after  lapse  of 
five  years. 

2168.  Notice  of  motion  thereon. 

2169.  Another  Form,  by  order  to  show 

cause  directing  mode  of  ser- 
vice. 

2170.  Order  thereon. 

2171.  Affidavit  to  move  for  execution 

against  property  of  a  judg- 
ment debtor  having  died  after 
judgment. 

2172.  Notice  of  motion  thereon. 

2173.  Another  Form,  by  order  to  show 

cause  directing  mode  of  ser- 
vice. 

2174.  Order  thereon. 
2176.  Petition   to   Surrogate's   Court 

for  execution  against  prop- 
erty of  a  judgment  debtor 
having  died  since  judgment. 

2176.  Decree  thereon. 

2177.  Affidavit  or  petition  to  obtain 

execution  or  judgment  against 
executor  or  administrator  as 
such. 

2178.  Notice  of  application  to  surro- 

gate thereon. 

2170.  Another  Form,  bv  order  to  show 
cause,  with  directions  as  to 
service. 

2180.  Undertaking  by  legatee  or  next 
of  kin  before  issuing  execu« 
tion  on  judgment  against  ex- 
ecutor or  a&iinistrator. 


Order  of  surrogate  that  execu- 
tor (or  administrator)  ren- 
der an  intermediate  account 
(under  N.  Y.  Code  Civ.  Pro., 
I  2725,  subd.  1). 

Order  of  surrogate  allowing  ex- 
ecution against  executor  or 
administrator  as  such. 

The  execution  and  indobse- 

MENTS. 

Execution  against  property,  on 
judgment  recovered  in  a 
court  of  record,  etc. 

from  a  County  Court, 

upon  a  judgment  rendered  in 
a  court  of  a  justice  of  the 
peace,  etc. 

—  —  where  attachment  hod 
been  levied  and  debtor  was 
personally  served  within  the 
State,  or  (being  a  resident) 
was  served  by  publication,  or 
without  the  State. 

where  attachment  had 

been  levied  and  debtor  is  a 
nonresident,  or  a  foreign  cor- 
poration, and  has  not  been 
served  personally  within  the 
State,  and  has  not  appeared. 

—  against  joint  property,  where 
an  attachment  has  been  levied, 
and  the  debtors  have  ap- 
peared, or  been  personally 
served  within  the  State. 

2188.  —  against  joint  property  of  all, 
and  separate  property  of  some 
of  the  judgment  debtors, 
where  part  only  have  been 
served. 

—  against  property  issued  to  a 
sheriff  who  has  levied  an  at- 
tachment in  the  action,  but 


2182. 

II. 
2183. 

2184. 
2185. 

2186. 

2187. 


2189. 
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whoM  term  of  oiBoe  hM  ex- 
pired. 

2100.  —  for  the  poeeeeeion  of  a  ehat- 
iel  with  or  without  damam 
for  the  taking  or  detention 
thereof. 

SlOl.  The  same;  in  favor  of  defend- 
ant unlese  plaintiff  pays 
value  of  tpeeial  property  in 
chattel,  etc. 

2102.  ExBcotion  for  deliveiy  of  poe- 

seMion  of  real  property  with 
damam. 

2103.  —  for  deficiency  in  foreclosure. 

2104.  —  against  property  of  an  unin- 

corporated aeeoeiation. 

2105.  —  against     real    or     personal 

property  in  the  hanos  of  an 
executor,  etc. 

2106.  —  upon  surrogate's  decree. 

2107.  Affidavit   upon  application   for 

special  execution  under  Code 
Civ.  Pro.,  I  1301. 

2108.  Order  therefor. 

2100.  Special  execution  under  Code 
Civ.  Pro.,  I  1301. 

2200.  Indorsement  on  execution 
(against  property). 

2201-2211.  Statements  suiUble  to  in- 
sert or  substitute  in  forego- 
ing Form. 


ni.  Levy  ard  unmumrr,  mc 

2212.  Bond  to  indemnify  the  sheriff 

on  his  levying  execution. 

2213.  Notice  to  sheriff  of  third  per- 

son's clf  im  to  property  leiifti 
on;  notice  thereof  to  execu- 
tion creditor,  etc. 

2214.  Undertaking  tp  indemnify  sher- 

iff for  not  relinquishing  leij. 

2215.  Notice   by   ofBoer,    indemnified, 

that  he  is  sued,  given  to  en- 
title him  to  recover  over  cm 
the  indemnity. 

2216.  Order  staying  sheriff  from  re- 

moving property  or  releasio^ 
levy. 

2217.  Affidavit  of  sheriff  to  chUin  or- 

der extending  time  to  retani 
conflicting  execution,  ete. 

Order  thereon. 

Notice  of  motion  thereon. 


2218. 
2210. 

IV.     FvmCBAMK  ABD 

2220.  Affidavit  by  purchaser  at 

tion  sale  tor  order  to 
waste. 

2221.  —  by     redeeming     creditor    of 

amount   due    ranaining  un- 
paid, on  Judgment. 

2222.  —  of  agent  to  sum  remsiniBjT 

unpaid  on  mortgage. 


[OX, 

exficu- 

enjoio 


I.    LEAVE  TO  ISSUE  EXECUTION. 
FORM  Mo.  2164. 
to  issue  exscutioB  for  posiesacn  of  realty  after 


Affidavit  to  obtain  leave 

death  of  party  agaiast  whs: 


jndgmtttt  was  had.i 


[Title  of  court  and  action.'] 
IVcnue.] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  [plaintiff]  in  the  above-aititled  action. 

II.  That  final  judgment  herein  was  duly  entered  in  his  favor 
and  against  Y.  Z.,  of  ,  the  above-named  [defendant],  on  tlie 

day  of  ,  19     ,  for  the  recovery  of  the  possession  of 

the  following  real  property,  to  wit:  [description"]. 

III.  That  thereafter  and  on  or  about  the  day  of 

19  ,  the  said  [defendant]  died  intestate,  leaving  A.  B.  and 
O.  D.  his  only  heirs-at-law  [or,  leaving  a  last  will  and  testament, 
which  has  been  duly  admitted  to  probate  by  the  surrogate  of 
Ihe  county  of  ,  whereby  he  devised  the  said  real  property 


IN.   T.    Code    Civ.    Pro.,    I    1876  (clause  2).    See  notee,  pp. 2121^2126. 
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to  A.  B.  and  C.  D.],  who  are  the  present  and  sole  occupants  of 
the  land  so  recovered  lor,  otherwise  according  to  the  case], 

[Jurat  ]  \_8ignature.'] 

FORM  No.  2160. 

Notice  of  motion  for  leave  to  issue  execution  for  possession  of  realty  after 
death  of  party  against  whom  judgment  was  had.2 

{Title  of  court  and  action,'] 

Please  take  notice,  that  [upon  the  annexed  affidavit  of  A,  T., 
verified  the  day  of  ,  19     ]  application  will  be  made 

to  this  court,  at  a  Special  Term  thereof,  to  be  held  at  the  City  llall 
[or.  County  Court  House],  in  the  city  of  ,  in  the  county  of 

,  on  the  day  of  ,  19     ,  at  o'clock  in  the 

noon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  granting  leave  to  issue  and  execute  an  execu- 
tion or  writ  of  possession  for  the  delivery  of  the  possession  of 
the  real  property  described  in  the  judgment  rendered  the 
day  of  ,  19     ,  in  the  above-entitled  action,  in  the 

Court  of  ,  in  favor  of  the  said  [name']  against  the  said 

[name] J  and  for  such  other  or  further  relief  as  may  be  just 
The  said  property  is  thus  described  in  said  judgment 
[description,] 

[Date.]  [Signature  and  office  address  of]^ 

[Address]  To  ,  Attorney  for  [moving  party.] 

[Occupants  of  the  lands,  and  to  the  heirs  or 
devisees,  or  grantees,  of  the  deceased.] 

FORM  No.  2166. 

Order  granting  leave  to  issue  execution  for  the  possession  of  realty  on  a 
judgment  recovered  against  a  party  since  deceased.3 

At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
[Title  of  action.] 

Upon  reading  and  filing  the  affidavit  of  A.  B.,  verified  on  the 
day  of  ,  19     ,  and  upon  proof  of  due  notice  of  this 

motion  to  all  the  persons  entitled  to  such  notice,  and  after  hear- 
ing A.  T.,  Esq.,  attorney  for  [plaintiff],  in  support  of  the  motion, 
and  Z.  T.,  Esq.,  attorney  for  the  heirs  at  law  [or,  devisees  —  or 

2  Twenty  days' notice  must  be  given,  in  less  than  eight  days.    Application 

and  serred  in  the  same  manner  as  a  should  be   made  to  the  court.      See 

summons  in  an  action  in  the  Supreme  next  note. 

Court.     N.  Y.  Code  Civ.  Pro.,  |  1376.  a  See  Form  2192,  p.2167»foran  ex- 

Hence  notice  should  not  be  given  by  ecution  for  possession  of  real  property, 

an  order  to  show  cause  which,  by  the  Under  X.  Y.  Code  Civ.  Pro.,  I  1376, 

rules  of  practice,  must  be  returnable  apply  for  this  order  to  the  court  in 
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other  parlies'l  of  the  deceased  [or,  no  one  appearing],  in  opposi- 
tion thereto,  and  due  deliberation  being  had;  Now,  on  motion 
of  A.  T.,  Esq.,  attorney  for  the  plaintiff,  it  is: 

OsDERED,  that  leave  be  and  hereby  is  granted  to  lname'\  the 
[plaintiff]  herein,  to  issue  and  execute  an  execution  upon  the 
judgment  rendered  herein  on  the  day  of  ,  19     ,  in 

favor  of  said  plaintiff  and  against  the  above-named  defendant 
[namely  now  deceased,  for  the  recovery  of  the  possession  of  the 
real  property  described  in  the  said  judgment,  and  that  such  execu- 
tion may  be  issued  in  the  same  form  and  be  executed  in  the  same 
manner  as  if  the  said  judgment-debtor  was  still  living. 

Enter:  [signature  of  judge  hy  initiah  of  name  and  iiile']' 

FORM  Mo.  2167. 
AiBdsvit«  to  more  for  leave  to  iatae  eittciitioii  after  lapse  of  ^9  ytmim> 

[Title  of  court  and  action.'] 
[Venue.'] 

A.  B.,  being  duly  sworn,  says: 

T.  That  he  is  the  [plaintiff]   above-named.* 


which  jud^nnent  was  rendered,  "  upon 
giving  twenty  days'  notice  to  the  oc- 
cupants of  the  lands  so  recovered,  and 
to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the 
heirs  at  law  of  said  deceased:  said 
notices  to  he  served  in  the  same  man- 
ner as  a  summons  is  directed  to  be 
sensed  in  an  action  in  the  Supreme 
Court."  Although  this  section 
(I  1376)  does  not  expressly  require 
the  application  to  be  made  to  the 
court  instead  of  a  judge,  yet  by  sec- 
tion 1377  of  the  Code  it  is  evident 
that  it  should  be  made  to  the  court. 

4  A  petition  will  not.  if  seems,  su- 
fice.  Matter  of  Holmes,  59  Hun,  360, 
13  N.  Y.  Supn.   100. 

BN.  Y.  Code  Civ.  Pro.,  IS  1377. 
1378.  The  five  years  are  computed 
from  the  time  of'  docketing  (Kupfur 
r.  Frank,  30  Hun,  74).  and  include 
the  dav  of  docketing.  Aultman,  etc., 
Co.  r.  Taylor,  163  X.  Y.  54.  And  by 
Code  Civ.  Pro.,  It  1382,  a  stay  is  not 
counted  as  a  part  of  the  time  limited 
for  issuing  an  execution,  or  for  mak- 
ing an  application  for  leave  to  issue 
an  execution  from  a  court  of  record. 

In  Merene«8  r.  Brenon,  7  Wkly.  Dig. 
24,  it  was  held  that  leave  to  issue 
execution    (for  the  first  time)    after 


five  years  may  be  granted  upon  no- 
tion of  the  personal  representative  of 
a  deceased  judgment  creditor.  Or,  by 
the  representative  of  a  deceased  joint 
plaintiflr  uniting  with  the  surviving 
plnintiflT.  Matter  of  Armstrong,  Z5 
Misc.  327,  71  N.  Y.  Supp.  951. 

If  execution  has  been  issued  and 
returned  wholly  or  partly  unsatisfied 
or  unexecuted  within  the  ^xe  years, 
no  leave  of  court  is  necessary  to  issue 
it  again.  Cooper  r.  Bailevr  69  App. 
Piv.  358,  74  N,  Y,  Supp. '6(57;  Imp. 
Bank  r.  Quackenbush,  80  Hun.  Ill, 
30  N.  Y.  Supp.  35;  rev*d.  on  another 
point.  143  N.  Y.  567.  And  even  if 
issued  (for  the  first  time)  after  the 
said  five  years  without  leave,  the  ex- 
ecution is  not  void,  but  voidable  only 
in  the  discretion  of  the  court.  Sec 
Aultman,  etc..  Co.  c.  Syme,  56  App. 
Div.  165,  67  N.  Y.  Supp.  530:  id.,  163 
X.  Y.  54;  Bank  of  Geneaee  r.  Spencer. 
18  N.  Y.  150;  Wooster  r.  Wuterich,  2 
Abb.  X.  C.  206. 

•  The  Code  does  not  expressly  re- 
quire the  afiidavit  to  be  made  by  a 
party  to  the  judgment-record.  An 
assignee  of  the  judgment  may  make 
the  affidavit.  See  Duell  r.  Alvord,  41 
Hun,  196,  198. 
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II.  That  final  judgment  was  duly  rendered  in  the  ahove- 
entitled  action,  in  favor  of  the  [plaintiff]  and  against  the  [de- 
fendant], in  this  court,  for  the  sum  of  dollars  and 
cents  \_or  specify  other  relief  granted]  j  and  the  same  was  duly 
docketed  therein  on  the  day  of  >  1^  >  C*^  ^^^  ^f 
a  judgment  of  a  cour*  of  record,  add:  in  the  clerk's  office  of  said 
court  —  or  if  the  Supreme  Court:  in  the  county  clerk's  office  of 

county  —  in  case  of  a  judgment  in  the  N,  Y.  City 
Municipal  Court^  or  in  a  justice's  courts  add,  instead:  and  a* 
transcript  thereof  was  duly  filed  and  the  judgment  docketed  in 
the  office  of  the  clerk  of  the  county  of  ,  on  the  day  of 

III.  That  no  execution  has  ever  been  issued  on  said  judgment 
{^and  in  case  of  a  money- judgment,  add:  and  the  same  remains 
wholly  unsatisfied,  and  no  part  thereof  has  ever  been  paid*®  or 
collected  —  or  if  partly  collected,  substitute  after  the  word 
'*  judgment":  and  the  same  remains  partly  unsatisfied  in  that 
there  has  been  collected  thereon  only  the  sum  of  dollar* 
and  cents,  which  was  paid  on  the  day  of  , 
19  ,  but  leaving  the  sum  of  dollars  and  cents  still 
due  and  unpaid  upon  said  judgment  —  or  otherwise  state  the 
facts  concisely'], 

[Or  in  case  of  an  assignment  of  the  judgment,  substitute :^^] 
III.  That  the  said  judgment  was  assigned  by  [plaintiff]  on  the 
day  of  ,19     ,  to  [naming  assignee].      That  as  the 

deponent  has  been  informed  by  the  said  assignor  and  verily 
believes,  prior  to  said  assij^nment  no  execution  was  ever  issued 
upon  the  said  judgment  [if  money  judgment,  add:  and  at  the 
time  of  said  assignment  the  judgment  remained  wholly  unsatis- 

7  Application  for  leave  to  issue  ex-  570,  and  Duell  v.  Alvord,  41  id.  196, 

eoution  on  such  a  judjo^nient  must  be  holding  that  an  affidavit  to  the  effect 

made  to  the  Supreme  Court.  "  that  said  judgment   is  wholly  un- 

S  Apply  to  the  County  Court  of  the  satisfied  and  unpaid  "  is  sufficient  in 

county  in  which  such  a  judgment  was  the  absence  of  any  evidence  to  the 

rendered  for  leave  to  issue  execution  contrary.    Tliat  a  court  in  such  a  case 

thereon.    N.  Y.  Code  Civ.  Pro.,  I  3022  is  bound  to  be  "  satisfied  "  within  the 

(last  clause).     See  also  id.,  %%  3133,  meaning  of  the  Code,  see  Kincaid  v. 

3225  and  3226,  for  the  same  provision  Richardson,   0   Abb.  N.   C.   315,   321. 

for  Justices'  Courts  of  certain  cities.  But  the  affidavit  should  be  made  by 

t^  Since  the  amendment  of  1804  to  one  presumed  to  have  knowledge  of 

sections    376,    382   and   3017   of   the  any  payment. 

Code,  a  judgment  of  a  court  not  of  H  This  clause  when  used  it  would 

record  is  presumed  paid  only  after  the  be  well  to  have  supplemented  by  the 

lapse    of   twenty    years,    provided   a  affidavit  of  the  assignor,  to  the  effect 

transcript  of  the  judgment  is  obtained  that  before  the  assignment  no  execu- 

within  six  years  and  the  judjrment  tion  had  been  issued  and  nothing  paid 

docketed  in  the  county  clerk's  office.  on  the  judgment,  etc.     Or  show  ina- 

10  See  Wadley   v.   Davis,   30  Hun,  bility  to  present  such  affidavit. 
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fied  and  unpaid,  and  that  no  execution  has  been  issued  since  die 
assignment,  and  that  the  judgment  still  remains  wholly  unsatis- 
fied and  unpaid]. 

[//  an  order  to  show  cause  is  asked,  state  reason,  as  thiis:'\  IV. 
An  order  to  show  cause  is  necessary  for  the  reason  that  it  is 
essential  that  such  order  should  provide  for  the  manner  of  giving 
notice"  of  the  application  for  leave  to  issue  execution  to  the 
said  [judgment  debtorly  who  resides  out  of  this  State  at  ,  in 

the  State  of  [or,  who  resides  in  this  State  at  ,  but 

personal  service  cannot  with  reasonable  diligence  be  made  upon 
him  —  setting  forth  in  detail  the  efforts  made  to  serve  him;  see 
Forms  in  Volume  I,  Chap.  /F], 

V.  Xo  previous  application  has  been  made  for  the  order  to 
show  cause  now  sought. 

[./lira/.]  [Siffnafure^l 

FORM  No.  2168. 

Notice  of  motion  for  leave  to  inne  czeeiitioB  after  tlie  lapse  of  five  ytsnM 

[Move  the  court,  see  Forms  815,  etc.,  and  state  order  asked,  as 
thus:'\  granting  ieave  to  issue  an  execution  on  the  final  judgment 
rendered  in  this  action  in  the  Court  of  ,  and  entered 

on  the  day  of  ,  19     ,  or  for  such  other  [tffc] 

FORM  No.  2109. 
Another  Form,  by  order  to  show  cense,  directing  mode  of  8ernce44 

At    a    Special    Term    [etc.,    as   in 

Form  820,  p.  1174  of  this  volume]. 

[Title  of  action.] 

On  the  annexed  affidavit  of  A.  B.,  verified  the  daj  of 

,   19     ,  and  on  motion  of  A.   T.,  Esq.,  attorney  for 

[judgment  creditor  or  assignee']  :  * 

Obdebed,  that  the  [parties  to  he  served]  herein  show  cause  at 
a  Special  Term  of  this  court  to  be  held  at  the  County  Court 
House  [or.  City  Hall]  in  the  [city]  of  ,  on  the  day 

12  N.    Y.    Code    Civ.   Pro.,    $    1378  or  a  judge  thereof;  and  as  an  order 

(first  clause).  {granting  leave  to   issue  execution  is 

!«'  As  to  manner  of  service,  see  N.  Y.  to  be  made  by  the  court  (N.  Y.  Code 

Code   Civ.  Pro.,    S    1378.     The  judg-  Civ.  Pro.,  fi  1377),  this  order  to  show 

ment    debtor    alone    need    be    served.  cause  must  be  made  returnable  before 

8hultes  V.  Sickles,  70  Hun,  479,  24  the  court  out  of  which  the  execution 

N.  Y.  Supp.  145;  aff'd,  147  N.  Y.  704.  is  to  be  issued.     In  courts  of  record 

14  Must  be  a  court  order.     S  1378.  this  is  the  court  in  which  the  jud^- 

See  Vol.  I,  p.  128,  paragraph  106,  and  ment  was  originally  rendered;  but  ia 

note  45  thereto,  to  the  effect  that  ap-  the    case   of   judgments    of   inferior 

plication  for  such  an  ew  parte  order  courts,  such  as  those  rendered  in  Jus- 

to  show  cause  (used  as  a  short  notice  tices'  Courts  and  in  New  York  city 

of  motion)  must  be  made  to  the  court  Municipal  Courts,  these  applicttions 

before  whom  the  motion  is  to  be  made,  must  be  made  to  the  County  Court  of 
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of  9  19     y  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  an  execution  should  not 
issue  on  the  final  judgment  of  this  court  [or,  specify  other  c(yurt'\ 
entered  in  this  action  on  the  day  of  ,  19       [a 

transcript  of  which  was  duly  filed  in  the  county  clerk's  office 
on  the  day  of  ,  19     ],  and  why  the  said  [judgment- 

creditor'}  should  not  have  such  other  or  further  relief  as  may  be 
just. 

[^When  adverse  party  is  a  nonresident,  and  his  exa^t  resi- 
dence is  doubtful,  add:^^}  And  it  is  further  obdebed,  that  notice 
of  this  application  for  leave  to  issue  such  execution  be  given  to 
the  said  [adverse  party}  by  serving  on  him  personally,  on  or  be- 
fore the  day  of  ,  19  ,  a  copy  of  this  order  and 
the  annexed  affidavit,  at  ,  in  the  State  of  or  at 
such  other  place  in  the  said  State  as  the  said  [adverse  party} 
may  be  found. 

[Or  where  judgment  debtor  cannot  be  served  personally  with 
reasonable  diligence:}  And  it  is  further  obdebed,  that  a  copy 
of  this  order  and  of  the  said  affidavit  be  served  upon  [adverse 
party},  by  a  publication  of  this  order  once  a  week  for  weeks 

successively  in  the  ,  a  newspaper  published  in  the  county 

of  ,  and  by  depositing  in  the  post  office  at  ,  on  or 

before  the  day  of  ,  19     ,  a  copy  of  this  order  and 

said  affidavit,  contained  in  a  securely-closed  postpaid  wrapper 
directed  to  the  said  [adverse  party;  or  state  other  manner  of  ser- 
vice as  may  be  directed  by  the  court}, 

[For  another  form  of  direction,  see  Form  2173.] 
Enter:  [signature  of  judge  by  initials  of  name  and  title}, 

FORM  No.  2170. 
Order  graating  leave  to  issue  execntioB  after  the  lapse  of  five  7ears.i« 

At  a  Special  Form  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume}. 
\^Titl€  of  action.} 

The  motion  for  leave  to  issue  execution  on  the  final  judgment 
entered  in  this  action  and  duly  docketed  on  the         day  of  , 


tlie  county  in  which  the  judf^nent  was  adverse  party,  if  he  is  a  resident  of 

rendered,  and  to  the  Supreme  Court  the  State,  and  personal  service  can, 

for  the  county  of  New  York  respec-  with    reasonable   dilij?enoe,   be   made 

tively.    /(J.,  SI  3022  (last  clause)  and  upon   him   therein,  otherwise,  notice 

3220.  must  be  given  in  such  manner  as  the 

15  Under    N.    Y.    Code    Civ.    Pro.,  court  directs." 

I  1378,  such  an  order  to  show  cause  16  N.  Y.  Code  Civ.  Pro.,  ||    1377, 

used    as   a    short    notice    of    motion  1378. 
""must  be  served  personallv  upon  the 
134 
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19  [and  the  transcript  of  which  was  duly  filed  and  the  judg- 
ment docketed  in  the  office  of  the  clerk  of  on  the 
day  of  ,  19  ],  having  been  duly  heard;  and  upon  read- 
ing and  filing  the  affidavit  of  ,  verified  on  the  day 
of  ,  19  [whereby  it  is  proved  to  the  satisfaction  of  the 
court  that  the  said  judgment  remains  wholly  —  or,  partly  —  un- 
satisfied] ;"  and  upon  reading  and  filing  die  notice  of  motion 
\qt,  order  to  show  cause]  dated  the  day  of  ,  1^  > 
and  upon  reading  and  filing  [specifying  papers  in  opposition]^ 
and  after  hearing  A,  T.,  Esq.,  attorney  for  [judgmerU  creditor 
or  assignee'ly  in  support  of  the  motion,  and  Z.  T.,  Esq.,  attorney 
[or,  and  on  reading  and  filing  proof  of  due  service  of  notice 
of  motion  and  no  one  appearing]  for  [the  judgment  debtor]  in 
opposition,  and  after  due  deliberation  being  had  thereon;  Now,, 
on  motion  of  A.  T.,  Esq.,  attorney  for  [judgment  creditor  or  as- 
signee] j  it  is: 

Obdered,  that  said  motion  be  and  the  same  is  hereby  granted, 
and  that  leave  be  and  hereby  is  given  to  the  said  [judgment  cred- 
itor or  assignee]  to  issue  an  execution  upon  the  said  judgment 

Enter:  [signature  of  judge  by  initials  of  name  and  title]^^ 

FORM  No.  2171. 

Affidavit  to  move  for  tzecutioB  agaimt  property  of  a  Judgmoit  Mitor  hsf* 

iaf  died  after  Jiidciiieat.i9 

[Title  of  court  and  action.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says : 

L  That  he  is  the  [plaintiff]  in  the  above-entitled  action. 

II.  That  the  [plaintiff]  *  on  the  day  of  ,  1»    r 

in  the  Court  of  the  of  [or,  before  J.  P.,  Esq., 

17  It  may  be  weU  to  insert  this  re-  lo  Uimeceseary  for  purpoee  of  en- 
cital  in  case  of  a  money  judgment,  forcins  execation  issued  before  tbe 
See  Code  Civ.  Pro.,  S  1378.                       debtors  deatii.     Wood  r.  Morehouse, 

The  validitv  of  the  judgment  is  not  1  Lans.  405;  AUan  v.  Hoffman,  11  Va. 

an  issue  which  can  be  raised  upon  the  L.  J.  603. 

motion.     Matter   of   Armstrong,    35  Required  where  death  is  before  is- 

Misc.  327,  71  N.  Y.  Supp.  951.  sue  of  execution,  by  N.  Y.  Code  Ov. 

18  Leave  to  issue  nuno  pro  iufie  will  Pro.,  IS  1370,  1380,  1381.  See,  also, 
not  be  granted  with  a  possible  result  note  28,  p.  2132.  An  execution  iwied 
of  exposing  subsequent  purchasers  to  without  leave  is  void.  Prentiss  «. 
litigation.     Hansee  9.  Fiero,  60  Hun,  Bowden,  145  N.  Y.  342. 

563,  25  Abb.  N.  C.  46,  10  N.  Y.  Supp.         The  Code  does  not  expressly  require 
404.  the  affidavit  to  be  made  1^  a  party 
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a  justice  of  the  peace  of  the  town  of  —  or,  in  the  Municipal 

Court  of  the  city  of  New  York,  in  the  district],  in  the 

counl^  of  ,  recovered  a  final  judgment  against  the  [de- 

fendant], the  said  Y.  21.,  for  \_or,  directing  the  payment  by  the 
said  Y.  Z.  to  the  said  A.  B.,  of]  the  sum  of  dollars  and 

cents  damages  and  costs.  [May  add  facts  showing  the  judgment 
to  be  a  lien^  on  property  described,  as  for  instance:']  That  the 
judgment-roll  upon  said  judgment  was  duly  filed^^  and  the  judg- 
ment duly  docketed  in  the  office  of  the  clerk  of  the  county  of 

[or,  of  the  Court  of  ],'  on  the  day  of  ^ 

19  ,  [and  in  case  of  a  judgment  of  any  court  other  than  the 
Supreme  (and  including  also  cases  where  execution  is  to  be 
issued  to  another  county) y  add:  and  a  transcript  of  said  judg- 
ment was  duly  filed  and  the  judgment  was  duly  docketed  in  the 

county  clerk's  office,^  on  the  day  of  ,  19     ]. 

IIL  That  said  Y.  Z.  died  on  the  day  of  ,  19     ," 

intestate,  leaving  C.  D.  and  E.  F.  as  his  only  heirs^  at  law  [or, 
leaving  a  last  will  and  testament  which  has  been  duly  admitted 
to  probate  by  the  surrogate  of  the  county  of*  ,  whereby 

the  real  property  hereinafter  described  was  devised  to  C.  D.  and 
E.  F.],  and  letters  of  administration  [or,  letters  testamentary 
under  said  will]  were  duly  granted  upon  the  estate  of  the  said 
deceased  judgment  debtor  by  the  surrogate  of  county  to 

[naming  administrator  —  or,  to  ,  the  executor  named  in 

said  will],  on  the  day  of  >  19     >  and  the  said  ad- 

ministrator [or,  executor]  has  duly  qualified  as  such  [and  more 

to  the  judgment-record,  and  it  may  be  with  leave  of  court.  Atlas  Refinin<? 
made  by  an  assignee  of  the  judgment.  Co.  r.  Smith,  62  App.  Div.  109,  64 
See  Duell  r.  Alvord,  41  Hun,  196.  N.  Y.  Supp.  1044,  reviewing  and  dis- 
Instead  of  obtaining  an  order  of  court  tinguishing  the  earlier  statutes,  and 
and  a  decree  of  the  surrogate  grant-  cases  thereunder  holding  to  the  con- 
ing  leave   to   issue   an   execution,   a  trary. 

judgment  creditor  may  in  some  cases  2i  By  N.  Y.  Code  Civ.  Pro.,  fi  1250, 
find  it  a  preferable  course  to  apply  a  judgment  does  not  become  a  lien  on 
(after  six  months  have  elapsed  after  real  property  and  chattels  real  until 
the  issue  of  letters)  to  the  surrogate  the    judgment-roll    is    filed   and    the 
by  petition  for  an  order  directing  the  judgment  docketed.    In  case  of  a  jus- 
executor  or  administrator  to  pay  the  tice's  judgment,  however,  omit  state- 
judgment     (or     a     just     proportion  ment  as   to   filing  of  judgment-roll, 
thereof)   out  of  assets  in  his  hands.  See  id.,  %  1367. 
N.  Y.  Code  Civ.  Pro..  §  2722.    And  see  «  See  id,,  §  1251 
\fcNulty  V,  Hurd,  72  N.  Y.  518.  23  More  than  one  year  previously, 
a^'N.   Y.    Code    Civ.    Pro.,    %    1389  or   three  years  if  a   lien   upon   real 
( first  clause ) .    If  the  judgment  is  not  estate  is  shown.      Id.,  fi  1380. 
la  lien  on  any  property  against  which  24  Where  there  are  tenants  of  the 
it  may  be  enforced,  execution  may,  property  it  is  well  to  specify  their  in* 
notwithstanding,    be    iMned    thereon  terests  therein. 
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tfian  three  yean  have  elapsed  since  the  said  letters  were  dulv 
granted]." 

[Or  in  the  cases  specified  in  third  sentence  of  N.  Y.  Code  Civ. 
Pro.,  §  1380,  substitute  the  follomng:]  III.  That  said  Y.  Z.  died 
intestate  at  on  the  day  of  »  19     ,  and  that 

although  three  years  have  elapsed  since  said  death,  letters  of 
administration  upon  his  estate  have  not  been  granted  by  the 
Surrogate's  Court  of  the  county  of  ,  in  which  the  de- 

cedent resided  at  the  time  of  his  death  [or.  That  said  Y.  Z.  died 
at  ,  on  the  day  of  ?  19     ,  and  resided  out  of  this 

State  at  the  time  of  his  death  at  —  specifying  place  —  and  that  al- 
though three  years  have  elapsed  since  said  death,  neither  letters 
testamentary  nor  letters  of  administration  have  been  granted  by 
the  Surrogate's  Court  of  the  county  of  ,  in  which  the  property 

on  which  the  said  judgment  is  a  lien  situated]  ;  and  the  said  de- 
cedent did  not  leave  any  personal  property  within  this  State  upon 
which  to  administer  [state  evidence  or  means  of  information^^. 

IV.  That  at  [or,  after]  the  time  the  said  judgment  was  dulv 
docketed  in  said  county  [and  at  the  time  of  his  death] 
the  said  Y.  Z.  was  the  owner  of  real  property  situated  therein, 
upon  which  the  said  judgment  was  and  still  is  a  lien  [to  wit  — 
add  a  particular  description,  if  practicabW].^ 

V.  That  [no  execution  on  said  judgment  has  ever  been  issued. 
and]  the  said  judgment  remains  wholly  unsatisfied  and  unpaid^ 
[or,  remains  partly  unsatisfied,  in  that  the  sum  of  dollars 
and               cents  is  still  due  and  unpaid  thereon],  f 

VI.  That  on  the  day  of  ,  19  ,  a  decree,  a  certi- 
fied copy  of  which  is  hereto  annexed,  was  duly  made  by  the 
Surrogate's  Court  of  county  granting  the  [plaintiff] 
leave  to  issue  an  execution  upon  said  judgment  [or  if  applicaiion 
therefor  is  pending  or  has  not  yet  been  made^  state  the  fad]. 

15  Where  the  lien  of  the  judgment  the  execution.    Atlas  Refining  Co.  r. 

was  created  as  prescribed  in  section  Smith,  52  App.  Div.   109,  64  X.  T. 

1251  of  the  Code,  the  affidavit  must  Supp.  1044. 

show  that  three  years  have  elapsed  ^  That  this  is  sufficient  under  Code 

since  letters  testamentary  or  letters  Civ.  Pro.,  S  1381,  see  notes  10  and  11. 

of    administration    have    been    duly  p.  2127  of  this  volume, 

granted  upon  the  estate  of  the  dece-  ts  There  is  no  requirement  that  the 

dent.     Code  Civ.  Pro.,  |   1380.      See  application  for  leave  of  the  surrogate 

id^  I  1382,  to  the  effect  that  a  stay,  must  precede  the  application  to  the 

etc.,  is  not  a  part  of  the  time  limited  court.     Either  application  may  pre- 

for  making  an  application  for  leave  cede  the  other.    See  Kerr  r.  Kreuder. 

to  isKiie  an  execution.  28  Hun,  452.    Ordinarily  it  is  better 

M  This  is  not  essential  to  the  right  to  get  leave  of  the  court  whose  judg- 

of  the  court  to  authorise  issuance  of  ment  is  to  be  enforced,  before  apply- 
ing to  the  surrogate. 
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[//  order  to  show  cause  is  asked,  state  reason,  as  thus:'\ 
VIL  An  order  to  show  cause  is  necessary,  for  the  reason  that  it 
is  essential  that  such  order  should  provide  for  the  manner  of 
^ving  notice  of  this  application  for  leave  to  issue  execution  to  the 
persons  whose  interest  in  the  said  property  will  be  a£Fected  by  a 
sale  by  virtue  of  the  execution,  because  [some  of]  the  said  persona, 
viz.  [naming  them']y  are  not  residents  of  this  State,  but  reside  in 
,  in  the  State  of  [or  othertvise  state  reasons  for 

special  directions  as  to  service']. 

VIII.  Xo  previous  application  has  been  made  for  an  order  to 
ehow  cause  herein  for  this  purpose. 

[Jurat.]  [Signature.] 

FORM  No.  2172. 

Notice  of  motion  for  ezecntion  against  property  of  a  Judgment-debtor  hav- 
ing died  after  Jndgmentjw 

[Move  the  courts  see  Form  No.  815,  etc.,  and  state  order 
desired,  thus:]  granting  leave  to  the  [plaintiff]  to  issue  an 
execution  upon  the  final  judgment  herein  [and  against  the 
hereinafter-described  property  of  the  above-named  defendant, 
now  deceased  —  or,  against  the  property  of  above  named  Y.  Z., 
d 'teased,  which  is  described  in  the  annexed  affidavit,  and  upon 
which  property  the  said  judgment  is  now  a  lien,]'*  with  like 
effect  as  if  the  said  judgment  debtor  was  still  living,  or  for  such 
other  or  further  relief  as  may  be  just.  [The  property  above- 
mentioned  is  described  as  follows  —  description.] 

[Address  to  and  serve  on  all  persons  whose  interests  may  he 
affected  hy  a  sale;  as  well  as  on  the  debtor's  executor  or  adminis' 
irator.] 

FORM  No.  2178. 
Another  Form,  by  order  to  show  cense  directing  mode  of  ieryice.tt 

[As  in  Form  2169  to  the  *,  continuing:] 

Obdebed,  that  C.  D.,  the  executor  [or,  administrator]  of  Y.  Z., 
deceased,  and  [naming  all  whose  interests  may  be  affected  6y 
sale],  show  cause  at  a  Special  Term  of  this  court  to  be  held  at 
the  county  court  house  at  ,  in  the  county  of  , 

on  the  day  of  ,  at  o^clock  in  the  noon  of 

»N.  Y.  Code  Civ.  Pro.,  fill  137ft-  32  By  N.  Y.  Code  Civ.  Pro.,  |  1381, 

1381.     See,   also,   notes  to   previous  this  order  must  be  a  court  order,  if 

Form.  it  contains  directions  as  to  manner  of 

ao  Matter  of  Wadley,  29  Hun,  12.  service. 

81  See  note  20  to  Form  2171. 
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that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  an 
execution  should  not  issue  upon  the  final  judgment  herein  [against 
the  hereinafter-described  property  of  Y.  Z,,  deceased  —  or,  against 
the  property  of  the  above-named  Y.  Z.,  deceased,  which  is  described 
in  the  annexed  affidavit  —  and  upon  which  the  said  judgment  is  a 
lien,]  with  like  effect  as  if  said  judgment-debtor  was  still  living. 
Service  of  this  order  and  the  said  affidavit  of  A.  B.,  upon  C.  D., 
the  executor  \ot,  administrator]  of  Y.  Z.,  deceased,  and  upon 
\namxng  the  persons  to  he  served'ly  either  personally  or  by  de- 
positing in  the  post  office  at  ,  on  or  before  the  day 
of  ,  19  ,  a  copy  of  this  order  and  said  affidavit  con- 
tained in  a  securely-closed  postpaid  wrapper  directed  to  each  of 
the  said  person*  [or  in  such  other  manner  as  the  court  pre- 
scribe^l,  shall  be  sufficient,  [For  another  form  of  direction  see 
Form  No,  2169.]  [If  not  referred  to  as  described  in  the  a^- 
davit,  may  add:  The  property  above-mentioned  is  described  as  fol- 
lows :  —  description.'y^ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.l 

FORM  No.  2174. 

Order  of  court  allowing  ezecntioB  against  property  of  judgment-debtor  liav- 
ing  died  since  iudgment.M 

At  a  Special  Term**  [etc.,  as  in  Form 
No.  820,  p.  1174  of  this  volumel. 
[Title  of  action.'l 

Upon  reading  and  filing  the  affidavit  of  A.  B.,  verified  on  the 
day  of  ,  19     [and  the  order  of  the  Surrogate's 

Court  thereto  annexed],  whereby  it  appears  that  [here  recite 
concisely  the  facts,  as  <Atw]  the  final  judgment  recovered  by  A.  B. 
in  this  court  on  the  day  of  ,  19     ,  for  [or,  directing 

the  payment  of  the  said  Y.  Z.  to  the  said  A.  B.  of]  the  sum  of 
dollars,  is  unsatisfied  [and  is  a  lien  upon  the  real  property 
below  described  ;]••  and  that  the  sum  of  dollars  remains 

^  Id.,  f   1381.  court  from  which  the  execution  b  to 

83«  The  judgment  need  not  be  a  lien  be    issued,    and    made    upon    notice 

upon  any  property.     See  note  20  to  served  in  the  manner  (and  upon  the 

Form  2171.  persona)     specified    in    «d.,     §     13S1 

34  N.  Y.  Code  Civ.  Pro.,  ff   137^  (subd.  1). 

1381.     See.  also,  notes  to  the  affidavit  86  Although  its  langua^re  is  to  the 

on  which  this  order  is  made.     Pages  contrary,  section  1380  haa  been  con- 

2130-2132.    For  petition  to  surrogate  strued  to  permit  leave  to  issue  exeeu- 

nnd  decree  granting  leave  to  issue  ex-  tion  upon  a  judgment  which  is  not 

ncution.    Roe    Forms   2175,   2176,    pp.  a  lien  upon  any  property.    Atlas  Re- 

213,5.  2136.  fining  Co.  r.  Smith,  52  App.  Div.  109, 

86  This  must  be  an  order  of  the  64  K.  Y.  Supp.  1044. 
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no'w^  due  thereon  with  interest  from  the         day  of  >  19     > 

and  that  more  than  one  year  [or,  three  years]  have  elapsed  since 

letters  testamentary   [or,  of  administration]  were  duly  granted 

upon  the  estate  of  the  said  Y.  Z.,  who  died  on  the  day  of 

,19     ;  and  it  also  appearing  that  due  notice  of  this 

motion  [by  order  to  show  cause  duly  made  by  this  court]  has 

been  given  to  the  executor  [or,  administrator]  of  the  said  Y,  Z;, 

and  to  [naming  <Aem],  being  all  the  persons  whose  interest  in  the 

said  property  may  be  affected  by  a  sale  thereof  by  virtue  of  an 

execution  herein  [if  surrogate's  leave  has  already  had,  may  add: 

and  that  the  surrogate  of  county  has  granted  leave  for  the 

issue  of  such  execution  as  is  hereafter  mentioned],   and  after 

hearing  A.  T.,  Esq.,  attorney  for  A.  B.,  in  support,  of  said  motion, 

and  Z.  T.,  Esq.,  attorney  for  [or,  no  one  appearing],  in 

opposition  thereto,  and  due  deliberation  being  had  thereon ;  Now, 

on  motion  of  A.  T.,  Esq.,  attorney  for  A.  B. : 

Ordered,  that  leave  be  and  hereby  is  granted  to  the  said  A.  B. 
to  issue  an  execution  upon  said  judgment  [to  be  enforced  against 
the  said  property  on  which  it  is  a  lien,]  with  like  effect  as  if  the 
said  judgment-debtor  was  still  living.  [Said  property  is  de- 
scribed as  follows:  —  description.^ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.'] 

FORM  No.  2175. 

Petition  to  surrogate's  court  for  execution  against  property  of  a  judgment- 
debtor,  having  died  since  judgment.87 

Surrogate's  Court,  County  of 


In  the  Matter  of  the  Petition  of 
A.  B.,  for  leave  to  issue  exe- 
cution upon  a  judgment  against 
the  property  of  Y.  Z.,  deceased. 

To  the  surrogate  of  the  county  of 

The  petition  of  A.  B.  respectfully  shows : 

T.  That  your  petitioner   [continuing  as  in  Form  No.  2171, 
p.  2130,  from  the  *  to  the  t,  in  middle  of  p.  2132 ;  concluding  as 

fallows']. 

s"X.  Y.  Code  Civ.  Pro.,  Sfi  1370-  sary  of  the  presentation  of  the  peti- 
13S1,  and  see  notes  to  Form  2171,  tion  to  the  surrogate.  Kerr  v.  Kreu* 
p.  2130  {above).    No  notice  is  neces-      der,  28  Hun,  452. 
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VI.  That  on  the  day  of  ,  19     ,  an  order,  a  cei- 

tified  copy  of  which  is  hereto  annexed,  was  duly  made  by  the  said 
Court**  of  ,  granting  your  petitioner  leave  to  issue 

execution  therefrom  on  said  judgment.     [Or,  if  applicaiion  there- 
for is  pending,  or  not  yet  made,  state  the  fact.'l 

Whebefobe,  your  petitioner  prays  that  a  decree  be  made  by 
this  court  allowing  said  judgment  to  be  enforced  by  execution 
against  the  said  property,  on  which  it  is  a  lien,  witb  like  effect 
as  if  the  said  Y.  Z.  were  still  living,  and  that  [the  said  adminis- 
trator —  with  the  will  annexed  —  or,  executor  of  aaid  Y.  Z.,  and] 
C  D.  and  E.  F.  [naming  all  other  persons  whose  interests  may  h^ 
affected  hy  sal^"]  may  be  cited^  to  show  cause  why  such  decree 
should  not  be  granted,  and  for  such  other  or  further  relief  as 
may  be  just 

[Date."}  \_3ignature.'\ 

IVerificaiion  as  in  Form  No.  821,  p.  1175  of  this  volitme.'\ 

[Citation  as  usual  in  surrogate's  court.'] 

FORM  No.  2176. 

Dtcnt  9i  ■nrrofate'B  cpnrt  aUowiag  ezeciitioB  acaiaat  property  of  jndcmat- 

dtbtor  iMTiBC  died  liace  jadcBient^i 

At  a  Surrogate's  Court,  held  in  and  for 
the  county  of  ,  on  the 

day  of  ,  19     . 

Present:  Hon.  ,  Surrogate. 


In  the  Matter  of  the  Petition  of 
A.  B.,,  for  Leave  to  Issue  Ex- 
ecution against  the  Property 
of  Y.  Z.,  Deceased. 


The  petition  of  A.  B.,  of  ,  duly  verified  the           day  of 
,19     ,  having  been  presented  to  the  surrogate  of  the 

88  This  order  is  made  by  the  court  petition  is  presented  will  be  bound  hj 

from   which  the  execution  is  to  be  the    decree,   even   though   not  cited, 

issued.    Code  Cir.  Pro.,  S  1380  (sec-  Kerr  v.  Kreuder,  28  Hun,  452. 

ond  clause).    Either  application   (to  4iN.  T.  Code  Civ.  Pro.,  i|  137»- 

the  court  or  surrogate)  may  precede  1381.    Three  years  must  have  elapsed 

the  other.    See  note  28,  p.  2132  of  this  before  execution  can  issue  where  the 

volume.  lien  of  the  judgment  was  created  as 

39  Code  Civ.  Pro.,  S  1381  (subd.  2).  prescribed  in  id.,  |  1251.     See  Dwll 

40  Parties  in  interest  making  a  vol*  v,  Alvord,  41  Hun,  196,  and  ease  cited 
untary  appearance  at  the  time  the  in  note  thereto. 
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county  of  for  a  decree  granting  permission  to  issue  an 

execution  against  the  property  of  Y.  Z.,  deceased  \_and  mention 
any  other  papers  relied  on'],  and  due  proof  having  been  made 
thereby  that  [here  recite  concisely  the  facts  upon  which  the  appli- 
cation  is  based  as  they  appear  in  the  petition],  *  and  a  citation 
having  been  duly  issued  thereupon  directing  the  said  executor 
[or,  administrator]  and  [naming  the  other  persons  cited],  the 
parties  entitled  to  such  notice,  to  show  cause  before  this  court  on 
the  day  of  >  19     ,  why  the  prayer  of  the  said  petition 

should  not  be  granted,  and  the  said  citation  having  been  returned 
on  that  day  and  filed,  together  with  proof  of  due  service  thereof 
on  each  of  the  persons  therein  named,  and  the  said  executor  [or, 
administrator]  having  appeared  on  the  return  day  of  the  said 
citation  by  A.  T.,  his  attorney  [and  also  produced  and  filed  his 
intermediate  account  pursuant  to  an  order**  of  this  court  return- 
able on  that  day],  and  [naming  the  parties,  if  any,  appearing] 
having  also  appeared  on  said  day  by  [naming  attorneys]  their 
attorneys  respectively,    and  the   allegations   and   proofs   of   the 
respective  parties  having  been  duly  heard  [may  recite  facts  as  to 
amount  due,  etc.,  established,  if  desired],  and  due  deliberation 
having  been  had  thereon ;  Now,  on  motion  of  M.  N.,  Esq.,  attorney 
for  the  said  petitioner  A.  B.,  it  is 

Adjudged  and  decreed,  that  the  said  A.  B.  be  and  he  is  hereby 
permitted  to  issue  an  execution  upon  the  said  judgment  [against 
the  property  hereinafter  described,  upon  which  the  said  judg- 
ment is  a  lien,]**  with  like  effect  as  if  the  said  judgment-debtor 
was  still  living,  for  the  sum  of  dollars  and  cents, 

together  with  interest  from  the  day  of  ,19     [naming 

date  of  entry  of  judgment^].     [The  property  herein  mentioned  is 
described  as  follows:  —  description.] 

[Signature  of],  Surrogata 

«N.  Y.  Code  C!v.  Pro.,  I  2723,  and         «  s«e  note  20  to  Fonn  2171. 
see  Form  2181,  p.  2142,  and  note  19,  44  N.  Y.  Code  Civ.  Pro.,  |  1211. 

p.  2130  of  this  volimie. 
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FOSM  No.  2177. 

AffidATit  [or  pttitioa]  to  obtain  ezacvtion  on  judgment 
adminiitrator  mm  tiicta.tf 

Surrogate's  Court,  County  of 


In  the  Matter  of  the  Application 
of  A.  B.,  for  Leave  to  Issue 
Execution  on  the  Judgment  re- 
covered hy  him  in  the 
Court  of  against  Y.  Z., 

as  Executor,  etc.,  of  M.  N.,  de- 
ceased. 


[Venue.} 
M.  X.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney**  for  the  above-named  A*  B. 

II.  That  judgment  was  duly  recovered  in  the  court  of  , 
[and  a  transcript  of  said  judgment  was  duly  filed]  and  the  judg- 
ment was  duly  docketed  in  the  office  of  the  clerk  of  the  county  of 

,  on  the  day  of  ,  19     ,  for  the  sum  of 

dollars,  damages  and  costs,  in  favor  of  the  above-named  A.  B., 
and  against  the  above-named  Y.  Z.,  as  executor  [or,  administra- 
tor] of  [etc.]  in  his  representative  capacity. 

III.  That  said  action  was  brought  to  recover  upon  the  follow- 
ing demand,  viz. :  [here  set  forth  the  nature  of  the  cause  of  action 
succinctly,  so  as  to  guide  the  surrogate  in  determining  what  claims 
are  entitled  to  priority  over  it,  and  what  proportion  it  is  eniitled 
to  of  the  assets,  if  they  are  insufficient.*'^ 


46  X.  Y.  Code  Civ.  Pro.,  |$  1826, 
1826.  Judgment  for  costs  against 
representative  is  to  be  enforced  under 
this  section.  Syms  r.  Mayor,  105 
N.  Y.  153. 

46  See  Matter  of  Howell,  2  Redf. 
269. 

4TN.  Y.  Code  Civ.  Pro.,  f  1826. 
Leave  granted  upon  a  judgment  for 
funeral  expenses  against  an  adminis- 


trator, after  the  latter  had  recorerai 
for  the  negligent  killing  of  the  intes- 
tate; the  sUtute  (Code,  fi  1903)  dov 
making  it  imperative  for  the  admin- 
istrator to  deauct  the  amount  of  such 
funeral  expenses.  Matter  of  McDn*- 
mott,  49  Misc.  402. 

Obtaining  judgment  against  the 
representative  gives  no  preferoce. 
Code  Civ.  Pro.,  |  2719. 
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IV.  That  there  is  due  and  unpaid  on  said  judgment  the  sum  of 
dollars,  and  interest  from  the  day  of  ,  19     , 

and  the  said  defendant  has  failed  to  pay  the  same  after  due 
demand  made  by  deponent  on  said  Y.  Z.,  at  ,  on  the 

day  of  ,  19     ;  that  [as  deponent  is  informed  —  giving 

sources  of  information  as,  by  the  inventory  filed  in  this  court  by 
said  executor  on  the  day  of  ,  19      — and  verily 

believes]  there  are  [sufficient )  assets  of  the  decedent  in  the  pos- 
session of  the  defendant  or  under  his  control,  which  are  applicable 
to  fully  pay  such  judgment;*®  that  ?uch  assets  consist  of  [state 
generally']. 

V.  That  letters  testamentary  [^or,  ot  administration  —  with  the 
will  annexed]  were  issued  to  the  said  defendant  out  of  this  court 
on  the  day  of  ,  19  ;  and  that  he  duly  qualified  and 
has  since  acted  and  is  now  acting  as  such  executor  [or,  adminis- 
trator], 

VI.  That  deponent  is  advised  and  believes  that  an  order  per- 
mitting an  execution  to  be  issued  against  the  said  defendant  in 
his  representative  capacity  upon  the  said  judgment  is  necessary 
to  collect  the  amount  due  thereon, 

VII.  [Where  an  order  to  show  cause  is  desired,  a^d:']  An  order 
to  show  cause  is  necessary  for  the  reason  that  it  is  essential  that 
such  order  should  provide  for  the  manner  of  giving  notice  of  this 
application  for  leave  to  issue  execution  to  the  said  Y.  Z.  (and 
to  such  other  persons  as  the  surrogate  directs),  because  the  said 
Y.  Z.  cannot,  with  due  diligence,  be  personally  served  with  said 
notice,  for  the  reason  that  [setting  forth  specifically  facts  show- 
ing this,  such  a.5,  for  instance,  disclosing  efforts  made  to  serve  the 
defendant  personally']. 

[Jurat.  ]  [Signature.  ] 

4SThe  affidavit  (or  petition)  must  out   further  inyestigation  as   to  the 

show   that    there   are    assets   in    the  existence  of  assets.     So  held  in  Hau- 

hands  of  the  representative  which  are  selt  v.  Gano,  1  Dem.  36.    The  surro- 

applicable  to  the  judgment.     Matter  pjate  may,  however,  require  an  inter- 

of  Gall,  40  App.  Div.   114,  57  N.  Y.  mediate  accounting.    Matter  of  Cong. 

Supp.  835.    Otherwise,  upon  a  sworn  Unit.  Soc.,  34  App.  Div.  387,  54  N.  Y. 

statement  of  the  executor  in  opposi-  Rupp.  269.    The  order  granting  leave 

tion,   that   there  are   no  assets,   the  to  issue  execution  is  conclusive  evi- 

application  for  leave  to  issue  execu-  denoe  that  such  assets  exist.     Code 

tion  will  be  denied  or  dismissed  with-  Civ.  Pro.,  I  2562. 
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FOSM  No.  217a 

Notioo  pf  applicAtioa  to  rarrogate  for  1c«to  to  inne  ezecatioB  ^oa  |vilff- 

mrat  acainit  an  oxeciitor  or  admiiiutrAtor  mm  wadkJM 

ITitle  08  in  last  Form.'l 

Please  take  notice^  that  on  the  annexed  affidavit  \_or,  petition] 
of  M.  N.y  verified  the  day  of  9  19     ,  the  underBigned 

will  apply,  on  the  day  of  >  19     >  at  o'clock 

in  the  noon  of  that  day,  or  as  soon  thereafter  as  cotmael  can 

be  heard,  to  the  surrogate  of  county,  at  his  office  in  the 

[city]  of  ,  in  said  county,  for  an  order  permitting  an 

execution  to  be  issued  upon  the  judgment  recovered  by  A,  B. 
against  Y.  Z.,  in  his  representative  capacity  as  executor  [ar, 
administrator]  of  M.  N.,  late  of  the  said  county  of  , 

deceased,  for  the  sum  of  dollars,  in  the  court  of 

,  and  docketed  in  the  office  of  the  clerk  of  said  court 
[or,  of  the  county  of  ]  on  the  day  of  >  19     y 

or  for  such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of]. 

Attorney  for  [jtutgment'credHor.l 
To  Y.  Z.,  as  Executor  [or,  administrator] 
of  C.  D.,  Deceased. 

[Serve  personally  on  the  executor  (or  administrator)  at  least 
six  days  before  the  application,  or  if  impracticable  take  surro- 
gate's direction  by  order  to  show  cause.  N.  Y,  Code  Civ.  Pro., 
§  1826.] 

FORM  No.  2179. 

Aaotlier  Form  — by  order  to  show  caase,  with  direction  as  to  aenrioeJO 

At  a  Surrogate's  Court  [etc.,  as  in 
Form  No.  2176]. 
Present:  Hon.  ,  Surrogate, 

In  the  Matter  of  the  Application 
of  A.   B.,  for  Leave  to  Issue 
Execution  on  a  Judgment  re- 
covered by  him  in  the 
Court  of  ,  in  the  action 

of  A.  B.  against  Y.  Z.,  as 
Executor,  etc.,  of  M.  N.,  de- 
ceased. 

Upon  reading  and  filing  the  affidavit  [or,  petition]  of  , 

verified  on  the  day  of  ,  19     ,  whereby  it  appears 

40  This  application  must  be  made      or  administrator.     N.  T.   Code  Civ. 
to   the   surrogate   from   whose   court      Pro.,  ffi  1825,  1826. 
the  letters  were  issued  to  the  executor  80  N.  Y.  Code  Civ.  Pro.,  f  182S. 
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that  a  judgment  for  dollars  was  recovered  by  the  said  A.  6. 

against  Y.  Z.,  as  executor  lor,  administrator]  of  M.  N.,  deceased, 
in  his  representative  capacity,  in  the  court  of  ,  aua 

that  the  said  judgment  was  duly  docketed  in  the  office  of  the 
clerk  of  the  said  court  [or,  of  the  county  of  ]  on  the 

day  of  ,  19     ,  and  that  no  part  thereof  has  been  paid, 

although  payment  has  been  duly  demanded ;  *  Now,  therefore,  on 
motion  of  A.  T.,  Esq.,  attorney  for  A.  B.,  it  is 

OsDEBED,  that  the  said  Y,  Z.,  as  executor  [or^  administrator] 
aforesaid,  and  [such  other  persons  as  the  surrogate  designates 
under  N,  Y.  Code  Civ.  Pro.,  §  1826],  personally  be  and  appear 
before  the  surrogate  of  the  county  of  ,  at  his  office  in  the 

[county  court  house  in  the]  city  of  ,  on  the  day  of 

,19     ,  at  o'clock  in  the  noon  of  that  day,  or 

as  soon  thereafter  as  counsel  can  be  heard,  and  there  show  cause 
why  the  application  for  leave  to  issue  execution  upon  the  said 
judgment  should  not  be  granted. 

Service  of  this  order  and  the  said  affidavit  \_or,  petition]  upon 
which  it  is  granted,  upon  [naming  the  persons  to  be  served']  either 
personally,  or  by  depositing  in  the  post  office  at  ,  on  or 

before  the  day*^  of  ,  19     ,  a  copy  of  this  order  and 

said  affidavit  [or,  petition],  contained  in  a  securely-closed  post- 
paid wrapper,  directed  to  each  of  the  said  persons  [or  in  such 
other  manner  as  the  surrogate  shall  designate^}  shall  be  sufficient. 

[Signature  of].  Surrogate. 

FORM  No.  2180. 

Uadcrtakiag  by  legatee  or  next  of  kin  before  iatving  ezecation  oa  jadgment 

against  executor  or  adminiatrator.ss 

ITitle  of  court  and  proceedings  as  in  Form  2177.] 

Whereas,  in  an  action  in  the  court  of  the 

judgment  was  rendered  in  favor  of  A.  B.,  as  legatee  [or,  next 
of  kin]  of  C.  H.,  deceased,  and  against  Y.  Z.,  as  executor  for. 
administrator]   of  said  deceased,  for  the  sum  of  dollars, 

which  judgment  was  entered  and  docketed  in  the  office  of  the 
clerk  of  the  county  of  ,  on  the  day  of  ,  19     ; 

Am)  WHEREAS,  the  said  A.  B.  has  made  application  for  leave 
to  issue  an  execution  upon  the  said  judgment  to  the  surrogate  of 
the  county  of  ,  from  whose  court  letters  testamentary  [or, 

01  At  lea8t  six  days'  notice  must  be  S2  Id,,  §  1820. 

iriTen   by  personal  service  upon  the  5*N.  Y.  Code  Civ.  Pro.,  f  1827. 

executor  (or  administrator),  unless  it  See    Vol.    I,    pp.    444-470,    as    to 

appears  that  service  cannot  be  so  requisites  of  undertakings  generally, 
made  with  due  diligence.    Id,,  S  1826. 
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of  administration  —  with  the  will  annexed]   upon  the  estate  of 
said  deceased  were  issued  to  the  said  Y.  Z. ; 

Now,  THKBEFOREy  pursuaut  to  the  requirement  of  the  said 
surrogate  upon  such  application,  and  according  to  the  statute  in 
such  case  made  and  provided,  we,**  C.  D.,  of  No.        , 
street,  in  the  of  ,  county  of  ,  and  State  of 

New  York,  and  E.  F.,  of  No.        ,  street,  in  said 

county  and  State,  do  herehy  jointly  and  severally*  undertake 
and  become  bound  in  the  sum  of  dollars  to  the  said  Y.  Z. 

as  [executor]  aforesaid,  that  if,  after  the  collection  of  any  sum 
of  money  by  virtue  of  the  execution  which  the  said  surrogate 
shall,  upon  said  application,  permit  to  be  issued  upon  the  said 
judgment,  the  remaining  assets"  are  not  sufficient  to  pay  all  sums 
for  which  the  said  Y.  Z.  is  chargeable  for  expenses,  claims  entitled 
to  priority  as  against  the  said  A.  B.,  and  the  other  l^aci^  [or, 
distributive  shares]  of  the  same  class  as  the  said  A.  B.'s,  then  the 
said  A.  B.  will  refund  to  the  said  Y.  Z.  as  [executor]  aforesaid 
the  sum  so  collected^  or  such  ratable  part  thereof,  with  the  other 
legatees  [or,  representatives]  in  the  same  class  as  the  said  A.  R 
as  shall  be  necessary  to  make  up  the  deficiency. 

[Date.]  [Signatures.'] 

[Acknowledgment,  affidavit  of  sufficiency,  and  approval  as  in 
Forms  Nos.  822-824,  pp.  1176-1177  of  this  volume.'\ 

[File  in  surrogate's  court,  and  serve  copy  with  notice  of  filing, 
as  in  Form  No.  825,  p.  1177  of  this  volume.'] 

FORM  No.  2181. 
Order  of  surrogate  that  executor  (or  admiiiistrator)  render  an  iatennediate 
accovnt  (under  N.  Y.  Code  Civ.  Pro.,  I  syas,  subd.  z).6T 

[As  in  Form  2179  or  2176  to  the  *  {according  to  the  casc^^ 
continuing  thus:] 

Obdebed,  that  the  said  executor   [or,  administrator]    Y.  Z. 
render  and  file  an  intermediate  account  of  his  proceedings,  to- 
gether with  the  vouchers  in  support  of  the  same  on  or  before  the 
day  of  ,  19     ;  and  it  is  further 

54  It  is  not  essential  that  the  ered-         vt  See  Matter  of  Cong.  Unit.  Soe^ 

itor  join.  34  App.  Diy.  3S7,  64  N.  Y.  Sapp.  269 

B&  N.  Y.  Code  Civ.  Pro.,  |  812.  The  intermediate  aoeonnting  will  not 

M  The  fair  constmetion  of  the  stat-  he  directed  in  the  absence  of  proof  of 

ute  seems  to  be  that  if  the  assets  re-  assets  in  the  moving  panera.    Matter 

maining  after  collection  of  this  judg-  of  Thurber.  37  Miac  1S5,  74  N.  Y. 

ment-creditor's    claim    are    sufficient  8upp.  949. 
when  properly  administered,  then  the 
obligation  is  null. 
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OsDE&ED,  that  this  application  for  leave  to  issue  execution  upon 
the  aforesaid  judgment  be  and  the  same  is  hereby  adjourned  to 
said  day  of  ,   19     . 

[Signature  o/],  Surrogate. 

FORM  No.  2182. 

Order  of  ivrrogate  allowing  ezecutioii  against  ezecvtor  or  administrator  as 

sucIlbs 

[^Title  of  court  and  proceeding  as  in  Form  2176.] 

Application  having  been  made  to  me  by  A.  B.,  for  an  order 
permitting  an  execution  to  issue  upon  the  judgment  in  the  above 
mentioned  action^  and  due  proof  having  been  made  to  me  that 
[here  recite  succinctly  the  facts  deemed  estahlished']y  and  on 
reading  and  filing  proof  of  the  personal  service  upon  the  said 
executor  [or,  administrator],  of  at  least  six  days'  notice  of  the 
application  for  this  order  [or,  if  service  was  pursuant  to  order  to 
show  cause,  say:  proof  of  due  service  upon  said  of  due 

notice  of  this  application,  pursuant  to  the  directions  of  this  court 
in  its  order  to  show  cause  dated  the  day  of  ,  19     ]  ; 

[//  the  judgment  is  for  a  legacy  or  distributive  share,  add: 
And  on  reading  and  filing  the  undertaking  of  the  said  appli- 
cant, heretofore  required  by  me  to  be  given  before  granting  this 
order,  according  to  the  provisions  of  section  1827  of  the  Code 
of  Civil  Procedure;] 

And  it  appearing  to  my  satisfaction  [from  the  intermediate 
account  of  the  executor  {or,  administrator)  rendered  herein], 
that  the  assets  of  the  said  estate  are  [or,  are  not  —  or,  will  —  or, 
will  not —  be]  sufficient,**  after  the  payment  of  all  sums  charge- 
able against  him  for  expenses  and  for  claims  entitled  to  priority 
of  payment  as  against  the  said  judgment-creditor,  to  pay  in  full 
all  the  demands  of  the  same  class  against  the  said  estate^  [and 
if  not  sufficient,  add:  and  that  the  sum  below  mentioned  is  not 

58 N.  Y.  Code  Civ.  Pro.,  ff    1826,  By  id,,   {   2552,  this  "order,  per- 

1826.  mltting  a  Judgment-creditor  to  issue 

Such  Pu   execution   does  not  bir<t  execution  against  an  executor  or  ad- 

t^e  real  estate  of  the  decedent,  unless  niinistrator,  is,  except  upon  an  appeal 

the  judgment  by  its  terms  is  a  lien  therefrom,   conclusive   evidence    that 

thereon.     Id  .  |  1823.  there  are  suiBcient  assets  in  his  hands 

»  To  ascertain  the  sufSciency  of  the  to  satisfy  the  sum    *    *    *    for  which 

assets,  etc.,  upon  an  apnlication  for  the  order   permits  the  execution   to 

this  order,  the  surrogate  has  power,  issue.'^    See  Matter  of  Weil,  110  App. 

in  his  discretion,  to  make  an  order  re-  Div.  67. 

quiring  the  executor  (or,  administra-  ooThe  claimant  gains  no   priority 

tor)    to  render  an   intermediate  ac-  by  securing  a  judgment  against  the 

count.    W.,  I  2726.  representative.    Code  Civ.  Pro.,  |  2719. 
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more  than  the  said  A.  B.'s  {ust  proportion  of  the  assets  of  the 
estate] ;  it  is,  on  motion  of  A.  T.,  attorney  for  said  A.  B., 

OsDEBEO,  that  the  said  application  be  and  the  same  is  ha^bj 
granted,  and  that  an  execution  upon  the  said  judgment,  in  due 
form  of  law,  be  and  hereby  is  permitted  to  issue  in  favor  of  the 
said  judgment-creditor  and  against  the  said  executor  [or,  ad- 
ministrator] to  collect  the  sum  of  dollars  [with  interest 
from  the             day  of                 ,  19     ]. 

\_Stgnaiure  of^y  Surrogate. 
II.    THE    EXECUTION   AND   END0RSE31ENTS. 

FORM  No.  2183. 
BmctttioB  agaiast  prop«rty,<i  oa  judgment  recoTexed  in  a  court  of  reooid,  etc. 

The  People  of  the  State  of  Xew  York,  to  the  Sheriff®  of  the 
coimty  of  ,  greeting: 


\ote  on  ewecutions  in  favor  of  and 
against  particular  parties. —  Under 
(i renter  New  York  Charter,  f  264,  no 
execution  can  lawfully  issue  upon  a 
judgment  recovered  upon  certain 
clniniji  against  New  York  city  "until 
after  ten  days'  notice  in  writing  of 
the  recovery  of  such  judgment  shall 
have  been  given  to  the  comptroller" 
of  said  city.  • 

The  surrogate  must  consider  all 
claims  of  equal  right,  whether  reduced 
to  judgment,  or  not,  or  even  if  in 
dispute.  See  Matter  of  Miner,  39 
Misc.  605,  80  N.  Y.  Supp.  643. 

61  For  an  execution  solely  against 
personal  property  upon  an  order  di- 
recting the  payment  of  costs  (motion 
or  interlocutory)  or  other  sum  of 
money  (under  N.  Y.  Code  Civ.  Pro., 
IS  3233  and  779),  see  Vol.  I,  p.  304 
( Form  No.  181 ) ;  and  also,  id.,  p.  252, 
paragraph  80,  as  to  when  leave  is 
necesMary  to  issue  such  an  execution. 

Leave  of  court  is  necessary  before 
selling,  under  an  execution,  property 
in  the  hands  of  a  receiver,  even 
though  the  lei^y  is  made  before  the  re- 
ceiver is  appointed.  Walling  r.  Mil- 
ler, 108  N.  Y.  173.  See  Forms  758- 
767  in  volume  I  for  motions  ask- 
ing leave  to  interfere  with  assets  in 
the  hands  of  a  receiver,  which  may  be 
easily  adapted  for  this  purpose. 

O Under  id.,  f  1362,  "an  execution 


That  no  execution  can  issue  npoo 
a  judgment  against  the  people  of  tl» 
SUte,  see  N.  Y.  Code  Or.  Pro.,  i  19S5 
(last  clause). 

As  to  an  execution  against  the  in- 
dividual  property  of  certain  public 
officers  upon  a  judgment  against 
them  in  their  official  capacity,  see  «L, 
I  1031. 

Under  id.,  |  1375,  '*  except  other- 
must  be  directed  to  the  sheriff,  unless 
he  is  a  party  or  interested." 

As  to  what  has  been  held  a  suifi- 
cient  direction  to  a  sheriff,  see  Wliitf 
r.  Coulter,  59  N.  Y.  629,  at  p.  631. 

By  N.  Y.  Cbde  Civ.  Pro.,  f  706. 
where  a  levy  of  attachment  has  been 
made,  but  final  judgment  has  not 
been  recovered  by  plaintiff  until  after 
the  expiration  of  the  sheriff's  term 
of  office,  the  execution  against  prop- 
erty must  still  be  directed  to  and  ex- 
ecuted by  that  sheriff,  unless  another 
person  is  designated  by  law  to  com- 
plete the  unfinished  business  of  sneb 
office,  or  in  that  case  to  the  pereon  so 
designated.  See  Form  No.  2189,  and 
see  Code  Civ.  Pro.,  |f  707.  708. 

As  to  what  sheriff  and  upon  what 
judgment  execution  must  issue  to  ep* 
title  a  judgment  creditor  to  maintain 
supplementary  proceedings,  see  id^ 
f  2458. 

As  to  what  aheriir  an  execatioii 
should  be  directed  to  in  order  to  sus- 
tain a  creditor'a  action,  see  id.,  f  1S71 
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Whereas,  judgment®  was  rendered  on  the         day  of  , 

one  thousand  nine  hundred  and  ,  in  the  [here  name  the 

<:ourt],  *  in  an  action  between  [naming  all  the  plaintiffs]  ^  plain^ 
tifiFsy  and  [naming  all  the  defendants  who  are  debtors]  y  defend- 
aja.ts.  in  favor  of  the  said  [naming  judgment  creditor] ^  against 

"wiae  Mpecially  preaoribed  by  law,  the 
party  recovering  a  final  judgment,  or 
hifi  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time 
within  five  years  after  the  entry  of 
the  judgment;"  and  hy  id.,   |    1376 

(aa  amended  in  1887),  "where  the 
party  recovering  a  final  judgment  has 
died,  execution  may  be  issued  at  any 
time  within  five  years  after  the  entry 
of  the  judgment  by  his  personal  rep- 
re -^entatives,  or  by  the  assignee  of  the 
judgment,  if  it  has  been  assigned,  and 
the  execution  must  be  indorsed  with 

the  name  and  residence  of  the  person 

x-.-<uing  the  same." 

If  the  judgment  has  been  assigned, 

the  oripfinal  judgment-creditor  has  no 

authority  to  issue  an  execution.  Mat- 
ter of  Mawson  v.  Wermuth,  182 
X.  Y.  234. 

The  five  years  are  computed  from 

the    time   of    docketing.      Kupfer    v. 

Franlc,  30  Hun,  74.      But  after  the 

said    five   years  execution   cannot   be 

iflsiied  without  leave  of  court,  unless 

an  execution  was  issued  within  that 

time.  **  and  has  been  returned  wholly 

or  partlv  unsatisfied  or  unexecuted  " 

(S.  Y.  Code  Civ.  Pro..  §  1377),  ♦.  e., 

if  the  execution  has  been  issued  and 

thus  returned  within  the  five  years, 

no  leave  of  court  is  necessary  to  issue 

it  again.     Cooper  v.  Bailev,  69  App. 

Div.  358,  74  N.  Y.  8upp.*667;  Imn. 

Bank  r.  Quackenbush,  80  Hun,  111,  30 

N.   Y.   Supp.   35;    rev'd,   on   another 

point,  in  143  N.  Y.  567.    And  even  if 


issued  (for  the  first  time)  after  the 
said  five  years  without  leave,  the  ex- 
ecution is  not  void,  but  voidable  only 
in  the  discretion  of  the  court.  See 
Aultman,  etc.,  Co.  v.  Syme,  56  App. 
Div.  165,  67  N.  Y.  Supp.  530;  id,,  163 
N.  Y.  54;  Bank  of  Genesee  v.  Spencer, 
18  id,  150;  Wooster  v.  Wuterich,  2 
Abb.  N.  C.  206. 

.  As  to  the  necessity  and  manner  of 
obtaining  the  leave  of  court  and  of 
the  surrogate,  before  issuing  execu- 
tion against  the  property  of  a  judg- 
ment-debtor who  has  died  since  the 
entry  of  judgment,  see  Forms  2171- 
2176;  N.  Y.  Code  Civ.  Pro.,  If  1379- 
1381. 

As  to  the  manner  of  issuing  and 
le\-ying  execution  against  real  prop- 
erty or  a  chattel  real  when  ten  years 
after  the  filing  of  the  judgment  roll 
have  expired,  see  id,,  |  1252. 

By  id,,  f  1382,  "the  time  during 
which  the  person  entitled  to  enforce  a 
judgment  is  stayed  from  enforcing  it 
by  the  provision  of  a  statute,  or  by 
an  injunction  or  other  order,  or  in 
consequence  of  an  appeal,  is  not  a 
part  of  the  time  limited  *  *  *  for 
issuing  an  execution  thereupon,  or 
for  making  an  application  for  leave 
to  i^sue  such  an  execution." 

By  id,,  i  1400,  an  execution  against 
the  property  of  a  judgment-debtor 
cannot  be  issued  without  leave  of  the 
court  while  an  execution  against  his 
person,  issued  in  the  same  action,  re- 
mains    unretumed.     See,    also,    id,. 


03  By  N.  Y.  Code  Civ.  Pro.,  f  1366, 
"an  execution  must  intelligibly  de- 
scribe the  judgment,  stating  the 
names  of  the  parties  in  whose  favor, 
and  against  whom,  the  time  when, 
and  the  court  in  which  the  judgment 
was  rendered." 

If  a  prior  judgment  on  default  has 
been  entered  in  the  action,  and  al- 
lowed to  stand  as  security  upon  open- 
ing the  default,  the  execution  Is  prop- 
^rly  issued  upon  the  later  judgment. 
Holmes  r.  Rogers,  2  N.  Y.  Supp.  501. 

135 


In  Keid  v.  Stegman,  16  Abb.  N.  C. 
422,  where  a  judgment  was  rendered 
against  the  board  of  commissioners 
of  charities,  etc.,  consisting  of  three 
persons  named,  it  was  held  (affirming 
judgment  in  favor  of  sheriff  in  action 
for  non-return  of  execution)  that  an 
execution  thereon  against  the  three 
persona  named  individually  was  un- 
authorised and  void,  and  that  the 
sheriff  was  justified  in  his  refusal  to 
execute  it,  even  though  regular  upon 
its  face. 
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the  said  [naming  debtor^ly  t  for  the  sum  of  doUars  and 

cent 8,^  t  as  appears  to  us  by  the  judgment-ioll,  filed  in 
the  oflSee  of  the  clerk  of  the  county*'  of  [or,  of  the 

court  of  ]  ;   §  and  whereas  &e  said  judgment  was  duly 

docketed  in  the  office  of  the  clerk  of  your  county,*^  f  on  the 
day^  of  ,  in  the  year  one  thousand  nine  hundred  and 


11  1491-1405  for  other  proyisions  rb 
to  the  iHsue  of  an  execution  against 
the  property  of  a  judgement-debtor  in 
a  case  where  an  execution  against  bis 
per««)n  has  been  iftflued. 

Under  id,,  |  1829,  "an  execution 
mny  be  isMued  in  the  name  of  an  ex- 
ecutor or  administrator,  in  his  repre- 
R<Mit:itive  capacity,  upon  a  judgment 
recovered  by  any  person  who  preceded 
him  in  the  administration  of  the  same 
estate  in  any  case  where  it  might 
have  been  issued  in  favor  of  the  origi- 
nal plaintiff,  and  without  a  substitu- 
tion.^' 

Under  id.,  ff  1815,  1816,  in  case  of 
a  judgment  against  an  executor  or 
administrator  in  an  action  brought 
against  him  both  in  his  representative 
capacity  and  also  personally,  **  so 
much  of  the  judgment  as  awards  a 
sura  of  money  against  him  personally 
may  be  separately  docketed,  and  a 
separate  execution  may  be  issued 
thereupon  as  if  the  judgment  con- 
tained no  award  against  him  in  his 
representative  capacity."  Such  ex- 
ecution against  him  personally  may 


be  issued  without  leave ;  but  otherwise 
of  the  execution  against  him  in  his 
representative  character.    Id^  |  1^5. 

By  id.,  I  1817,  in  an  action  agaii^t^ 
two  or  more  executors  or  admisls- 
trators  representing  the  same  dece- 
dent, where  only  part  of  them  are 
served,  or  appear,  judgment  in  favor 
of  the  plaintiff  may  be  entered,  and 
in  a  proner  case  execution  may  be 
issued  against  all  the  defendants  as 
if  all  had  appeared. 

By  id.,  f  1374,  "where  a.  judgment 
awards  different  sums  of  mon^  to  or 
against  different  parties,  a  separate 
execution  may  be  issued  to  collect 
each  sum  so  awarded,  subject  to  the 
power  of  the  court  to  control  the  en- 
forcement of  the  executiona  u^Jt 
motion,  where  the  coUection  of  one 
execution  will,  wholly  or  partly,  sat- 
isfy another." 

By  id.,  I  3249,  "where  costs  are 
awarded  against  an  infant  plaintiff, 
they  may  be  collected  by  execution 
or  otherwise  from  his  guardian  ad 
litem  in  like  manner  as  if  the  latter 
was  the  plaintiff.*' 


<M  By  N.  Y.  Code  Civ.  Pro.,  f  1368 
( last  clause ) ,  if  all  the  parties  against 
whom  a  judgment  for  a  sum  of  money, 
or  directing  payment  of  a  sum  of 
money,  is  rendered,  are  not  judgment 
dobtors,  the  execution  thereon  must 
show  who  is  the  judgment-debtor. 

rts  By  id.,  f  1368  (first  clause),  "  an 
execution  issued  upon  a  judgment  for 
a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money,  must 
specify  in  the  body  thereof  the  sum 
recovered  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  Is 
issued." 

66 By  id.,  f  1366  (second  clause), 
an  execution  upon  a  judgment  ren- 
dered in  the  Supreme  Court  must 
«tate  the  county  in  which  the  judg- 
^lent  roll  is  flleil 


67  See  note  on  the  county  to  which 
execution  may  issue  ( beUnc ) . 

An  execution  is  fatally  defective 
which  fails  to  state  that  the  judg- 
ment has  been  docketed  in  the  county 
to  w*hich  it  is  issued.  Nauz  r.  Oak- 
ley, 60  Hun,  431,  15  N.  Y.  Supp.  1. 

« Under  N.  Y.  Code  Civ.  Pro^ 
f  1369  (first  clause),  "an  execntl**- 
against  property  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's 
otRce  of  the  county  to  which  it  is 
issued,  specify  the  time  when  the 
judgment  was  docketed  in  thai 
county." 

Under  this  section  and  section  1365^ 
an  execution  issued  out  of  the  New 
York  Ci^  Court  before  a  transcript 
is  filed  in  the  oflSee  of  the  eounty 
clerk,  is  void.  Dunham  v,  Beilbr,  110 
N.  Y.  366. 
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and  whereas  the  sum  of 


dollars  and 


with  interest,^  from  the 


day^^  of 


19 


cents^ 
is  now 


Xote  on  the  county  to  tohich  eaecu- 
tUyn  may  issue, —  Under  id.,  |  1365, 
*'  an  execution  againBt  property  can 
be  issued  only  to  a  county  in  the 
clerk's  office  of  which  the  judgment  is 
docketed;"  and  as  bv  section  3347 
(subd.  10),  this  reqiurement  applies 
to  any  court  of  record,  it  was  held  in 
Disosway  v.  Hayward,  1  Dem.  175, 
that  the  decree  of  a  surrogate  direct- 
ing the  payment  of  money  must  first 
be  docketed  in  the  county  clerk's  office 
before  an  execution  thereon  can  be 
issued  by  the  surrogate  or  the  clerk 
of  hifl  court  to  the  sheriff  of  the  sur- 
rogate's own  county;  and  that  an  ex- 
ecution against  property,  issued  with- 
out such  docketing,  is  irregular,  and 
must  be  set  aside  on  motion. 

An  execution  cannot  issue  upon  a 
New  York  City  Court  judgment,  even 
in  New  York  county,  until  transcript 
tiled  and  judgment  docketed.  Dun- 
ham r.  Reilly,  110  N.  Y.  366. 

An  execution  issued  to  another 
county  prior  to  the  judgment  being 
docketed  in  such  county,  is  a  nullity. 
Xauz  r.  Oakley,  60  Hun,  431,  15  N.  Y. 
Supp.  1. 

As  a  matter  of  convenience,  the 
sheriff  or  clerk  of  another  county 
may  be  constituted  an  agent  to  fill  a 
blank  in  an  execution  so  as  to  accu- 
rately designate  the  time  when  the 
judgment  was  docketed  in  that  county. 
See  Chase  r.  Ostrom  (Wis.,  Jan., 
1881),  7  N.  W.  Rep.  299,  where  it 
was  held  that  a  county  clerk  to  whom 
the  transcript  of  a  judgment  rendered 
and  docketed  in  another  county  has 
bc?n  sent  by  the  party  or  attorney 
obtaining  such  judgment,  together 
with  an  execution  thereon  duly  signed 
and  filled  out,  except  the  dates  of 
filing  such  transcript  and  docketing 
8uch  judgment  by  him,  and  with  di- 
rections to  file  the  transcript,  docket 
the  judgment,  and  then  fill  the  blanks 
in  the  execution  and  deliver  the  same 
to  the  sheriff,  may  act  as  the  clerk  or 
agent  of  the  party  or  attorney  giving 
such  directions  in  so  doing;  and  if 
he  does  so  act  the  execution  will  be 
deemed  issued  as  of  the  date  when 
it  Is  delivered  to  the  sheriff. 


By  a  special  provision,  however,  in 
the  act  for  the  organization  of  the 
City  Court  of  Yomkers  (a  court  of 
record),  an  execution  from  that  court 
may  issue  directly  to  the  sheriff  of 
Westchester  county  without  the  filing 
of  a  transcript  or  docketing  the  judg- 
ment in  the  office  of  the  county  clerk. 
See  Prime  P,  Anderson,  29  Hun,  644, 
so  holding  and  affirming  an  order 
denying  motion  to  vacate  supplemen- 
tary proceedings  based  upon  the  re- 
turn of  such  an  execution  unsatisfied. 

.But  an  execution  against  the  per- 
son may  be  issued  to  any  county 
irrespective  of  the  county  where  the 
judgment  is  docketed.  N.  Y.  Code 
Civ.  Pro.,  8  1365;  and  see,  also.  Form 
2223,  p.  2180,  of  this  volume. 

By  this  section  also  (§  1365)  "exe- 
cutions upon  the  same  judgment  may 
be  issued  at  the  same  time  to  two  or 
more  different  counties"  after  the 
judgment  has  been  docketed  in  such 
counties.  So,  too,  by  N.  Y.  Code  Civ. 
Pro.,  §S  1364,  1365,  and  347,  an  exe- 
cution against  property  upon  a  judg- 
ment of  a  County  Court  may  issue  to 
the  sheriff  of  any  county  in  the  State, 

00  See  N.  Y.  Code  Civ.  Pro.,  f  1211, 
and  next  note   {below), 

70 By  id.,  f  1368  (second  clause), 
the  execution  may  specify  a  day  from 
which  interest  upon  the  sum  due  is 
to  be  computed,  in  which  case  the 
sheriff  must  collect  interest  accord- 
ingly until  the  sum  is  paid.  See  Todd 
r.  Botchford,  86  N.  Y.  517.  holding 
that  where  an  execution  omits  to  give 
directions  as  to  the  collection  of  in- 
terest (under  Code  Civ.  Pro.,  S  1308), 
it  is  satisfied  when  the  amount  of  the 
judgment  is  collected,  and  that  no 
second  execution  can  be  issued  to  col- 
lect the  interest,  and  that  it  is  error 
to  deny  a  motion  to  set  aside  such  a 
second  execution. 

But  the  original  execution  may  be 
amended  by  adding  accrued  interest, 
even  after  collection  by  sheriff  and 
return  of  the  execution.  Kokomo 
Straw  Board  Co.  v.  Inman,  21  N.  Y. 
Supp.  705. 
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actually  due  thereon:"  II  Therefore,  we  command  you,  that  you 
satisfy  the  said  judgment  **  out  of  the  personal  property  of  the 
said  judgment-debtor"   lor,  said  judgment-debtors,  or  dither  of 

269.  See,  also,  Matter  of  Stumpp,  31 
Misc.  41,  66  N.  Y.  Supp.  172. 

In  Vedder  r.  Lansing,  44  Hun, 
590,  it  was  held  <  citing  Code  Cir. 
Pro.,  I  347,  among  others)  that  the 
county  clerk  of  the  county  in  which 
a  justice's  judgment  has  been  ren- 
dered might  issue  the  execution  out 
of  the  County  Court  of  hia  coiiniy  to 
the  sheriff  of  another  county  in' the 
clerk's  office  of  which  the  judgment 
had  also  been  docketed,  and  that,  too. 
even  though  the  execution  was  prop- 
erly issuable  by  the  clerk  of  such 
other  county  under  Code  Civ.  Pro.. 
SI  3022  and  3043.  But  there  was  a 
dissenting  opinion,  and  it  is  to  be 
observed  that  in  this  case  the  eseoti- 
tion  was  issued  (after  a  period  of  five 
years)  pursuant  to  leave  of  court, 
which  (under  id.,  §  3022),  had  to  he 
obtained  from  the  County  Court  of 
the  county  in  which  the  judgment 
had  been  rendered. 

By  N.  Y.  Code  Civ.  Pro.,  f  1367. 
•'where  an  execution  is  issued  out  of 
a  court  other  than  that  in  which  tli^c 
judgment  was  rendered,  upon  filing  a 
transcript  of  the  judgment  rendered 
in  the  latter  court,"  the  execution 
**  must  also  specify  the  clerk  with 
whom  the  transcript  is  filed,  and  the 
time  of  filing,  and  it  must  be  made 
returnable  to  that  clerk;"  and  ''if 
the  judgment  was  rendered  in  a  jus- 
tice's court,  it  must  specify  the  ju-*- 
tice's  name;  and  it  must  omit  the 
specification  respecting  the  filing  of 
the  judgment  roll.  These  provisions 
(of  section  1367)  apply  to  execulioD« 
upon  such  judgments  as  those  of  jus- 
tices* courts  (and  also  of  the  justices' 
courts  of  Albany  and  Troy,  and  the 
Municipal  Court  of  the  city  of  Roth- 
ester),  where  the  execution  is  issue<l 
out  of  a  County  Court  by  the  county 
clerk  upon  the  filing  of  a  transcript 
of  such  a  judgment  and  the  docketing 
thereof  in  his  office  under  id.,  §§  3017- 
3022,  3043,  3225  and  3226;  and  also 


after  the  judgment  has  been  docketed 
in  the  clerk's  office  of  that  county; 
and  by  id.,  |{  338  and  339,  an  execu- 
tion upon  a  judgment  of  the  City 
Court  of  New  York  must  be  directed 
to  and  executed  by  the  sheriff,  and 
wKrre  the  judgment  is  **  for  a  sum 
excwding  twenty-five  dollars,  may  be 
ir«>ui»d  out  of  the  court,  tested  in  the 
name  of  the  chief  justice  thereof,  to 
thf  naeriff  of  any  county  wherein  the 
judgment  has  been  duly  docketed." 

So,  also,  an  execution  upon  a  sur- 
rogate's decree,  directing  the  paytnent 
<if  a  Huin  of  money,  may  issue  to  any 
county  in  the  State  after  the  decree 
has  been  docketed  in  the  county 
c'lerk'«  otRce  of  that  county.  See 
Di-tohw-ny  r.  Haj'Avard,  1  Dem.  175 
( above ),  citing  X.  Y.  Code  Civ.  Pro., 
H  1305,  1369,  2553  and  2554,  which 
la  Her  section  see  cited  below  as  to 
othiT  recjuisites  of  an  execution  upon 
hwch  a  decree. 

lUit  these  provisions  of  f  1365 
{above),  as  to  executions  iHsuing  to 
counties  other  than  the  one  in  which 
the  judgment  was  rendered,  apply 
(Illy  to  an  execution  upon  a  judg- 
ment of  a  court  of  record  ( Id.,  |  3347, 
Fulid.  10) ;  and  an  execution  upon  a 
ju-^tiee's  judgment  or  a  judgment  of 
a  Municipal  Court  of  the  city  of  New 
York  cannot  be  issued  in  any  county 
other  than  the  one  in  which  the  judg- 
ment was  rendered,  until  a  transcript 
has  been  filed  and  the  judgment  dock- 
eted in  the  clerk's  office  of  the  county 
in  whieh  the  judgment  was  rendered, 
nnd  a  No  a  transcript  of  such  docket 
has  been  obtained  from  such  county 
clerk  and  filed  in  the  county  clerk's 
oflU^  of  Hueh  other  county;  and  then 
the  execution  (having  the  requisites 
si>eciried  in  §  13C7  of  the  Code)  must 
be  issued  by  the  clerk  of  such  other 
county  out  of  the  County  Court  of  his 
count V  to  the  sheriff  thereof.  N.  Y. 
Code  Civ.  Pro.,  H  3017-3022,  3043; 
X.  Y.  Municipal  Court  Act,  {fS  260- 


'  71  By  tU.  »  1308  (first  clause),  "  an 
execution  issued  upon  a  judgment  for 
a  sur.j  of  money,  or  directing  the 
payircnt  of  a  sum  of  money,  must 
specify  in  tlie  body  thereof  the  sum 


recovered  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is 
issued." 

WBy  N.  Y.  Code  Civ.  Pro.,  |  Ui^9 
(second  clause),  an  exectifton  apainft 
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them^]  in  your  county;  and  if  sufficient  personal  property  can- 
not be  found,  then  out  of  the  real  property  in  your  county  be- 
longing to  said  judgment-debtor  \_or  if  there  are  several:  said 
jndgmentrdebtors,  or  either  of  them],  at  ft  the  time  when  the 
said  judgment  was  so  docketed  in  your  county,  or  at  any  time 
thereafter,^*  in  whose  hands  soever  the  same  may  be,  tt  and  re- 
turn this  execution,  within  sixty  days  after  its  receipt  by  you,"" 


to  executions  issued  out  of  the  Su- 
preme Court  for  the  counties  embraced 
within  Greater  Xew  York,  by  the 
county  clerk  to  the  sheriff  of  that 
county,  upon  judgments  of  the  Mu- 
nicipal Courts  of  said  city,  upon  the 
filing  of  a  transcript  and  docketing 
such  a  judgment  in  his  office;  and 
also   to  executions   issued  out   of   a 


property  "must  {except  in  a  case 
where  special  provinio--  is  othertoise 
made  hy  late)  substantially  require 
the  sheriff  to  satisfy  thn  judgment  out 
of  the  personal  property  of  the  judg- 
ment-debtor, and  if  sufficient  personal 
property  cannot  be  found,  out  of  the 
real  property  belonging  to  him,  at 
the  time  when  the  judment  was 
docketed  in  the  clerk's  office  of  the 
county,  or  at  any  time  thereafter." 
But  such  "  special  provision  is  other- 
icise  made  by  law  *'  by  id.,  §  1277,  in 
the  case  of  an  execution  upon  a  judg- 
ment by  confession  where  a  part  only 
of  the  debt  is  due;  and  by  section 
1370  where  an  attachment  has  been 
levied;  and  by  section  1371  in  case  of 
''  nn  execution  against  real  or  per- 
sonal property  in  the  hands  of  an 
executor,  administrator,  heir,  devisee, 
legatee,  tenant  of  real  property,  or 
•  trustee;  "  and  by  section  1383  in  case 
of  an  execution  against  the  property 
of  one  or  more  surviving  judgment- 
debtors;  and  by  section  1433  in  case 
of  an  execution  upon  a  judgment  re- 
covered for  a  "  mortf^ige  debt,  or  any 
part  thereof;  "  and  by  section  1825  in 
case  of  an  execution  issued  "  upon  a 
judgment  for  a  sum  of  money  against 
an  executor  or  administrator  in  his 
representative  capacity ;  "  and  by  sec- 
tion 1883  in  case  of  an  execution  upon 
a  **  judgment  recovered  against  the 
sheriff  and  any  of  his  sureties  in  an 
action"  upon  his  official  bond;  and 
by  section  1921  in  case  of  an  execu- 
tion upon  a  judgment  rendered  in  an 
action  against  an  unincorporated  as- 


County  Court  by  a  county  clerk  in  a 
county  other  than  those  embraced 
within  Greater  New  York  upon  such 
a  Municipal  Court  judgment  upon  the 
filing  in  his  office  of  a  transcript  fur- 
nished by  the  county  clerk  of  any 
such  county  upon  the  docketing  of 
such  a  judgment  in  his  office.  See 
Municipal  Court  Act,  {§  260-269. 

sociation;  and  by  section  1931  in  case 
of  an  execution  against  certain  public 
officers;  and  by  sections  1934  and 
1935  in  case  of  an  execution  upon  a 
judgment  rendered  against  two  or 
more  defendants  jointly  indebted  upon 
contract  where  the  summons  had  been 
served  upon  one  or  more,  but  not 
upon  all  of  the  defendants;  in  all  of 
which  cases  the  particular  sections  of 
the  Code  thus  referred  to  should  be 
examined  to  determine  what  particu* 
lar  indorsements  should  be  made  upon, 
or  directions  given  to  the  sheriff  in, 
the  execution  proper  for  each  case, 
although  all  these  executions  against 
property  are  in  other  respects  sub- 
stantially the  same  in  form.  See 
Forms  Nos.  2201-2211,  post,  for  ex- 
amples of  such  special  indorsements. 
As  to  the  necessary  directions  to  be 
contained  in  an  execution  for  the  de- 
livery of  the  possession  of  a  chattel, 
or  real  property,  or  in  an  execution 
against  the  person,  see  N.  Y.  Code 
Civ.  Pro.,  f§  1372,  1373,  and  Form«? 
2190,  2192,  and  notes  thereto,  and 
Form  2223. 

73  It  is  not  essential  to  name  all. 
See  note  35  to  Form  2200,  and  Ruck- 
man  t;.  Decker,  28  N.  J.  Eq.  6. 

74  See,  in  judgment-creditor's  ac- 
tion, Garczynski  v.  Russell,  75  Hun, 
497,  27  N.  Y.  Supp.  465. 

75  Under  N.  Y.  Code  Civ.  Pro., 
SI  1366,  1367,  every  execution  must 
require  the  sheriff  to  return  it  within 
sixty  days  after  the  receipt  thereof  to 
the  clerk  with  whom  the  judgment- 
roll  is  filed,  except  when  issued  out 
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to  the  clerk  of  the  county  of  [or,  of  the  court  of 

—  specifying  the  clerk  with  whom  the  judgment-roll  was 
filed,  unless  the  execution  was  issued  out  of  a  court  other  than 
that  in  which  the  judgment  was  rendered,  in  which  case  specify 
the  clerk  with  whom  the  transcript  from  the  lower  court  was 
filed. 

Witness,^*  Hon.  [here  name  any  justice^  of  the  Supreme 
Court,  if  the  execution  is  issued  from  that  court,  adding:^  justice 
of  our  said  court  for  if  from  New  York  City  Court,  name  Ike 


chief 'justice  thereof^],  at 


the 


dav  of 


one 


of  a  court  other  than  that  in  which 
the  judf^ent  waa  rendered  (as  in  the 
ca<«e  of  the  inferior  courts  8i)ecified  in 
ireneral  note.  p.  2148,  ahove)^  in  which 
caf«e  it  mu^t  be  made  returnable  to 
the  clerk  with  whom  the  transcript 
in  filed,  and  who  (under  X.  Y.  Code 
Civ.  Pro..  H  3017,  3043,  3225,  etc.), 
i^MiicH  the  execution  in  question. 
Hence,  in  Schwartz  et  aL  v.  Lewis 
(N.  Y.  Daily  Repster,  Oct.  6,  1880), 
where  an  execution  against  property 
was  issued  out  of  the  Supreme  Court 
in  New  York  county  to  the  sheriff 
of  King*fl  county,  it  was  held  that 
(under  Code  Civ.  Pro.,  |  1366),  the 
execution  must  be  returned  to  the 
clerk  of  New  York  county,  where  the 
judgment-roll  was  filed;  and  that  a 
return  to  the  clerk  of  King's  county 
was  not  a  return  to  the  proper  clerk 
within  the  meaning  of  the  Code,  so  as 
to  support  an  execution  against  the 
person  based  upon  such  return.     So 


76  By  N.  Y.  Code  Civ.  Pro.,  fi  1364, 
**  an  execution  is  the  process  of  tne 
court  from  which  it  is  issued,"  and 
therefore  (under  id,,  ||  22,  23,  and 
24 ) ,  it  **  must  be  in  the  name  of  the 
people  of  the  State;  **  and  when 
"  issued  out  of  a  court  of  record," 
must  be  tested  in  the  name  of  a  judge 
of  the  court  on  any  day,  and  must, 
before  the  delivery  thereof  to  the  sher- 
iff to  be  executed,  be  subscribed  or  in- 
dorsed with  the  name  of  the  attorney 
for  the  party  or  person  at  whose  in- 
stance it  was  issued,  or  with  the 
signature  of  the  county  clerk  when 
iHsued  by  him  under  id.,  ||  3017,  3043 
and  3226,  etc.;  but  when  thus  sub- 
scribed or  indorsed,  the  execution  is 
"not  void  or  voidable  by  reason  of 
having  no  seal  or  a  wrong  seal  there- 


held,  setting  aside  a  body  execution 
based  upon  such  a  return,  and  also 
holding  that  the  court  had  no  power 
to  permit  the  proper  return  to  be 
made  nunc  pro  tunc  in  such  a  ca.^. 
See,  also,  N.  Y.  Code  Civ.  Pro.,  f  12(56 
(last  clause).  And  see  id.,  |  102^ etc., 
as  to  duties  of  sherifl*  in  making  re- 
turns, etc.  In  Douglas  r.  Haberstro, 
88  N.  Y.  611,  it  was  held  that  where 
a  body  execution  did  not  direct  the 
time  of  its  return,  such  an  omission 
did  not  render  the  process  void,  but 
it  was  a  mere  irregularity  which 
might  be  amended  or  disregarded, 
and  could  not  be  taken  advant^i^  of 
by  the  sheriff.  And  see  diet  urn  to 
same  effect  as  to  anv  execution,  in 
Wright  V.  Nostrand,  94  X.  Y.  31,  at 
p.  48.  See,  also,  Witbeck  r.  Van 
Hcnsselaer,  64  id.  27.  cited  in  note  II. 
p.  2157,  as  to  return  in  case  of  an  exe- 
cution for  delivery  of  possession  of 
real  property. 


on,  or  of  any  mistake  or  omission  in 
the  teaie  thereof,  or  in  the  name  of 
the  clerk,  unless  it  was  issued  br 
special  order  of  the  court-"  S« 
Douglas  r.  Haberstro,  88  N.  Y.  611. 
holding  that  the  entire  omission  of  a 
teste  does  not  render  the  process  void. 
but  is  a  mere  irregularity  which  may 
be  amended  or  disregarded,  and  can- 
not be  taken  advantage  of  by  a  sheriff. 
either  in  his  official  character  or  as 
bail.  See,  also,  Wright  r.  Nostrand. 
94  id.  31,  at  pages  47  and  48,  for  a 
dictum  to  the  same  effect,  together 
with  authorities  on  amendable  defects 
in  execntiom;  Bureh  v.  Burch,  51 
Misc.  232. 

Tt  This  is  not  the  judge's  signature. 
The  attorney  inserts  the  name. 

T8  Code  Civ.  Pro.,  §  338,  aubd.  1. 
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-thousand  nine  hundred  and 
i^Seal  of  court^^  when  execution  is  issued 
by  a  county  clerk  or  surrogate."} 

[Signature^  and  office  address  of]. 

Attorney  for  [creditor']. 
[Or  where  execution  must  he  issued  by  a 
cownty  cleric  —  signature  of]j 

County  clerk  of  county. 

[Or,  surrogate,  or  cleric  of  his  courW] 


By  N.  Y.  Code  Civ.  Pro.,  %  2654, 
an  execution  against  property  to  en- 
force a  surrogate's  decree  directing 
the  payment  of  money,  "  must  be 
issued  by  the  surrogate  or  the  clerk 
of  the  Surrogate's  Court  under  the 
ncnl  of  the  court,  and  must  be  made 
-reiwmahle  to  the  court,**  thus  form- 
ing another  exception  to  the  general 
requirement  of  section  1366  (cited  in 
note  1,  on  this  page,  above),  that  an 
execution  must  be  made  returnable  to 
the  clerk  with  whom  the  judgment 
roll  is  filed. 

Hence  it  w^as  held  in  Bingham  r. 
Burlingame,  33  Hun,  211,  that  an 
execution  issued  by  an  attorney  upon 
a  decree  of  the  surrogate,  and  tested 
in  the  name  of  one  of  the  justices  of 
the  Supreme  Court,  was  void,  because 
not  issued  by  the  surrogate  or  his 
clerk  under  the  seal  of  his  court,  as 
required  by  section  2554  of  the  Code. 
But  this  section  (section  2554)  also 
provides  that  "  in  all  other  respects 
the  provisions  "  of  the  Code  "  relating 
to  an  execution  against  the  property 
of  a  judgment-debtor,  issued  upon  a 
judgment  of  the  Supreme  Court  and 
the  proceedings  to  collect  it,  apply 
to  an  execution  issued  from  the  sur- 
rogate's court  and  the  collection 
thereof,  the  decree  being  for  that  pur- 
pose regarded  as  a  judgment  (see 
People  ex  ret,  Sackett  r.  Woodbury, 
70  App.  Div.  416,  75  N.  Y.  Supp. 
236 ) ;  except  that "  supplementary 
proceedings,  **  if  founded  upon  such  a 
decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  County  Court, 
or,  in  the  city  of  New  York,  of  the 
Supreme  Court." 

A  decree  for  costs  alone  may  be 
enforced  only  by  execution,  and  not 
by  contempt  proceedings.  Matter  of 
Hirsch,  185  N.  Y.  598;  Matter  of 
Humfreville,  154  id,,  115. 

T9  No  seal  was  necessary  under  the 
old  Code.     See  N.  Y.  Code  Civ.  Pro., 


If  286  and  289  (first  clause).  And 
doubtless  no  change  in  the  law  was 
intended  in  the  new  Code.  See 
Throop's  Note  to  N.  Y.  Code  Qv.  Pro., 
I  1364.  But  under  sections  1366  and 
24  of  the  Code  of  Civil  Procedure  a 
seal  would  seem  to  be  proper,  and 
especially  so  when  the  execution  is 
issued  by  a  county  clerk;  yet,  when 
the  execution  is  issued  by  the  attor- 
ney, the  practice  now  (as  formerly 
under  the  old  Code)  is  to  omit  the 
seal,  and  (under  section  24)  such 
omission  does  not  render  the  execu- 
tion void,  or  even  voidable,  unless  it 
is  "  issued  by  special  order  of  the 
court."  Whether  an  order  granting 
leave  to  issue  an  execution  is  such  a 
"  special  order "  within  the  meaning 
of  that  section  does  not  seem  to  have 
been  passed  upon  by  the  courts.  It 
would  be  safe  practice  to  add  a  seal 
in  such  a  case.  Compare  the  follow- 
ing cases,  which  construe  substan- 
tially the  same  provision  of  law  in 
the  Judiciary  Act  of  1847  (L.  1847, 
chap.  280,  §  57 ) ,  and  hold  that  a  com- 
mission to  take  testimony  out  of  the 
State  must  be  sealed,  because  it  is  a 
process  that  does  not  issue  of  course, 
but  upon  a  special  order  of  the  court 
upon  motion.  Whitney  r.  Wyncoop, 
4  Abb.  Pr.  370 ;  Tracy  r.  Suydam,  30 
Barb.  110,  115  (where  the  court  said: 
"  The  Judiciary  Act  of  1847  only  dis- 
pensed with  the  seal  in  respect  to 
process  which  issues  of  course,  with- 
out any  application  to  the  court " ) ; 
Ford  r.  Williams,  24  N.  Y.  359;  and 
see  Mason  &  Hamlin  Organ  Co.  r. 
Pugsley,  19  Hun,  282,  holding  a  seal 
necessary  to  such  a  commission  under 
the  Code,  because  {per  curiam)  "the 
Code  of  Civil  Procedure  (§24)  has 
effected  no  change  of  the  law  in  this 
particular." 

80  See  preceding  note  79.  The  exe- 
cution should  be  signed  and  issued 
by  the  attorney  of  record  for  the  judg- 
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[Always  file  a  transcript  of  the  judgment  of  any  court  of 
record  (or  decree  of  surrogate's  court  for  payment  of  money)  in 
the  clerk's  office  of  the  county  to  the  sheriff  of  which  the  execu- 
tion against  property  is  to  be  issued,  if  not  already  there  docketed, 
so  that  the  judgment  (or  decree)  shall  be  docketed  therein  before 
execution;  because,  under  N.  Y.  Code  Civ.  Pro.,  §  1365,  **  an 
execution  against  property  can  be  issued  only  to  a  county  in  the 
clerk's  office  in  which  the  judgment  is  docketed.^y^ 

FORM  No.  2184. 
Bmctttioa  agaiatt  property^  from  a  ooimty  courty  or  tlie  Supremo  Court  ia 
Nov  York  Comity,  upoa  a  Jadcment  rendorod  in  a  court  of  a  justice  ot 
tlio  poace^n  or  in  the  Xmiicipal  CowtM  of  the  City  of  licw  York,  or  in 
a  Jvatico^B  court  of  a  city.» 

[File  a  transcript  and  docket  the  judgment  (of  the  justice's 
court,  or  municipal  court,  or  justice's  court  of  a  city)  in  the 
clerk's  office   of  the   county  in  which   the  judgment   was  ren- 

ment  creditor,  but  may  be  issued  by 
an  authorized  attorney  other  than  the 
one  by  whom  the  judgment  was  re- 
covered. See  Vol.  I,  pp.  386,  386; 
and  Cook  r.  Dickerson,  1  Duer,  679; 
and  Ovoronhe  r.  Terry,  17  Wkly.  Dig. 
603  (mem.  8.  c,  under  the  name  of 
O'Rourke  r.  Terry,  in  30  Hun.  221), 
in  which  latter  case  there  is  a  dicium 
that  the  party  himself  may  issue  the 
execution  "  or  any  person  being  an 
officer  of  the  court,  and  acting  for 
him  and  at  his  request;"  and  the 
cane  holds  that  the  entire  omission  of 
any  signature  (such  as  required  by 
section  24  of  the  Code)  does  not  ren- 
der an  execution  void,  but  at  most 
only  voidable,  and  that  it  may  be 
amended.  So  held  reversing  an  order 
denying  a  motion  to  amend  two  exe- 
cutions having  no  signatures.  That 
an  indorsement  of  the  signature  is 
equivalent  to  a  subscription  of  the 
execution  —  see  Heilner  v.  Walsh,  47 
N.  Y.  Super.  Ct.  269.  When  the  exe- 
cution is  issued  by  an  attorney  other 
thun  the  one  of  record,  no  formal 
order  of  substitution  is  necessary.  See 
Thorp  c.  Fowler,  6  Cow.  446,  cited  in 
Robinson  r.  Brennan,  90  N.  Y.  208, 
which  latter  case  holds  that  an  assign- 
ment of  a  judgment  after  issue  of 
execution  operates  as  a  revocation  of 
the  attorney's  authority  thereafter 
without  the  entry  of  any  formal  order. 
See  special  note  on  pp.  2148-2149, 
as   to   when   an   execution   must   be 


issued  by  the  county  clerk.  As  to 
whether  an  execution  issued  by  an 
attorney,  when  it  ou^ht  to  have 
been  issued  by  a  county  clerk,  i» 
void  or  merely  voidable,  and  snb- 
jeet  to  amendment,  compare  Hill  f. 
Haynes,  54  N.  Y.  153  (arising  under 
old  Code);  and  Ryan  r.  Parr.  16 
N.  Y.  Supp.  829;  Ovoronhe  r.  Terry. 
17  Wkly.  Dig.  603;  and  Throop's  Sole 
to  N.  Y.  Code  Civ.  Pro.,  $  3017. 

81  Nanz  r.  Oakley,  60  Hun,  431,  15 
N.  Y.  Supp.  1. 

82  See  Form  2183  and  notes  theretc. 
Sec  X.  Y.  Code  Civ.  Pro.,  S  3022,  and 
notes  84  and  86  {below),  as  to  wb&t 
court  to  apply  to  when  leave  to  x»ue 
this  execution  is  necessary. 

An  execution  for  the  delivery  of 
the  possession  of  a  chattel  upon  a 
judgment  rendered  in  one  of  these 
inferior  courts  (where  the  chattel 
exceeds  twenty-five  dollars  in  value' 
may  be  issued  from  such  a  court  of 
record  in  substantially  the  same  man- 
ner; and  the  necessary  changes  (here 
indicated)  may  be  readily  made  in 
Form  2190  of  this  volume.  See  N.  Y. 
Cbde  Civ.  Pro.,  ff  3019,  3225.  3226, 
and  Municipal  Court  Act,  f  f  2(K)*269. 

88  N.  Y.  Code  Gv.  Pro.,  11  3017, 
3043. 

84  Municipal  Court  Act,  f  I  260-2W. 

85  Such  as  the  justices'  courte  of 
Albany  and  Troy  (Code  Civ.  Pro.. 
f  3225),  or  the  Munidpal  Oourt  of 
Rochester  (id.,  f  3226). 
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dered;  ^  then  obtain  from  such  clerk  a  transcript  of  such  docket 
and  likewise  file  it  in  the  clerk's  office  of  any  other  county  in 
which  the  execution  is  to  be  issued.^^ 

[_Execuiion  as  in  Form  2183,  except  that  if  a  justice's  judg- 
ment at  the  *  insert ^^  held  bj  [naming  Aim*®],  justice  of  the 
said  court 

\_Omit  the  clause  as  to  judgment-roll  between  the  X  and  the  %y 
and  substitute  at  that  place:  And  whereas  a  transcript  of  said 
judgment  was  duly  filed  and  said  judgment  duly  docketed  in  the 
office  of  the  clerk  of  the  county  of  —  the  clerk  issuing  the 

executioru]^ 

[The  county  clerk's  signature  at  the  end  is  the  only  one  neces- 
sary. N.  F.  Code  Civ.  Pro.  §§  3017,  3043,  3225  and  3226.  See 
al^o  the  Municipal  Court  Act  of  1902,  §§  260-269.] 

\_8uch  an  execution  can  be  issued  only  by  the  county  clerk  of 
the  county  (in  which  the  levy  is  to  be  made)  out  of  his  own  county 
courP^  (or,  in  the  counties  embraced  within  Greater  New  York, 
out  of  the  Supreme  Court)  to  the  sheAff^  of  his  own  county,  who 
must  make  his  return  upon  the  execution  to  such  ckrfc.**] 

86/(2.,  |§  3017,  3225,  3226,  and 
Municipal  Court  Act,  §  261.  But 
where  a  judgment  has  been  rendered 
against  an7  marshal  or  his  sureties  in 
any  of  the  Municipal  Courts,  the 
transcript  thereof  must  be  filed  with 
the  county  clerk  in  the  county  where- 
in such  district  of  the  Municipal 
Court  is  situated,  and  the  judgment 
must  then  be  enforced  like  other  judg- 
ments of  the  Supreme  Court,  by  issu- 
ing the  execution  to  the  sheriff,  and 
the  execution  must  be  made  return- 
able to  the  county  clerk.  See  Mu- 
nicipnl  Court  Act.  §  270. 

87  N.  Y.  Code  Civ.  Pro.,  §  3022,  and 
aee  the  sections  of  the  Code  and  of 
'he  Municipal  Court  Act  cited  in  the 
last  note  {above). 

Upon  such  filing,  jurisdiction  is 
*«reflumed  in  favor  of  such  a  judgment 
for  purposes  of  issuing  execution 
thereon,  but  not  for  the  purpose  of 
bringing  an  action  on  such  a  judg- 
ment. See  Agar  v.  Tibbets,  45  Hun, 
52,  where  it  was  so  held  In  reversing 
a  judgment  in  favor  of  a  plaintifT 
where  the  transcript  did  not  disclose 
jurisdiction  of  the  person  of  the  de- 
fendant. 

88  But  if  the  judgment  is  for  a  sum 
leas  than  twenty-fiv*.  dollars,  exclusive 
of  costs,  the  direction  to  satisfy  the 
judgment  out  of  the  real  property  of 
judgment-debtor,  must  be  omitted. 
N.  Y.  Code  Civ.  ^ro.,  f  §  3017,  3043. 


89 /d.,  I  1367. 

00 /d. 

MN.  Y.  Code  Civ.  Pro.,  §§  3017, 
3022,  3043,  and  citations  referred  to 
in  last  note  {above).  In  Vedder  r. 
Lansing,  44  Hun,  500,  it  was  held, 
however,  that  the  clerk  of  the  county 
where  the  judgment  was  rendered 
might  also  issue  execution  to  another 
county  in  which  the  judgment  hns 
been  also  docketed;  but  it  is  to  be 
noted  that  this  was  a  case  where 
leave  had  to  be  obtained  to  issue  the 
execution,  from  the  County  Court  of 
the  county  where  the  judgment  was 
rendered,  under  section  3022  of  the 
Code. 

82  In  case  of  a  Municipal  Court 
judgment,  the  judgment  creditor  has 
the  option  to  have  the  execution 
issued  by  the  clerk  of  the  Municipal 
Court  to  a  marshal,  before  the  judg- 
ment has  been  docketed  in  the  county 
clerk's  office.  Municipal  Court  Act, 
I  260.  In  case  of  a  justice's  judg- 
ment, the  justice  has  no  power  io 
issue  an  execution  after  the  judgment 
has  been  docketed  in  the  county 
clerk's  office.  N.  Y.  Code  Civ.  Pro., 
I  3024 ;  and  see  Martin  v.  The  Mayor, 
etc..  i3f  New  York,  11  Abb.  Pr.  295, 
209,  so  holding  under  a  corresponding 
provision  of  the  old  Code. 

MN.  Y.  Code  Civ.  Pro.,  f  1367. 
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FORM  No.  2185. 
EzecntioB  agaiatt  proptrty  where  attachment  has  been  m  le^M  aad  deMar 
waa  pertoaally  aerred  within  the  State,  or  appeared,^a  or  (being  a  xesi- 
dentM)  waa  aerred  by  publication,  or  without  the  State. 

[As  in  Form  2183,  substUiUing  instead  of  the  words  beiween 
the  **  and  the  ft j  out  of  the  personal  property  of  the  said  judg- 
mentrdebtor  heretofore  attached  by  you  in  this  action,  and  if  that 
is  insufficient,  then  out  of  the  other  personal  property^  of  the 
said  judgment-debtor ;  if  both  are  insufficient,  then  out  of  the  real 
property  of  the  said  judgment-debtor  so  attached,  and  if  that  is 
insufficient,  then  out  of  the  real  property  belonging  to  said  judg- 
ment-debtor at  the  time  when  the  judgment  was  docketed  in  the 
clerk's  office  of  your  county,  or  at  any  time  thereafter.^ 

[Indorsement  accordingly.     See  Form  2200.] 

FOSX  No.  2186. 

Execution  against  property,  where  attachment  had  been  levied  and  debtor  is 
a  non-resident,  or  a  foreign  corporation,  and  has  not  been  aenred  per- 
sonally within  the  State,  and  haa  not  appeared.^ 

[.4^  in  Form  2183,  substituting  for  the  words  between  the  ** 
and  the  ft]  out  of  the  personal  property  of  the  said  judgment- 
debtor  heretofore  attached  by  you  in  this  action,  and  if  that  is 
insufficient,  out  of  the  real  property  of  the  judgment-debtor  so 
attached.* 

[Indorsement  accordingly.     See  Form  2200.] 

* «- 

MSee  Form  2189  in  case  the  sher-  N.  Y.  Supp.  767.  24   Civ.  Pro.  Bep. 

iff  who  made  the  attachment  haa  gone  16,  afTd,  147  N.  Y.  150. 

out  of  office.  1  That   such   an   execution  can  bi 

w  See  N.  Y.  Code  Civ.  Pro.,  |  1370,  levied  only  upon  the  attached  prop- 

subd.  2.  crty,  see  N.  Y.  Code  Civ.  Pro.,  |  707; 

»« That  this   Form  and  not   Form  Grevell  v.  Whitman,  32  Misc  279,  65 

2 ISO  must  be  u»ed,  see  Place  &.  Riley,  N.  Y.   Supp.  974.     As  to  matter  «f 

OS  X.  Y.  1.  Batisfying  such  an  execution,  see  id^ 

97  The    sUtute     (Code    Civ.    Pro.,  |  708. 

ff  1370,  Bubd.  2)  must  be  strictly  fol-  In  Woolworth  v.  Taylor,  62  How. 

lowed.     See  Place  p,  Riley,  98  N.  Y.  Pr.   90,   the  rule   is  laid   down  that 

1,  nnd  Gilman  v.  Tucker,   13   X.  Y.  where  real  property  has  been  attacbed. 

Supp.    804,   so   holding,    and   setting  the  execution  should  require  the  sher* 

A8ide  a  sale  and  execution  as  void  be-  iff  to  satisfy  the  judgment  out  of  the 

cauAe  of  the  omission  of  such  a  clause.  real  property  belonging  to  the  debtor 

08  As  to  manner  of  satisfying  such  on  the  day  when  the  attachment  was 

an  execution,  see  N.  Y.  Code  Civ.  Pro.,  levied  thereon.    So  held  in  grantinp  t 

%  708.  motion  to  amend  an  execution  which 

wSee  id.,  |  1370,  Bubd.  1.  had  only  directed  the  sheriff  to  at- 

A  general  execution,  issued  under  isfy  the  judgment  out  of  real  prop* 

I  1369,  upon  Buch  a  judgment,  is  void,  er^  belonging  to  the  judgment-debtor 

Van  Camp  r.  8earle,  79  Hun,  134,  29  on  the  day  when  judgment  was  door- 

eted. 
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FORM  No.  2187. 

Sxecutioii  asaiait  joint  property,  where  an  attachment  has  been  levied,  and 

the  debtors  hare  appeared,  or  been  personally  senred  within  the  State.2 

\_As  in  Form  2183  to  the  **,  and  continuing  thus:']  out  of  the 
joint  personal  property  of  the  said  judgment-debtors  heretofore 
attached  by  you  in  this  action,  and  if  this  is  insufficient,  out  of 
the  other  joint  personal  property  of  said  judgment-debtors,  or  if 
both  are  insufficient,  out  of  the  joint  real  property  so  attached, 
or  if  this  is  insufficient,  out  of  the  joint  real  property  belonging 
to  said  judgment-debtors  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  your  county,  or  at  any  time  there- 
after, and  if  all  are  insufficient,  then  out  of  the  individual  per- 
sonal property  of  the  said  judgment-debtors,  and  either  of  them, 
and  if  this  is  insufficient,  then  out  of  the  individual  real  property 
Ijelonging  to  either  of  the  said  judgment-debtors  at  Iconduding 
as  in  Form  2183  from  the  ft]- 

[Indorsement  accordingly.    See  Form  2200.] 

FORM  No.  2188. 

Ezecnticn  against  Joint  property  of  all,  and  separate  property  of  some  of  the 
judgment-debtors,  where  part  only  have  been  served. 

[As  in  Form  2183,  indorsing  thereupon  the  following  direc- 
tion, under  usual  title  and  address  to  sheriff:']  Levy  $  ,  with 
interest  from  the  day  of  >  19  >  besides  your  fee?* 
and  poundage,  not  upon  the  sole  property  of  the  defendant  S.  T. 
who  was  not  [or,  defendants  S.  T.  or  U.  V.  who  were  not]  served 
herein,  but  on  personal  property  owned  by  him  [or,  them]  jointly 
with  the  other  defendant  [s,  or  with  any  of  them]  and  on  the  real 
and  personal  property  of  the  latter  [or  of  any  of  them]. 

FOSM  No.  2189. 

Xzecntion  against  property  issued  to  a  sheriff  who  has  levied  en  attachment 
in  the  action,  but  whose  term  of  office  has  ezpired.3 

The  People  of  the  State  of  New  York  to  J.  K.,  late  sheriff  of  the 
county  of  ,  greeting: 

Whereas,  in  pursuance  of  a  warrant  of  attachment  dated  the 
day  of  J  19     >  issued  out  of  the  [here  name  the 

court],  against  the  property  of   [naming  jtulgment-debtors'],  in 
an  action  pending  in  said  court  between  [naming  all  the  plain- 
t's.  Y.    Code   Civ.    Pro.,    {    1370,  8  See  N.  Y.  Code  Civ.  Pro..  H  706, 
8ubd.  2.                                                         707    and    708,    qualifying    effect    of 

S  183. 
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tiffs]y  plaintiffs,  and  [naming  all  the  defendants],  defendants, 
and  delivered  to  the  said  J.  K.,  then  sheriff  of  said 
county,  the  following  property,  the  property  of  the  said  defend- 
ants, was  on  the  day  of  ,  19  ,  duly  levied  upon 
by  [and  taken  into  the  custody  of]  the  said  J.  K.,  viz.  [set  forth 
the  several  items  of  property]  y  which  property  amounted  in  value 
to  the  sum  of             dollars: 

And  whereas,  judgment  was  rendered  in  said  action  on  the 
day  of  ,  19     ,  in  favor  of  the  said  [naming  judgment- 

creditor'],  against  the  said  [naming  debtor],  for  the  sum  of  [etc., 
continuing  as  in  Form  2183  from  the  i,  except  substituiing  in- 
stead of  the  words  hetween  the  **  and  ft  the  clauses  contained  in 
Form  2186,  or  Form  2185,  according  to  the  case]. 

FORM  No.  2100. 

SxtcutioB  for  tho  ponenion  of  a  chattel  with  or  without  damacaa  for  the 
takina  or  detention  thereof.4 

[As  in  Form  2183,  to  the  t,  continuing  thus:]  that  the  [phun- 
tiff  J  recover  of  the  said  [defendant]  the  possession  of  the  prop- 
erty hereinafter  mention,  or  if  possession  of  the  same  [if  several 
articles,  add:  or  any  part  thereof]  be  not  delivered,  then  for  the 
value  thereof  [if  several  articles,  add:  respectively]  as  hereinafter 
set  forth,  together  with  dollars  damages  and  dollar? 

costs,  with  interest  from  said  day  of  ,    19     ,  a^ 

appears  to  us  by  the  judgment-roll  filed  in  the  office  of  the  clerk 
of  the  county  of  [or,  of  the  Court  of  ]; 

and  whereas,  [a  transcript  of  the  said  judgment  was  duly  filed 
and]  the  said  judgment  was  duly  docketed  in  the  office  of  the 
cbrk  of  your  county,"  on  the  day  of  ,  19      ;  and 

whereas,  the  whole  of  said  property  still  remains  undelivered  to 
the  said   [plaintiff]    [if  not  the  whole,  add:  except  the 
specified  in  said  judgment]  ;  and  whereas,  the  sum  of  dol- 

lars damages  and  costs,  with  interest  as  aforesaid,  is  now  actuallv 
due  thereon:  *  Therefore  we  command  you  that  you  satisfy  the 
judgment  as  to  said  sum  of  damages  and  costs  out  of  [con- 

tinue as  in  Form  2183 ;  that  you  also  take  the  foUowing-describe*! 
property  from  the   [defendant],  or  in  whose  hands  soever  the 

4  Id.,  If  1373  and  1731,  subd.  2.  contains  a  direction  to  collect  a  sum 

SN.  T.  Code  Civ.  Pro.,  §  1365  (last  of   money,    it   mast   have    the  aaine 

two  clauses).     See.  also,  id.,  f|  1373  requisites    as    an    execution    agunst 

(last  clause)  and  1731   (last  clause),  property.      For   such   requisites,  see 

to  the  effect  that  when  this  execution  Form  2183,  and  notes  thereta 
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same  may  be^  within  your  county,  and  deliver  the  same  to  the 
[plaintiff]  A.  B.,  to  wit  [^description  or  list  with  values'^  ;  or  if 
the  same  or  any  part  thereof  cannot  be  found  within  your 
eounty,  that  you  satisfy  the  said  judgment  as  to  the  value  of 
any  such  property  that  cannot  be  found  in  your  county,  with  in- 
terest and  your  fees*  [etc.,  continuing  as  in  Form  2183,  from  the 
**  to  the  end"]. 

FORM  No.  2191. 

The  uune  —  in  favor  of  defendant  unless  plaintiff  pays  value  of  special  prop* 

erty  in  chattel,  etc.o 

^Recite  judgment;  see  Forms  2183  and  2190,  to  the  asterisk, 
suhstituiing  proper  parties,  etc,  and  continuing  thus:^ 
Therefore  we  command  you  to  deliver  the  possession  of  said 
property  to  the  said  defendant,  unless  the  said  plaintiff  before 
such  delivery  pays  to  you  the  sum  of  doUars,^^  with  interest 

from  the  day  of  >  19     >  besides  your  fees;^^*  and  in 

case  the  chattel  cannot  be  found  within  your  county,  then  to 
satisfy  that  sum,  with  interest  and  fees  as  aforesaid,  out  of  [etc., 
continuing  as  in  Form  2183,  from  the  **  to  the  cnrf]. 

FORM  No.  2192. 
Ezecutioa  for  delivery  of  posaesaion  of  real  property  with  damageB.ii 

[Insert  in  Form  2183,  p.  2146,  at  the  t,  the  following:']  that 
the  [plaintiff]  recover  of  the  said  [defendant]  the  possession  of 


«In  Hoffman  v.  Conner,  76  N.  Y. 
121,  it  is  held  that  it  is  the  duty  of 
the  aheriff  to  take  and  deliver  the 
property  in  whosoever  possession  it 
may  be  found. 

TThe  execution  must  particularly 
describe  the  property  of  which  posses- 
sion is  required  to  be  delivered.  N.  Y. 
Code  Civ.  Pro.,  ft  1373;  Talcott  v. 
Belding,  36  N.  Y.  Super.  Ct.  84,  91. 

S  Fees  are  not  usually  mentioned  in 
the  body  of  an  execution,  but  the 
statute  (ft  1731)  as  to  execution  on 
replevin,  above  cited,  direcLs  that  they 
be  included. 

»N.  Y.  Code  Civ.  Pro.,  {ft  1727, 
1731,  subd.  1. 

10  Damages,  if  they  have  been  sus- 
tained in  addition  to  the  value  of  the 
defendant's  special  property,  etc.,  may 
be  included.  Comnare  ^^.  Y.  Code  Civ. 
Pro.,  {ft  1726,  1730,  1731. 


lOaSee  note  8  to  Form  2190 
{ahove). 

11 N.  Y.  Code  Civ.  Pro.,  ftft  1364, 
1373.  Leave  must  be  secured  if  the 
execution  is  issued  after  the  lapse  of 
five  years  from  entry  of  judgment. 
But  such  leave  may  be  granted  al- 
though more  than  twenty  years  have 
elapsed  since  the  jugdment  was  recov- 
ered. Van  Rensselaer  v.  Wright,  121 
N.  Y.  626. 

By  section  1376  "  where  a  party,  or 
one  or  more  of  several  parties,  against 
whom  a  judgment  for  the  recovery 
of  possession  of  real  property  has 
been  obtained,  has  died,  an  order 
granting  leave  to  issue  and  execute 
such  execution  or  writ  of  possession 
may  be  granted  upon  giving  twenty 
days'  notice  to  the  occupants  of  the 
lands  so  recovered,  and  to  the  grantees 
or  devisees  of  said  deceased;   or,  if 
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the  following-described  real  property,  viz.  Idescribing  particvr 
larly^^  the  real  property,  and  further  reciting  the  substance  of, 
the  judgment']y  and  also  — 

[And  substitute  for  the  words  between  the  II  and  tht  **  the 
following:]  Therefore  we  command  you  that  you  deliver  the  pos- 
session of  the  said  real  property  within  your  county"  to  [naming 
judgment'creditor],  the  said  [plaintiff],  and  that  you  satisfy  the 
said  judgment  for  damages^^  and  costs,  with  interest,  as  afore- 
said [continue  as  in  Form  2183  to  the  end]. 

FOSM  No.  2103. 
Szecutioa  for  deficiency  in  foredotnre. 

The  People  of  the  State  of  Xew  York  to  the  sheriff  of  the  county 
of  ,  greeting: 

Whereas,  judgment  of  foreclosure  and  sale  was  duly  made  and 
entered  on  the  day  of  ,  19     ,  in  an  action  in  the 

Court  of  ,  between   [naming  all  the  plainiijfs]j 

plaintiffs,  and  [naming  all  the  defendants']^  defendants,  in  favor 
of  said  plaintiffs  and  against  said  defendants,  as  appears  to  ns  by 
the  judgment-roll  filed  in  the  office  of  the  clerk  of  the  county 

of  ; 

And  whereas,  the  premises  described  in  said  judgment  were, 
on  the  day  of  ,  19     >  sold  pursuant  to  said  judg- 

ment; 

And  whereas,  the  referee  named  in  said  judgment  filed  his 
report  of  sale  under  said  judgment  on  the  day  of  , 

19  ,  with  the  clerk  of  said  coimty,  whereby  he  reported,  pur- 
suant to  said  judgment,  that  there  is  a  deficiency  of  dol- 
lars, with  interest  from  the  day  of  ,  19  ,  there- 
under, which  the  said  defendant  [naming  him]  are  liable  to  pay 

he  died  intestate,  to  the  heirs  at  law  Witbeck  r.  Van  Rensselaer,  64  X.  Y. 

of  said  deceased;   said  notices  to  be  27,  afTg  2  Hun,  55. 

served  in  the  same  manner  as  a  sum-  12  gee  note  7.  Form  2190. 

mons  is  directed  to  be  served  in  an  13  N.    Y.    Code    Civ.    Pro.,   {   15d^ 

action  in  the  Supreme  Court."  (third  clause). 

An  execution  for  possession  of  real  14  If  desirable,  a  separate  execution 

property    is    not    analogous    to    one  may   issue   for  the  collection  of  ili» 

against   personal    property   where    a  money  awarded  by  the  judgment,  vd 

levy  is  necessary  (within  sixty  days)  from  that  the  direction  to  deliver  p«- 

to  subject  the  personalty  to  the  oper-  session  would  be  omitted.    Id.,  f  1373. 

at  ion  of  the  writ,  for  the  judgment  If  the  sheriff  is  to  collect  the  money 

binds  the  land,  and  the  command  to  damages  awarded,  the  execution  ma^ 

return  the  writ  within  sixty  days  is  also  so  require.     Van   Kensselaer  f. 

directory  merely.    So  held  in  sustain-  Wright,  66  Hun,  39.  8  N.  Y.  Supp. 

ing  such  an  execution  in  ejectment  885;    revM,    on    another   point,  I^^ 

executed  after  the  return  day  thereof.  X.  Y.  626. 
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±o  the  said  plaintiffs ;  and  whereas,  said  report  has  been  duly  con- 
finnedy  and  judgment  for  said  deficiency  and  interest  has  been 
<iuly  entered,  docketed  and  filed  in  your  county  on  the  day 

of  ,19     ,  in  favor  of  said  plaintiff,  and  against  said  de- 

fendant [luwne]  for  said  sum  of  dollars,  with  interest  from 

,19      ;  and  whereas,  said  sum  of  dollars  and  in- 

terest is  now  actually  due  thereon;  therefore  \_etc.,  continuing  to 
the  end  as  in  Form  2183,  from  the  II]. 

FORM  No.  2194. 
Ezectttioii  against  property  of  an  unincorporated  a880ciAtion.i6 

[il5  in  Form  2183,  substituting  for  the  words  between  the  * 
and  the  t  the  following  .'li  in  an  action  between  [naming  all  the 
plaintiffs'] J  plaintiffs,  and  [naming  the  president  {or  treasurer) 
of  the  association'] y  as  president  [or,  treasurer]  of  the  [name  of 
the  association] y  defendant,  in  favor  of  the  said  [naming  plain- 
tiffs] against  the  said  [name  of  president  {or  treasurer)]^  as 
president  [or,  treasurer]  of  the  [name  of  the  association]. 

[Also  substituting  for  the  words  in  same  Form,  between  the 
**  and  tt,  the  following:]  out  of  any  personal  or  real  property^* 
in  your  county,  belonging  to  the  [name  of  the  association],  or 
owned  jointly  or  in  common  by  all  the  members  thereof  at  [cfc.]. 

FORM  No.  2195. 
Xaecntion  against  red  or  personal  property  in  the  hands  of  an  executor,  ad- 
ministrator, heir,  devisee,  etc.n 

[As  in  Form  No.  2183,  to  the  word  ''defendants,"  continu- 
ing:] as  the  executor  of  the  will   [or,  the  administrator  of  the 

16  Sustained  by  Bank  r.  Van  Der-  in  his  representative  capacity  is  al 

werker,  74  N.  Y.  234.    See  N.  Y.  Code  ways  necessary  under  the  present  ( but 

Civ.  Pro.,  %%  1919,  1921.  was  not  under  the  former)  Code.    S«»e 

16  N.  Y.  Code  Civ.  Pro.,  %  1921,  as  id.,  S§  1825,  1826,  1827,  2552,  and  see 

amended  in  1898.  Form  2182,  and  notes  thereto.      Soo, 

"  N.  Y.  Code  Civ.  Pro.,  §  1371.  also,   Syms    r.   Mayor,    etc.,   of   New 

See    Form   2196    for  an   execution  York,  105  N.  Y.  153,  159.  so  holding 

upon  a  surrogate's  decree.  as  to  an  execution  for  costs,  and  that 

Under  section   1817,   in  an  action  it  is  irregular  for  a  judgment  against 

against  two  or  TnoT«  executors  or  ad-  an   executor  to  contain   a  provision 

ministrators    representing   the    same  that  judgment-creditor  have  execution 

decedent,  where  only  part  of  them  are  for  costs,  etc. 

served  or  appear,  judgment  in  favor  So,  too,  the  authority  of  the  surro- 

of  the  plaintiff  may  be  entered,  and  gate  to  grant  the  necessary  leave  to 

in  a  proper  case  execution  may  be  issue  such  execution  extends  to  the 

issued  against  all  the  defendants  as  if  case  of   a  judgment  against  an  ex- 

all  had  appeared.  ecutor  or  administrator  for  the  neoes- 

An  order  of  the  surrogate  grant-  sary  and  reasonable  expenses  of  the 

ing  leave  to  issue  such  an  execution  administration,  as  well  as  to  that  of 

against  an  executor  or  adminitiraiar  a  judgment  recovered  for  a  debt  of 
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goods,  chattels  and  credits  which  were  —  or,  the  heir**  —  or,  the 
devisee  —  or  other  representative,  etc.'\  of  M.  N.,  late  of  , 

in  the  county  of  ,  deceased,  in  favor  of  said  Ijudgment- 

creditorJl  and  against  said  ^naming  judgment-debtor}  as  sudi 
executor  [or,  administrator  —  or  other  representative,  etc."]  a5 
aforesaid,  for  the  sum  of  dollars,  as  appears  to  us  by  the 

judgment-roll  filed  in  the  office  of  the  clerk  of  county  [or, 

of  said  court].  And  whereas,  [a  transcript  of  said  judgment 
was  duly  filed  and]  said  judgment  was  duly  docketed  in  the 
office  of  the  clerk  of  your  county  on  the  day  of  , 

in  the  year  19     ,  and  the  sum  of  dollars  is  now  actually 

due  thereon,  with  interest  from  the  day  of  ,  19     ; 

[And  where  issued  against  an  executor  or  administrator  in  his 
representative  capacity,  insert:^^  And  whereas,  an  order  has  been 
duly  made  by  the  surrogate  of  the  county  of  ,  from  whose 

court  were  issued  the  letters  testamentary  under  the  said  will  — 
or,  of  administration  upon  the  said  decedent's  estate  —  to  the 
said  executor — or,  administrator  —  permitting  this  execution  to 
be  issued  upon  the  said  judgment,  and  specifying  the  sum  of 
dollars  and  cents  to  be  collected  thereon;] 

Therefore,  we  command  you  that  you  satisfy  the  said  juds^ 
ment  [or  where  the  estate  has  been  found  sufficient  to  satisfy 
it,  substitute,^  that  you  collect  the  sum  of  dollars  and 

cental  out  of  the  personal  property  of  said  M.  X.,  in  the 
hands^  or  under  the  control  of  [or  in  action  against  heirs,  d^ 

the  decedent.    See  Matter  of  Estate  of  182G.    See,  also,  id.,  §{  2552  and  2725 

Thompson,  41  Barb.  237,  1  Redf.  490.  (buM.  1). 

arisinf?   \inder    corresponding    provi-  21  An   execution   against    executors 

ftions  of  former  statutes,  and  so  hold-  or  administrators  in  their  represeota- 

ing  as  to  an  execution  upon  a  judg-  tive  character  can  issue  agaia<^  and 

ment  for  legal  services  rendered  to  the  bind  only  personal  assets  in  their  po»- 

administrator.  session   or   under   their   control,  aod 

See  Matter  of  Clark,  2  Abb.  N.  C.  does  not  affect  the  real   property  of 

208,   for   an   instance   where   it  was  the  decedent,  unless  in  a  ease  where 

necessary  to  obtain  leave  also  of  the  the  judgment  was  expressly  made  br 

court   to   issue   execution   where   the  Its   terms   a   lien   upon    specific  real 

assets  were  in  the  hands  of  a  receiver  property  therein  described,  etc.    /d, 

appointed  in  a  suit  brought  by  one  of  i  1823.  And  see  Lichtenberg  r.  Herdt- 

the  executors  against  the  others.  felder,  103  X.  Y.  302,  306. 

As  to  separate  executions  upon  a  22  This  requisition  of   N.   Y.  Code 

judgment  awarding  different  sums  to  Civ.  Pro.,  S  1371,  is  imperative,  as  the 

or  against  different  parties,  see  N.  Y.  execution  cannot  be  satisfied  out  of 

Code  Civ.  Pro.,  f  1374.  the  individual  property  of  such  jndg^ 

18  An  execution  against  an  infant  ment  debtor.  See  Olmsted  «.  Vreden- 
heir  or  devisee  cannot  be  issued  until  burgh,  10  How.  Pr.  215  (so  holdiz^ 
one  year  after  final  judgment.  Id,,  as  to  same  provision  of  tbe  old  Code; 
I  1858.  but  upon  another  point  —  as  to  neces- 

19  iSee  note  17,  p.  2150.  sity  of  leave  to  issue  execution  —  the 

20  See  N.  Y.  Code  Civ.  Pro.,  ff  1825,  case  is  superseded  by  Code  Civ.  Pro., 
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wsees,  trustees,  etc,  of  realty,  substitute  (according  to  cas^) : 
out  of  the  estate,  interest  and  right  in  the  real  property  of  said 
]M.  N. —  better  describe  it  here,  as  in  the  judgment  —  which 
descended  to  —  or,  was  devised  to  —  or^  is  in  the  possession  of] 
said  \judgfnent'debtor']y  in  your  county;  and  [concluding  as  in 
Farm  2183,  from  the  ft]. 

FORM  No.  8196. 
XzeciitioB  upon  surrogate's  docrMiM 

[As     in     Form    2183,    substituiing    for    the    words    from 
**  Wheekas,"  to  the  II,  the  following:] 

Whereas,  on  the  day  of  ,  19     ,  Hon.   [Abner  C. 

Thomas,  one  of  the  surrogates  of  the  county  of  New  York],  duly 
made  a  decree  directing  the  payment  by  Y.  Z.,  the  executor  of  the 
last  will  and  testament  of  [M.  N.],  deceased,  to  A.  B.,  of  the 
sum  of  dollars  and  cents ;  and  thereafter,  a  transcript 

of  said  decree  was  duly  filed  with,  and  said  decree  duly  dock- 
eted by,  the  clerk  of  your  county,  in  his  office,  on  the  day  of 
,  19     ; 

And,  whebeas,  there  is  now  actually  due  on  said  decree  the 
sum  of        dollars  and  cents  with  interest  from  the 

day  of  ,  19     ; 

Theeefobe  [continue  as  in  Form  2183  from  the  II,  substitute 
ing  the  word  decree  for  the  word  judgment,  dnd  debtor  in  said 
decree  for  judgment  debtor,  and  direct  return  to  Surrogate's 
Court;  attest  in  name  of  surrogate,  and  secure  signature  of  surro- 
gate or  his  cleric,']^ 

ft   1825).     And  see  Felt  r.  Dorr,  29  23  See  N.  Y.  Code  Civ.  Pro.,  S§  1371 

Hun,    14    (arising   under    Code    Civ.  and  1843.     And  see,  also,  Armstrong 

Pro.,  S  1371,  and  holding  that  an  ex-  r.  McKelvey,  104  N.  Y.  179,  184,  hold- 

ecution  simply  describing  the  defend-  ing  that  devisees   are  none  the   less 

ant  in  his  representative  capacity,  is  liable  (under  Code  Civ.  Pro.,  {  1843) 

not  a  sufficient  compliance  with  the  to  the  extent  of  whatever  interest  in 

statute,  and  that  an  order  in  supple-  realty  has  been  effectually  devised  to 

mentary  proceedings,  based  upon  such  them,  because  their  interest  is  only 

an  execution,  was  properly  set  aside  a  beneficial   one,  and   not   the   legal 

in  a  case  where  the  execution  was  title. 

issued   against   an   assismee    for  the  24  N.  Y.  Code  Civ.  Pro.,  If  2554. 
benefit  of  creditors,  for  he  is  a  **  trus-  25  The  execution  must  run  against 
tee  "  of  an  express  trust,  and  comes  the  property  of  the  individual.     Mat- 
within  section  1371).  ter  of  Quackenbos,  38  Misc.  66,  76 


186 


N.  Y.  Supp.  964. 
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F0BM  Ho.  8197. 

AMiHt  «M  appttcatUB  Iw  i^mUI  aaacBtUB  vadar  V.  T.  Gate  Or.  Pn, 

i  Z30I. 

[Title  of  court  and  eauao.] 
IVenue.'] 

A.  T.y  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
above-named  [plaintiff]. 

That  on  the  day  of  y  19     9  judgment  was  duly 

rendered  in  this  action  in  this  court  [or,  the  Mimcipal  Court  of 
the  city  of  New  York,  for  the  District  —  or  otherwise]^  in 

favor  of  the  above  plaintiff  and  against  the  above-named  defendant 
for  the  sum  of  dollars.^ 

That  said  judgment  has  been  recovered  wholly  for  necessaries 
sold  to  the  defendant,  consisting  of  [state  whaif  or,  has  been 
recovered  wholly  for  work  performed  in  the  defendant's  family  as 
a  domestic — ory  for  services  rendered  for  salary  owing  to  the 
plaintiff  as  an  employee  of  the  defendant]. 

That  an  execution  has  been  duly  issued  upon  said  judgmoit 
to  the  sheriff  of  the  county  of  ,  in  which  county  the  de- 

fendant resides  [or,  has  a  place  of  business]^  and  said  execu- 
tion has  been  heretofore  returned  wholly  unsatisfied  [or,  unsatis- 
fied as  to  the  sum  of  dollars,]  and  the  said  sum  of 
dollars,  with  interest  from  said  day  of  ,  19     ,  is 
actually  due  thereon. 

That  on  the  day  of  ,  19     ,  said  defendant  testi- 

fied in  the  presence  of  deponent^  upon  supplementary  proceed- 
ings instituted  upon  said  judgment,  that  he,  defendant,  was  em- 
ployed by  one  M.  N.,  at  ,  at  a  salaiy  of  [more  tJum 
twelve']  dollars  per  week  [or,  was  in  receipt  of  an  income  of 
dollars  a  week  from  trust  funds  under  a  trust  created  since 
1903** — or,  otherwise  show  a  case  within  the  section,  and  show 
how  deponent  has  knowledge  of  the  facts  alleged.] 

S6  It  IB  not  essential  that  the  judg-  judgment  for  necessaries   is  not  en- 

ment  should  have  been  recovered  after  forceable  under  the  section.    Neuman 

the  section  was  amended  to  allow  the  r.  Mortimer,  98  App.  Div.  64,  90  N.  Y. 

additional  remedy.    Meyer  v.  Halber-  Supp.  524,  34  Civ.  Pro.  Rep.  164. 

stadt,    113    App.    Div.    427,   aff'g   44  28  The  statute  does  not  require  ex- 

Misc.  409,  89  N.  Y.  Supp.  1019.  ecution  issued  to  the  county  of  the 

37 The  charge  for  medical  services  debtor's  residence  or  business;   such 

cannot  be  included  under  the  phrase  fact  should,  however,  be  required  by 

"necessaries    sold"   as   used    in    the  the  judge  to  be  shown. 

Code  section.    Taylor  v.  Barker,  108  2BThe  section  does  not  apply  to  a 

App  Div.  21    (Woodward,  J.,  stating  trust  created  before  the   amendment 

that  the  scope  of  the  statute  is  con-  went  into  effect.    King  r.  Irving,  103 

fined  to  goods  and  chattels  of  the  kind  App.  Div.  420,  92  N.  Y.  Supp.  1094; 

known  as  necessaries,  and  the  special  Sloane  v.  Tiffany,  103  App.  Div.  540, 

kinds  of  service  mentioned  in  the  se**-  93  N.  Y.  Supp.  149. 
tion).     A  judgment  recovered  on  a 


EXXCUTINO   JUDGMENT. 1.    AOAINBT   PEOPEBTY.  2163 

That  as  appears  by  the  annexed  certificate  of  the  sheriff  of  said 
oounty  of  ,  no  execution  issued  on  any  judgment  against 

-die  defendant^  as  provided  for  in  section  1891  of  the  Code  of 
Oivil  Procedure  is  unsatisfied  and  outstanding  against  said 
defendant^ 

That  no  previous  application  has  been  made  for  the  order  now 
sought 

IJurai.'] 

FORM  Ho.  8198. 

Ordsr  for  special  oaneadoB  loidor  Cote  Civ.  Pro.,  i  z39Zi^i 
[Title  of  court  and  cause.] 

On  reading  and  filing  the  annexed  affidavit  of  A.  T.,  attorney 
for  the  above-named  plaintiff,  verified  the  day  of  , 

19     y  and  the  certificate  of  ihe  sheriff  of  the  county  of  , 

dated  the  day  of  ,  19     ;  whereby  it  satisfactorily  ap- 

pears that  a  judgment  has  been  duly  recovered  in  this  court  ^or, 
in  the  Municipal  Court  of  the  city  of  New  York  for  the 
District  —  or  othenvise']  in  favor  of  the  above-named  plaintiff 
and  against  the  above-named  defendant  for  the  sum  of 
dollars,  that  such  judgment  was  recovered  wholly  for  [neces- 
saries sold],  that  an  execution  issued  upon  said  judgment  has 
been  returned  wholly  unsatisfied  [or,  unsatisfied  as  to  the  sum 
of  dollars],  and  that  said  sum  of  dollars  with  interest 

from  the  day  of  ,  19     ,  is  actually  due  thereon, 

that  said  defendant  is  employed  at  a  salary  of  dollars  per 

week  [or  otherivise  follow  the  proof  on  this  poinf]  and  that  salary 
will  hereafter  become  due  and  owing  to  him  to  an  amount  ex- 
ceeding twelve  dollars  per  week,  and  that  no  execution  issued  as 
provided  in  section  1391  of  the  Code  of  Civil  Procedure  is  out- 
standing^ and  unsatisfied  against  said  defendant ;  now,  on  motion 
of  A.  T.,  attorney  for  the  plaintiff,  [and  on  proof  of  due  service 
of  notice  of  this  application  upon  O.  P.,  the  trustee  of  said  trust 
funds],  it  is 

«>  It  IB  not  apparent  how  this  fact,  out  notice  to  the  judjfment  debtor. 

aa  required  by  the  statute,  t.  c,  that  This    amendment    apparently    super- 

no  executions  are  outstanding,  can  be  sedes  the  contrary  holding  in  Neu- 

properly    established    except    by   the  man  r.  Mortimer,  98  App.  Div.  64, 

certificate   of   the   sheriff.     A   state-  90   N.   Y.    Supp.   624,    34   Civ.   Pro. 

ment  that  there  is  no  execution  out-  Rep.  164;  Sloane  v.  Tiffany,  103  App. 

standing  on  the  affiant's  judgment  is  Div.  640,  93  N.  Y.  Supp.  i49,  34  Civ. 

rot  enough.    Neuman  v.  Mortimer,  08  Pro.  Rep.  208.     The  latter  case  also 

App.  Div.  64,  90  N.  Y.  Supp.  624,  34  held    that    upon    an    aoplication    to 

Civ.  Pro.  Rep.  164.  reach  the  income  of  a  trust  fund,  the 

aiTliis    is    a    judge's    order.     By  trustee   must  be  broucrht  before   the 

the  amendment  of  lOO.*)  to  Code  Civ.  court  hv  notice;  so  held,  also,  in  King 

Pro.,   S    1391,  it  is   specifically  pro-  r.  Tr\'inV.  103  App.  Div.  420,  92  X.  Y. 

Tided  that  this  order  may  issue  with-  Supp.  1004. 


2164  Abbott's  pbaotios  and  fobhs. 

Obdebjed,  That  an  execution  issue  against  [ten]  per  cent  of  the 
wageSy  debts,  earnings,  salary,  income  from  trust  funds  and 
profits  of  the  defendant,  the  judgment  debtor  herein,  upon  the 
judgment  recovered  in  this  action  on  the         day  of  » 19    » 

in  favor  of  the  plaintiff  and  against  said  defendant,  for  the  sum 
of  dollars  [upon  which  the  sum  of  dollars,  with  in- 

terest from  the  day  of  »  19     ,  remains  unpaid.] 

ISigncdure,'] 

[Official  title.] 
FORM  Ho.  8199. 

Spedal  eancutioB  uader  Code  Civ.  Pro.,  |  1391. 

[First  recital  as  in  Form  2183.] 

And  whereas,  an  order  was  duly  made  by  Hon.  J.  K.,  one  of 
the  justices  of  the  said  court  of  ,  directing  that  an  execution 

issue  under  said  judgment  to  collect  ten  per  cent  of  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  and  profits  of 
the  said  judgment  debtor ; 

Thebefobe,  we  conmiand  you  that  you  satisfy  said  judgment 
to  the  said  amount  of  dollars,  with  interest  from  the 

day  of  ,  19     ,  out  of  ten  per  cent,  of  the  wages,  debts, 

earnings,  salary,  income  from  trust  funds,  or  profits,  of  said 
judgment  debtor,  now  due  and  owing,  or  hereafter  to  become 
due  and  owing  to  said  judgment  debtor,  and  return  this  execution 
[within  sixty  days  after  the  receipt  thereof*]  to  the  clerk  of  the 
court. 

[Continue  as  in  Form  2183.] 

FORM  No.  2900. 
ladonemcnt  on  ezocutiOBn  (afaiast  property^). 

[Title  of  court  and  action,'] 
t  Execution  against  [property]. 
Sheriff  of  the  county  of 

82  This  bracketed  clause  is  required  the  Code,  as  where  one  of  several  joint 

by    S    1360.      This    execution    is    a  debtors   has  died,   etc     An   indorse- 

special  one,  and  the  requirement  of  its  ment,   or   special   direction   in  other 

return  within  sixty  days  is  so  incon-  form,  which  authorises  the  sheriff  to 

sistent  with  its  purpose,  and  so  likely  suspend   the   levy  or  delays  the  en- 

to  defeat  the  desired  object  that  it  forcement,  may  postpone  the  lien  of 

is  believed  that  the  courts  will  decide  the  levy  to  that  of  a  subsequent  exe- 

that  the  general  requirement  does  not  cution.     See  Excelsior  Needle  Co.  r. 

apply.  Globe  Cycle  Works,  48  App.  Div.  304. 

88  Though   always   useful   for   con-  62  N.  Y.  Supp.  538. 

venience,  an  indorsement  is  not  indis-  .34  For  other  cases,  see  Forms  2201- 

pensable    (Code   Civ.   Pro.,   S   1368),  2211. 
except   where   expressly   required   by 
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Levy  §  foT  $  ,  with  interest  from  the  day  of  , 

19     ,  T  besides  your  fees  *   [out  of  the  property  of  Y.  Z.^] 
{^Further  provisions  in  Forms  following  J] 

[Signature  and  office  address  of], 

Attorney  for  IcredHor."]^ 

Rec'd,f  ,19     ,  at  o'clock, 

min.,  M. 

{Name  o/],  Sheriff. 

By  [signature  o/],  his  deputy. 


VOBiiB  N08.  2201-2211.— STATEMENTS  TO  INSERT  OR  SUBSTITUTE  IN 

FOREGOING  FORM. 

FORM  No.  2d01. 
ladonemeDt  agaiatt  joint  debtors,  part  only  of  whom  have  been  aerved.98 

[Insert  in  Form  2200,  at  the  *:]  not  upon  the  sole  property 
of  S.  T.  [or,  U.  V. —  naming  each  defendant  not  served  —  or 
either  of  them],  who  was  [or,  were]  not  served,  but  on  personal 
property  owned  by  him  [or,  them]  jointly  with  the  defendants 
W.  X.  [and  Y.  Z. —  naming  each  who  was  served  —  or  with  any 
of  them]  ;  and  on  the  real  and  personal  property  of  said  W.  X. 
[and  Y.  Z. —  naming  each  who  was  served  —  or  any  of  them.] 


FORM  No.  2202. 
Againit  joint  property,  where  attachment  has  been  leried. 

[Insert  in  Form  2200  (above)y  at  the  *:]  upon  the  attached 
joint  personal  property,  and  if  that  is  insufficient,  then  on  the 
attached  joint  real  property,  then  on  individual  personal  prop- 
erty, and  then  on  individual  real  pro)>orty,  at  directed  within. 

3SThi8  direction  to  levy  on  the  to  furuish,  when  required,  a  memo- 
property  of  one  of  two  debtors  may  randum  of  the  time  of  receiving  any 
be  used  to  restrict  the  direction  in  the  process.  See,  also,  Volume  I,  p.  367, 
body  of  the  execution,  if  not  incon-  paragraph  3,  as  to  effect  of  such  an 
sistent  with  the  judgment.  Crossitt  indorsfnient  upon  any  process. 
r.  Wiles,  13  Civ.  Pro.  Rep.  (Browne)  N.  Y.  Code  Civ.  Pro.,  f  101,  pro- 
327  ( holding  that  such  a  direction,  vides  that  "  a  sheriff  or  t)ther  officer 
even  in  the  body  of  the  execution,  did  serving  a  mandate  must,  upon  tlie  re- 
not  vitiate).  quest  of  the  person  served,  deliver  to 

seSee  Form  2208.  him  a  copy  thereof  without  compen- 

*i  N.  Y.  Code  av.  Pro.,  S  1363.    By  sation." 

Id.,  S  100,  it  is  the  duty  of  the  sheriff  ssCode   Civ.   Pro.,   ^^    1034,    1935, 
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rOSM  Ho.  8908. 
tht  pwptrty  of  tnnriTiag 

[InBeH  in  Farm  2200  at  the  *] :  Imt  take  notice,  that  Inaming 
deceased  judgmetU-debtar'lj  one  of  the  judgment-debtors  within 
named,  died  on  or  about  the  day  of  ,  19     ,  and  that 

yon  are  required  not  to  collect  this  execution  out  of  any  property 
which  belonged  to  him. 

FORM  Ho.  8904. 
Agaiaft  «a  aaiacoiporatid  asMdatioB. 

[Insert  in  Farm  2200  at  the  *:]  upon  any  personal  or  real 
property  in  your  county  belonging  to  the  [name  of  the  associa- 
tianliy  or  owned  jointly  or  in  common  by  all  the  memberB  thereof. 

FORM  Kg.  8906. 
ITpoa  a  Jadgmcat  by  coafetsioa  wlierc  port  oaly  is  Owsjo 

[Instead  of  the  words,  "  Levy  for  $  ,"  substittUe  in  Form 
2200:]  Levy  for  and  collect  oiJy  $  ,  the  sum  now  due  [and 
on  the  first  of  successive  executions,  add:  together  with  the  fur- 
ther sum  of  dollars  costs  of  the  said  judgment]. 

FORM  Ho.  8906. 

ITpoa  0  Jaagmcat  rocovtred  for  a  mortfoge  debt  whoa  isBoed  to  tbo  oontr 
whoro  tbo  moitsaced  property  U  ataatod.^! 

[Insert  in  Form  2200  at  the  * :]  but  you  are  directed  not  to  levy 
this  execution  upon  the  following  mortgaged  real  property,  or 
any  part  thereof,  to  wit,  [briefly  describe  the  mortgaged  prop- 
ertf/j]  which  property  is  more  fully  described  in  a  certain  mort- 
gage, dated  ,19  ,  and  given  by  [naming  mortgagor}  to 
[naming  mortgagee],  and  recorded  in  the  county  clerk's  [or,  regis- 
ter's office,  for  county,  in  book  of  mortgages  No.  ,  p. 

OmiMion  does  act  vitiate  the  execu-  ment,  see  DelapUine  r.  Hitcbeoek,  S 

tion.      Crane    9.    Cravitch,    3    Mise.  Hill,    14,    arising    under    the   eorre- 

557,  23  N.  Y.  Supp.  320.  spending   provisions   of   the   Beriisd 

OThis    indorsement    is    required.  Statutes  (for  which  Code  Civ.  I¥ol, 

See  N.  T.  Code  Civ.  Pro.,  f  13S3,  for  if  1432,   1433,  are  substitutes),  mad 

requisites  thereof.  holding   that    a    purchaser    of  sadi 

40  Indorsement  required.  See  N.  Y.  mortgaged  property,  at  a  sheriff's  sale 
Cbde  Civ.  Pro.,  f  1277,  for  requisites  under  an  execution  without  such  in- 
thereof.  dorsmnent,  gets  no  title,  as  the  execn- 

41  This  indorsement  is  required,  tion  as  to  such  property  is  void, 
See  N.  Y.  Code  Civ.  Pro.,  S  1433,  for  though  valid  in  other  respects,  and 
the  requisites  thereof.  As  to  the  the  court  said:  "  This  [indorscMlI 
effect  m  an  omission  of  this  indorse-  was  designed  as  a  guide  to  the  sheriff 
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IfORM  No.  8807. 
AcAimt  a  thoiiiftt  (or  otlior  public  officer«s)  md  tnrBtioi  upon  his  oCicUl 

boad.M 

[Insert  in  Form  2200  at  the  *:]  out  of  the  property  of  the 
said  [naming  sheriff,  or  other  public  oflicerl  sheriff  [or  other 
public  officer']  y  and  if  sufficient  property  of  the  said  sheriff  [or 
other  public  officer]  cannot  be  found,  then  collect  the  deficiency 
out  of  the  property  of  the  said  surety  [or,  sureties]. 


FORM  No.  8808. 
Oa  esecntioB  istoed  by  peraoaal  representative  or  astigiiee  of  deceased  Jndg- 

ment-creditor.tf 

[As  in  Form  2200,  but  after  the  signature  and  office  address 
of  the  attorney,  add  also  the  name  and  residence  of  the  personal 
representative  (or  assignee)  of  the  deceased  judgment-creditor, 

FORM  No.  8800. 
Oa  ezecation  agaiast  executor  or  admiaistrator,  heir  or  detisee,  etcM 

[Insert  in  Form  2200,  at  the  * :]  out  of  the  personal  property 
of  M.  N.,  late  of  ,  in  the  county  of  ,  deceased,  in  the 

hands  or  under  the  control*^  of  [naming  judgment-debtors]  in 
your  county. 

[Or  where  execution  is  against  heirs,  devisees,  trustees,  etc*, 
of  real  property,  say:]  out  of  the  estate,  interest  and  right  in  the 
within  described  real  property  of  said  M.  N.  which  descended 
to  [or,  was  devised  to  —  or,  is  in  the  possession  of]  said  [Judg- 
ment-debtor] ^  in  your  county. 

and  a  protection  to  third  persons  who  '*  a  receiver,  an  assignee  of  an  insolv- 

might    become    purchasers.    •    •     ^  ent    debtor,    or   a   trustee    or   other 

The  omission  of  the  attorney  to  make  officer  appointed  by  a  court  or  a  judge, 

the  proper  indorsement  upon  the  exe*  is  a  public  officer  within  the  mean> 

cution  may  render  ]iim   liable  to  a  ing"  of  the  rule, 

purchaser  who  has   lost   his  money,  44  Such  indorsements  are  required, 

but  it  cannot  create  a  power  to  sell  See  N.  Y.  Code  Civ.  Pro.,  f  1883,  for 

the  land."  requisites  thereof. 

^  To  be  directed  to  coroner,  or  to  a  «  Required  by  N.  Y.  Code  GSv.  Pro., 

person  specially  designated.    See  Code  f   1376,  which  seems  intended  to  se- 

Civ.  Pro.,  SS  173,  1362.  cure  the  personal  address  of  the  party 

ttBy  id.y  $  1880   (and  the  sections  in  addition  to  the  business  address  of 

therein  referred  to) ,  this  indorsement  the  attorney. 

must  be  made  also  upon  such  an  exe-  The  omission  is  a  mere  irregularity, 

cution  when  issued  against  a  surro-  Deyo  v,  Borley,  18  N.  Y.  Supp.  300. 

gate   (or  an  officer  acting  as  surro-  4SCode  Civ.  Pro.,  f  1825. 

gate),  or  a  county  treasurer,  or  other  ^7 Liehtenberg  v,  Herdtlelder,    103 

public  officer.     And  by  id.,   {    1890,  N.  Y.  302. 


2168  Abbott's  pbaotioe  Am>  fobms. 

FORM  No.  2BI0. 
la  raptoria;  for  poiMirioB,« 

[SvbstittUe  for  all  between  the  ty  al  the  heginning  of  Form 
3300,  and  the  f:] 

Execution  for  Poaaession  of  ChatteL 

Sheriff  of  county  of 
Deliver  possession  of  the  property  within  described,  and  col- 
lect the  value  as  within  stated,  with  interest,  of  any  which  can- 
not be  found  in  your  county,  together  with  $  damages,  with 
interest  from  the            day  of            >  Id     ,  witb  your  fees. 

FOKM  No.  8811. 
Wn  the  poiieiaioB  of  real  inoptiiy, 
[Substitute  in  Form  2200,  for  all  between  the  t  and  § :] 

Execution  for  Possession  of  Real  Property. 
Sheriff  of  the  county  of 
Deliver  possession  of  the  within  described  real  property,  in 
your  county,  as  directed,  and  also  levy  — 

in.    LEVY  AND   INDEaiNITY,   ETC. 

FORM  No.  8818. 
Boad  to  iadeaaify  tbo  aherilf  oa  Ida  leryiac  ezecvtioB.tt 
[For  penal  clause,  see  Volume  I,  pp.  32  and  33.] 

Whexbas,  the  above-named  [nam^  of  principal]  did  obtain 
judgment  in  the  court  of  ,  against  Y.  Z.,  for  the 

sum    of  dollars,    whereupon    execution   has    been    issued, 

directed  and  delivered  to  the  said  [name  of  sheriff],  as  such  sher- 
iff, commanding  him,  that  of  the  goods  and  chattels  of  the  s&id 
judgment-debtor,  Y.  Z.,  he  should  cause  to  be  made  the  sum 
aforesaid ; 

And  whereas,  certain  personal  property,  that  appears  to  belong 
to  the  said  judgment-debtor,  against  whom  said  execution  has 
been  issued  as  aforesaid,  is  claimed  by  some  other  party  or 
parties ; 

48  See  notes  to  Form  2190.     This  need  not  aliow  that  the  obligor  bad 

Form  may  be  easily  roodifted  to  adapt  notice  of  an  action  against  him,  nor 

it  to  the  case  of  an  execution  in  favor  that  he  has  paid  the  judinn^nt  reoov* 

of  a  defendant  having  a  special  prop-  ered  against  him  for  levring.    Connor 

erty  in  the  chattel.     See  Form  2191.  c.    Reeves,   35    Hun,   507.     Compare 

40  This   is   the   usual   Form.     The  Preston  v.  Yates,  24  td.  534,  for  a 

obligation  is  absolute,  and  the  sheriff  clause  requiring  notice. 


EXECUTING    JUDGMENT. 1.    AGAINST    PROPERTY.  2169 

NoWy  THERFOREy  the  Condition  of  the  above  obligation  is  such 
-that  if  the  above  bounden  obligors  shall  well  and  truly  save,  keep, 
and  bear  harmless,  and  indemnify  the  said  [name  of  sheriff]  y  and 
all  and  every  person  and  persons  aiding  and  assisting  him  in  the 
premises,  of  and  from  all  harm,  let,  trouble,  damage,  liability, 
costs,  counsel  fees,  expenses,  suits,  actions,  judgments,  attach- 
ments, fines,  special  proceedings,  and  executions  that  shall  or 
may  at  any  time  arise,  come,  accrue  or  happen  to  be  brought 
against  him,  them  or  any  of  them,  for  or  by  reason  of  the  levy- 
ing, attaching,  and  making  sale  under  or  by  virtue  of  such  execu- 
tion of  all  or  any  personal  property  which  he  or  they  shall  or 
may  judge*^  to  belong  to  the  said  judgment-debtor,  or  for  or  by 
reason  of  entering  any  shop,  store,  building,  or  other  premises, 
for  the  taking  of  any  such  personal  property,  or  for  or  by  reason 
of  the  defense  of  any  action  or  proceeding  which  may  be  so 
brought  against  him,  them  or  any  of  them,  then  this  obligation 
to  be  void,  else  to  remain  in  full  force  and  virtue. 

[Signatures  and  seals.li 
Signed,  sealed  and  delivered 

in  the  presence  of 
[Signatures  of   witnesses]. 

[Acknowledgment  as  in  Form  822,  p.  1176 ;  and  Affidavit  of 
sufficiency  as  in  Form  823,  p.  1176;  Approval,  if  required,  as 
in  Farm  824,  p.  1176  of  this  volume.] 

FORM  No.  8818. 
Kotice  to  sheriif  of  tUrd  person's  claim  to  property  levied  on;  notice  thereof 
by  sheriff  to  execution  creditor;  subpcenas  to  witnesses  before  sheriff's 
jury,  and  snbpcena  ticket;  oath  to  Jurors  and  witnesses;  and  inquisition. 

[Adapt  Forms  867-874,  substituting  "  execution  "  for  "  attach- 
ment"] 

FORM  No.  8814. 
Undertaking  to  indemnify  sheriff  for  not  relinqnishing  levy.si 

[Title  of  court  and  cause.] 

Whebeas,  the  above-named  [execution  creditor]  obtained  a 
judgment  in  the  court  of  against  the  above-named 

[debtor]  for  certain  damages  and  costs,  whereon  execution  has 
been  duly  issued,  directed  and  delivered  to  [naming  sheriff]j  com- 

socyDonohue  i?.  Simmons,  36  Hun,      The  property  should  be  retained  by 
531;  Clark  v.  Woodruff,  83  N.  Y.  518.      the  officer.    Carter  v.  Stevens,  8  N.  Y. 
61 N.  Y.   Code  Civ.   Pro.,   %    1410.      Supp.  217. 
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manding  him  to  satisfy  said  judgment  out  of  the  personal  prop- 
erty of  the  said  [naming  debtor]  ; 

Abd  whebeas,  certain  personal  property  [may  briefly  ideniifif 
it]  which  [by  an  inquisition  duly  made]  appears  to  belong  to  the 
said  [debtor  —  and  has  been  levied  on  as  such]  is  claimed  by 
or  in  behalf  of  one  M.  N.  [naming  the  third  person]  as  his 
property; 

Now,  THEBEFOBEy  WO,  [naming  at  least  two  sureties,  wiih  red- 
dences,]  hereby  jointly  and  severally"  undertake,  pursuant  to  the 
statute^  that  we  will  indemnify  said  [naming  Aeriff]  to  the 
amount  of  dollars  [not  less  than  twice  the  value  of  the 

property,  as  determined  by  the  jury,  cmd  $250  in  addition 
thereto]  against  all  damages,  costs  and  expenses  in  an  action  to  be 
brought  against  him  by  any  person,  by  the  claimant,  his  assignee 
or  other  representative,  by  reason  of  the  levy  upon,  detention  or 
sale  of  any  of  the  aforesaid  property  by  virtue  of  the  ezeeution.^ 

[Date.]  [Signature.] 

[Acknowledgment,  and  Affidavit  of  sufficiency  as  in  Forms  822, 
etc,  p.  1176  of  this  volume,] 

[Justification  according  to  N.  Y.  Code  Civ.  Pro.,  §  1419,] 

FORM  No.  2215. 

Notics  by  oiBcsr,  iadciiuiiiUd,  tlwt  hk  it  BWt^  civeB  to  eatitie  Idm  to  notnr 
over  on  th»  iadomaity.M 

[Title  of  court  and  action.] 

Please  take  notice,  that  an  action  against  the  undersigned  [or 
if  the  notice  is  to  be  signed  by  attorney,  against  M.  N.],  sheriff 
of  [etc.,  or  other  official  tuidition]^  to  recover  [here  indicate  (ke 

said.,   i  811;    and  see  Volume   I,  against  property  is  granted  in  aa ac 

pp.  448-476,  for  requisites  of  under-  tion  brought  in  one  of  those  courts, 
takings  in  general.  At    common    law    auch    notice  is 

B3  This  is  in  the  language  of  the  given  in  order  to  iuTite  the  obligor  is 

statute.  The  Form  of  indemnity  here-  to  defend,  and  if  he  does  not,  to  iDil:e 

tofore  commonly  useu  is  a  bond  con-  the  judgment  conclusive  against  him 

ditioned  as  in  the  preceding  Form.  in  favor  of  the  obligee,  when  thelattrr 

M  By  N.  Y.  Code  Civ.  Pro.,  {  1427,  sues  on  the  obligation,  or  for  money 

this  notice  must  be  given  before  the  paid.    Compare  note  49,  p.  2168. 
trial,  or  at  least  ten  days  before  judg-  So,  too,  where  the  instrumeat  o! 

roent   by   default   is   taken   therein;  indemnity   containa  an   express  pro- 

and  by  id,,  §  3347    (suba.  10),  this  vision  for  notice  and   permission  to 

provision  applies  only  to  a  case  where  defend,  a  failure  to  give  notice  sad 

Ruch  an  execution  is  issued  out  of  the  permit   the  defense   would  defeat  a 

Supreme   Court,   the   City   Court   of  recovery  by   the  oiiAcer   against  the 

New   York,  or  a  County  Court,   or  indemnitor.    See  Preston  r.  Yates,  24 

where     a    warrant     of     attachment  Hun,  584. 
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cbjed  of  the  action,  for  instance,  thus:']  damages,  in  the  sum  of 
dollars,  by  reason  of  a  levy  alleged  to  have  been  made  hj 
n^  lor,  bj  said  M.  N.]  upon  one  hundred  bales  of  cotton,  bj 
virtue  of  the  execution  [or,  warrant  of  attachment]  issued  to  me 
[^€>r,  to  said  M.  N.]  on  your  behalf  \_or,  on  behalf  of  said  A.  B.], 
mentioned  in  a  certain  ^undertaking  or  obligation  of  indemnity 
^ven  by  you  and  C.  D.  to  me  [or,  to  M.  N.],  dated  the 
day  of  9  19     ,  has  been  commenced  in  the  court  for 

the  county  of  ,  by  [here  name  plaintiff,  and  if  there  are 

defendants  other  than  those  giving  the  notice,  name  all,  so  as 
to  give  a  complete  designation  of  the  action]  ;  and  that  O.  P., 
o£  ,  is  the  attorney  for  the  plaintiffs  in  said  action,  and  the 

imdersigned  [or,  Q.  R.,  of  ]   is  the  attorney  for  the  de- 

fendants therein;  and  [here  it  mil  be  well  to  indicate  the  con- 
dition of  the  cause,  for  instance:  that  the  summons  and  com- 
plaint were  served  on  the  day  of  ,  19  ]  ;  and  the 
undersigned  claims  to  be  indemnified  by  you. 

[Date.]  [Signature  and  office  address.] 

To   [here  name  all  the  persons  upon  whom  notice  may  be 
served].^ 

FORM  No.  2816. 
Order  ttayiag  sherift  from  removing  property  or  releadng  levy.Be 
[^Title  of  court  and  action.] 

On  reading  and  filing  the  annexed  affidavit  of  L.  A.,  verified 
,  19     ,  and  on  motion  of  T.  Z.,  attorney  for  defendant: 

Ordebed,  liat  S.  H.,  sheriff  of  the  county  of.  ,  and 

his  deputies,  agents  and  servants,  be  stayed,  restrained  and  en- 
joined from  the  further  removal  of  malt  from  the  malt  house  of 
Y.  Z.,  or  W.  X.,  as  assignee  of  said  Y.  Z.,  at  ,  in  , 

or  which  may  be  in  the  possession  of  W.  X.  as  such  assignee,  and 
also  from  the  further  delivery  if  the  same  to  the  plaintiff,  his 
[or,  its]  officers,  agents,  servants  or  assigns.  And  it  is  also  fur- 
ther ordered,  that  the  said  sheriff  be  restrained  and  enjoined 
from  doing  any  act  which  shall  release  his  said  levy  and  lien  on 
said  malt,  made  under  and  by  virtue  of  the  execution  issued  and 
delivered  to  him  in  favor  of  the  plaintiff  herein,  on  ,  19     , 

on  the  judgment  in  the  above-entitled  action,  for  twenty  days 
from  this  date,  or  until  the  sooner  order  of  this  court  in  the 
premises. 

[Date.  ]  [Signature.  ] 

r»5See  Code  Civ.  Pro.,  {   1427,  for  M  From     Second     Nat.     Bank     of 

the  particular  persons  who  may  be  Oswego  r.  Dunn,  97  N.  Y.  149,  rer'g 
served.  29  Hun,  529. 
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FORM  Ho.  8817. 

AflMavit  of  ilMrii  to  obtoim  ordtr  oxUDdiag  tine  to  iet«n 
ctttioBii  Aod  eajoiiiiag  croditon  tlwxvia  mMuiwldle, 
dottnnim  the  Taiioiui  diatmMfii 

[Title  of  court  and  cctuse.'\ 

Judgment  ,  19     ;  docketed  Albamj  coimtj,  same  day,  for 

$  and  interest       Execution  received  ,  19    ,  ninu 

hours  and  five  minutes,  a.  m. 

[Name  of\  , 

Plaintiff's  attomej. 
[Here  followed  the  titles  of  32  other  causes,  with  similar  in- 
dications as  to  the  judgments  therein.'] 

J.  W,  H.,  being  duly  sworn,  says: 

1.  I  am,  and  for  the  year  19       have  been,  the  sheriff  of 
county. 

2.  As  such,  I  have  received  executions  against  the  property 
of  the  defendant  or  defendants  in  above  actions  in  the  usual 
form  issued  out  of  the  courts,  purporting  to  be  docketed  in 
county  clerk's  office,  for  the  amounts  for  which  executions  were 
received  by  me,  as  such  sheriff,  at  the  times  and  were  issued 
by  the  attorneys  above  stated. 

3.  Upon  information  and  belief,  that  all  of  said  judgmente, 
except  No.         ,  were  recovered  in  actions,  the  judgment-rolls 
whereof  were  filed  in  county  clerk's  office,  or  in  the 
county  court,  and  a  transcript  thereof  filed  in  said  clerk's  oflSa. 

4.  Upon  information  and  belief  that  the  defendant,  the  F. 
Manufacturing  Company,  was  and  is  a  domestic  corporation  of 
this  State,  having  its  principal  place  of  business  in  said  eitr 
of 

5.  That  under  and  pursuant  to  said  executions,  I,  as  such 
sheriff  very  soon  after  the  receipt  thereof,  levied  upon  all  the 
personal  property  of  said  the  F.  Manufacturing  Company,  within 
said  county,  which  I  could  or  have  been  able  to  find,  have  sold  the 
same,  and  realized  on  such  sales  $ 

6.  That  all  the  personal  property  of  said  F.  Manufacturing 
Company  T  could  find  was  so  sold,  except  some  which  was  re- 
plevied of  and  from  me  by  the  vendors  thereof  to  said  company, 
as  I  am  informed  and  believe,  on  the  ground  that  such  property 

07 1  am   indebted  to  Nathaniel  C.  Moak,  Esq.,  for  this  preoedent 
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bad  been  recently  purchased  thereby  when  hopelessly  insolvent, 
^w^ith  an  intent  not  to  pay  therefor,  but  to  subject  the  same  to 
Ic?^  and  sale  for  the  benefit  of  some  of  its  favored  creditors  or 
3.11eged  creditors.  That  such  property  has  been  all  delivered  by 
the  coroner  to  the  plaintiffs  in  such  suits,  I  giving  notice  to  the 
attorneys  for  the  plaintiff's  in  above  suits,  and  allowing  them 
to  defend  said  suits  on  indemnifying  me,  but  they  declined  or 
neglected  so  to  do. 

7.  That  I  have  been  unable  to  find  or  to  levy  upon  any  per- 
sonal or  real  property  of  the  defendants,  T.  H.  F.  and  O.  D.  F., 
or  either  of  them. 

8.  That  the  personal  property  of  the  F.  Manufacturing  Com- 
pany, levied  upon,  consisted  of  a  large  number  of  articles,  among 
others,  of  small  parcels  of  leather,  cut  for  particular  sized  shoes, 
which  were  of  very  little  value  separately,  and  were  only  of  value 
when  sold  and  used  in  connection  with  the  other  parts  of  such 
shoes.  That  said  articles  of  personal  property  made  a  list  of 
seventy  printed  pages,  each  page  containing  some  thirty-five 
articles  or  parcels. 

9.  That  the  sales  of  personal  property  took  place  on  divers 
days,  commencing  ,  19     ,  and  was  last  adjourned  to 

,19     ,  at  the  request  of  Mr.  B.,  attorney  for  the  plaintiffs 
in  several  of  above  actions. 

10.  That  I  have  advertised  all  the  real  estate  of  said  F.  Man- 
ufacturing Company  which  I  have  been  able  to  find  or  learn  of 
for  sale  on  the  day  of  ,  19     . 

11.  Upon  information  and  belief  that  such  real  estate 
is  largely  incumbered,  and  from  the  best  information  I  can 
obtain,  it  is  doubtful  whether  it  will  sell  for  much  beyond  the 
incumbrances. 

12.  That  on  the  day  of  ,  19  ,  I  was  served 
with  papers,  copies  whereof  are  hereto  attached,  marked  A.  and  B. 

13.  I  have  no  knowledge  or  information  other  than  from  said 
papers,  whether  Mr.  B.  has  or  had  any  authority  from  S.  F. 
to  give  me  such  directions,  and  I  am  informed  and  believe  it 
is  doubtful  whether  he  had  any  such  authority  unless  expressly 
conferred  by  her  upon  him,  and  I  havo  no  knowledge  or  in- 
formation that  he  had  such  authority." 

MAveriU  v,  Williams,  4  Denio,  528,  629;  Sheridan  r.  Farnham,  21 
295;  Mandeville  v,  Reynolds,  68  N.  Y.      Wkly.  Dig.  470;  Lewis  v.  Woodruff, 
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14.  I  am  infomied  and  believe  that  should  I  comply  wiA 
audi  directions  they  would  afford  me  no  justification  for  doing  sa 

15.  On  the  of  ,  19  ,  I  was  served  with  a  sooh 
monSy  a  copy  whiict>f  is  hereto  annexed,  marked  C  3. 

16.  I  am  informed  and  believe  that  the  plaintiffs  in  said  sum- 
monsy  who  are  the  plaintiffs  in  the  executions  above  numbered 

and  y  claim  and  insist  that  the  judgments  and  execu- 

tions in  the  actions  above,  niunbered  and  some  of  the  others 

above  named,  were  fraudulently  obtained  for  the  purpose  of  giv- 
ing the  plaintiffs  in  said  last  named  judgments  and  ezecutioni 
a  preference  over  other  creditors  of  said  F.  Manufacturing  Com- 
pany, by  means  of  and  through  collusion  with,  and  conspiracy 
between,  said  plaintiffs  and  the  trustees  and  officers  of  said  F. 
Manufacturing  Company,  and  that  said  judgments  and  execu- 
tions, and  the  alle^d  debts  or  demands  upon  which  they  are 
claimed  to  have  been  recovered,  were  fictitious,  fraudulent  and 
unfounded  in  fact,  and  as  against  the  other  execution^rediton 
against  said  F.  Manufacturing  Company,  were  fraudulent,  null 
and  void. 

17.  I  am  informed  and  believe  that  said  suit  in  Exhibit  "  C," 
attached,  was  brought  upon  the  theory  and  alleged  facts  last 
stated. 

18.  I  am  informed  and  believe  that  others  of  the  execution 
creditors  above  named  make  the  same  claims. 

19.  I  am  informed  and  believe  that  it  would  be  unwise,  unsafe 
and  improj)er  for  me  to  apply  any  of  the  moneys  collected  by 
me,  as  aforesaid,  or  hereafter  collected,  if  any,  out  of  real  estiie 
upon  such  executions,  numbered  and  ,  or  any  of  then, 
or  upon  any  of  the  executions  above  stated,  except  pursuant  io  an 
order  of  this  court  made  after  notice  to  and  a  hearing  of  aD 
parties  in  interest,  so  as  to  preclude  them  thereby,  or  that  -prff- 
suant  to  an  order  so  made,  I  be  allowed  to  pay  said  moneys  into 
court,  either  of  which,  as  allowed,  I  am  ready,  willing  and 
anxious  to  do.'^ 

15  How.  Pr.  639;  Heyman  r.  Berin-  aid    t>.    AUen,    37    Wise.    108,   112; 

|]fer,  1  Abb.  N.  C.  315;  cases  cited,  26  Stebbins  17.  Walker,  14  N.  J.  Uw,90; 

Eng.  Rep.  (Moak)  60;  Zapp  v.  Miller,  Parker  r.  Barker.  42  N.  H.  78,  W,  81. 

20  Wkly.  Dig.  321;  Gearon  i?.  Bank,  02;   Nelson  v,  Kerr.  59  N.  Y,  224: 

60  N.  Y.  Super.  Ct.   (J.  &  S.)  204.  Smith  on  SherifiTs,  405,  et  seq.;  kfkt: 

BO  Phillips  r.  Wheeler,  67  N.  Y.  104,  P.  Ledyard,  8  N.  Y.  62;  N.  Y.  Code 

6  Suim.  Ct.    (T.  A  C.)   306;  McDon-  Civ.  Pro..  $  745. 
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20.  That  Mr.  B.,  attorney  for  the  plaintiffs  in  said  executions, 
claims  to  me  that  such  executions  are  valid ;  and  the  moneys  real- 
ized by  me  as  such  sheriff  as  aforesaid,  and  to  be  so  realized, 
ehould  be  applied  thereon. 

21.  I  cannot  now  determine  the  legal  expenses  and  percentages 
to  which  I  may  be  entitled,  as  they  will  depend  upon  how  much, 
i£  any,  may  be  realized  for  real  estate,  the  expenses  of  adver- 
tising the  same  and  the  percentages  upon  which  executions  they 
may  be  ordered  to  be  paid,  as  they  are  for  different  amounts. 

22.  This  motion  will  be  noticed  for  a  regular  Special  Term 
at  as  early  a  day  as  it  can  be  to  enable  me  to  sell  the  real  estate 
and  serve  an  additional  afiSdavit  as  to  the  amount  of  money 
i^hich  may  be  finally  realized  by  me. 

23.  I  desire  an  order  extending  the  time  for  me  to  return  all 
of  the  above-mentioned  executions,  until  fifteen  days  after  the 
decision  of  such  motion  and  entry  of  order  thereon,  and  notice 
thereof,^  so  that  I  may  not  be  liable  to  suits  or  proceedings  by 
the  plaintiffs  in  said  executions,  for  failure  to  return  said  execu- 
tions within  sixty  days  from  the  times  of  my  receipts  thereof. 

24.  I  desire  an  order  prohibiting  and  forbidding  the  plain- 
tiffs in  the  above  mentioned  executions  and  each  of  them,  until 
fifteen  days  after  the  decision  of  such  motion,  entry  of  order 
thereon  and  notice  thereof,  from  suing,  impleading,  prosecuting 
or  instituting  any  proceeding  against  me  by  reason  or  in  conse- 
quence of  said  executions,  or  either  of  them,  so  that  I  may  have 
reasonable  time  after  notice  or  knowledge  of  such  order  to  comply 
therewith. 

25.  No  previous  application  has  been  made  for  this  order. 
[Jurat.]  [Signature.^ 

FORM  No.  2218. 

Order  eztending  time  to  eheriif  to  retuin  conflicting  executions,  and  enjoin- 
ing creditors  therein  meanwhile,  pending  motion  to  determine  the  varions 

At  a  Special  Term   letc;  see 
Form  820,  p.  1174]. 
[Title  of  adion.'i 

On  reading  and  filing  the  annexed  afiSdavit  and  the  executions 
therein  referred  to,  on  motion  of  N.  C.  M.,  of  counsel  for  J. 
W.  H.,  as  sheriff  of  county,  it  is 

flo  Parker  v.  Barker,  42  N.  H.  78. 
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Ordered,"  1.  That  the  time  for  said  sheriff  to  return  all  of 
the  executions  above  mentioned  in  the  preceding  affidavit,  be 
enlarged  and  extended  until  fifteen  days  after  the  decision  of 
the  motion  to  be  made  pursuant  to  the  notice  following  this 
order,  entry  of  an  order  thereon,  and  notice  thereof. 

2.  That  the  plaintiffs  in  the  execution  above  mentioned  in 

the  preceding  s^davit,   and  each  of  them,   be   prohibited  and 

forbidden  until  fifteen  days  after  the  decision  of  such  motion, 

entry  of  order  thereon  and  notice  thereof,  from  suing,  impleading, 

prosecuting  or  instituting  any  proceedings  against  said  J.  W.  H., 

as  sheriff,  or  otherwise,  by  reason  or  in  consequence  of  said  esecn- 

tions  or  either  of  them. 

[_Signature,  eleJ] 
FORM  No.  2219. 

Notice  of  motion  imdonnitteiL 

Take  notice,  that  upon  an  affidavit,  with  a  copy  whereof  yon 
are  herewith  served,  the  executions  therein  mentioned,  the  judg- 
ment-rolls upon  which  the  same  were  issued,  and  upon  sueli 
papers  and  affidavits  as  shall  be  hereafter  served,  this  court  will 
be  moved,  on  behalf  of  J.  W.  H.,  as  sheriff  of  county, 

at  a  Special  Term  thereof,  to  be  held  at  the  [City  Hall],  in  the 
city  of  ,  on  the  last  of  ,  19     ,  at  the  open- 

ing of  the  court,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 
an  order  directing  as  to  which,  if  any,  of  the  plaintiffs  in  the 
executions  before  mentioned,  the  said  sheriff,  after  deducting  his 
legal  expenses,  fees,  percentages  and  conmiissions,  shall  pay  the 
moneys  collected  by  him  upon  or  by  virtue  of  said  executions,  or 
any  of  them,  and  as  to  the  order  in  which  said  sheriff  shall  so 
make  payments  upon  said  executions,  or  any  of  them;  or  that 
said  sheriff  be  allowed  to  pay  the  moneys  so  collected  into  court, 
and  on  his  so  doing  discharging  him  from  further  liability  there- 
for or  by  reason  thereof.  And  that  said  sheriff  may  be  allowed, 
out  of  said  moneys,  his  costs  of  this  motion,  and  may  have  such 
further  and  other  rule,  order  or  relief  as  to  the  court  shall  seem 
meet  and  agreeable  to  equity. 

You  will  also  take  notice  of  an  order  this  day  duly  made, 
filo<l  and  entered  in  the  clerk's  office  of  county,  of  which 

the  foregoing  is  a  copy. 

[Date.']  {Signature  and  address  o/], 

[Address  to  attorneys  for  Attorney  for 

the  variotis  plaintiffs.] 

«  42  N.  H.  89,  90;  10  How  Pr.  415;       Pro.,  |  776;  3  How.  Pr.  400;  2  Sandf. 
4  Wait's  Pr.  600;   N.  Y.  Code  Civ.      703. 
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IV.    PURCHASE  AlO)  REDEBiPnON.o 

FORM  No.  2220. 
Affidavit  by  purchaMi  at  ezecutlon  tala  for  order  to  eajoia  wasto. 

ITUle  of  couH.] 


In  the  Matter  of  the  Application 
of  A.  B.  for  an  Order  Enjoining 
Y.  Z.  from  Committing  Waste. 


A,  B.,  being  duly  sworn,  says: 

I.  That  on  the  day  of  ,  19  ,  at  ,  in  this 
court  lor,  in  the  court  of  —  or,  before  M.  N.,  a  justice  of 
the  peace  in  and  for  the  town  of  ],  the  deponent  ^or,  one 
O.  P.]  recoyered  a  judgment,  which  was  duly  given  by  said 
court  [_or,  justice]  against  the  defendant  Y.  Z.  for  dollars, 
in  an  action  wherein  said                was  plaintiff  and  said 

was  defendant. 

II.  That  thereafter  said  judgment  was  duly  docketed  in  the 
office  of  the  said  clerk  of  the  county  of  ,  and  execution 
against  the  property  of  said  judgmentrdebtor  was  issued  to  the 
sheriff  of  the  county  of  ,  whereby  he  was  required  to 
collect  said  sum,  with  interest  and  costs,  out  of  the  personal  or 
real  property  of  said  defendant  in  his  county. 

III.  That  S.  R.,  who  was  then  sheriff  of  said  coimty,  duly 
proceeded  under  said  execution,  and  by  virtue  thereof  duly  adver- 
tised and  sold  all  the  interest  which  the  said  defendant  had,  on 
the  day  of  ,  19  ,  in  the  folio wing^iescribed  real 
property:  [description  of  premises.'] 

TV.  That  your  petitioner  then  and  there  became  the  purchaser 
of  the  same,  subject  to  the  right  of  redemption,  prescribed  by 
statute,  for  the  sum  of  dollars,  that  sum  being  the  highest 

bid  therefor.  That  your  petitioner  paid  to  the  said  sheriff  the 
purchase-money  aforesaid,  together  with  his  fees,  amounting  in 
the  whole  to  the  sum  of  dollars   [or,  after  deducting  the 

amount  of  his  execution,  paid  the  residue  of  the  consideration  of 
said  purchase  to  the  said  sheriff],  who  thereupon  returned  said 

«2N.  Y.  Cod€  Civ.  Pro.,  ff    1442,  1681. 
137 
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eKecution  satisfied,  ts  by  reference  to  the  annexed  certified  copy 
of  an  original  duplicate  certificate  of  the  said  sheriff,  and  which 
your  petitioner  caused  within  the  time  limited  by  law  to  be  filed 
in  the  office  of  the  clerk  of  said  county,  reference  being  thereto 
had,  will  more  fully  appear. 

V.  That  the  aforesaid  Y.  Z.,  who  was  previously  to  and  at  the 
time  of  said  sale,  and  who  henceforth  has  been  in  the  occupa- 
tion, use  and  enjoyment  of  the  said  -premises  so  sold  to  your 
petitioner,  has  since  the  said  sale,  and  without  having  redeemed 
said  premises  or  paid  to  your  petitioner  the  principal  or  inter- 
est of  the  purchase-moneys  aforesaid,  or  any  part  thereof,  to  wit, 
on  or  about  the  day  of  {allege  xvaste  or  preparation 

to  eommit;  see  Form  652,  p.  969  of  Vol.  /.] 

[Application  may  be  ex  narte;  and  if  so,  allege  as  on  page 
1172  of  this  volume."] 

[Jurat]  [Signature^] 

[Order  thereon^     Adapt  from  Forms  556,  and  557,  and  653.] 


FORM  No.  2221. 
Afidavit  by  ndMmiag  creditor  of  amoimt  due,  remaiaing  vapaid,  oa  joda- 

incnt.«s 

[Title  of  court  and  cause,  unless  the  affidavit  he  indorsed  on  the 
assignment  or  transcript.] 

[Venue.] 

A,  B.,  being  duly  sworn,  says : 

I.  That  he  is  [the  agent  —  or,  attorney  —  of  C.  D.]  the  owner 
and  holder  *  of  the  judgment  mentioned  in  the  foregoing  copy 
of  docket  of  judgment  [if  under  an  assignmeni,  aUege  the  fad 
and  that  a  certified  copy  of  the  assignment  is  annexed]. 

II.  That  the  sum  remaining  unpaid  this  day  on  said  judg- 
ment is  dollars,  with  interest  to  the  day  of  , 
19     ,  amounting  in  all  to                dollars.'* 

[Jurat.]  [Signature.] 

MN.  T.  Oode  Civ.  Pro.»  f  1464.  MSeenotoSS  to  next  Form  (belov). 
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FORM  No.  2222. 
AffidAYit  to  sum  remaining  unpaid  on  mortgagees 

[ila  in  last  Form  to  the  *,  continuing :'\  of  a  mortgage  which  en- 
tiUefl  said  to  redeem  certain  premises  from  a  sale  under 

execution. 

II.  That  annexed  hereto  is  a  certified  copy  of  the  mortgage 
under  which  deponent  lor^  said  A.  B,]  claims  Uie  right  to  redeem, 
and  [a  certified  copy  of]  each  assignment  thereof  which  is  neces- 
sary to  establish  his  right  so  to  redeem. 

III.  That  the  snm  remaining  unpaid  on  said  mortgage,  and 
due  to  deponent  [^or,  said  A.  B.]  this  day,  is  dollars,  over 
and  above  all  payments,  with  interest  from  the  day  of  , 
19     ,  amounting  together  to  the  sum  of          dollars. 

l^Jurat.']  [Signature."] 

« N.  Y.  Code  Civ.  Pro.,  §  1465.  said   mortga|;e   at   this  the  time  of 

An  allegation  that  "this  deponent  claiming  said  right  to  redeem/'  held 

farther  Bays  that,  as  near  as  he  can  a  stiiBcient  compliance  with  f  1466. 

estimate,  the  sum  of  I  ,  indud-  People  ew  rel.  Van  Buskirk  9.  Clark, 

ing  interest,  now  remains  unpaid  on  37  Hun,  201. 
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ARTICLE    IL 

EzxcuTioN  Against  the  PxBaoir. 
FORMS. 


2288.  Eieeation  againii  the  penon. 

2224.  Indorsement  upon  an  execution 

against  the  person. 

2225.  Order  vacating  body  execution 

on  condition  of  stipulation 
not  to  sue,  or,  in  default 
thereof,  execution  to  stand 
amended  nunc  pro  tunc. 


2226.  Affidavit    to    obtain    dkchazge 

from   execution   agaiinit   tha 
person. 

2227.  Order  dischai^ging  from  exmea- 

tion  a  debtor  who  baa  been 
discharged  from  his  debta. 


FORM  No.  85823. 
BxecntioB  af  ainat  the  penMm.M 

[Commence  as  in  Form  2183,  but  instead  of  the  words,  jotst 
county,  before  the  T,  may  substitute,  the  county  of  .]*'^ 

[And  from  the  ||,  continue  as  follows:']  And  whereas,  an 
execution  against  the  property  of  the  said  [naming  the  judgment- 
debtor']  has  been  duly  issued  to  the  county  of  [naming  county 

MN.  Y.  Code  Civ.  Pro.,  H  1372, 
1487-1489;  the  time  within  which 
such  execution  must  be  issued,  is  not 
controlled  by  f  572,  unless  defendant 
is  in  custody  or  under  bail  by  virtue 
of  an  order  of  arrest.  People  e»  rel, 
Harris  v.  Gill,  85  App.  Div.  192,  83 
N.  Y.  Supp.  136;  Redner  v,  Jewett, 
72  Hun,  598,  25  N.  Y.  Supp.  273; 
People  9.  Gorman,  14  N.  Y.  Supp. 
547,  aTd,  129  N.  Y.  638;  Quigley  r. 
Baumann,  29  Misc.  515,  61  N.  Y. 
Supp.  1^6.  If  an  execution  against 
proper^  has  been  issued  within  five 
years  mm  rendition  of  judgment, 
and  returned  unsatisfied,  a  body  exe- 
cution may  be  issued  after  the  lapse 
of  five  years,  without  application  to 
the  court  for  leave.  Quigley  v.  Ban- 
mann,  9upra.  By  §  1490,  leave  of 
court  is  necessary  to  issue  this  execu- 
tion "while  an  execution  against  his 
property  issued  in  the  same  action 
remains  unreturned." 

Where  one  defendant  only  is  liable 
to  be  taken  on  execution  against  the 
)>eT8on,  such  execution  need  not  run 
in  form  against  all  the  defendants, 
and  by  indorsement  be  restricted  in 
its  execution  to  such  defendant;  but 
it  may  run  against  him  alone.  Whit- 
man V.  James,  10  Daly,  490,  14  Wkly. 


Dig.  214,  aff'd  (without  opinion),  in 
89  N.  Y.  635. 

Execution  against  the  person  may 
properly  issue  against  an  unsuooesaful 
plaUitiff  upon  a  judgment  in  an  ac- 
tion in  which  defendant  would  have 
been  liable  to  a  similar  proeessw 
Losan  €.  Smith,  109  App.  Div.  754, 
96  N.  Y.  Sunp.  191;  Davida  r. 
Brooklyn  Heights  R.  Co.,  104  App. 
Div.  23,  93  N.  Y.  Supp.  2S5.  The 
fact  that  the  defendanfa  liability 
rested  on  the  act  of  a  servant  does 
not  afl'ect  the  remedy.  Oaaman  c. 
Crowley,  101  App.  Div.  597,  92  N.  Y. 
Supp.  29.  Body  execution  allowed  in 
action  for  negligently  cauaing  death. 
People  ew  rel,  Harris  v.  Gill,  85  App. 
Div.  192,  83  N.  Y.  Supp.  135,  aTd, 
176  N.  Y.  606. 

67  An  execution  against  the  person 
may  be  issued  to  any  county,  irre- 
spcNctive  of  that  where  judgment  is 
docketed.  Code  Civ.  Pro.,  §  1365; 
Segelke  r.  Finan,  22  Abb.  N.  C.  458, 
5  N.  Y.  Supp.  671.  It  is  not  neces- 
sary to  recite  that  the  judgment  has 
been  docketed  in  the  county  of  the 
debtor's  residence,  as  auch  dodceting 
(when  necessary),  may  be  presumed, 
and  is  not  required  by  id.,  |  1372. 
O'Shea  v.  Kohn,  38  Hun,  149. 
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o/  his  residence,^  if  he  he  a  resident  of  the  State,  and  adding: 
-where  said  judgment-debtor  resides,*]    and  has  been  returned 

[wholly — or,  partly]  unsatisfied  [or.  And  whereas,  said  — 
judgment-debtor — is  actually  confined,  without  having  been  ad- 
mitted to  the  liberties,  on  an  execution  against  his  person,  issued 

in  another  action  —  or,  on  an  order  of  arrest  herein] : 

Thebefose  we  command  you,  that  you  arrest  the  said  {jvdg- 
ment'dehtor']y  and  commit  him  to  the  jail  of  your  county  until  he 
pays  the  said  judgment,  or  is  discharged  according  to  law.^^ 

[Conclvde  as  in  Form  No.  2183,  from  the  JJ.] 


68  Required  by  N.  Y.  Code  Civ. 
Pro.,  if  1372  and  1489,  "unless  the 
jud^ent'debtor  is  actually  confined 
without  having  been  admitted  to  the 
liberties  of  tlM  jail,  by  virtue  of  an 
execution  against  his  person,  issued 
in  another  action,  or  of  an  order  of 
arrest  or  a  surrender  by  his  bail,  in 
the  same  action,"  in  which  case  omit 
statement  as  to  execution  against 
property  and  substitute  the  clause  in- 
dicated in  the  Form.  A  body  execu- 
tion is  void  if  issued  against  a  resi- 
dent debtor  not  in  confinement  when 
uo  execution  against  the  property  has 
been  issued  to  the  county  of  his  resi- 
dence and  returned  unsatisfied.  See 
Am.  Surety  Co.  v.  Cosgrove,  40  Misc. 
2S2,  81  N.  T.  Supp.  946;  Bergman  v. 
Noble,  19  Abb.  N.  C.  62,  45  Hun,  133. 

In  People  v.  Reillv.  R<^  How.  Pr. 
218,  it  was  held  that  a  body  execution 
reciting  that  an  execution  against 
property  was  issued  to  the  proper 
eounty  and  returned  unsatisfied  with- 
out indicating  what  county,  was  in- 
snfllcient,  and  the  defect  was  so  sub- 
stantial that  its  validity  was  properly 
determined  upon  a  writ  of  habeas 
corpus,  and  the  defendant  was  dis- 
charged on  condition  that  he  filed  a 
stipulation  not  to  sue  for  false  im- 
prisonment. But  in  People  ew  rel, 
Utley  f>.  Seaton,  26  Hun,  305,  such 
an  execution  was  held  voidable 
merely,  and  that  as  the  defect  could 
be  cured  by  amendment  nunc  pro  iuno, 
the  proper  remedy  was  by  motion, 
and  not  by  writ  of  habeas  corpus. 

In  Walker  v,  Isaacs,  36  Hun,  233, 
such  an  execution  recited  that  "  an 
execution  against  the  property  of  the 
judgment-debtor  has  been  duly  issued 
to  the  sheriff  of  the  countv  where  the 
said  judgment-debtor  resides,  and  re- 
turned unsatisfied/'  and  it  was  held, 
distinguishing      People      f.      Reilly 


(a&oi7e),  that  it  was  not  void,  and 
the  defect,  if  any,  had  been  properly 
cured  by  order  of  court  amending 
nunc  pro  tunc. 

In  S.  S.  Richmond  Hill  v,  Seager, 
31  App.  Div.  288,  62  N.  Y.  Supp.  985, 
it  was  held  that,  since  there  was  no 
statute  requiring  that  the  execution 
shall  describe  the  prior  execution 
against  property,  an  error  in  recit- 
ing the  county  to  which  it  was  issued 
does  not  invalidate,  it  being  shown 
upon  the  motion  to  vacate,  that  the 
execution  against  property  waa  in 
fact  issued  to  the  countv  of  the  de- 
fendant's residence.  This  decision 
overlooks  section  1372,  which  requires 
that  the  issuance  and  return  of  an 
execution  against  property  (when 
necessary),  must  be  recited,  specify- 
ing the  county  to  which  issued. 

A  party,  however,  may  waive  the 
provision  requiring  return  of  execu- 
tion against  property  before  execu- 
tion against  the  person.  See  N.  Y. 
Guaranty  k  Ind.  Co.  v,  Roberts,  43 
N.  Y.  Super.  Ci,  551,  ard,  71  N.  Y. 
377. 

Where  the  execution  against  prop- 
erty has  been  issued  and  returned  un- 
satisfied in  the  county  of  the  debtor's 
residence,  it  is  not  necessary  that  it 
should  be  so  issued  and  returned  in 
the  county  where  the  judgment  was 
recovered,  before  issuing  a  body  exe- 
cution.   O'Shea  r.  Kohn,  38  Hun,  149. 

09  An  execution  reciting  that  the 
execution  against  property  was  issued 
"  to  the  sheriff  of  the  proper  county, 
the  county  of  Sullivan,  and  returned 
unsatisfied,"  is  defective  in  not  show- 
ing that  it  was  issued  to  the  county 
of  defendant's  residence.  Fisher  c. 
Young,  41  Misc.  652.  85  N.  Y.  Supp. 
116,  aff'd,  95  App.  Div.  619. 

TO  The  execution  must  be  directed 
to  a  particular  county,  and  the  shrr- 
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FORM  Ho.  MM. 
IidortOBiBt  «pon  an  •aecutioii  acuBit  tlw  ; 
[Titte  of  court  and  action."] 
Execution  against  the  person  to  county. 

Sheriff  of  the  county  of  : 

Arrest  the  defendant  and  collect  $  [^continuing  as  in 

Form  No.  2200,  from  $]. 

FORM  No.  8226. 

•Ordsr  Tacatiaf  body  ezociition  on  coaditioii  of  stipvlatioii  not  to  suOp  or,  in 
dofavlt  tlwreof ,  omcvtion  to  stand  ameadod  none  pro  tvacn 

[Title    (court   order)    and  recitals  according   to   the   case;  see 
Form  No.  820,  p.  1174.] 

Obdebed,  that  said  motion  be  and  hereby  is  granted  provided 
and  upon  condition  that  the  defendant  stipulates  not  to  sue  for 
the  arrest  or  for  any  imprisonment  on  or  by  virtue  of  said  execu- 
tion ;  and,  in  default  of  said  stipulation  being  made  and  delivered 
to  the  plaintiff's  attorney  within  five  days  after  service  of  a  copy  of 
this  order,  it  is  ordered,  that  said  execution  be  and  the  same 
hereby  is  amended  nunc  pro  tunc  as  of  the  date  when  the  same 
was  issued,  by  inserting  at  the  end  of  the  line  thereof  the 

words  "  the  county  of  ,"  so  that  when  so  amended  the  said 

execution  will  recite  that  an  "  execution  against  the  property  of 
the  judgment-debtor  has  been  duly  issued  to  the  sheriff  of  the 
county  of  ,  the  county  where  the  said  jiid^cment-debtor 

resides,  and  returned  unsatisfied;"  and  as  so  amended  that  the 
said  execution  stand. 

Enter:  [signature  of  judge  by  initials  of  name  and  title,] 

iff  has  no  authority  to  go  into  an-  of  the  person  issuing  the   ezeeatioB 

other   county   and  make   the   arrest,  must  be  indorsed  upon  it.    Code  C^y. 

Fisher   v.   Young,   41    Misc.    652,    86  Pro.,  f  1376;  MiUer  v,  Woodhead.  52 

N.  Y.  Supp.  116,  ard,  95  App.  Div.  Hun,  127,  5  N.  Y.  Supp.  88,  17  Cit. 

CIO.    Of  course,  executions  may  issue  Pro.  Rep.   102. 

to  various  sheriffs  simultaneously,  or  72  Sustained   in   Walker   r.    Isaacs, 

from  time  to  time,  until  the  defend-  36  Hun,  233,  235,  which  held   that 

ant  is  taken.  upon  vacating  a  hody  execution   for 

The  execution  cannot  issue  against  irregularities    therein    that    may    be 

a  woman,  unless  an  order  of  arrest  cured  by  amendment,  the  court  has 

was  granted  in  the  action,  and  served.  power   to    require    the    defendant    to 

Code    Civ.    Pro.,    §    1488;    Allen    r.  stipulate  not  to  sue  for  false  impris- 

Becker,  84  N.  Y.  Supp.  1009.  onment.    as    a    condition    of    setting 

71  After  death  of  judgment  creditor,  aside  the  execution,  and  to  grant,  in 

the  execution  against  the  person  may  the   alternative,   leave  to  amend  the 

be  isBiied  by  his  personal  representa-  execution  nunc  pro  lunc.    But  where 

tive,  or  the  present  assignee  of  the  the  execution  is  void,  the  court  has 

judgment.     The  name  and  residence  no  such  power.  See  Scofield  r.  Kraaer, 
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FOSK  Ho.  8M6. 
▲flUftTit  to  obtaia  dlaehaxge  from  ozocution  Against  tho  penoB.n 

[^Title  of  court  and  cause.'] 
\_Venue.'] 

Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  resides  [and  at  the  time  of  the  application  here- 
inafter mentioned  resided]  at  ,  in  the  county  of  , 
in  this  State. 

II.  That  on  or  about  the  day  of  >  19  >  [the  above- 
named  plaintiff]  A.  B.,  of  ,  in  the  county  of  , 
recovered  judgment  for  dollars  against  deponent,  as  appears 
by  the  execution  hereinafter  referred  to,  for  Ihere  state  the  cause 
of  action  briefly'].''^ 

III.  [In  case  of  a  discharge  of  judgment  by  bankruptcy  that 
thereafter,  and  on  the  petition  of  ,  proceedings  in  bank- 
ruptcy were  duly  commenced,  and  an  adjudication  that  deponent 
was  a  bankrupt,  was  thereon  duly  had  in  the  United  States  Dis- 
trict Court  for  the  district  of  ,  and  thereupon  such 
proceedings  were  had  that  on  the  day  of  ,  19  ,  a 
discharge  in  bankruptcy  was  duly  made  and  granted  to  deponent 
by  Hon.  ,  judge  of  said  court ;  and  that  a  certificate  of  said 
discharge  is  hereto  annexed. 

[Or  in  case  of  a  discharge  from  imprisonment  under  State 
law,  thus:  That  after  said  date  this  deponent  duly  commencied 
proceedings  under  the  statute  commonly  known  under  art.  1  of 
tit.  1  of  chap,  xvii  of  the  Code  of  Civil  Procedure,  and  that  all 
his  debts  and  property,  and  other  matters  required  by  law,  were 

61  Hun,  368,  16  N.  Y.  Supp.  126,  21  not  authorized.     See  People  w  rel. 

Civ.  Pro.  Rep.  294;  Mayer  tr.  Roths-  Harris  v.  Gill,  86  App.  Div.  192,  83' 

child,  69   How.   Pr.   510;    Chapin  v,  N.  Y.  Supp.  136,  affd,  176  N.  Y.  606. 

Foster,    101   N.  Y.    1.     In  Catlin  r.  This  in  substance    (supplying  the 

Adirondack,  22  Hun,  493,  it  was  held  allegation  of  a  copy  annexed,  and  of 

that  such  stipulation  should  not  be  the  filing  of  the  papers),  is  the  affi- 

required   where   a   suit   has   already  davit  on  which  the  order  was  granted 

been  brought  and  is  on  the  calendar  in  Pinckney  v.  Hegeman,  53  N.  Y.  31. 

awaiting   trial.     See   Guilleaume   v.  Give  notice  of  the  motion,  although 

Piowe,  94  N.  Y.  268,  aff'g  63  How.  the    Supreme    Court    has    power    to 

Pr.  175,  for  an  instance  of  a  stipula-  vacate  the  execution  ew  parte,    Pinck- 

tion  held  void  because  obtained  under  ney  i;.  Hegeman,  supra. 

duress  by  the  statement  that  defend*  T4  Unless  the  discharge   is   sought 

ant  ''would  have  to  stay  in  jail  a  because   the   action   was   brought  or 

long  time  "  if  he  did  not  sign  it.  tried  on  a  theory  not  authorizing  a 

78 N.   Y.    Code   Civ.    Pro.,   |   2185.  body   execution;    in   which   case   the 

Habeas  corpus  will  lie  to  obtain  a  motion  should  be  based  on  the  judg- 

discharge  from  imprisonment  under  a  ment-roll,  or  copies  of  the  pleading 

▼Old  execution,  or  under  one  which  annexed, 
has  been  issued  in  a  case  where  it  is 
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duly  set  forth  in  his  schedule;  and  after  due  course  of  law  tfaereiii^ 
and  on  the         day  of  ,  19     ?  —  or,  the  county  court 

of  the  county  of  ,  duly  made  and  granted  to  deponent  a  full 

discharge  from  —  all  deponent's  debts  and  from  —  imprisomnent^ 
pursuant  to  the  provisions  of  said  statute  —  of  which  discharge  a 
copy  is  hereto  annexed — and  that  the  discharge  and  petition, 
schedules  and  other  papers  on  which  the  said  discharge  was 
granted,  were,  on  or  before  the  day  of  ,  19     ,  duly 

filed  and  recorded  in  the  office  of  the  clerk  of  the  county  of  , 

as  by  law  required.] 

[Or,  in  ease  defendant  daims  that  no  body  execution  could 
properly  issue:  That  annexed  hereto  are  copies  of  the  pleadings 
in  this  action,  from  which  it  appears  that  the  action  is  not  one 
in  which  an  execution  against  the  person  may  issue.^^ 

[Or,  in  case  defendant  claims  case  was  tried  on  a  particular 
theory:  That  this  action  was  tried  as  one  for  a  —  breadi  of  war- 
ranty alone  —  and  no  evidence  of  fraud  or  deceit  was  introduced 
by  die  plaintiff,  nor  was  any  question  of  any  fraud  or  deceit  on 
defendant's  part  submitted  to  the  jury.]^* 

[Or,  if  not  issued  to  proper  county:  That  defendant  has  been 
ever  since  said  judgment  was  rendered  a  resident  of 
county  in  this  State  —  a  county  to  which  the  property  execution 
was  not  issued  —  and  that  he  is  not  confined  under  any  man- 
date.]" 

[Or,  if  defendant  is  entitled  to  a  supersedeas,  under  Code  Civ. 
Pro.,  §  672 :  That  defendant  was  on  the  day  of  ,  19     , 

arrested  under  an  order  of  arrest  granted  in  this  action  by 
Mr.  Justice  J.  K.,  and  is  still  in  custody  —  or,  and  thereafter  gave 
an  undertaking  for  bail  which  is  still  in  full  force ;  that  the  execu- 
tion herein  has  not  been  issued  within  three  months  after  entry 
of  final  judgment  in  this  action/* 

IV.  That  thereafter,  and  on  or  about  the  day  of  , 

19  ,  an  execution  against  the  person  of  the  deponent  was  issued 
:u  the  above-mentioned  action  to  the  sheriff  of  said  county,  and 
on  or  about  the  day  of  ,  19     ,  said  sheriff  seized 

the  body  of  this  deponent  thereunder.^ 

75  Such  an  objection  may  be  raised  78  See  Hay.  Sugar  Ref .  Co.  r.  Tau9> 
by  hahe<u  corpua.  People  r.  Gill,  85  aig,  44  Hun,  475,  19  Abb.  N.  C.  57, 
App.  Div.  192,  83  N.  Y.  Supp.  135.  12  Civ.  Pro.  Rep.  247;  Sweet  r.  Nor- 

76  The  defendant  upon  this  motion  ria,  45  Hun,  595,  19  Abb.  N.  C.  150, 
hafi  ft  risrht  to  show  the  theory  upon  12  Civ.  Pro.  Rep.  175;  alTd,  110  K.  Y. 
which  the  action  was  tried  and  de-  068:  and  cases  cited  in  note  66  to 
dded.      Booth    r.   Rnglert,    105   App.  Form  2223. 

Div.  85,  94  N.  Y.  Supp.  700.  7»The  sherifT  baa  no  power  to  ar- 

77  Code  Civ.  Pro.,  |  1489.  rest  the  defendant  outaide  of  his  own 
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[V.  That  thereupon  this  deponent  exhibited  to  the  said  sheriff 
a  certified  copy  of  his  said  dischai^,  but  said,  sheriff  refused  to 
recognize  it,  and  took  this  deponent  into  custody  under  said 
ezecutiony  and  he  is  now  confined  within  the  limits  —  or  is  now 
out  on  bail.]* 

[Juraf]  [Signature.'] 

FORM  No.  8887. 

Ofd«r  discharging  from  ezecvtioii  a  debtor  who  has  boon  discharged  from  his 

debta.si 

l^TUle   (court  ordet^)  and  recitals  according  to  the  case;  see 

Form  5^0.  820,  p.  1174.] 

It  appearing  by  the  affidavit  of  the  defendant  Y.  Z.,  dated  the 
day  of  ,  19     >  that  on  or  about  the  day  of 

,19     ,  a  judgment  was  obtained  against  him  in  the 
above  cause;  that  since  that  time  he  has  obtained  a  discharge 
[briefly  describing  if],  duly  granted  or  made  by  the  Hon. 
on  or  about  the  day  of  ,  19     ,  as  appears  by  a  certified 

copy  of  the  said  discharge  annexed;  and  it  further  appearing 
that,  on  or  about  the  day  of  ,  19     ,  an  execution 

against  him  was  issued  to  the  sheriff  of  the  county  of  , 

upon  said  judgment,  and  that  on  the  day  of  ,  19     , 

the  said  Y.  Z.  was  taken  into  custody  under  said  execution  by 
said  sheriff,  and  is  still  so  held  [or,  confined  within  the  limits], 
although  said  dischai^  was  presented  to  him;  Now,  on  motion 
of  Q.  R,  of  counsel  for  defendant  Y.  Z. : 

Ordered  [that  the  execution  against  the  person  of  said  Y.  Z. 
be  and  the  same  is  set  aside,  and  all  proceedings  thereunder  be 
and  are  hereby  enjoined ;®  and]  that  the  said  Y.  Z.  be  discharged 
from  the  custody  of  the  sheriff  and  from  the  limits;  and  that  all 
proceedings  taken  by  the  sheriff  be  vacated,  and  the  bond  given  b^ 
said  Y.  Z.  and  his  sureties  be  canceled.  This  order  to  be  without 
prejudice  to  the  plaintiff  in  said  action,  taking  all  proper  proceed- 
ings upon  the  said  judgment;  and  the  affidavit  used  on  this 
motion  to  be  filed  and  this  order  entered  in  the  county  where  the 
venue  of  said  action  is. 

Enter :  [signature  of  judge  6y  initials  of  name  and  official  HtleJ] 

county.     Fisher  r.  Tounfir.  41  Mibc.  court  where  the  judfnnent  was  ren- 

552,  85  N.  Y.  Supp.  115,  a^d,  95  App.  dered  under  which  he  was  arrested 

Div.  619.  and    imprisoned,    or    of    the    County 

so  Defendant  is  entitled  to  a   dis-  Court  of  the  county.     See  Hayes  r. 

charge  even  though  he  has  given  bail.  Bowe.  65  How.  Pr.  347. 

Hav.  Sugar  Ref .  Co.  v.  Taussig,  supra,  83  This    clause    is   not   appropriate 

81  Sustained   in  Pinckney  v,  Hege-  unless  the  execution,  or  its  issue,  is 

man,  63  K.  Y.  31.  impeached. 

83  This  must  be  an   order  of  the 
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ARTICLE  IIL 

EnVOBOHTO  JUDOICBNT  FOB  SPECIFIC  RXLIXF  BT  JUDICIAI.  SaIJB 

OB   OTHEBWISB. 


FORMS. 


I.  Judicial  sale. 


2228. 


2229. 
2230. 
2231. 
2232. 
2233. 

2234. 


Notice  of  sale  of  real  property 

under  a  judgment. 
Admiattion  of  servioe  of  same. 
Affidavit  on  motion  to  stay  tale. 
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FORM  No.  2228. 
Hotice  of  sale  of  real  piupeily  vader  a  jvdgmeBtso 

[Title  of  court  and  action.] 

By  virtue  of  a  judgment  [of  foreclosure  and  sale  —  or,  of 
partition  and  sale]  duly  made  and  entered  in  the  oflBce  of  the  clerk 
of  the  county  of  ,  in  the  ahove-entitled  action,  bearing  date 


84  For  proceedings  as  to  surplus, 
Ree  ante^  p.  1P09,  etc. 

M  As  to  publication,  see  Volume  I, 
p.  341,  N.  y.  Code  Civ.  Pro.,  §  1678; 
and  Bechstein  t*.  Schultz,  19  Abb. 
N.  C.  168,  46  Hun,  191;  Sanborn  v. 


Potter,  36  Minn.  449.  What  is  a 
"newspaper,"  see  Volume  I,  pp.  355- 
367.  As  to  amending.  Valentine  p. 
McCue,  26  Hun,  456.  If  the  proper^ 
is  not  in  a  city  in  which  a  paper  is 
published  at  least,  weekly,  post  and 
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the  day  of  >  1^    y  [if  modified,  add:  and  in  pur- 

suance of  a  further  order  duly  made  by  said  court  on  the  foot  of 
said  judgment  and  entered  in  said  clerk's  office  on  the  day 

of  ,    19     ,    modifying   said   judgment   or   decree  —  or 

thus:  and  an  order  of  resale,  duly  made  by  said  court  and 
entered  in  said  clerk's  office  on  the  day  of  ,  19     ], 

I,  the  undersigned,  the  referee  in  said  judgment  named  [if,  as  is 
sometimes  the  case,  executors  or  trustees  are  directed  to  join,  add: 
and  we,  the  undersigned  E.  X.  and  T.  R.,  trustees  and  plaintiffs 
in  said  action],  will  sell  at  public  auction  on  ,  the 

Jay  of  J  19     >  at  twelve  o'clock  noon**  of  that  day  [Jiere 

name  salesroom  or  particular  place  of  sale,^  for  insiance']^  at  the 
front  door  of  the  Westchester  county  court  house,  situate  in 
White  Plains,  Westchester  county,  New  York  [by  M.  N.,  auc- 
tioneer] the  premises  directed  by  said  judirment  to  be  sold,  and 
therein  described  as  follows:  [here  insert  full  description,  which 
will  he  governed  by  the  judgment.'\^ 

[Date.'l  [Signature  of},  Referee. 

{Name  and  office  address  of], 

Plaintiff's  attorney. 

[In  the  County  of  New  York,^  insert :'] 

The  following  is  a  diagram  of  the  property  to  be  sold  as  above 
described : 

[Diagram.'\ 

The  approximace  amount  of  the  lien  or  charge,  to  satisfy  which 
the  above  described  property  is  to  be  sold,  is  $  ,  with 

interest  thereon  from  ,  19     ,  together  with  costs,  dis- 

bursements  and   allowances  amounting  to  $  ,  together 

with  the  expenses  of  the  sale.     The  approximate  amount  of  taxes, 

advertise  at  in  case  of  a  sale  of  real  of  sale  in  New  York,  Kings  and  Erie 

property  on  execution.     N.  Y.  Code  counties. 

Ciy.  Pro.,  ff    1434,   1435,   1678,  and  S7The  place  of  sale  in  New  York, 

Volume  I,  p.  352,  note,  and  353,  note.  Kings  ana  Erie  counties  is  prescribed 

Personal  property  maj  be  concisely  by  Gen.   Rule  No.   62. 
described  as  thus:   all   the  personal  88 Error    or    omission    as    to    real 

property,  assets  and  effects  belonging  estate    is    amendable.      Woodhull    v, 

to  the  late  firm  of  E.  &  W.,  or  to  the  Little.  102  N.  Y.  165. 
representatives  of  said  firm   (except-  s»  Required  by  Special  Term  Rule 

ing  the   bills    receivable),   including  No.  Xv.     An  unintentional  error  in 

the     chattels,     fixtures,     machinery,  the  diagram,  or  in  the  amount  of  the 

horses,  wagons  and  stock  of  said  firm  liens,  will  not  affect  the   sale.     Id, 

and   the   good  will   of   its   business.  And  a  mistake  caused  by  the  pur- 

This  description  was  held  sufliciontly  chaser's    reliance   upon   the   diagram 

explicit  in  Winter  r.  Eckert,  93  N.  Y.  will  not  justify  the  court  in  relieving 

367.  the  purchaser  from  his  bid.     Francis 

86  See  Gen.  Rule  No.  62,  as  to  time  v.  Watkins,  72  App.  Div.  15,  76  N.  Y. 

Supp.  106. 
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aBseflnnentB  and  other  liens,  which  are  to  be  allowed  to  the  pur- 
chaser out  of  the  purchase  money,  or  paid  by  the  referee,  is 
9  ,  with  interest"* 

Dated  ,  10     .  ISignature^, 

Baferee* 
[Notice  of  adjournment  will  be  by  adding  :'\  The  sale  of  the 
above-described  property  is  hereby  adjourned  until  ,  die 

day  of  9  19    y  at  the  same  hour  and  place.'^ 

[Dale,  signatures,  and  address,  as  aboveJ]''^ 

FOKlf  No.  2220. 
AdmiisUm  of  sorfioo  of  notico  of  sale-ss 
IPaste  here  a  copy  of  the  advertisement, 
with  title  of  court  and  action.'\ 

Due  and  timely  service  of  a  copy  of  the  foregoing  notice  of  sale 
in  this  action  is  admitted  this  day  of  ,  19     . 

IDale.'}  [Signature  of]. 

Attorney  for 
FOKlf  No.  2280. 
AiBdayit  on  motion  to  stay  waiUM 
[Title  of  court  and  action.'} 
[Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  above-named  [defendant]  in  this  action  [or 
state  relation  to  the  cause], 

II.  That  this  action  was  brou^t  to  foreclose  a  certain  mort- 
gage; that  there'^fter  a  judgment  of  foreclosure  and  sale  herdn 
was  entered  in  the  office  of  the  clerk  of  county  on  the 
day  of              ,  19     . 

90  Theae  clauses  would  not  be  ap-  peared  may  haw  no  absolute  right  to 
propriate  in  partition.  service  upon  their  attorneys,  of  a  no- 

91  The  referee  has  power  to  adjourn  tioe  of  sale  (Collins  v,  McArthur,  32 
the  sale.  Misc.   638,   S7   N.   T.   Supp.   460,  8 

The  adjournment  should  be  adver-  Anno.  Cas.  357),  it  is  the  uniform 

tised   (Code  Civ,  Pro.,  |   1878),  but  practice  to  serve  such  notice  (Eidlitf 

failure  so  to  do  is  a  mere  irregularity,  v.   Doctor,  24  Misc.   209,   63  N.  T. 

which  only  an  interested  party  may  Supp.  626),  and  an  omission  so  to 

invoke.      Bechstein    v,    Scnultz,    120  do  is  ground  for  ordering  a  resale  if 

N.  Y.  108.  a  party  swears  that  he  did  not  know 

03  No  allowance  can  be   made   for  of  the  time  of  sale  (Eidlitz  v.  Doctor, 

adveHiaing  in  excess  of  the  statute  supra), 

requirement,    in    the    absence    of   an  M  At  least  two  days  notioe  is  neees- 

agreement    of    the    parties    therefor.  sary  upon  motion  to  stay  sale  under 

Foren  v.  Straus,  65  App.  Div.  460,  judgment  in  partition  or  foreclosure. 

73  N.  Y.  Supp.  64.  Asinari  v.  Volkening,  2  Abb.  N.  C. 

>3  While  the  parties  who  have  ap-  454;  N.  Y.  Gen.  Rule  No.  67. 
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m.  That  by-  said  judgment  B.  C,  Esq.,  was  appointed  referee 
to  sell  the  premises  dierein  decreed  to  be  sold,  according  to  law 
and  the  practice  of  this  court,  and  that  in  pursuance  thereof  the 
said  referee  has  duly  advertised  the  said  premises  to  be  sold  at 
auction  at  the  in  the  town  [city]  of  ,  on  the 

day  of  ,  19     . 

TV.  That  [state  grounds  upon  which  a  stay  is  desired], 
{If  order  to  show  cause  is  asked,  state  as  on  p.  1172.] 

{Jurat.']  [Signature.] 

FORM  No.  2281. 

Notice  of  motion  to  otay  sale. 

[Move  the  court,  or  a  judge  —  see  Forms  Nos.  815  and  818 
—  for  an  orrfer]  staying  the  sale  of  the  premises  decreed  to  be  sold 
herein  until  the  day  of  ,  19      [or,  for        days],  and 

for  such  other  [e^c.]. 

FORM  No.  2232. 
Order  staying  sale. 

[Name  of]  Court  [or  if  a  court  order]  At  a  Special  Term  [etc., 

as  in  Form  820,  p.  1174]. 
[Title  of  action.] 

On  reading  and  filing  the  annexed  affidavit  of  A.  B.,  and  it 
satisfactorily  appearing  to  me  [by  the  affidavit  of  here- 

unto annexed]  that  [more  than}  two  days'  notice  of  this  motion 
was  duly  served  upon  ,  Esq.,  the  plaintiff's  attorney ;  Now, 

after  hearing  T.  Z.,  Esq.,  of  counsel  for  ,  and  A.  T.,  Esq., 

of  counsel  for  [or,  no  one  appearing],  in  opposition: 

Ordebed,  that  the  sale  of  the  premises  adjudged  to  be  sold  at 
public  auction  in  this  action  be  and  the  same  hereby  is  stayed 
until  [or,  for  days],  and  that  a  copy  of  this  order 

be  duly  served  forthwith  upon  ,  Esq.,  the  referee  [or, 

sheriff]  appointed  herein  to  conduct  said  sale. 

[Authentication  as  in  Form  No.  818.] 

FORM  No.  2233. 
Notice  of  adjonmmeBtw  or  coiutemuBd,  etc,  for  service. 

[Paste  here  a  copy  of  the  new  advertisement.] 

Gentlemen : 

The  sale  above  noticed  was  adjourned  to  the         day  of  , 

19     ,  as  above  stated  [or  if  countermanded:  The  notice  of  sale 

05  Pier  V.  Storm,  37  Wis.  247;  Sehultz,  19  Abb.  N.  C.  168,  45  Hun, 
Ackley  r.  Parmenter,  08  N.  Y.  426.  191;  Sanborn  r.  Potter,  36  Minn.  449, 
A»  to  publication,  lee  Bechetein  r.     29  N.  W.  Rep.  64. 
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for  —  naming  arigifuU  day  —  wae  countennazided,  and  property 
Feadvertifled  as  stated  in  the  above  notice]. 

[Date,  signature,  and  addresses,  as  on  p.  1171.] 

lAdmissian,  as  in  Form  No.  2229.] 

FOKlf  No.  Mac 
AffldaTit  of  pablicatian.M 
[Here  paste  on  a  copy  of  the  advertisement, 

with  title  of  court  and  actian.'\ 
lVenu£.'\ 
M.  N.y  being  duly  sworn,  says 

That  he  is  the  printer  [or,  the  publisher  —  or,  the  foreman 
—  or,  the  principal  clerk  —  or,  the  only  clerk  of  the  printer  — 
or,  of  the  publisher]  of  the  ,  a  newspaper  published  at 

,  in  this  State ;  that  the  advertisement  hereto  annexed  has 
been  r^ularly  published  in  the  said  newspaper  twice  a  week  for 
three  weeks  successively,  commencing  on  the  day  of  , 

19     [and  also  on  day  of  sale  —  viz.,  on  the  days  of 

and  days  of  ].•' 

[Jural.]  [Signature.] 

FORM  No.  8886. 
Ttnas  of  waHmJ^ 

[Paste  here  a  copy  of  the  advertisement, 
with  tith  of  court  and  action.'] 

The  premises^  described  in  the  annexed  advertisement  of  sale 
will  be  sold  under  the  direction  of  R  F.  [referee],  upon  the 
following  terms: 

M  See  Vol.  I,  p.  361,  etc.;  and  note  County  of  Erie,   57  App.   Div.  443, 

93  to  Form  2228.  67  K.  Y.  Supp.  996;  alTd,  173  N.  T. 

»7See,    also,    Form    215,    p.    366,  591. 
Vol.  I,  and  notes  thereto.                      ,       Properly  these  terms  ought  to  be  in 

M  Terms  of  sale  should  be  prepared  the  judgment  which  directs  the  sale 

with  care,  not  only  to  describe  the  of  property.     If  any  serious  qnestkm 

premises,  but  to  state  also  any  incum-  arises  between  the  referee  and  the  st- 

brances,  restrictions  or  servitudes  to  tomevs  as  to  what  qualifications  of 

which  the  premises  are  liable.    This  that  kind  are  necessary  or  proper,  tlw 

is  required  by  the  Code  (i  1678)  and,  referee  may  apply  for  the  instructioia 

If  not  done,  the  sale  may  be  upset,  of  the  court.    An  oral  statement  of  a 

upon   application   of  the  purchaser.  reservation,  made  at  the  sale  in  the 

See  Conlen  v.  Riser,   109  App.  Div.  hearins  of  the  purchaser,  is  binding 

537,   96  K.  Y.   Supp.   500;    Hein  v.  upon  him.     Banta  v.  Merchants,  45 

Schwoerer,  115  App.  Div.  295.  App.  Div.  141,  61  N.  Y.  Supp.  218. 

If  the  judgment  and  terms  of  sale  aflTd  173  N.  Y.  292.    But  to  avoid  an 

describe  the  property  as  sold  subject  unfortunate  question  of  fact  as  to  tbt 

to  a  specified  lien,  the  purchaser  will  making  or  the  terms  of  such  an  oral 

not  be  allowed  to  question  the  validity  announcement,    the    conditions    and 

of  the  lien.     Even  though  his  deed  reservations  should  all  be  expressed 

does    not    refer    to    it.      Welche    «.  in  the  written  terms  of  sale. 

Schoenberg,  45  Misc.  126.  91  N.  Y.  » If  a  less  esUte  than  the  fee  is 
6upp.  880,  and  cases  cited;  Cottle  v. 
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Ist.  Ten  per  cent  of  the  purchase-money  of  said  premises  is 
required  to  be  paid  to  the  said  [referee],  at  the  time  and  place  of 
sale,  for  which  his  receipt  will  be  given.  [As  to  mortgage,  see 
Form  No.  2236  (ftctour).] 

2d.  The  residue  of  said  purchase-money  is  required  to  be  paid 
to  the  said  [referee]  at  his  office,  No.        ,  street,  in  the 

[city  of  New  York],  on  the*  day  of  >  19     j  [at 

o'clock,  .,]  when  the  said  referee's  deed  will  be  ready  for 

delivery. 

3d.  The  said  [referee]  is  not  required  to  send  any  notice  to 
the  purchaser;  and  if  the  purchaser  does  not  call  at  the  time  and 
place  above  specified  to  receive  his  deed,  he  will  be  charged  with 
interest  thereafter  on  the  whole  amount  of  his  purchase,  unless 
the  said  referee  shall  deem  it  proper  to  extend  the  time  for  the 
completion  of  said  purchase.' 

4th.  All  taxes,  assessments  and  water  rates,'  duly  confirmed 
and  payable,  which  at  the  time  of  sale  are  liens  or  incumbrances 
-upon  said  premises*  [and  moneys  necessary  to  redeem  the  prop- 
erty sold  from  any  sales  for  unpaid  taxes,  assessments  or  water 
rates,  which  have  not  then  apparently  become  absolute'],  will  be 
allowed  by  the  said  referee  out  of  the  purchase-money,  provided 
the  purchaser  shall,  previous  to  the  delivery  of  the  deed,  pro- 
duce to  the  said  referee  proof  of  such  liens  [and  redemptions], 
and  duplicate  receipts  for  the  payment  thereof.^ 

5th.  The  purchaser  of  said  premises,  or  any  portion  thereof, 
will  be  required,  at  the  time  and  place  of  sale,  sign  a  memorandum 

directed  by  the  judgment  to  be  sold,  waa  the  penalty  proTided  in  case  he 

deeigiiate  it  accordingly  here,  if  not  eventually  completed  his  purchase  at 

so  expressed  in  the  notice.  a  later  date  than  that  specified  in  tho 

1  Usually  thirty  days.    The  referee  terms  of  sale.     Chase  v.  Chase,    15 

nay,   for  cause  shown,  subsequently  Abb.  N.  C.  01;  afiTd  without  opinion 

adjourn  the  time  for  completion  of  at    General    Term.      Compare    Chan- 

the  purchase.    Moir  v.  Flood,  66  App.  cellor   v.  Gummed,  25   Am.   L.   Reg. 

Dir.  544,  73  N.  Y.  Supp.  364.    As  to  (N.  S.)   147. 

whether  interest  is  chargeable  on  the  8  This  clause  ought  to  follow  the 

unpaid    purchase   money,    see   Grab-  directions  of  the  judgment  if  that  di- 

felder  v,  Tallman,  36  Sfise.  247,  73  rects  differently  as  to  incumbrances. 

N.  Y.  Supp.  282.  4  This  means  the  time  of  the  auc- 

3  Under    such    terms   a    purchaser  tion  sale,  not  the  passing  of  the  title, 

who   wholly   failed   to   complete   his  Ainslie  r.  Hicks,  13  App.  Div.  388, 

purchase,    so   that   a    resale    became  43  N.  Y.  Supp.  47;  affM,  153  N.  Y. 

naoeasary,  was  held  liable  for  the  en-  643. 

tire  deficiency  on  the  resale,  to  the  5N.  Y.  Code  Civ.  Pro.,  I  1676. 

payment  of  which  the  referee  might  <  As  to  the  referee's  duty,  see  Hoteh- 

apply  his   deposit;    and   not   merely  kiss  v.  Clifton  Air  Cure,  2  Abb.  Ct. 

liable  for  interest  on  his  bid,  as  that  App.  Dec.  406:  People  e»  ret.  Day  r. 


2192  ▲bbott'b  PBAcmox  ahd  fobms. 

of  his  purchase,  and  pay,  in  addition  to  the  pnrdiase-moneyy  the 
auctioneer's^  fee  of  dollars  for  each  parcel  separately 

sold*  [and  in  the  counties  of  New  York  and  Kings,  if  the  sale  is 
at  a  public  salesroom.^  not  exceeding  two  dollars  salesroom  fee  for 
each  parcel  separately  sold]. 

6th.  The  biddings  will  be  kept  open  after  the  property  is 
struck  down ;  and  in  case  any  purchaser  shall  fail  to  comply  with 
any  of  the  above  conditions  of  sale,  the  premises  so  struck  down 
to  him  will  be  again  put  up  for  sale  under  the  direction  of  said 
referee  under  these  same  terms  of  sale/^  without  application  to 
the  court,  imless  the  plaintiff's  attorney  shall  elect  to  make  such 
application,  and  such  purchaser  will  be  held  liable  for  any  defic- 
iency there  may  be  between  the  sum  for  which  said  premises  shall 
be  struck  down  upon  the  sale,  and  that  for  which  they  may  be 
purchased  on  the  resale,  and  also  for  any  costs  or  expenses 
occurring  on  such  resale.** 

7th.  The  premises  will  be  sold  subject  to  the  following  restric- 
tions for,  liens*^ — or,  reaen'-ations : '* 

[Add  if  desired,  consent  to  receive  purchase-money  mortgage,] 

[Date.]  [Signature  of],  Referee." 

FcttMS  Km.  223»-2238.— statements  SUITABLE  TO  INSERT  EN  FOBS- 

GOING  FORM. 

FORM  No.  8286. 

Pnrchaae-money  mortgage. 

[One-half]  of  the  purchase-money  may  remain  on  bond  and 
mortgage,  payable  in  [three]  years,  with  interest  at  [         ]  per 

Bergen,  63  N.  Y.  404;  Eaaton  v.  Pick-  lo  If  the  terms  sre  varied  upon  the 

ersgill,  55  id.  310,  75  id.  599;  Wese-  resale,  the  original   purehaaer  is  le- 

man  r.   Wingrove,  85  id,  353.     See,  Heved.    Ray  r.  Adams,  44  App.  Div. 

also,  Bache   r.   Doscher,   67   id.   429,  173,  60  N.  Y.  Supp.  663. 

aff'g  41  N.  Y.  Super.  Ct.  150;  Mat.  u  See  note  2,  p.  2191. 

Life  Ins.  Co.  v.  Tnichtnicht,  3  Abb.  U  See  note  98,  p.  2190,  above. 

N.  C.  135 ;  Koch  f?.  Purcell,  45  N.  Y.  i«  Reservations   must  be  explicitlr 

Super.  Ct.  162.  stated,   as   to  character   and   extent 

As   to   void    taxes,   see    Simms    r.  See  Banta  r.  Merchant,  173  K.  Y.  292. 

Voght,  11  Abb.  K.  C.  48;  Re  Byrnes,  14  The    announcement    as    to    the 

4  Centr.  Rep.  113.  terms  of  sale,  including  incumbran<!e8, 

T  See  Griffin  p.  Helmbold,  72  N.  Y.  must   come   from   the    referee.     The 

437 ;  Miller  v,  Burke,  68  id,  615,  aflTg  statement  of  another  person,  althoogb 

6  Daly,  171.  an  attorney  for  a  party,  will  not  be 

8  See  Miller  v,  Burke  (above  died),  considered  as  affecting  the  terms  of 

•  The  rule  (N.  Y.  Rule  62)  requires  sale.     Banta  v.  Merchant,  173  N.  Y. 

■ales  to  be  at  such  a  room.  292. 
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oent.  payable  semi-annually  [provided  the  purchaser  gives  the 
referee  notice  of  his  election  to  give  a  mortgage  within  day^ 

after  the  sale].  The  bond  and  mortgage  [may  state  form,  as  thtis: 
to  be  drawn  by  the  counsel  for  the  plaintiff,  subject  to  the  approval 
of  the  referee,  and]  to  contain  the  usual  receiver,  insurance,  and 
thirty  days'  interest,  tax,  and  assessment  clauses. 

FOSM  No.  2297. 
Titlt. 

The  property  is  sold  by  a  good  title  in  fee  simple,  and  will  be 
conveyed  by  the  usual  referee's  deed,  free  and  clear  of  all  incum- 
brances [except  a  lease  of  the  premises  to  C.  F.,  to  expire  , 
19     ]. 

FORM  No.  2238. 
Apportionment  of  rents. 
The  purchaser  will  take  the  rents  from  ,  19     . 

FORM  No.  2289. 
Memorandnm  of  tale. 

I,  M.  N.,  of  ,  have  this         day  of  >  19     ,  pur- 

chased the  premises   described   in   the   above   annexed   printed 
advertisement  of  sale  [if  part,  say:  designate  as  lot  No. 
—  or  otherwise  specify  if**]  for  the  sum  of  dollars,  and 

hereby  promise  and  agree  to  comply  with  the  above  terms  and 
conditions  of  sale. 

[Date."]  [Signature.'] 

[Date,]     Received  from                 the  sum  of  dollars, 

being  ten  per  cent,  on  the  amount  bid  by  for  property 

sold  by  me  under  the  judgment  in  this  cause. 

[Signature  of],  Referee. 

FORM  No.  2240. 
Referee's  report  of  tale.i« 

{Title  of  court  and  cause.] 

To  the  [Supreme  Court  of  the  State  of  New  York]  : 

I,  R.  F.,  the  referee  duly  appointed  in  and  by  the  judgment 
duly  made  and  entered  in  this  action,  bearing  date  the  day 

IS  As  to  separate  parcels,  see  Mott  lOThis  report  must  be  filed  before 

r.  Mott,  68  N.  Y.  246,  modifg  8  Hun,      the  deficiency  judgment  will  become 
474.  a  lien.     French  r.  French,  107  App. 

DiT.  107,  04  N.  T.  Supp.  1026. 
138 
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of  ,19     y  to  sell  the  mortgaged  premises  therein  partieii- 

larly  described,  do  respectfully  report  as  follows: 

First. —  That   I  caused   due  notice   of  the  sale  of   the  said 
premises  on  the  day  of  ,  19       ,  at    [spect/jf 

particular  plaice  and  time  of  «aZe]"  to  be  given  and  published  ac- 
cording to  law  and  the  rules  and  practice  of  this  court,  as  will 
fully  appear  by  the  affidavits  of  publication  hereto  annexed. 

Second, —  That  at  the  time  and  place  for  which  the  said  sale 
was  noticed  as  aforesaid,  I  attended  in  person,  and,  agreeably  to 
such  notice,  duly  offered  the  said  mortgaged  premises  for  sale  to 
the  highest  bidder,  and  then  and  there  sold  the  same  to 
for  the  sum  of  dollars,  that  being  the  highest  sum  bid 

therefor,  and  received  from  the  purchaser  in  cash  [ten]  per  cent 
of  said  sum. 

TTi^ird. —  That  I  have  allowed  the  said  purchaser,  out  of  the 
said  purchase  price,  the  sum  of  dollars,  paid  by  him  for 

taxes,  [assessments  and  water  rates,]  which  were  liens  on  said 
mortgaged  premises  at  the  time  of  such  sale,  and  for  which  pay- 
ments receipts  are  hereto  annexed. 

Fourth. —  That  I  have  received  from  such  purchaser  the  bal- 
ance of  the  said  purchase  money,  to  wit,  the  sum  of  dd- 
lars,  (including  the  10  per  cent,  received  on  the  day  of  sale,) 
and  have  disposed  of  the  same  as  follows : 

I  have  retained  for  my  fees  and  expenses  on  such  sale  the  som 
of  dollars. 

I  have  paid  the  attorney  for  the  plaintiff  the  siun  of  dol- 

lars for  the  costs  and  allowance  awarded  to  the  plaintiff  by  said 
judgment,  and  for  which  payment  a  receipt  is  hereto  annexed. 

I  have  paid  to  the  attorney  for  the  plaintiff  Ton  account  of] 
the  sum  due  on  the  bond  and  mortfijai2;e  upon  which  this  action 
was  brought,  and  directed  to  be  paid  to  plaintiff  by  said  judg- 
ment, the  sum  of  dollars  and  for  which  payment  a  receipt 
is  hereto  annexed. 

[In  case  of  surplus:  I  have  paid  to  the  chamberlain  of  the  city 
of  New  York  —  or,  the  treasurer  of  the  county  of  — the 

17  Time  and  place  of  sale  in  New  York  City  and  Buffalo  are  regulated  hr 
Court  Rule  No.  82. 
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sum  of  doUarSy  the  surplus  in  my  hands  after  making  the 

Above  payments,  and  for  which  payment  a  proper  voucher  is 
liereto  annexed.] 

Fifth. —  That  I  have  executed  and  acknowledged,  and  delivered 
to  such  purchaser,  a  good  and  sufficient  deed  of  conveyance  of  the 
said  mortgaged  premises  so  sold. 

[/n  case  of  a  deficiency: 

Sixth. —  That  after  application  of  the  proceeds  of  sale  to  the 
payment  of  the  mortgage  deht,  there  is  a  residue  of  said  debt  re- 
maining unsatisfied  amounting  to  the  sum  of  dollars.] 

Annexed  hereto,  and  made  a  part  of  this  report,  is  a  statement 
ahowinG^  the  several  items  aforesaid  and  the  mode  of  computation 
of  such  deficiency  [or,  surplus]. 

All  of  which  is  respectfully  submitted. 

Dated  ,  19    .  [Signature.'] 

Referee,"* 


Statement  fob  Subplus. 

[^Date]  amount  realized  from  sale $ 

Amount  due  on  bond  and  mortgage  as  fixed  by 
judgment  as  of  day  of  ,  19     .  $ 

Interest  due  to  date  of  closing  sale  as  above. .  $ 

Allowed  for  taxes  [assessments  and 
water  rates] $ 

Referee's  fees  and  expenses $ 

Plaintiff's  costs  and  allowance,  and 

.  interest $ 

Guardian's  costs  allowed  by  judg- 
ment   $  $  $ 


Surplus  paid  to  City  Chamberlain  [or.  County  Treas- 
urer]     $ 

iTft  If  in  partitioii,  the  report  must  be  verilled.    Code  Civ.  Pro.,  I  1676. 
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Statement  fob  Deficienct. 

[Z>a<e]  amount  due  on  bond  and  mortgage^  as  per  judg- 
ment of  that  date $ 

[Date']  interest  due  to  time  of  closing  sale $ 

$ 

Amount  of  Purchase  Money $ 

Allowed  for  taxes  [assessments  and 

water  rates]   $ 

Referee's  fees  and  expenses $ 

Plaintiff's  costs  and  allowance,  and 

interest 9 

Guardian's  costs   allowed   by  judg- 
ment   $  $ 

Balance,   being  amount  paid   plaintiff  on   account  of 
mortgage  debt   $ 

Deficiency $ 

[Si^natitre'\y 

Referee. 

FoBMS  Kos.  2241-2246.-  STATEMENTS  SUITABLE  TO  INSERT  IS  FORE- 
GOING FORM. 

FORM  No.  8M1. 
Wliere  a  widow  or  tenant  accepts  a  groas  sum  after  partitioa  aalejs 

That  the  defendant  U.  V.  having  duly  consented  to  receive 
from  the  proceeds  of  the  sale  a  gross  sum  to  be  &xed  according  to 
the  principles  of  law  applicable  to  annuities,  in  satisfaction  of 
her  dower  [or  other  estate']  in  said  premises,  as  appears  by  her 
consent  duly  filed  on  the  day  of  ,  19     ,  with  the 

clerk  of  this  court  [or,  of  county],  T  computed  the  value 

of  the  said  [dower]  interest  upon  the  principles  of  law  appli- 
cable to  annuities,  and  ascertained  the  same  to  be  dollars. 
And  I  have  paid  the  same  to  her,  and  have  taken  a  release  from 
her,  duly  executed  and  acknowledged,  and  approved  by  me,  of 
all  her  right,  title,  and  interest  of,  in  and  to  the  said  premises, 
and  every  part  thereof,  which  release  is  hereto  annexed. 

[In  partition  verify  report  as  in  Form  821,  p.  1175,  subsHitUing 
"report"  for  "petition."]" 

18  N.  Y.  Code  Civ.  Pro.,  fi   1568,  »N.  Y.  Code  Civ.  Pro.,  f  157«. 

1569. 
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FOUf  No.  8M8. 
Where  parchaaer  is  not  to  complete  until  Mle  confirmed* 

{^As  in  Farm  2240  to  the  *,  concluding  thus:]  That  the  terms 
and  conditions  of  such  sales  were  reduced  to  writing,  and  made 
known  to  the  persons  attending  such  sale,  previous  to  putting  up 
said  premises,  and  it  was  stipulated  [that  the  purchaser  of  each 
lot  or  separate  parcel  was  to  pay  ten  per  cent,  of  the  purchase- 
money  down  on  the  day  of  sale,  and  the  residue  when  the  sale 
should  he  confirmed  and  the  deed  delivered].    And  that  the  said 
M.  N.  has  signed  the  written  conditions  of  sale  above  mentioned, 
together  with  an  acknowledgment  that  he  has  purchased  the  premr 
ises  upon  those  terms,  and  he  has  paid  to  me  the  amount  re- 
quired to  be  paid  down. 

FOSM  No.  2243. 
Where  tazea,  etc.,  paid  by  purchaser  were  aUowed  to  him. 

And  I  do  further  report  that  I  have  allowed  to  the  said  pur- 
chaser, out  of  the  said  purchase-money,  the  sum  of  dollars, 
paid  by  him  [or,  me]  for  taxes  [and  assessments  —  and  water 
rates],  which  were  liens  on  said  mortgaged  premises  at  the  time 
of  sudi  sale,  and  for  which  receipts  are  hereto  annexed ;  and  that 
I  have  received  from  such  purchaser  the  balance  of  the  said  pur- 
chase-money, namely,  the  sum  of  iloUars,  and  that  the  same 
has  been  disposed  of  by  me  as  follows : 

FORM  No.  2244. 
Where  part  only  of  the  premises  were  sold. 

That  so  much  of  the  mortgaged  premises  in  the  complaint  and 
in  said  judgment  described  as  was  sufficient  and  necessary  to 
raise  the  amount  due  to  the  plaintiffs  for  principal,  interest  and 
costs,  together  with  expenses  of  sale,  as  defined  and  prescribed  by 
law,  and  which  could  be  sold  separately  without  material  injury 
to  the  parties  interested,  namely,  the  lots  numbered  to  , 

inclusive,  on  the  map  of  said  premises,  copies  whereof  are  hereto 
annexed,  were  sold  by  me  and  under  my  direction  at  the  [Real 
Estate  Exchange  Salesroom,  No.  ,  in  said  city,  on  the  days 

hereinafter  mentioned. 

That  being  satisfied  that  said  premises  would  produce  a  greater 
price  if  offered  in  lots  separately,  with  the  option  hereinafter 
mentioned,  than  they  otherwise  would,  and  being  thereto  re- 
quested by  the  parties  to  this  action  [or,  by  some  of  them,  the 
others  consenting],  I  offered  said  lots  separately;  but  some  of 
them,  with  the  option  to  the  successful  bidder  of  taking  the  next 
one,  two,  or  three  lots,  of  inferior  value  by  reason  of  being  more 
remote  from  the  nearest  street  comer,  at  the  same  price  per  lot 
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FOKlf  No.  8845. 
WlMTO  Mlt  WAS  «dJo«ned  becavM  Uds  were  Bmntiifacteqr. 

That  thereupon,  being  of  opinion  that  adequate  prices  oould 
not  then  be  obtained  for  the  residue  of  the  property,  and  being  re- 
quested thereto  by  the  parties  to  the  action,  or  some  of  them,  the 
others  consenting,  I  adjourned  said  sale.^ 

FORM  No.  8846. 
Where  bids  were  asdcned. 

That  said  L.  and  F.  assigned  their  said  bid  to  E.  S.  EL,  and 
the  said  O.  R.  R.  assigned  his  said  bid  to  H.  M.  F. 

FORM  No.  8847. 
Receipt  from  plaintiff's  attorney  to  referee,  for  costs,  and  amovat  paid  ea 

mortaace.>i 

[Title  of  court  and  cause.'] 

Received,  this  day  of  >  19     ,  f^oni  R  F.,  Esq., 

the  referee  appointed  by  the  judgment  of  foreclosure  and  sale 
herein,  to  sell  the  premises  therein  described,  the  sum  of 
dollars  ($  )  in  full  for  the  costs  and  allowance  awarded  plain- 
tiff by  the  said  judgment,  and  interest  thereon,  and  also 
dollars  [on  account  of]  the  sum  due  plaintiff  on  the  bond  and 
mortgage  upon  which  this  action  was  brought,  and  directed  to  be 
paid  to  plaintiff  by  said  judgment 

Attorney  for  Plaintiff. 
FORM  No.  8848. 
BzoeptioBs  to  referee's  report  of  aaleJs 

\Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant  T.  Z.  hereby  excepts  to 
the  report  of  sale  filed  herein  by  R.  F.,  Esq.,  the  referee  a\y- 
pointed  by  this  court  to  sell  the  premises  described  in  the  com- 
plaint in  the  above-entitled  action,  in  the  following  particulars. 

1.  In  that  he  has  [state  objections,  and  so  on]. 

[Date.]  [Signature  and  office  address  of 

[Address  to  attorneys  for  attorney  for  excepting  party.] 

each  other  party  interested.'] 

90  See  last  note  to  Form  2228.  The    remedy    for    relief    on    nny 

ai  Attach  to  report  of  sale.  grounds  not  appearing  in  the  papers. 

S3  The  remedy  for  the  relief  of  a  is  to  move  on  the  affidavits  establish- 

party  against  a  sale  sought  on  facts  ing  those  grounds. 

appearing   in   the   report   and   other  Questions   arising   between   referee 

parts  of  the  record  is  not  by  motion  and    purchaser,    concerning    interest 

to  set  aside  the  sale,  but  by  exception 

and  opposition  to  its  confirmation. 
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FOUf  No.  8M0. 
Kotico  of  boaxiag  of  esoeptioBs  to  report  of  refmo  of  Mlo  in  forodotoiOi 

partftion,  etcsa 

\^Title  of  court  and  action,'] 

Please  take  notice,  that  the  exceptions  filed  on  the  part  of 

Y.   Z.,  on  the  day  of  ,  19     ,  to  the  report  of  sale 

made  bj  R.  F.,  the  referee  appointed  to  sell  under  the  judgment 

in.  this  action,  will  be  brought  on  for  argument  on  the  affidavits 

and  other  papers,  copies  of  which  are  herewith  served  upon  you, 

and  on  the  judgment-roll  on  file  in  this  action,  and  on  the  report 

of  sale  as  made  by  said  R.  F.,  on  file  herein,  at  a  Special  Term 

4»f  this  court  appointed  to  be  held  at  the  [county  court  house]  in 

the  [city  of  New  York],  on  the  day  of  >  19     >  at 

10  :30  o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as 

counsel  can  be  heard,  and  the  undersigned  will  then  and  there 

move  that  the  confirmation  of  said  report  be  denied,  and  that  the 

said  sale  be  set  aside,  or  that  the  defendants  have  such  further  or 

such  other  relief  as  shall  be  just  and  proper  [if  irregularity  is  re- 

lied  on  specify  it.]. 

[Date,  signature  and  addresses  as  on  p.  1171.] 

FORM  No.  2260. 
Order  coBfinniag  sale  and  directing  defldency  judsmentJM 

At  a  Special  Term  [etc.,  as  in  Form 
820,  p.  1174  of  this  volume]. 
[Title  of  cause.] 

Upon  the  proceedings  heretofore  had  herein,  and  upon  the  re- 
port of  sale  of  R.  F.,  Esq.,  referee,  made  in  this  action,  dated  the 
day  of  >  19     ,  and  filed  in  the  office  of  the  clerk 

of  this  court  on  the  day  of  ,  19      ;   [and  upon 

proof  that  due  notice  of  filing  of  said  report  has  been  given  to  the 

exacted,  ezpemies  apportioned,  etc.,  28  Plaintiff's  notice  will  be  of  a  mo- 
are  properly  raised  for  determination  tion  to  overrule  the  exceptions,  and 
by  exception  to  the  report.  See  Grab-  confirm  the  report  and  sale.  As  to 
felder  v.  Tallman,  36  Misc.  247,  73  curing  defects  by  confirmation,  see 
N.  Y.  Supp.  282.  Woodhull  r.  Little,  102  N.  Y.  IttS; 
After  confirmation  of  sale,  a  mo-  Eaton  r.  White,  18  Wis.  517;  Voor* 
tion  cannot  be  made  before  another  hees  r.  U.  S.  Bank,  10  Pet.  449;  Milw., 
justice  so  as  to  renew  the  contention  etc.,  R.  R.  Co.  v.  Soutter,  5  Wall.  660; 
on  any  of  the  points  founded  on  the  Dawson  r.  Litsey,  10  Bush  (Ky.)  408. 
objections  in  the  papers,  but  leave  24  There  is  no  statutory  limitation 
must  be  had  for  that  purpose.  Such  for  the  docketing  of  the  deficiency 
a  motion  may,  however,  be  made  on  judgment;  the  lapse  of  ten  years  from 
the  grounds  not  appearing  In  the  the  day  of  aale  does  not  affect  the 
impers,  though  excuse  for  delay  may  right.  Brown  r.  Faile,  112  App.  Div. 
in  some  cases  be  necessary.  ZOZ,  98  N.  Y.  Supp.  420.    Execution 
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respective  parties  entitled  theretO|*  and  that  no  exceptions  to  said 
report  have  been  filed,  although  the  time  for  so  doing  has  ex- 
pired] ;  •• 

Now,  on  motion  of  A.  T.,  plaintiff's  attorney,  it  is  ordered  and 
adjudged,  that  the  report  of  said  R.  F.,  Esq.,  said  referee,  be  and 
the  same  hereby  is  in  all  respects  confirmed. 

And  it  is  further  ordered  and  adjudged  that  the  plaintiff,  A.  B., 
recover  of  the  defendant,  Y.  Z.,  the  sum  of  dollars  de- 

ficiency, with  interest  thereon,  from  the  day  of  , 

19     ,  amounting  in  all  to  the  sum  of  dollars,  and  that  the 

clerk  of  this  court  docket  judgment  therefor  against  said  de- 
fendant [name]  and  in  favor  of  the  said  plaintiff. 

FORM  No.  8251. 
Affidavit  to  move  to  open  salt^ 

[Title  of  court  and  action.'l 
[Venue.'] 

T.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  defendant  Y.  Z.  in  this  aetian 
[or,  the  purchaser  of  the  premises  herein  at  the  sale  hereinafter 
mentioned]. 

IT.  That  this  action  was  brought  to  foreclose  a  certain  mort- 
gage upon  the  property  of  the  defendant,  and  that  the  issues 
herein  duly  came  to  trial,  and  a  judgment  in  favor  of  the  said 
plaintiff  was  entered  herein  decreeing  a  sale  of  the  said  premises 
under  the  direction  of  R.  F.,  Esq.,  referee,  appointed  for  tbit 
purpose. 

III.  That  the  said  referee  [duly]  advertised  the  said  premises 
to  be  sold  at  public  auction  to  the  highest  bidder,  at  the  , 

on  the  day  of  ,  19     ,  at  12  o'clock,  noon. 

rV.  That  said  sale  was  at  said  time  and  place  had,  and  the 
premises  above  mentioned  were  then  and  there  struck  down  to 

may  issue  as  soon  as  the  report  of  If  exceptions  have  been  filed  by  anr 

sale  is  filed,  but  it  is  better  practice  party,  recite  such  fact;  and  the  order 

to  obtain  an  order  confirming  the  re-  will  provide  in  terms  that  the  excep- 

port  and  directing  the  docketing  of  tions  are  overruled, 

the  deficiency  judgment.     Hawley  f>.  ST  Fisher  r.  Hersey,  78  N.  Y.  387. 

Whalen,  64  Hun,  560,  19  N.  Y.  Supp.  See,  generally,  as  to"  the  contents  of 

521.  affidavits  upon  the  application.    Fni> 

»The  parties  who  have  appeared.  Eier  v.  Swimro,  79  App.  Div.  53.  79 

M  The  order  of  confirmation  may  N.  Y.  Supp.  787 :  Collins  r.  McOnitb, 

be  entered  em  parte,  after  expiration  32  Misc.  538,  67  N.  Y.  Supp.  860,  S 

of  eight  days  from  service  of  notice  Anno.  Cas.  357. 
of  filing.     Gen.  Rule  No.  30. 
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3f.  N.;  Uiat  Idale  grounds  upon  which  relief  is  sought,  as  in- 
adequate priced  non-disclosure  of  incumbrance^  fraud,  mis- 
taJce^  etc.,  or  irregularity;  and  if  the  loiter,  specify  each  ir- 
regularity']. 

Y.  [That  this  deponent  was  present  at  said  sale,  and  stated  the 
reasons  aforesaid  to  said  referee,  and  requested  him  to  adjourn 
said  sale  for  a  reasonable  time,  which  the  referee  refused  to  do  — 
or  state  any  grounds  showing  freedom  from  laches.'] 

[Jurat.]  [Signature.] 

FORM  No.  2252. 
Notice  of  motion  (or  order  to  abow  cause)  to  open  sale. 

[Move  the  court  {see  Forms  815  and  818) :]  that  the  sale 
made  under  the  judgment  in  this  action,  of  the  premises  therein 
described  [and  all  subsequent  proceedings,  including  the  referee's 
deed  to  M.  N.]  be  vacated  and  set  aside  [if  resale  is  to  he  had, 
add:  and  that  a  resale  had  under  said  judgment  under  a  new 
notice  of  sale  —  if  irregularity  is  relied  on,  specify  i<],  and  for 
such  other  [etc.]. 

FORM  No.  2253. 
Order  on  opening  ule.8i 

[Title  (court  order) ;  see  Form  820,  p.  1174.] 

Oedered,  that  the  motion  to  set  aside  the  sale  herein  be  and 
the  same  is  hereby  granted,  that  the  sale  heretofore  made  under 
the  judgment  herein  of  the  premises  therein  described  [and  all 
proceedings  founded  on  said  sale],  be  and  the  same  hereby  is  [or, 
are]  vacated  and  set  aside  [and  a  resale  of  the  said  premises  is 
hereby  ordered  according  to  law  and  the  practice  of  this  court, 

28  Inadequacy  of  price  alone  is  not  so  Mistake  as  to  an  adjournment  of 

a  sufficient  ground.     Barnard  r.  Jer-  the  sale  held  sufficient  ground.     Cor- 

sey,  39  Misc.  212,  79  N.  Y.  Supp.  380;  with  r.  Barry,  69  Hun,  113,  23  N.  Y. 

McEwan  r.  Butts,  20  N.  Y.  Supp.  503.  Supp.  200. 

But  it  may  be  a  very  pertinent  fact  81  Where  the  court  directs  a  resale, 

in  establishing  fraud,  etc.    Bonnett  v.  as  a  favor,  conditions  of  the  character 

Brown,  13  N.  Y.  Supp.  396.  suggested  in  the  Form  may  properly 

If  the  rejection  of  a  higher  bid  is  be  imposed.     Burrill  r.  Flitner,  109 

alleged,    the    responsibility    of    the  App.  Div.  60,  95  N.  Y.  Supp.  1078; 

higher  bidder  must  be  shown,  as  well  Germ.  Am.  Bank  v,  Dorthy,  39  App. 

as  his  readiness  at  the  time  to  have  Div.  166,  57  N.  Y.  Supp.  172. 

complied  with  the  terms  of  sale  as  to  Such  an  order  granting  a   resale, 

immediate  payment  of  a  deposit.  Irv.  after  the  purchaser's  default,  will»  if 

Ravings  Tnst.   r.  Robinson,  35  Misc.  made  without  notice  to  him,  relieve 

449,  71  N.  Y.  Supp.  193.  him  from  liability.    Anthen  v.  Batch- 

»  Conlen  ».  Rizer,   109  App.  Div.  elor,  22  Abb.  N.  C.  423,  6  N.  Y.  Supp. 

637,  96  N.  Y.  Supp.  666.  798,  16  Civ.  Pro.  304. 
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under  the  direction  of  R.  F.,  the  referee  heretofore  appointed], 
upon  the  condition  that  the  defendant  Y.  Z.  [within  dsjs 

from  the  entry  of  this  order]  deliver  to  the  plaintiff  a  good  and 
sufficient  bond  to  indemnify  him  against  any  deficiency  upon  the 
resale,  and  upon  the  further  condition  that  the  said  defendant 
pay  to  M.  N.,  the  purchaser  at  said  former  sale,  the  sum  of 
dollars,  to  cover  the  expenses  of  examining  the  title  of  said  prop- 
erty, auctioneer's  fees  and  interest  upon  his  deposit  paid  to  the 
referee. 

VoMum  No8.  2264-2255.— statements  SUITABLE  TO  INSERT  OR  SUB- 
STITUTE IN  FOREGOING  FORM. 

FORM  No.  825C 
Another  ToimJ^ 

That  the  sale  be  set  aside  on  condition  that  the  defendant  pay 
to  M.  N.,  the  purchaser,  upon  demand,  his  costs  and  expenses  at-, 
tending  the  purchase,  which  are  hereby  fixed  and  allowed  at 
dollars,  together  with  dollars  costs  of  attending  this  motion. 

And  it  is  further  ordebed,  that  if  the  said  condition  be  cx^mr 
plied  with,  the  plaintiff  be  at  liberty  to  cause  the  mortgaged 
premises  to  be  again  exposed  for  sale  by  the  same  referee,  and 
according  to  the  directions  in  the  judgment  in  this  action,  and 
that  the  costs  and  expenses  of  the  former  notice  and  sale,  on  tiic 
part  of  the  plaintiff,  to  be  ascertained  and  declared  by  said  referee 
in  his  report  of  such  second  sale,  be  included  in  the  costs  of  this 
action,  and  be  chargeable,  with  the  other  costs  of  this  action,  upon 
the  mortgaged  premises ;  and  that  a  copy  of  this  order  be  forth- 
with served  on  the  attorney  for  the  plaintiff,  and  also  on  the  pur- 
chaser or  his  counsel. 

FORM  No.  8256. 
Aaotlwr  Form;  for  indemaifyiiig  purchawr. 

And  it  is  further  ordered  that  if  there  shall  not  be  sufficient 
moneys  in  the  bands  of  said  referee  to  pay  said  several  sums, 
that  then  the  parties,  plaintiff  and  defendant,  in  this  action,  liable 
therefor,  do  pay  to  said  J.  L.  [or,  his  attorney]  the  difference  be- 
tween the  amount  in  the  hands  of  said  referee,  properly  applicable 
to  the  payment  of  the  aforesaid  sums,  and  the  amounts  herein- 
before directed  to  be  paid  by  said  referee  to  said  J.  L. 

82  This  Form  is  adapted  from  Wil-  tect  the  purchasers  and   subsequent 

liamson   P.   Dale,   3  Johns.   Ch.  200.  mortgagees,  and  insure  tlie  applica- 

In  a  case  where  the  purchaser  has  tion  of  the  proceeds  to  the  payment 

paid    the    purchase-money,    and    the  of  the  moneys  advanced  by  them ;  and 

land  has  been  conveyed  or  mortgaged,  to  that  end  the  piirchase>money  upon 

the  order  should  be  framed  to  pro-  such  sales  should  be  held,  and  not  dia- 
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FORM  No.  2266. 
Bond  required  as  condition  of  ordering  reiAle.n 
[JPenaZ  clause  as  usual;  see  Form  35,  Volume  I,  p.  32.] 

Whereas,  at  a  Special  Tenn  of  the  Supreme  Court  of  the  State 
of  New  York,  held  at  the  city  hall,  in  the  city  of  New  York,  on 
the  day  of  >  19     >  an  order  was  duly  entered  in 

the  above-entitled  cause,  setting  aside  the  sale  of  the  premises 
heretofore  had  under  the  judgment  in  said  cause,  and  described 
in  the  complaint  in  this  action ;  and  ordering  a  resale  of  the  same, 
upon  the  defendant  filing  a  bond  with  sureties,  to  be  approved  by 
a  iustice  of  the  said  court,  that  at  least  the  sum  of  dol- 

lars, and  the  expenses  of  a  resale,  shall  be  bid  by  a  bona  fide 
bidder  at  said  resale:  Now,  the  condition  of  this  obligation  is 
such  that  if,  on  said  resale,  there  shall  be  a  bona  fide  bid  of 
dollars,  and  in  addition  thereto  of  a  sum  sufficient  to  pay  the  ex- 
pense of  said  resale,  and  such  bidder  shall  then  and  there,  if  the 
property  is  struck  down  to  him,  complete  his  bid  as  required  by 
the  terms  of  said  resale,  then  this  obligation  to  be  void;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

In  presence  of 

IWitness.l  [Signatures  and  seals.'] 

[Acknowledgment  or  proof;  see  Form  822.] 
[Affidavits  of  sufficiency.] 

FORM  No.  2267. 
Affidavit  on  the  part  of  pnrcbaser  to  move  to  be  ditcharged.84 

[Title  of  court  and  action.] 

M.  N.,  boing  duly  sworn,  says:   That  on  or  about  the  day 

of  ,  19     ,  the  property  described  in  the  judgment  in  the 

above-entitled  action  was  struck  down  to  me  at  public  auction  for 
the  price  of  dollars  at  the  sale  held  by  R.  F.,  Esq.,  the 

trlbttted,  until  the  further  order  of  Misc.  07;    Haberman  v.  Baker,    128 

thecourtt  and  with  leave  to  apply  for  X.  Y.  253;  Holly  v,  Hirsch,  135  id, 

further  directions.     Gould  v.  Qager,  590,  598. 

18  Abb.  Pr.  32,  40.  But  he  is,  nevertheless,  required  to 

n  Sustained  by  Murdock  v.  Empie,  show  that  there  is  at  least  a  reason* 

9  Abb.  Pr.  283,  285,  note.  able  doubt  as  to  the  validity  of  the 

MA  purchaser  at  judicial  sale  is  title.      See    Goodwin    v.    Crooks,    58 

entitled  to  the  court's  discretion   in  App.  Div.  464,  69  N.  Y.  Supp.  578; 

his  favor  to  a  greater  de^ee  than  if  Piatt  r.  Finck,  60  App.  Div.  312,  70 

the  transaction  had  been  only  between  N.  Y.  Supp.  74 ;  Murphy  r.  Smith,  61 

the  parties.     Heim  f.  Schwoerer,  51  App.  Div.  674,  70  N.  Y.  Supp.  786. 
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referee  appointed  by  the  judgment  herein,  and  that  therenpon  I 
paid  to  said  referee  dollars^  being  ten  per  cent  on  the 

amount  bid  by  me,  and  otherwise  complied  with  ihe  terms  of  sale. 
I  then  employed  M.  T.,  counselor  at  law,  to  examine  the  title  to 
said  property.  After  he  had  concluded  such  examination  he  re- 
ported to  me  that  in  his  opinion  the  referee's  deed  in  pursuance 
of  the  judgment  in  said  action  would  not  pass  to  me  a  good  title, 
and  one  free  from  reasonable  doubt,  to  said  property.  On  the 
day  of  ,  19     ,  I  caused  the  objections,  of  whidi  a 

copy  is  annexed,  made  by  my  said  attorney  to  the  title  to  said 
property,  to  be  served  upon  the  referee,  and  on  the  grounds 
thereon  set  forth  I  declined  to  pay  the  balance  of  the  purchase- 
money,  although  I  was  then  able  and  prepared  to  pay  the  same  if 
the  title  to  the  said  property  had  been  good,  and  I  thereupon 
asked  the  repayment  of  the  ten  per  cent,  and  auctioneer's  and 
exchange-room  fees  paid  by  me,  with  interest,  and  that  I  be  reim- 
bursed the  charges  and  expenses  incurred  by  me  in  the  examint' 
tion  of  the  title,  which  said  referee  refused. 

\ State  any  facts  necessary  to  substantiate  objections;^  allege 
no  knowledge  or  notice  of  defect  at  time  of  sale;  *•  show  expenses, 
etc.,  incurred,'^'] 

[If  order  to  show  cause  is  asked,  state  as  on  p.  1172.] 

[Jurat.']  ISignature.'l 

FORM  No.  2858. 

Order  diacbargiiis  th«  piirc]iaaer.» 

[Title  {court  order)  and  recitals;  see  Form  820,  p.  1174;  or 
a*  in  Form  2250  to  the  *,  continuing:']  Obdebed,  that  [said  es- 
se In  Conlen  v.  Riser,  109  App.  Div.  159;  Dunn  v.  Herbs,  56  Hun,  457,  10 
637.  96  N.  Y.  Supp.  666,  the  court,  N.  Y.  Supp.  34. 

relieved  tlie  purchaser  because  of  the  soihinlop  v,  Mulry,  85   App.  Dir. 

failure  of  the  terms  of  sale  to  give  498,  83  K.  Y.  Supp.  477 ;  Stephens  f . 

notice  of  restrictive  covenants  lessen-  Humphreys,  73  Hun,   109,  25  N.  Y. 

in;;  the  value  of  the  property,  as  re-  Supp.  946;  afiTd,  141  N.  Y.  586. 

quired  by  Code  Civ.  Pro.,  |  1678.  3T  See  Rice  f.  Barrett,  99  N.  Y.  403; 

The  failure  of  the  record  to  show  Fleminiir  r.  Bumham,  100  id.   1,  and 

that  a  deed  was  under  seal  does  not  cases  cited. 

of  it<«elf  show  that  the  deed  was  not  It  was  intimated  in  Totten  v.  Stay- 
sealed  ;  and  where  the  deed  recited  vesant,  3  Edw.  500,  that  to  disehaii^ 
that  it  was  given  under  the  hand  and  a  purchaser  for  defect  or  omission  of 
seal  of  the  grantor,  it  was  held  that  notice  of  lis  pendens  it  should  be 
the  purchaser  would  not  be  relieved.  shown  that  there  has  been  some 
I^na  V.  Jones.  91  App.  Div.  496,  86  change  of  interest  meanwhile.  But 
N.  Y.  Supp.  1000.  this  was  before  the  present  Lie  Pen- 

A  purchaser  who  in  good  faith  has  dene  Statutes.     See  Chapter  Vlll. 

mistakenly  bid  for  a  property  other  88  The  order   is  appealable  to  the 

than  the  one  he  thought  he  was  buy-  Court  of  Appeals,  as  a  final  order  in 

\r\fi  ifl  entitled  to  be  relieved  on  in-  a  special  proceeding.    Parish  v,  Fsr* 

demnifving  a&rainst  expense  of  resale.  ish,  175  N.  Y.  181. 
Vingut  €.   Vingut,   17   N.   Y.   Supp. 
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ceptions  be  sustained  and  said  motion  to  confirm  the  sale  be  de- 
nied —  or,  Obdebed,  that  the  motion  of  said  purchaser  to  be  dis- 
cHarged  be  and  the  same  is  hereby  granted,  and  that]  M.  N.,  the 
purchaser,  be  and  he  is  hereby  discharged  from  his  said  purchase. 

And  it  is  further  OfiDESEDy  that  R.  F.,  Esq.,  the  referee  in 
this  action  \^or,  the  sheriflF  of  said  county],  repay  to  said 

M^.  N.  the  amount  paid  by  said  M.  N.  to  him  upon  the  said  sale. 

And  it  is  further  Obdebed,  that  the  plaintiff  pay  to  said  M.  N. 
on  demand  [or,  within  days  after  service  of  this  order], 

[interest  thereon  from  the  time  when  the  purchase  was  to  have 
been  completed,  together  with]  his  expenses  of  examining  the 
title,  which  are  hereby  fixed  and  allowed  at  the  sum  of 
dollars,  together  with  dollars  cost  of  this  motion."* 


FORM  No.  2269. 
Order  denying  pnrdiater'a  motion  to  be  dlacliarged.4o 

\TUle  {court  order)  and  recitals  according  to  circumstances;  see 
Form  820,  p.  1174.] 

Obdebed,  that  this  motion  be  and  it  hereby  is  in  all  respects 
denied,  with  ten  dollars  costs  of  this  motion  to  the  plaintiffs. 

And  it  is  further  ordered  that  the  stay  granted  herein  by  the 
said  order  to  show  cause  be,  and  the  same  hereby  is  vacated,  and 
that  the  said  purchaser  complete  his  purchase  as  of  the  date  when 
his  contract  required  him.  to  complete,^^  and  pay  the  balance  of  his 
purchase-money  with  interest  thereon*^  to  the  referee,  and  the 

s^The    purchaser,    on    being    dis-  encroachment,  although  under  the  eir- 

charged  on  account  of  defects  in  the  cumstances  of  the  case  not  required 

title,  is  entitled  to  receive  a  return  of  for   the   purchaser's    protection,   was 

his  deposit,  with   interest  from   the  proper. 

time  the  sale  was  to  be  completed,  40  This  is  a  final  order  in  a  special 
and  the  expenses  of  investigating  the  proceeding,  and,  as  such,  appealable 
title,  and  the  costs  of  his  motion  to  to  the  Court  of  Appeals.  Parish  r. 
be  discharged.  Rogers  v,  McLean,  31  Parish,  175  X.  Y.  181. 
Barb.  304,  10  Abb.  Pr.  306.  In  an-  Disobedience  of  this  order  will  sub- 
other  case,  it  was  directed  that  such  ject  the  purchaser  to  punishment  for 
costs  and  expenses,  on  being  ascer-  a  contempt  of  court.  Burton  v.  Linn, 
tained,  should  be  charged  upon  the  21  App.  Div.  609,  47  N.  Y.  Supp.  836. 
petitioner's  interest  in  the  land,  and  Or,  in  case  a  re-sale  is  directed,  the 
that  the  purchaser  have  execution  purchaser  may  be  directed  to  pay  the 
therefor.  Matter  of  Cavanagh,  14  deficiency,  and  punished  for  his  diso- 
Al»b.  Pr.  261,  note.  bedience.     See  two  Forms  following, 

•In   Coates.r.   Fairchild,   14  Wkly.  and  notes. 

Di<r.  180,  the  direction  to  record  the  41  Parish  r.  Parish.  87  App.   Div. 

deed   was  held  sufficient  in  that  re-  430.  84  N.  Y.  Supp.  506. 

spect,  and  the  direction  to  remove  the  42  Parish  r.  Parish,  9upra, 
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ooets  of  this  motion  within  ten  days  from  service  upon  him  of 
a  copy  of  this  order.*' 

[May  state  condition,  as  thus:'\  This  order  is  made  on  con- 
dition^  however,  that  the  plaintiff,  before  the  expiration  of  said 
ten  daySy  record  the  deed  alleged  to  be  in  his  possession  from 
G.  H.  P.  to  B.  P.  F,  and  cause  to  be  removed  the  fence  of  J.  C.  G. 
inclosing  a  portion  of  the  premises  in  question  at  the  south  end 
thereof. 

Enter:  [signature  of  judge  by  initials  of  name  and  tiUe,'] 


FOSM  Ho.  2M0. 

Ordtr  diitctlac  rs-aale,  oa  ]»vrc]i«aer*8  default,  and  providioc  for  p«7Bx«Bt  by 

him  of  dcfidency,  cxpaiseay  eicM 

[After  appropriate  recitals:'] 

Obdebed,  that  the  premises  affected  by  this  action  and  de- 
scribed in  the  decree  of  foreclosure  and  sale  entered  herein  on 
the  day  of  ,  19     ,  be  re-advertised  and  re-sold  [by 

R.  F,,  Esq.,  the  referee  named  in  said  decree]  according  to  the 
directions  of  said  decree;  and  it  is  further 

Obdebed  and  adjudged,  that  M.  X.  [the  defaulting  pur- 
chaser] pay  to  [said  referee]  the  amount  of  any  deficiency  that 
there  may  be  between  the  sum  of  dollars,  for  which  said 

premises  were  sol4  to  him  upon  their  sale  on  ,  19     ,  and 

the  sum  for  which  said  premises  are  purchased  on  the  resale 
thereof  as  hereby  ordered ;  and  that  said  M.  N.  al^o  pay  any  and 
all  costs  or  expenses  accruing  on  said  resale,  and  any  taxes,  water 
rents  or  assessments  which  have  or  may  become  liens  on  said 
premises  between  the  date  of  said  sale  on  ,  19     ^  and 

the  date  of  resale  of  said  premises ;  **  and  it  is  further 

Obdebed,  that  said  M.  ^.  pay  to  the  plaintiff's  attorney  ten 
dollars  costs  of  this  motion. 


4S  Whether  the  court  will  order  the  Form.     See  Rowley  v.  Feldmaa,  08 

purchaser  to  complete,  or  will  order  a  App.  DiT.  463,  73  N.  Y.  Sapp.  385. 
re-Bale  at  his  expense,  is  largely  a  46  The   court    ia   not   required,   as 

matter     of     descretion.      Burton    r.  matter  of  law,  to  hold  the  defanltlag 

Linn,  anpra.  purchaser  to  the  payment  of  the  de- 

M  Contempt  prooeedinfr^  cannot  be  Aciency.  and  equitable  considerations 

baaed  upon  this  order ;  it  will  be  neces-  may   intervene   to   warrant  excusing 

aary  to  obtain  an  order  fixing  the  him  in  whole  or  in  mirt.    See  Leslie 

amount   definitely,    as    in    the    next  r.    Saratoga    Brewing   Co.,   59   App. 

IMv.  400,  S9  N.  Y.  Supp.  681. 
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FOSM  No.  2861. 
Oidtr  fiziiig  amoimt  of  deficiency  on  re-eale,  for  which  ongiiuil  pnrchaaer  Is 


At  a  Special  Term  [etc.,  as  in 
Form  820,  p.  1174]. 
{Title  of  causeJ] 

The  plaintiff  having  moved  for  an  order  fixing  the  amount  di- 
rected by  the  order  of  this  court  herein,  dated  the  day  of 
,19  ,  to  be  paid  by  M.  N.  [the  defaulting  purchaser] 
to  the  referee  herein  as  the  amount  of  the  deficiency,  and  costs 
and  expenses  of  the  resale  therein  ordered,  as  well  as  for  the  taxes, 
water  rents  and  assessments  which  may  have  become  liens  on  the 
premises  therein  referred  to  subsequent  to  the  first  sale;  and  that 
said  M.  N.  be  directed  to  pay  to  the  referee  herein  the  sum  so 
fixed  [and  for  such  other  and  further  relief  as  may  be  just]  ;  and 
the  said  motion  regularly  coming  on  to  be  heard  [continue  with 
appropriate  recitals  of  moving  papers,  and  either  recite  personal 
service  of  motion  papers  upon  purchaser,  or  his  appearance  by 
counsel  on  argument] ; 

Obdebed,  that  the  said  motion  be  and  the  same  is  hereby 
granted,  with  ten  dollars  costs  to  the  plaintiff,  and  that  the  amount 
directed  by  the  order  of  this  court  herein  dated  the  day  of 

,19     ,  to  be  paid  by  said  M.  N.  to  the  referee  herein 
is  hereby  fixed  at  the  sum  of  dollars,  with  interest  thereon 

from  ,19     ,  to  the  day  of  payment ;  and  it  is  further 

Obdebed,  that  said  M.  N.  pay  the  said  sum  of  dollars, 

with  interest  as  aforesaid,  to  the  referee  herein  within  [five]  days 
after  personal  service  upon  him  of  a  certified  copy  of  this  order. 
Enter: 

FORM  No.  2262. 
Affidavit  to  move  to  compel  purchaser  to  complete  his  piirchaae.4T 
[Title  of  court  and^action.] 
[Venue.] 

A.  T.,  being  duly  sworn,  says: 

L  That  he  is  [the  attorney  for]  the  plaintiff  in  this  action. 


MFrom   Bowl^   e,     FeldmaD,    74  Feldman,  S4  App.  Div.  400,  82  N.  Y. 

App.  Div.  402,  77  N.  Y.  Supp.  463;  Supp.  679,  13  Anno.  Cas.  173. 

aiPd,  173  N.  Y.  607.    Proceedings  to  47  The  proper  remedy  ia  a  motion 

puBiah  for  contempt  may  properly  be  in  the  action.    Crane  r.  Robinson,  19 

founded  upon  this  order.     Rowley  r.  Misc.  40,  42  N.  Y.  Supp.  874.    Plain- 
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XL  That  the  action  was  instituted  for  [the  foredoenre  of  a 
mortgage],  and  the  [mortgaged]  premises  were  offered  for  sale 
on  the  day  of  ,  19     ,  under  the  direction  of  the 

sheriff  of  county  [or,  of  R.  F.,  Esq.,  referee,  whose  re- 

port of  sale  is  hereto  annexed],  under  terms  of  sale,  a  copy  of 
which  is  annexed,  and  were  purchased  by  M.  N.,  and  by  the  terms 
of  sale  the  deed  was  to  be  delivered  to  the  purchaser,  and  the 
purchase-money  was  to  be  paid  to  the  sheriff  \_or,  i^  said  referee] 
on  the  day  of  ,  19     • 

IIL  That  said  purchaser  declines  to  complete  his  purdiase 
[indicate  ground,  if  any,  and  allege  facts  showing  it  to  be  un- 
founded^. 

[Jurat  J]  [Signature.l 

[Present  also  referee's  certificate  that  purchaser  is  in  default.] 

FORM  No.  2263. 
Ordtt  oomp«Uiaa  purchaser  to  ooiiiplote.4s 

At  a  Special  Term  [etc.,  as  in  Farm 
820,  p.  1174  of  this  volume^. 
[Title  of  action.] 

[After  appropriate  recitals  —  see  Form  101,  p.  259,  Volume 
I  —  including  a  recital  of  personal  service  of  the  nwving  papers 
upon  the  purchaser,  and  his  appearance  by  counsel  if  the  f<ict:] 

Obdebed,  that  the  said  motion  be  and  the  same  is  hereby 
ii^anted,  and  M.  N.,  the  purchaser  of  the  premises  under  the 
judgment  of  foreclosure  and  sale  herein,  is  hereby  directed  to 
complete  his  purchase  within  [ten]  days  of  service  upon  him  of 
a  copy  of  this  order. 

tiff  cannot  bring  an  action  to  compel  founded     upon     adverse     possession, 

a    specific    performance.      Burton    v.  though    the    proof   thereof    must    be 

Linn,  21    App.   Div.   600,   47   N.   Y.  clear.     Metiger  r.  Martin,   87   App. 

Supp.  835.     It  is  discretionary  with  Div.  572,  84  N.  Y.  Supp.  494;   aff'd, 

the  court  whether  to  order  the  pur-  177  N.  Y.  661.     Compare  Gorman  r. 

chaser  to  complete,  or  direct  a  resale  Gorman,  40  App.  Div.  225,  57  N.  Y. 

at  his  expense.     Id.  Supp.    1069;    aff'd,    159   K.   Y.    571: 

If  a  title  rests  on  parol  evidence,  a  ana  see  Frccdman  v.  Oppenheim,  187 

purchaser  will   not  oe  compelled  to  N.  Y.  101. 

take  it.     See  Huber  v.  Case,  93  App.  48  Disobedience  of  this  order  maj 

Div.  479,  87  N.  Y.  Supp.  663;  Coll.  be  punished  as  a  contempt  of  court. 

Point  Sav.  Bank  v.  Vollmer,  44  App.  Burton  r.  Linn,  21  App.  Div.  609,  47 

Div.  619,  60  K.  Y.  Supp.  389;   Ste-  N.  Y.  Supp.  835. 

pliens  r.  Flammer,  40  Misc.  278,  81  An  assignee  of  the  bid  may  be  com- 

M.  Y.  Supp.  1064.    But  a  purchaser  pelled  to  complete.    Archer  r.  Archer, 

may   be   compelled  to  take   a   title  156  K.  Y.  416. 
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FORM  Ho.  8264. 
Order  awarding  poBsesaioiL^te 

At  a  Special  Tenn  [etc.,  as  in 
Form  820,  p.  1174]. 
ZTitle  of  action.'] 

On  reading  and  filing  the  affidavit  of  A.  B.,  the  purchaser  at 
the  sale  of  the  mortgaged,  premises  in  this  action,  verified  the 

day  of  ,  19     ,  and  on  the  judgment-roll  entered 

herein  in  the  office  of  the  clerk  of  county  on  the 

day  of  y  19     >  aiid  the  report  of  sale  of  ,  Esq.,  the 

referee  to  sell,  filed  in  said  office  on  the  day  of  , 

19     [and  the  order  confirming  said  report  entered  herein  on  the 

day  of  ,  19     ],  and  on  the  deed  from  said  referee 

to  said  A.  B.,  bearing  date  the  day  of  j  19     ,  and 

on  the  notice  of  this  motion,  with  due  proof  of  the  service  thereof 
on  C.  D.,  who  is  now  in  possession  of  the  said  mortgaged  prem- 
ises, and  after  hearing  ,  Esq.,  attorney  for  the  said  A.  B., 
in  behalf  of  this  motion,  and  ,  Esq.,  attorney  for  said 
C.  B.,  in  opposition  thereto: 

Ordered,  that  the  sheriff  of  the  county  of  put  the  said 

A.  B.  into  possession  of  the  said  mortgaged  premises  according  to 
the  true  intent  and  meaning  of  the  said  judgment ;  said  premises 
are  described  as  follows  [full  description,] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.'] 

11.     SPECIFIC   PERFORMANCE   BY   DELIVERY,  ETC. 

FORM  No.  2265. 
Order  that  clerk  dellTer  a  conveyaace  or  other  thing  deposited  in  court 

ITitle  (court  order)  and  recitals;  see  Form  820,  p.  1174]. 

Ordered,  that  the  clerk  of  this  court  [or,  of  the  coimty  of 
]  deliver  to  the  [plaintiff]  A.  B.,  or  his  attorney,  upon 
the  entry  of  this  order,  a  certain  deed  executed  by  the  [defendant] 
Y.  Z.  to  said  plaintiff  for  the  conveyance  of  property  on 
street  in  the  city  of  ,  which  deed  bears  date  the  day 

of  >  19     >  and  was  deposited  in  the  office  of  said  clerk  on 

the  day  of  ,  19     . 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

48«  Under  Code  Civ.  Pro.,  |  1676,  antee,  etc.,  Co.  v,  American  Power, 
«uch  an  order  should  be  made,  rather  etc.,  Co.,  96  App.  Div.  192,  88  N.  Y. 
than  a  writ  of  assistance.    Title  Guar-      Supp.  602. 

139 
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FORM  Ho.  2M0. 
Order  that  tlwrifi  coBTey  property  wUch  a  party  haa  failed  to  eoKwty 

Jiidgmeiit.tt 

[Title  (court  order);  see  Form  820,  p.  1174.] 
On  reading  the  judgment  entered  herein  on  the  day  of 

,19     ,  in  the  office  of  the  clerk  of  the  county  of  ,. 

which  contains,  among  other  things,  an  adjudication  and  diree- 
tion  that  [quoting  direction  to  convey']  j  and  on  reading  and  filing 
the  affidavit  of  M.  X.,  verified  the  day  of  ,  19     • 

[and  the  certificate  of  the  sheriff  of  the  county  of  ,  dated 

the  day  of  ,  19     >  by  which  it  appears  to  the  sat- 

isfaction of  the  court  that  a  certified  copy  of  said  judgment  was, 
on  the  day  of  ,  19     ,  duly  personally  served  on 

said  Y.  Z.,  with  due  notice  of  its  entry,  and  due  demand  there- 
upon made  that  he  comply  with  said  direction,  and  that  on  the 
day  of  ,  19     ,  a  deed  of  conveyance,  in  proper 

form  for  execution  by  him  under  and  in  pursuance  of  said  judg- 
ment, was  by  said  A.  B.  duly  presented  to  him,  and  his  execution 
thereof  pursuant  to  said  judgment  demanded,  a  copy  of  which 
deed  is  hereto  annexed,  and  that  said  Y.  Z.  has  wholly  refused 
to  make  or  execute  such  a  conveyance,  and  has  disobeyed  said 
direction  in  said  judgment;  and  on  reading  proof  of  due  notice 
of  this  motion  given  to  said  Y.  Z.  personally,  and  aft^r  hearing 
A.  T.,  of  counsel  for  plaintiff,  and  T.  Z.,  of  counsel  [or,  no  one 
appearing]  for  defendant  in  opposition,  and  due  deliberation 
being  had;   Now,  on  motion  of  A.  T.,  attorney  for  said  plaintiff: 

It    18 

Obdebed,  that  S.  H.,  the  sheriff  of  the  county  of  ,  be 

and  he  hereby  is  directed  in  the  name  of  said  Y.  Z.  to  execute  and 
in  his  stead  to  acknowledge  and  deliver  to  said  A.  B.  the  deed  of 
which  said  copy  is  hereto  annexed,  and  that  said  deed  shall  stand 
and  be  a  good,  sufficient  and  complete  conveyance  of  the  premises 
in  said  judgment  directed  to  be  conveyed  by  said  Y.  Z.,  and  all 
its  terms,  conditions,  covenants  and  provisions,  of  whatsoever 
nature,  shall  bind  said  Y.  Z.  and  all  claiming  under  or  through 
him  as  effectually  as  if  the  same  had  been  executed  by  him. 

[This  order  is  without  prejudice  to  any  proceedings  that  have 
been  or  may  be  taken  against  said  Y.  Z.  to  punish  his  said  dis- 
obedience as  a  contempt.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
«  N.  T.  Code  Civ.  Pro.,  I  71S;  a.  p.,  Langdon  r.  Sherwood,  124  U.  a  74. 
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FORM  No.  2267. 
Motion  for  receiYer  after  jiidgmeBt.BO 

JiMay  apply  on  affidavit,  on  notice,  which,  if  the  defendant's 
attorney  of  record,  or  some  other  attorney,  has  not  acted  for  him 
in  the  cause,  since  judgment,  shoidd  be  personally  served,  or 
served  as  the  court  may,  by  order  to  show  cause,  direct.  Apply 
to  the  court.  Adapt  order  of  appointment  with  directions  and 
powers,  from  Forms  in  Chapter  VIIL'} 

BO  The  court  has  inherent  power  to  Code  Civ.  Pro.,  |  713) ,  even  though 

appoint  a  receiver ;  and  may  appoint  not  prayed  for  in  the  complaint.  Mer- 

one  after  final  judgment  to  carry  it  rill  r.  Elam,  2  Tenn.   (Cooper)  613; 

into    effect    (Wright    v.    Vernon,    3  Connelly    v.   Dickson,    76    Ind.   440; 

Drew,  112;  Schreiber  v.  Carey,  9  Re-  abst.  s.  o.,  6  Wkly.  Cin.  Law  Bui. 

porter,  626,  and  cases  cited;  N.  Y.  747;  High  on  Sees.,  2  ed.,  38. 


2212  Abbott's  practice  and  forms. 


ARTICLE   IV. 

Enfobcino  Judokxnt  fob  Costs  Aoahtst  a  Thdsd  Pebsob^ 

Interested. 

FORMS. 

2268.  Order  that  a  third  person  pay      2269. an  attorney  for  non-resd- 

the  costs  of  an  action.  dent  pay  coata,  etc 

FORM  No.  8268. 
Order  that  a  third  person  pay  the  coats  of  an  action-Si 

[Titir  (court  order)  and  recitals  as  in  other  cases,  but  recit- 
ing personal  service  on,  or  appearance  of,  the  third  person,^ 

Ordered,  1.  That  said  M.  X.,  as  a  person  beneficially  inter- 
ested in  the  recovery  in  this  action,  pay  to  T.  Z.,  attorney  for 
the  defendant  Y.  2L,  within  [five]  days  after  the  service  upon 
him  of  a  copy  of  this  order,  the  costs  recovered  by  said  defendant 
Y.  Z.  against  the  plaintiflF  in  this  action,  amounting  to  the  sum 
of  dollars,  with  interest  thereon  from  ,  ,  19     , 

to  the  date  of  said  payment,  for  which  judgment  was  entered  in 
this  action  on  the  day  of  ,  19     ,  in  favor  of  the 

said  defendant  against  the  said  plaintiff,  together  with  $10  costs 
of  this  motion.® 

Enter:  [signature  of  judge  hy  initials  of  name  and  tHh.J 

51  Sustained  in  Merceron  v.  Fowler,  costs,  or  to  avoid  giving  security  for 

46  N.  Y.  Super.  Ct.  351;  N.  Y.  Code  costs,  where  the  assignor  retains  the 

Civ.  Pro.,  i  3247;   s.  P.,  Slauson  r.  beneflcial  interest,  is  within  the  stat- 

Watkins.  95  X.  Y.  360.  ute.    Friedman  r.  Met.  Steamship  Co.. 

The  statutory  provision  is  not  vio-  109  App.  Div.  600.  96  N.Y".  Supp.  331. 

lative  of  the  Constitution.    Tucker  r.  Pendleton  f.  Johnson,  18  N.  Y.  Supp. 

Oilnmn.  59  Hun,  167,  11  N.  Y.  Supp.  211,  21  Civ.  Pro.  272. 

555.  52  The  person  ordered  to  pay  the 

A  judfrment  creditor,  on  whose  be-  costs  may  be  punished  for  cont«mpt 

half   a    receiver   has   sued,   is   liable.  on  failure  to  comply  with  the  order. 

Bourdon  r.  Martin,  84  Hun,  179,  32  Tucker  r.  Oilman,   14  N.   Y.  Supp. 

X.  Y.  Supp.  441.  392,  20  Civ.  Pro.  397.     Contra,  Mor* 

A  transfer  to  escape  liability  for  rison  r.  Lester,  15  Hun,  638. 
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FORM  No.  2260. 
Order  that  tn  attorney  for  aoa-reiideBt  pay  part  coita,  and  the  anigaee  of 
the  demand  pay  the  balance.63 

At  a  Special  Term  letc,  as  in 
Form  820,  p.  1174]. 
ITUU  of  action.^ 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  ,  19     ,  showing  to  the  satisfaction  of  the  court 

that  the  plaintiff  is,  and  at  the  commencement  of  this  action^ 
was,  a  non-resident  of  the  State  of  ,  and  that  this  suit 

-was  prosecuted  for  the  benefit  of  M.  N.,  the  assignee  of  the  note 
on  which  the  action  was  founded;  and  after  hearing  A.  T.  of 
counsel  for  the  plaintiff,  and  T.  Z,  of  counsel  for  defendant; 
Now,  on  motion  of  T.  Z.,  attorney  for  defendant: 

Obdebed,  that  said  A.  T.  pay  to  the  defendant  his  costs  ac- 
crued in  this  cause  to  an  amount  not  exceeding  the  sum  of  one 
himdred  dollars;  and  that  the  said  M.  N.  pay  to  the  defendant 
the  balance  of  said  costs,  and  ten  dollars  the  costs  of  this  motion. 

Enter:  [signature  of  judge  by  initials  of  name  and  iith^l 

68  This  Form  is  adapted  from  War-  The  only  way  which  an  attomey'e 

ing  V,  Barett,  2  Cow.  460;  s.  P.,  N.  Y.  liability    for    costs   can  be   properly 

Code  Civ.  Pro.,  I  3278.  adjudicated  upon  is  by  motion  for  an 

MAn   affidavit  that  plaintiffs  are  order  requiring  him  to  pay  the  costs, 

non-residents  is  insufficient.    Moir  r.  In  re  Levy,  2  Civ.  Pro.  Rep.  (Browne) 

Brown,  9  How.  Pr.  270;  Long  v.  Hall,  108. 
3  Sandf.  720;  Alexander  v.  Carpenter, 
3  Den.  266. 


INDEX  OF  SUBJECTS  AND  FORMS. 


tTo  avoid  swelling  the  index  unnecessarily,  the  lists  of  forms  given  at  the 
l&ead  of  each  chapter,  or  division  of  a  chapter,  are  not  reprinted  here  in  full, 
but  tLe  reader  is  referred  to  them  instead,  wherever  this  has  seemed  liicely 
to   save  time  in  search. 

Thus,  under  "  Affidavit,**  the  reader  is  first  referred  to  p.  13,  where  he  will 
find  a  list  of  common  forms  applicable  to  afiidavits  in  general,  which  list  is 
not  reprinted  at  length  in  the  index.  Following  this  reference  he  will  fina 
in  the  index  an  alphabetic  list  of  all  the  afiidavits  for  particular  purposes 
which  are  scattered  through  the  volume.  So  under  "  Injunctiwi "  the  reader 
IS  first  referred  to  those  pages  where  he  will  find  the  extended  contents  of 
the  text  and  forms  for  Injunctions  in  general,  and  motions  relative  thereto; 
to  this  is  added,  in  the  index,  an  enumeration  of  the  forms  in  other  parts 
of  the  book  which  bear  on  this  subject,  such  as  the  injunction  often  In- 
serted in  an  order  appointing  a  receiver  (contained  in  the  article  on  Receiv- 
•era)  ;  the  dissolution  of  an  injunction  by  final  judgment  (contained  in  the 
chapter  on  Trial  and  Judgment).] 

[Volume  I  ends  with  page  1169.] 


ABANDONMENT  of  part  of  claim  in 

replevin,  F.  801,  p.  1160. 
ABATEMENT  of  action,  p.  1432. 

affidavit  to  move  to  declare  action 
abated,  F.  1138,  p.  1460. 

order  of,  F.  1140,  p.  1461. 

stipulation    to    waive,    F.    1618,    p. 
1792. 

suggestion  of  death,  F.  247,  p.  447. 

entitling    papers    after    change    of 
parties,  p.  38. 

order    vacating    injunction    because 
of,  F.  668,  m,  p.  991,  992. 

recital  of  abatement  and  continu- 
ance in  judgment,  F.  1704,  p.  1856. 

of  mdsance,  publication  of  notice, 
p.  347,  n. 
ABBREVIATIONS  of  names  in  sum- 
mons, p.  624. 
ABIDE  EVENT,  order  that  one  ac- 
tion  abide  even\    of  another,  F. 
1236,  p.  1523. 

stipulating  to,  p.  436;  F.  242,  p.  443. 

costs    ordered    to    abide    event,    p. 
2100. 
ABSCONDING,  affidavit  of,  to  obtain 

service  by  publication,  etc.,  F.  391, 

p.  674;  attachment.  F.  830,  p.  1195; 

arrest,  F.  943,  p.  1290. 
ABSENCE,  affidavit  proving,  p.  668. 

allejsration   of    fruitless    inquiry,    to 
establish,   p.   6fl7. 

for  forms,  see  F.  .390,  n.  673;  F.  400, 
p.  682;  F.  408,  p.  687. 


ACCEPTANCE,  compelling,  of  bill  of 

particulars,  F.  1081,  p.  1407. 
ACCOUNT,   referred   to   in   pleading; 
and   demand   of   copy.     See   list, 
p.  1394. 

of  receiver.  See  list,  p.  1126;  re- 
port of  referee  passing,  F.  775, 
p.  1132. 
ACCOUNT  BOOKS,  compelling  pro- 
duction at  trial  of,  affidavit  for, 
F.  1513,  p.  1703. 

order  for  production  of,  F.  1514,  p. 
1704. 

subpcena  for,  F.  1512,  p.  1702. 
ACCOUNTING,  of  receiver,  p.  1126. 

action  for  does  not  abate,  p.  1433,  n. 

order  of  surrogate  that  executor  or 
administrator  render  an  interme- 
diate, F.  2181,  p.  2142. 

power  given  on  reference  of  the  is- 
sues, F.  1828,  p.  1920. 

reference  to  examine  account  of 
special  guardian  after  objections 
or  exceptions,  F.  1341,  p.  1594. 

examination  before  trial  in  action 
for,  F.  1399,  p.  1636;  in  action 
against  broker  for,  F.  1399,  p. 
1636. 

examination  of  party,  and  discovery 
and  inspection  of  books  and  vouch- 
ers in  action  for,  p.  1347,  n. 

order  that  books  and  papers  be  de- 
posited with  referee.  F.  1353,  p. 
1597  (and  see  Aooouzrr). 


2216 


INDEX  OF  SUBJECTS  AND  F0BK8. 


[Voliime  I  ends  wltb  ptfe  lltt^.l 


ACCOUNTIKG  —  Continued. 

direction  for  aooountiiig  before 
judgment,  F.  1792-1803,  p.  1900, 
etc. 

appearance  of  third  persone  before 
referee  on,  F.  1806,  p.  1906. 

ezoeptionB  to  report  of  a  referee  ap- 
pointed to  take  and  state  an  ac- 
count, F.  1809,  p.  1906. 

appointing  a  reoeiver  pending,  F. 
704-709,  p.  1061. 

recital  in  judgment  that  trustee  ac- 
counted in  open  court,  F.  1773,  p. 
1890. 
ACKNOWLEDGMENTS.  For  the  prac- 
tice and  list  of  common  forms, 
see  p.  2. 

see  also  as  to  bonds,  p.  26;  under- 
Ukings,     p.      460;      satisfaction 
pieces,  p.  2061,  2062. 
ACTION,  abatement  of.    See  Abatb- 
nirr. 

in  what  cases  to  move  rather  than 
bring  new  action,  p.  77, 148, 613,  n. 

severing*  p.  1387. 

one  motion  or  proceeding  in  several 
actions,  p.  84. 

what  is  on  contract,  p.  1269. 

by  receiver,  p.  1019;  against  re- 
ceiver, p.  1020. 

affecting  stipulations,  p.  441. 

enjoining  previous  action,  p.  822. 

on  undertaking,  p.  993. 
ADDRESS  or  direction  of  notice,  p. 
126. 

of  petition,  p.  315. 

obtaining  address  of  adverse  party, 
F.  nil,  p.  1431. 
ADJOURNMENT  of  court  to   cham- 
bers, p.  134;  F.  73,  p.  184. 

of  motion,  p.  137;  F.  124-127,  p. 
272,  273;  for  further  preparation, 
etc.,  F.  74,  p.  184. 

special  appearance  to  oppose,  F.  443, 
p.  740. 

notice  to  bring  on  hearing  of  mo- 
tion after  indefinite  adjournment, 
F.  51,  p.  168. 

of  reference  by  court,  pending  stay, 
F.  232,  p.  426. 

of  examination  before  trial,  F.  1421, 
p.  1649. 

of  judicial  sale,  notice  of,  for  ser- 
vice, F.  2233,  p.  2189. 
ADMISSION,  of  service  of  papers,  F. 
11,  p.  9. 

not  conceding  timelinesfl,  F.  12,  p.  9. 

of  receipt  of  copy,  F.  13,  p.  9. 


ADMISSIONS  ^  Conimned, 

by  attomey-geneni  of  serriee  of 
motion  papers,  etc,  F.  720,  p. 
1078. 

of  personal  service  of  smnmcniB,  ete^ 
F.  382,  p.  649. 

of  service  and  consent  to  immediate 
judgment,  F.  383,  p.  65a 

of  service  of  notice  of  sale  of  real 
property,  F.  2229,  p.  2188. 

by  plaintiff  of  defendant's  ooimter- 
daim,  F.  1106,  p.  1427. 

of  facts  by  attorney's  stipulation, 
p.  435. 

of  genuineness  of  documentary  evi- 
dence, F.  1382,  p.  1614. 

of  copy  document,  F.  1372,  p.  1611. 

of  details  stated  in  sdiedule,  F. 
1370,  p.  1611. 

of  counsel,  on  motion,  to  be  recited 
in  order,  p.  225. 
ADVERTISEMENT  for  liens  in  parti- 
tion, F.  1998,  p.  2022. 

of  sale  in  foreclosure,  partition, 
etc.,  F.  2228,  p.  2186. 

as    to    publishing    legal    advertise- 
ments,  see  Purucation. 
AFFIDAVITS.    For  the  practice,  see 
p.  11-13;  p.  1181. 

Formal  parts,  see  list  of  Forms, 
p.  13. 

certificate  of  authority  of  foreign 
officer  taking,  F.  20,  p.  16. 

compelling  for  motion,  p.  106;  F. 
53-59,  p.  172. 

liability  to  be  compelled  to  make, 
for  motion,  p.  507., 

on  motion  to  declare  abatement  of 
action,  unless  the  representatives 
contfnue  it,  F  1138,  p.  1460. 

for  plaintiff  to  move  to  substitute 
executor  or  administrator  of  de- 
ceased defendant  (short  Form), 
F.  1125,  p.  1449. 

of  attachment  issued,  and  death  of 
defendant  before  publication  of 
summons  completed,  F.  1131,  p. 
1454. 

to  obtain  order  on  behalf  of  defend- 
ant continuing  action  in  name  of 
representative  or  suooessor  of 
plaintiff,  deceased  or  assigned,  F. 
1141,  p.   1461. 

for  motion,  on  behalf  of  executor 
or  administrator,  heir,  devisee,  as- 
signee, receiver,  etc.  to  he  sub- 
stituted in  place  of  original  plain- 
tiff or  defendant,  F.  1160,  p.  1475. 
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AFFIDAVITS  —  Continued. 

to  compel  the  aubetitution  of  repre- 
aentative     of     deceaaed     advene 
party,  F.  2108,  p.  2086. 
to  move  to  aubatitute  peraonal  rep- 
reaentative  of  party  dying  after 
appeal,  F.  2110,  p.  2087. 
to  procure  order  to  ahow  cauae  why 
judgment  or  order  should  not  be 
reversed,  etc.,  after  death  of  par- 
ties, F.  2115,  p.  2000. 
for  alimony  and  counael  fee,  F.  004, 

p.  1331;  F.  006,  p.  1336. 
same,    pending    appeal,    F.    005,    p. 

1334. 
to  obtain  order  to  annex,  by  amend- 
ment, an  omitted  clause  in  order 
of  reference  in  foreclosure,  F.  32, 
p.  22. 
of  filing  amended  summons  before 
publication    or    service,    F.    423, 
p.  700. 
to    obtain    order    amending    order, 

F.  27,  p.  21. 
to    obtain    order    amending    as    to 
names,   etc.,    in    summons   or   in 
summons  and  complaint,  F.  431, 
p.  722. 
to  obtain  order  amending  summons 
and  complaint  by  inserting  name 
of    defendant    who    should    have 
been  originally  made  a  party,  F. 
434,  p.  726. 
to  move  to  dismiss  appeal  for  neg- 
lect to  give  new  undertaking,  F. 
2006,  p.  2078. 
to  obtam  stay  on  appeal  from  an 
order   or   judgment,    F.    2100,    p. 
2080. 
to  obtain  order  to  mark  judgment 
"lien    suspended    on    appeal,"    F. 
2104,  p.  2083. 
to  obtain  order  of  arrest,  except  in 
replevin    (general  Form),  F.  027, 
p.  1274. 
to  obtain  order  to  amend  complaint 
by  adding  allegation  of  ground  of 
arrest,  F.  053  (see  F.  027,  p.  1274). 
to  obtain  order  of  arrest  by  reason 
of  apprehended  evasion  of  the  ju- 
risdiction   (ne  exmt),  F.  047,  p. 
1206. 
to   obtain    arrest,    in    replevin,    for 
goods    fraudulently    disposed    of 
with    intent   to   deprive    plaintiff 
thereof,  F.  040,  050,  p.  1208. 
to  move  to  vacate  arrest,  F.  055,  p. 
1306.  *^ 


AFFIDAVITS  —  Continued. 

to  move  to  diacharge  person  privi- 
leged from  arreat,  F.  062,  p.  1312. 

to  move  to  discharge  peraon  of  un- 
aound  mind,  or  infant  under  four- 
teen, F.  063,  p.  1313. 

to  obtain  order  of  arreat  after  ver- 
dict, F.  1640,  p.  1803. 

and  undertaking  to  obtain  attach- 
ment.    See  contents,  p.   1178. 

on  applying  for  attachment;  the 
practice  stated,  p.  1181. 

to  move  for  leave  to  sue  with  sher- 
iff in  aid  of  attachment,  F.  301, 

p.  54o. 

to  sue  in  name  of  sheriff  in  aid  of 
attachment.     See  p.  543,  etc. 

to  obtain  order  under  attachment 
to  open  debtor's  safe  deposit  box, 
F.  845,  846,  p.  1200. 

to  falsity  of  certificate,  or  refusal 
to  make  certificate  on  which  to 
move  for  examination  of  debtor 
under  attachment,  F.  857,  p.  1220. 

for  order  to  show  cause  why  debtor 
should  not  answer  on  examination 
at  instance  of  attaching  creditor, 
F.  862,  p.  1224. 

by  attorney  in  corroboration  of  ref- 
eree's certificate  to  debtor's  re- 
fusal to  answer  as  to  property 
under  attachment,  F.  862,  p.  1224. 

of  third  person's  claim  to  property 
levied  upon,  F.  867,  p.  1227. 

of  claimant  (or  his  agent)  of  a  ves- 
sel attached,  F.  877,  p.  1232. 

of  defendant  to  obtain  release  of 
foreign  vessel  when  attachment 
has  been  vacated  after  undertak- 
ing given,  F.  885,  p.  1236. 

by  joint  owner  (or  his  agent)  to  ob- 
tain sale  of  foreign  or  domestic 
vessel  not  duly  claimed  by  third 
person,  F.  888,  p.  1237. 

to  obtain  sale  of  foreign  or  domes- 
tic vessel  attached  and  not  duly 
claimed  by  any  third  peraon,  P. 
880,  p.  1238. 

to  obtain  order  to  sell  property 
which  ia  perishable  or  expensive 
to  keep,  F.  800,  p.  1238. 

to  obtain  order  to  show  cause  why 
attachment  should  not  be  va- 
cated, F.  806,  p.  1247. 

for  aubaequent  attaching  creditor'a 
motion  to  vacate  attachment,  F. 
010.  p.  1251. 

for  an  assignee's  motion  to  vacate 
attachment,  F.  Oil,  p.  1253. 
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AFFIDAVITS  —  C<miinued. 

on  motion  to  vacate  attachment  by 
one  claiming  under  a  transfer 
from  defendant  subsequent  to  at- 
Uchment,  F.  912»  p.  1254. 

to  vacate  attachment  on  the  ground 
of  unexpired  credit,  F.  913,  p.  1255. 

to  move  to  discharge  attachment  as 
to  interest  of  a  co-partner  in  levi- 
able property,  F.  918,  p.  1261. 

to  move  to  discharge  attachment  as 
to  non-leviable  nroperty  belonging 
to  defendant  and  his  co-partner, 
F.  920,  p.  1262. 

by  the  fund -holder  in  corroboration 
of  an  affidavit  to  discharge  at- 
tachment as  to  non-leviable  prop- 
erty belonging  to  defendant  and 
his  co-partner,  F.  921,  p.  1263. 

to  move  to  vacate  notice  of  attach- 
ment on  real  property,  F.  923,  p. 
1265. 

of  debtor  to  move  for  exoneration  of 
bail,  who  have  been  sued,  and 
having  surrendered  after  their 
time  to  answer  has  expired,  F. 
986,  p.  1325. 

to  move  for  enlargement  of  time  to 
surrender,  F.  988,  p.  1327. 

to  move  for  exoneration  of  bail  on 
death  or  imprisonment  of  princi- 
pal, F.  990,  p.  1328. 

to  obtain  order  for  bill  of  paiticii- 
Ura,  F.  1063,  p.  1397. 

to  obtain  further  account  or  further 
bill  of  particulars,  F.  1078,  p. 
1406. 

of  applicant  for  leave  to  sue  on  a 
bond  conditioned  to  pay  when  re- 
quired by  the  court,  F.  304,  p.  647. 

for  motion  to  place  on  short- cause 
calendar,  F.  1608,  p.  1787. 

to  oppose  motion  to  place  on  short- 
cause  calendar,  F.  1609,  p.  1788. 

to  disbursements  on  confeaaiiig  Jndg- 
meiity  F.  351,  p.  607. 

to  obtnin  consolidation  of  actions, 
F.  1231,  p.  1519. 

to  move  to  punish  for  contempt,  in 
putting  in  false  justification,  F. 
263,  p.  483. 

to  obtain  order  to  show  cause  why 
accused  should  not  be  punished 
for  contempt,  F.  1242,  p.  1529. 

of  service  of  order  to  show  cause 
in  contempt,  P.  1245,  p.  1533. 

to  obtain  attachment  for  contempt 
to  issue  in  the  first  instance 
(general  Form),  F.  1254,  p.  1539. 


AFFIDAVITS  —  Cimtkimed. 

to  attach  witness  (common  Form), 
F.  1259,  p.  1543. 

to  attach  witness  not  obeying  sub- 
poBna  to  attend  before  aherifTs 
jury,  F.  1261,  p.  1544. 

to  obtain  summary  commitment  for 
non-payment  of  money  directed 
by  order,  F.   1276,  p.   1555. 

by  ooumel  for  trustees  to  his  ser- 
vices, and  their  value,  F.  210,  p. 
336. 

to  procure  order  to  take  depoaitioii 
for  use  upon  a  motion,  F.  5^-56, 
p.  172-176. 

to  move  for  commission  to  take  de- 
position of  specified  witnesses 
without  the  SUte,  F.  1430,  1431, 
p.   1659«  1660. 

of  agent  bringing  deposition,  F. 
1480,  p.  1683. 

to  move  for  open  oonunission  or  an 
order  to  take  depositions  of  wit- 
nesses, F.   1496,  p.  1688. 

to  obtain  order  to  take  deposition 
conditionally  {de  bene  esse),  F. 
1506,  p.  1696. 

to  diaburaements  in  proceedings  on 
original  petition,  F.  209,  p.  335. 

to  disbursements  upon  taxation  of 
cosU,  F.  1689,  p.  1846. 

to  oppose  petition  for  diaeoTtry,  F. 
1389,  p.  1627. 

to  move  for  diamisaal  without  trial, 
F.   1289,  p.   1562. 

to  obtain  order  for  sequestration  and 
receiver  of  husband's  property  in 
dlTOtce  proceedings,  F.  1003,  p. 
1338. 

to  obtain  order  to  show  cause  why 
husband  should  not  be  attained 
for  contempt  on  not  paying  ali- 
mony, etc.,  F.  1005,  p.  1339. 

denying  cohabitation  in  action  to 
annul  marriage,  F.  1898,^  p.  1957. 

of  continued  lunacy  in  action  to  an- 
nul marriage,  F.  1899,  p.  1958. 

denving  collusion,  etc.,  in  case  of 
adultery,  F.  1900,  p.  1958. 

to  move  that  attorney  bringine 
ejectment  produce  authority.  F. 
1213,  p.  1509. 

in  support  of  motion  to  compel 
election  between  causes  of  action, 
F,  1096,  p.  1421. 

to  obtain  examination  of  adversary 
in  expected  action,  F.  295,  p.  536. 
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to  obtain  examination  of  party  to 
enable  other  party  to  plead  (gen- 
eral   Form),    F.    1014,    p.    1358. 

same;  of  corporation,  F.  1013,  p. 
1353. 

to  obtain  examination  of  plaintiff, 
to  enable  defendant  to  plead  and 
to  prove  his  case  (defense  of 
fraud  to  action  on  a  sale),  F. 
1015,  p.  1360. 

to  obtain  examination  of  adverse 
party  before  trial,  F.  1398-1407,  p. 
1634,  etc. 

to  obtain  examination  of  party  at 
his  own  instance,  F.  1408,  p.  1642. 

to  move  for  leave  to  file  and  serve 
ezceptions  and  make  case  nunc 
pro  tunc,  F.  1752,  p.  1883. 

to  obtain  leave  to  issue  ezectttion 
for  possession  of  realty  after 
death  of  party  against  whom 
judgment  was  had,  F.  2164,  p. 
2124. 

to  move  for  leave  to  issue  execution 
after  lapse  of  five  years,  F.  2167 
p.  2126. 

to  move  for  execution  against  prop- 
erty of  a  judgment-debtor  having 
died  after  judgment,  F.  2171,  p. 
2130. 

to  obtain  execution  on  judgment 
against  executor  or  administrator 
as  such,  F.  2177,  p.  2138. 

to  obtain  special  execution  on  judg- 
ment for  necessaries,  F.  2197,  p. 
2162. 

of  sheriff  to  obtain  order  extend- 
ing time  to  return  conflicting  ex- 
ecutions, etc.,  F.  2217,  p.  2172. 

to  obtain  discharge  from  execution 
a^rainst  the  person,  F.  2226,  p. 
2183. 

to  claim  presented^  to  ezecatota  or 
administrators,  F.  lSr7,  p.  516. 

for  an  e^p-parfe  Application,  F.  62, 
p.  171;  F.  8im.  1172. 

of  merits  to  mme  for  eztenston  of 
time  to  plead,  F.  1031,  p.  1372. 

compelling  to  file.  p.  67. 

for  motion  to  take  off  the  flies  for 
scandal  and  impertinence,  F.  46, 
p.  62.     (And  see  p.  296.) 

to  move  to  vacate  order  for  neglect 
to  flle  papers,  F.  176,  p.  300. 

to  move  to  compel  fliinflr  of  plead- 
inffs,   F.    1039.   p.    1377. 

to  move  after  foreclosure  for  leave 
to  sue  for  deflciencv  a  partv  to 
the  forclosure,  F.  312,  p.  555. 
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AFFIDAVITS  —  Continued. 

by   mortgagee   of   non-payment  of 

money  to  redeem,  F.  2021,  p.  2033. 

of   amount   due   remaining   unpaid, 

on  judgment  to  redeem,  F.  2221, 

p.  2178. 

to  sum  remaining  unpaid  on  mort- 
gage to  redeem,  F.  2222,  p.  2179. 

of  proposed  guardian  ad  litem  to 
his  competency,  F.  342,  p.  592;  F. 
484,  p.  838. 

of  service  of  order  appointing  guar- 
dian ad  litem  nisi,  and  of  default, 
F.  491,  p.  845. 

to  obtain  conflrmation  of  service  on 
infant  defendant,  and  appoint- 
ment of  guardian  ad  litem,  nunc 
pro  tunc,  F.  494,  p.  847. 

to  obtain  habeas  corpus  ad  testifi- 
candum, F.  1515,  p.  1705. 

order  impounding  for  prosecution  in 
perjury,  F.  122,  p.  271. 

to  move  to  set  aside  judgment 
against  infant  without  appoint- 
ment of  guardian  ad  litem,  F. 
2042,  p.  2045. 

complaint  used  as,  to  obtain  injunc- 
tion, p.  902. 

to  move  for  injunction — contents, 
905. 

to  truth  of  allegations  in  complaint 
to  move  for  injunction,  F.  527,  p. 
911. 

in  corroboration  of  affidavit  for  in- 
junction by  attorney,  F.  528,  p. 
912. 

to  truth  of  allegations  in  complaint 
(another  Form),  F.  529,  p.  913. 

the  same  (another  Form),  F.  530, 
p.  913. 

to  obtain  injunction  against  deliv-^ 
erv  of  pledge  wrongfully  sold,  F. 
631,  p.  914. 

by  co-plaintiffs  in  support  of  mo- 
tion for  injunction,  F.  534,  p.  916. 

of  service  of  injunction  granted  by 
a  judge,  F.  661,  p.  982. 

the  same  granted  by  the  court,  F. 
662.   p.  982. 

on  application  to  vacate  injunction. 
For  the  practice  see  p.  984. 

to  apply  ex-parte  to  judge  to  va- 
cate ex-parte  injunction,  F.  663, 
p.  988. 

to  obtain  order  that  the  plaintiffs 
in  two  causes  in  the  same  court 
interplead,  F.  1156,  p.  1472. 
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AFFIDAVITS  —  CtmiinueiL 

to  obtain  ordtr  interpleadiag  third 
per«oB  and  diaciiarging  defendant 
on  payment  into  court,  etc,  F. 
1144,  p.  1403. 

to  move  for  leave  to  sue  on  a  Jndg- 
mant  in  the  court  in  which  it  was 
recovered,  F.  319,  p.  561. 

of  regularity  to  enter  judgment  on 
default  with  the  clerk,  F.  1562,  p. 
1750. 

to  apply  for  judgment  as  on  de- 
fault, for  failure  of  corporation 
defendant  to  serve  order  for  trial 
of  action  for  damages  on  evidence 
of  debt,  F.  1563,  p.  1751. 

of  regularity  to  enter  judgment  on 
spplication  to  the  court  (general 
Form),  F.   1568,  p.   1755. 

of  regularity  to  obtain  personal 
judgment  on  default  after  service 
bv  publication  and  attachment, 
F.   1579,  p.   1762. 

of  regularity  in  foreclosure,  on  mov- 
ing for  judgment  on  default,  or 
for  preliminary  reference  to  com- 
pute, F.  1584,  p.  1766. 

to  move  for  judgment  for  want  of 
reply,  F.  1592,  p.  1773. 

to  move  on  behaU  of  third  person, 
claiming  as  a  creditor  of  the 
parties,  to  resettle  judgment  by 
striking  out  extravagant  allow- 
ances, F.  2034,  ^.  2038. 

to  move  to  vacate  judgment  entered 
on  false  affidavit  of  service  of 
summons,  F.  2038,  p.  2042. 

to  move  for  leave  to  defend  after 
judgment  on  service  by  publica- 
tion (in  divorce),  F.  2041,  p.  2044. 

to  enter  judgment  on  order  of  Ap- 
pellate Division  on  demurrer,  F. 
2145,  p.  2108. 

of  publication  of  order  for  jvdidal 
sale,  F.  2234,  p.  2190. 

on  motion  to  stay  sale,  F.  2230,  p. 
2188. 

to  move  to  open  judicial  sale,  F. 
2251,  p.  2200. 

on  the  part  of  purchaser  to  move 
to  be  discharged,  F.  2257,  p.  2203. 

to  move  to  compel  purchaser  to 
complete  his  purchase,  F.  2262,  p. 
2207. 

to  move  to  vacate  leave  to  sue  as  a 
poor  person.  F.  500,  p.  853. 

to  obtain  warrant  to  seize  chattel 
1..  under  foreclosure  of  lien,  F.  812, 
'      p.  1167. 


AFFIDAVITS  —  Continued. 

on  motion  to  eaneel  Ua  pendens,  F. 
524,  p.  895. 

of  merits;  who  by,  p.  170;  p.  17S4. 

of  merits;  service  on  day  of  in- 
quest, p.  382. 

of  merits  to  prevent  inquest,  F. 
1604,  1605,  p.  1784,  1785. 

to  obtain  order  for  payment  out  of 
money  in  court,  F.  1318,  p.  1581. 

for  a  motioB  (general  Form),  F.  52, 
p.  169;  F.  815,  p.  1171. 

to  obtain  order  to  show  cause  whr 
new  trial  should  not  be  ordered 
on  the  minutes,  F.  1643,  p.  1805. 

to  move  for  new  trial  for  juror^s 
misconduct,  F.  1648,  p.  1809;  for 
party's  communicating  with  jurv, 
F.  1649,  p.  1810;  on  ground  of 
surprise,  F.  1650,  p.  1811;  for 
newly  discovered  evidence,  F. 
1651,  1652,  p.  1813,  etc. 

to  move  for  new  trial  in  ejectment, 
F.  1943,  p.  1986. 

to  authenticate  attorney's  oifer  of 
Judgment  or  acceptance,  F.  IMI, 
p.  1573. 

to  enter  judgment  on  accepted  of- 
fer, F.  1306,  p.  1574. 

to  move  for  payment  of  sum  ad- 
mitted by  answer,  F.  1308,  p. 
1575. 

for  plaintiff  to  obtain  leave  to  add 
formal  parties  (with  leave  to 
amend),  F.  1116,  p.  1443. 

for  plaintiff  to  move  to  strike  out  a 
defendant  who  has  died,  leaving 
neither  representatives  nor  ai»etft 
subject  to  the  jurisdiction,  F. 
1112,  p.  1441. 

for  plaintiff  to  move  to  bring  in  one 
WHO,  pending  the  action,  has 
made  himself  liable  to  suit  and 
injunction,  F.  1120,  p.   1446. 

for  plaintiff  to  move  for  leave  to 
bring  in  a  new-bom  infant,  F. 
1118,  p.  1445. 

or  former  attorney  in  corroboration 
of  moving  affidavit  to  bring  in 
third  party,  F.  1169,  p.  1479. 

by  judgment-creditor  to  move  to 
come  in  before  judgment  as  eo- 

?la]ntiff   in  creditors   action,   F. 
199,  p.  1497- 
of  landlord  to  move  to  be  made  co- 
defendant  in  ejectment,  F.  1206, 
p.  1503. 
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AFFIDAVITS  —  0<mtinued. 

by  owner  of  cbatteU  to  intervene  in 
action  for  their  podde^Mlon,  F. 
1200,  p.  1504. 

to  move  for  preliminary  reference 
in  partition,  F.  1064,  p.  2004. 

of  desire  to  enjoy  shares  in  common 
in  partition,  F.  1065,  p.  2005. 

to  obtain  perpetuation  of  testimony 
of  a  witness  in  an  expected  ac- 
tion, F.  205,  p.  536. 

to  move  to  change  place  of  trial. 
See  list,  p.  1723,  etc. 

to  oppose  change  of  place  of  trial, 
F.  1547,  p.  1734. 

pleading;  moving  to  compel  a  reply, 
F.  1000,  p.  1423. 

to  obtain  preference  on  the  calen- 
dar, on  facts  not  appearing  in 
the  papers,  F.  1310,  p.  1383. 

by  attorney  of  facts  as  to  previona 
application,  F.  185,  p.  322. 

to  prevent  arrest  of  witness,  or  ob- 
tain discharge  when  arrested,  in 
a  civil  action  or  proceeding,  in 
violation  of  privilege,  F.  1517,  p. 
1707. 

to  procure  order  to  produce  docu- 
ments at  the  trial,  F.  1513,  p. 
1703. 

to  obtain,  at  Appellate  Division,  al- 
native  writ  of  prohibition  to  Spe- 
cial Term.  F.  478,  p.  828. 

of  publication,  p.  361;  F.  215,  p. 
365. 

on  application  for  receivers,  p. 
1006. 

to  obtain  order  to  show  cause  why 
receiver  should  not  be  appointed 
(general  Form),  F.  675,  p.  1027. 

to  obtain  receiver  in  foreclosure,  F, 
608,  690,  p.  1040,  1051. 

to  obtain  receiver  of  partnership 
assets,  F.  703,  p.  1060. 

to  obtain  appointment  of  receiver 
in  a  judgment-creditor's  action  to 
sequestrate  corporate  property,  F. 
716,  p.  1076. 

on  behalf  of  receiver  to  obtain  de- 
livery of  books  and  papers,  F. 
741,  p.  1102. 

for  motion  to  compel  tenants  to  pay 
to  receiver,  P.  743,  p.  1103. 

to  obtain  order  staying  other  ac- 
tions affecting  assets  under  re- 
ceivership. F.  744,  p.  1104. 

of  receiver  to  his  account,  F.  771, 
p.  1120. 


AFFIDAVITS  —  Continued. 

to  obtain  order  to  show  cause  why 
removed  receiver  should  not  be 
punished  for  contempt  for  failing 
to  pay  over,  F.  787,  p.  1141. 

to  move  for  reference  of  an  action 
involving  a  long  account,  F.  1816, 
p.  1014. 

to  oppose  motion  for  reference,  F. 
1819-1822,  p.  1017. 

to  move  to  vacate  proceedings  taken 
after  notice  terminating  reference, 
F.  1844,  p.  1026. 

of  regularity  to  apply  for  judgment 
of  divorce  or  reference,  F.  1807, 
p.  1056. 

to  move  for  reference  of  claim  to 
surplus  in  foreclosure,  F.  1957,  p. 
1000. 

to  move  for  judgment^  or  for  pre- 
liminary reference  m  partition, 
where  no  material  issue  was 
raised,  F.  1064,  p.  2004. 

to  obtain  stay  in  local  court  to  en- 
able applicant  to  move  Supreme 
Court  for  removal  of  cause,  F. 
1551,  p.  1730. 

to  oppose  motion  to  remove  cause 
and  change  place  of  trial,  F.  1556, 
p.  1743. 

of  prejudice  or  local  influence  to  re- 
move cause,  P.  450,  p.  805. 

of  sufficiency  of  sureties  in  bond  on 
removal  of  cause  (short  Form),  F. 
461,  p.   806. 

in  replevin  (claim  and  delivery),  F. 
703,  p.   1152. 

by  agent  or  attorney,  F.  794,  p. 
1155. 

in  replevin  where  exempt  property 
has  been  seized  on  execution,  F. 
795,  p.   1156. 

on  part  of  defendant  to  reclaim 
chattels  replevined,  F.  805,  p. 
1162. 

of  third  claimant  in  replevin,  F. 
807,  p.  1164. 

to  obtain  restitution  after  reversal 
at  Appellate  Division,  F.  2147,  p. 
2100. 

to  obtain  security  for  costs  from 
non-resident  plaintiff  or  relator, 
F.  502.  p.  860. 

to  obtain  security  for  costs  in  case 
of  relator  having  removed  pend- 
ing suit,  F.  503,  p.  862. 

the  snme:  in  case  of  plaintiff  im- 
prisoned for  crime,  F.  505,  p.  863. 
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AFFIDAVITS  —  Continued. 

the  same;  plaintiff  a  toreign  oor- 
poration»  F.  504,  p.  863. 

where  plaintiff  Hues  as  assignee  for 
benefit  of  creditors,  F.  500,  p. 
803. 

the  same;  where  plaintiff  sues  as 
trustee  in  bankruptcy,  F.  507,  p. 
864. 

the  same;  in  case  of  insolvency  of 
plaintiff  pending  suit,  F.  508,  p. 
804. 

the  same,  where  plaintiff  is  an  exe- 
cutor or  administrator,  F.  509,  p. 
805. 

the  same;  where  plaintiff  is  the  ad- 
ministrator with  the  will  an- 
nexed, as  attorney  in  fact  of  a 
foreign  executor,  F.  510,  p.  806. 

the  same;  where  defendant  is  an 
executor  harassed  hy  vexatiouii 
litigation,   F.    511,    p.    867. 

to  obtain  additional  security  for 
costs,  F.  615.  p.  871. 

to  obtain  order  dismissing  action 
for  failure  to  file  security  for 
costs.  F.  520.  p.  874. 

of  service  of  pnners,  p.  400;  F.  21J)- 
225,  p.  406-410. 

of  semce  on  a  party  or  attomer  of 
a  paper  other  than  process,  F.  210, 
p.  406. 

another  form ;  service  on  many  per- 
sons, F.  220,  p.  407. 

of  service  through  the  post  oflfice, 
F.  221,  p.  407. 

of  service  on  attorney,  F.  222,  p. 
408. 

of  service  on  sheriff  or  coroner,  F. 
223,  p.  409. 

of  seeing  service  made  by  a  person 
who  has  since  disappeared,  F.  224, 
p.  409. 

of  service  such  as  to  m  ke  disobe- 
dience a  contempt,  F.  225,  p.  410. 

of  service  of  process,  p.  638. 

of  personal  service,  F.  369,  p.  641. 

another  form;  service  of  many  de- 
fendants, F.  370,  p.  642. 

the  same;  without  the  State,  F. 
426,  p.  703. 

the  same;  on  infant  under  fourteen 
and  next  friend,  F.  371,  p.  642. 

the  same;  on  person  of  unsound 
mind,  bv  delivering  to  committee, 
F.  372,  p.  643. 

on  person  desisrnated  under  statute, 
F.  374,  p.  644. 


AFFIDAVITS^  CoiUtmied. 

of  personal  acrvic9e  in  divonse,  dLc^ 
F.  dio,  p.  644. 

of  dcrvioe  on  a  convict  in  prison,  F. 
3/0,  p.  646. 

of  senioe  on  sheriff  by  serving  un- 
der-sheriff or  leaving  at  ofbee,  F. 
377,  p.  646. 

of  service  on  a  domestic  eorpon- 
tion,  F.  378,  p.  647. 

the  same;  on  a  foreign  corporation, 
F.  379,  p.  647. 

of  service  on  voluntary  aAsociaticn, 
F.  380,  p.  648. 

to  signature  of  admission  of  servicey 
F.  383,  p.  650. 

of  failure  to  serve  answer  or  de- 
murrer, F.  385,  p.  652. 

or  return  by  officer  of  inability  to 
make   personal  service,  on   which 

to  apply  for  substituted  service,  F. 
387,  p.  657. 

of  substituted  service,  F.  390,  p. 
661. 

to  obtain  order  for  publication,  etc^ 
against  a  resident  absent  or  con- 
cealed, F.  390,  p.  672. 

another  form;  allegation  of  depart- 
ure with  intent  to  defraud,  F. 
391,  p.  674. 

to  obtain  order  for  aennce  by  pub- 
lication, etc.,  against  adult  resi- 
dent absent  from  New  York 
State  (under  N.  Y.  Code  Civ 
Pro.,  §  338,  subd.  6),  F.  393,  p. 
676. 

to  obtain  order  for  publication,  etc., 
against  a  resident  or  domestic 
corporation,  in  order  to  avoid 
Statute  of  Limitations  (under 
N.  Y.  Code  Civ.  Pro.,  |  438,  snbd. 
6K  F.  395,  p.  677. 

to  obtain  order  for  service  hy  pub- 
lication, etc.,  SOTiinst  foreiirn  cor- 
pnmtion.  F.  396,  p.  678. 

to  o^tain  order  for  service  by  publi- 
ention,  etc.,  against  a  non-re«ii- 
»^<»nt  (short  Form),  on  inforroa- 
t'on  and  belief,  as  to  residence, 
F   398.  p.  660. 

another  form :  alleffii^;  non-residence 
po««itivelv,  F.  399,  p.  «81. 

to  obtain  order  for  service  bv  pub- 
lication, etc..  against  a  prisoner, 
F.  402.  p.  683. 

to  obtain  servW  bv  public*! tfon, 
f»tc..  a««in«*  unknown  defendant, 
F.  403.  p.  683. 
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AFFIDAVITS  —  Continued. 

to  obtain  order  tor  service  hy  pub- 
lication, etc^  against  one  wnose 
residence  ia  unknown,  F.  404,  p. 
684. 

to  obtain  order  tor  service  by  pub- 
lication, etc.,  against  one  having 
no  known  residence,  F.  4U«>,  p.  Gb-t. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  in  action  ah'ecting 
specific  property,  F.  406,  p.  685. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  against  unknown 
owners,  F.  407,  p.  686. 

of  unsuccessful  search  for  unknown 
heirs,  to  obtain  service  by  publi- 
cation, F.  408,  p.  687. 

in  corroboration  of  an  affidavit  of 
unsuccessful  search  for  unknown 
heirs,  F.  409,  p.  688. 

by  plaintiff,  for  order  of  publica- 
tion of  his  ignorance  as  to  heirs 
sought  to  be  served  personally, 
F.  410,  p.  688. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  in  divorce,  F.  411, 
p.  689. 

to  obtain  order  for  service  by  pub- 
lication, etc.,  on  absent  parent  or 
guardian,  etc.,  of  infant  under 
fourteen;  or  absent  committee  of 
lunatic,  F.  412,  p.  690. 

of  printer  or  publisher,  etc.,  to  pub- 
lication of  summons,  F.  424,  p. 
701. 

of  mailing  summons  on  publication, 
F.  425,  p.  702. 

of  service  without  the  State,  F.  426, 
p.  703. 

to  obtain  examination  of  defendant 
before  service  of  complaint,  to  en- 
able plaintiff  to  bring  in  others 
as  co-defendants,  F.  427,  p.  704. 

another  form;  to  enable  plaintiff  to 
frame  complaint  and  name  cor- 
rectly unknown  defendants,  in  ac- 
tion to  prevent  perversion  of 
trust  funds,  and  to  set  aside  cor- 
porate election,  F.  428,  p.  707. 

to  obtain  examination  of  defendant 
before  service  of  complaint,  so  as 
to  bring  in  new  co-defendants  and 
to  frame  complaint,  in  action  to 
set  aside  expulsion  from  Stock 
Exchange,  F.  429,  p.  708. 

to  obtain  order  to  show  cause  why 
order  for  publication  should  not 
be  set  aside,  F.  446,  p.  746. 
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to  non-publication  of  summons,  F. 
449,  p.  748. 

showing  duty  of  sheriff  or  other 
officer  to  make  return,  F.  1275,  p. 
1553. 

to  obtain  an  order  to  show  caqm 
as  short  notice  of  motion,  F.  52, 
p.  170;  F.  817,  p.  1172. 

to  obtain  Btay  of  proceedings  and 
extension  of  time,  on  demanding 
copy  of  account,  F.  1068,  p.  1395. 

to  stay  proesedings  in  the  cause 
until  after  determination  of  an- 
other cause,  F.  1364,  p.  1606. 

striking  out  irrelevant,  redundant 
and  scandalous  matter  from,  F. 
169,  170,  p.  296,  297;  F.  1094, 
1095,  p.  1418. 

to  move  to  strike  out  sham  answer 
or  defense,  F.  1091,  p.  1416. 

of  service  of  subpoena,  F.  1625,  1626, 
p.  1795. 

to  move  for  substitution  of  public 
officer's  successor,  F.  1132,  p.  1455. 

to  move  to  continue  action  against 
receiver  in  place  of  corporation, 
F.  1135,  p.  1457. 

and  order  to  substitute  successor  of 
public  officer  co-defendant,  F.  1159, 
p.  1474. 

on  behalf  of  successor  in  adminis- 
tration of  trust,  to  move  to  con- 
tinue action  brught  by  his  prede- 
cessor, F.  1187,  p.  1486. 

to  move  to  substitute  indemnitor  as 
defendant  in  place  of  sheriff,  F. 
1191,  p.  1488. 

of  surety  to  obtain  leave  to  prose- 
cute action  abandoned  by  prin- 
cipal, F.  1198,  p.  1494. 

to  obtain  order  for  service,  by  mail- 
ing or  substitution  of  notice  to 
appoint  new  attorney,  F.  1227,  p. 
151.5. 

to  move  for  supersedeas,  F.  978,  p. 
1320. 

to  move  for  leave  to  file  supple- 
mental pleading,  F.  1052,  p.  1391. 

to  move  for  leave  to  file  supple- 
mental answer  setting  up  pay- 
ment, F.  10.53,  p.  1392. 

of  sTifficiencv  of  sfireties,  p.  461;  F. 
2.52.  p.  479:  F.  823,  p.  1176. 

another  form;  when  justifying  In 
different  amounts,  F.  253,  p.  479. 

to  oomn«»l  the  frivinfl[  of  new  snre- 
I         ties,  F.  260,  p.  481. 
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AFFIDAVITS  —  Continued, 

of  Burety  in  support  of  application 
for  new  sureties,  F.  261.  p.  4S2. 

for  motion  for  siiXTey,  F.  1384,  p. 
1616. 

to  move  for  postponement  of  tnAl« 
F.  1612-1616,  p.  1789. 

to  move  for  trUl  of  litiiet  by  a  jury, 
F.  1730,  p.  1867. 

of  sufficiency  of  nndertaldiig,  F.  252, 
p.  479. 

another  form;  justifying  in  different 
amounts,  F.  253,  p.  479. 

of  sufficiency  of  undertaking,  F.  823, 
p.  1175. 

allegation  of  character  of  affiant  in 
verificatioB,  p.  492. 

to  obtain  order  to  restrain  waste, 
F.  6)2,  p.  909. 

by  purchaser  at  execution  sale  for 
oiilor  to  enjoin  waste,  F.  2220,  p. 
2177.  _,^ 

to  presentation  of  affidavit  to  wit- 
neat  and  his  refusal  to  verify,  F. 
55,  p.  175. 

to  presentation  of  affidavit  to  wit- 
ness*, and  evasion  of  request  to 
verify,  F.  66,  p.  176. 

impeaching  credibility  of  an  affiant 
or  of  an  alleged  material  witness 
on  motion  for  a  new  trial,  etc., 
F.  80,  p.  187. 

to  witness  fees,  F.  1690,  p.  1847. 
AFFIRMATION.  F.  91,  p.  204. 
AFFIRMING,  instead  of  swearing,  p. 

201. 
AFFIR^LVTIVE  RELIEF  between  co- 
defendants  ;  determining  rights  as 
between  themselves,  F.  1857,  p. 
1931. 
AGENT,  when  may  sign  and  verify 
petition  for  removal  of  cause,  p. 


768. 
arrest  for  money  received,  F.  938, 

etc.,  p.  1283. 
verification  of  pleading  by,  F.  1023- 
1026,  p.  1367. 
AGREED  STATEMENT  OF  FACTS, 
submission  of,  at  Appellate  Divi- 
sion, p.  609;  F.  353,  p.  614. 
or  of  evidence,  for  trial,  F.  1380,  p. 
1613. 
AGREEMENT  between  attorney  and 
client,  p.  498. 
to  refer  claim  against  executors  and 
administrators,  p.  617;  F.  357,  p. 
618. 
ALIA<^  order  of  arrest,  F.  946,  p.  1295. 
ALIENATION,  injunction  against,  F. 
.556.  p.  033. 


ALIMONY.    See  contents,  p.  1229. 
and  counsel  fee,  affidavit  by  wife, 

plaintiff,  for,  F.  994,  p.  1331. 
the  same,  pending   appeal,   F.  995, 

p.  1334. 
same,   by    wife,  defendant,   for,  F. 

996,  p.  1335. 
in  divorce,  order  to  ahow  cause  for, 

F.  997,  p.  1336. 
reference  for,  F.  998,  p.  1337. 
order  to  pay,  F.  999,  p.  1337. 
amending  order  as  to,  by  consent, 

F.  165,  p.  294. 
order   adjudging    husband    in    con- 
tempt for  failure  to  pay,  F.  1007, 
p.  134L 
judgment  for   permanent,   F.    1918, 

p.  1970. 
application  to  annul  or  modify  pro- 
vision for,  in   final  judgment,  F- 
1026,  p.  1973. 
ALLEGATION  of  unsuccessful   effort 
to    find    defendant    in    order    to 
serve,  F.  387,  p.  657;  F.  400.  p.  682. 
in  affidavit  to  reason   for  not  pre- 
senting complaint,  F.  532,  p.  916. 
in  affidavit  denying  collusion,  to  an- 
nex to  a  bill  of  interpleader,  F. 
533,  p.  916. 
ALLOC ATLTl  or  allowance;   what  is 

and  how  made.    See  p.  19. 
ALLOWANCE  or  allocatur;   what  ia 
and  how  made.    See  p.  19. 
indorsed   upon   alternative  writ   of 

prohibition.  F.  481,  p.  832. 
of  baU,  F.  971,  p.  1318. 
as  to  one  bail,  and  for  time  for  the 
other  to  justUy,  F.  972,  p.  1318. 
with  the  direction  that  deposit  be 

refunded,  F.  973,  p.  1318. 
of  added  bail,  F.  974,  p.  1318. 
allowing   an   executor   or   adminis- 
trator not  served  to  come  in  and 
defend  after  judgment  suffered  by 
his  co-executor  or  administrator, 
F.  1204,  p.  1501. 
of  interrogatories  for  deposition,  F. 

1468,  p.  1677. 
extra,  motion  f or,  F.  1682,  p.  1838. 
referee's  certificate  upon  motion  for, 

F.  1683,  p.  1839. 
attomev's   affidavit  upon,   F.    1684, 

p.  1839. 
order  for  extra,  F.  1685,  p.  1840. 
consent  of  attorneys  as  to,  F.  211, 

p.  337. 
recital    of,    in    judgment,    F.    1718, 

1719.  p.  1859.  ^ 

exceasive.    reduced    on    motion    of 
creditor,  F.  2034,  p.  2038. 


INDEX  OF  SUBJECTS  AND  FOBMS. 


2225 


[Volame  I  ends  with  page  1160.] 


ALTERNATIVE  PRAYER  for  relief, 

in  petition,  p.  311. 
-ALTERNATIVE  WRIT  OP  PROHI- 
BITION, P.  480.  p.  830. 
when  heard  aa  enumerated  motion, 

p.  72. 
affidavit  to  obtain,  at  Appellate  Di- 
vision, P.  478,  p.  828. 
▼erification  of  return,  p.  489  n. 
AMBIGUOUS  NOTICE,  p.  197. 
AMENDMENT,    power    and    varioua 

methods  explained.     See  contents 

on  p.  20. 
Forms,  see  list,  p.  20. 
motions  for  leave  to  make,  p.  124. 
clerk  cannot  make,  p.  53. 
of  previous  affidavit  to  meet  an  ob- 
jection, P.  81,  p.  187. 
of  bonds,  p.  32. 
amendments   proposed   to   proposed 

case  and  ezceptions,  P.  1664,  p. 

1827. 
of  confesaion  of  jadgment,  p.  600. 
of  file-marks,  p.  59. 
as  to  snardian  ad  litem,  p.  836. 
of    irregularity    to    defeat    motion 

founded  on  it,  p.  154. 
of  iaaues,  as  relating  to  removal  of 

cause,  p.  773. 
amendments   proposed    to  proposed 

issues  for  trial,  F.  1735,  p.  1870. 
amending    or   confirming   judgment 

and  limiting  time  to  review,  etc. 

See  list,  p.  2034. 
amend   or  discontinue,   on   opening 

judgment,  leave  to  plaintiff  to,  F. 

2051,  p.  2049. 
of  lis  pendens^  p.  88. 
of  moving  papers,  p.  144. 
of  BOticei,  etc.,  pending  publication, 

p.  360. 
by  entry  nunc  pro  tunc,  p.  242. 
entry  of  order  nunc  pro  tunc,  P.  136. 

p.  279. 
by  order  to  enter  order  nunc  pro 

tunc,  P.  138,  p.  280. 
amending  or  resettling  order,  etc., 

p.  96. 
amending  and  modifying  an  order; 

the  practice,  p.  244. 
of  order  to  show  cause,  and  grant- 
ing motion,  P.  132,  p.  276. 
of  order  by  resettling,  P.   144-149, 

p.  283-286. 
of    original   order   pending    appeal, 

witnout  prejudice.  P.  148.  p.  286. 
clause  in  a  new  order  taking  the 

plsce  of  a  former  order,  P.   155, 

p.  289. 


AMENDMENT  —  0<miinued. 

of  court  order  Into  judge's  order,  P. 
156,  p.  289. 

of  order,  by  consent,  P.  165,  166, 
p.  294. 

petition  for  amendment  of  prayer 
of  order  to  show  cause  on  a  pre- 
vious petition,  P.  189,  p.  324. 

order  to  show  cause  why  leave 
should  not  be  granted  after  suit 
brought  without  it,  P.  317,  p.  559. 

order  granting  leave  after  suit 
brought  without  it,  P.  318,  p.  560. 

of  Appellate  Division  order  so  as  to 
show  that  reversal  was  on  ques- 
tion of  fact,  P.  2139,  p.  2104. 

of  original  petition,  p.  316. 

as  to  parties;  effect  on  undertaking, 
p.  475. 

of  pleadings  to  defeat  removal  of 
cause,  p.  787. 

amending  and  withdrawing  one's 
own  pleading.  See  contents,  p. 
1379. 

amended  pleading,  P.  1043,  p.  1382. 

of  complamt  on  a  change  of  parties, 
P.  1113,  p.  1441. 

of  pleadings,  etc.,  at  trial,  P.  1627, 
p.  1796. 

of  pleading,  recital  in  judgment,  P. 
1764,  p.  1888. 

order  allowing  amendment  of  com- 
plaint on  appointing  receiver  in 
railroad  foreclosure,  P.  702,  p. 
1057. 

of  pleadings  by  leave  after  trial,  P. 
1746,  p.  1874. 

of  complaint  by  adding  ground  of 
arrest,  P.  954,  p.  1302. 

of  the  record  or  files,  P.  433,  p.  724. 

of  affidavit  in  replevin,  p.  1153,  n. 

of  removal  papers  in  the  State 
court,  p.  788. 

of  removal  papers  in  U.  S.  court, 
p.  794. 

of  order  to  show  cause,  modifying 
the  time  of  retuni,  P.  152,  p.  287. 

official  return,  with  or  without 
leave,  p.  374. 

of  neglect  to  file  security,  p.  466. 
and   substitution  of   security,   p. 
472. 

of  error  in  service  of  order,  p.  244. 

proof  of  publication,  p.  364. 

of  defective  service  of  papers,  p. 
403. 

of  defects  in  proof  of  service  of  pro- 
cess, p.  641. 

of  affidavit  to  obtain  service  by 
publication,  p.  670. 
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AMENDMENT  —  Continued. 

as  to  Bcryice  of  sunuDons,  p.  721. 

of  proof  of  scrvioe,  p.  722. 

of  service  on  infant  and  appoint- 
ment of  gruardian  ad  litem,  F. 
495,  p.  848. 

of  snbmiMioB  of  oontroversy  p*  613. 

of  mimmoai,  etc.,  bjr  dropping  name 
of  person  dead,  F.  248,  p.  447. 

of  misnomer  in  summons,  p.  023- 
628. 

of  summons,  and  bringing  in  un- 
known or  additional  defendants. 
See  contents,  p.  711. 

of  published  summons  and  notice 
annexed,  p.  721. 

of  copy  summons  served,  d.  714,  721. 

of  summons  allowed  to  defeat  mo- 
tion to  vacate,  F.  462,  p.  760. 

of  tiUe,  F.  1997,  p.  2021. 

on  terms  at  the  tiiml  and  postpone- 
ment, F.  1027,  p.  1796. 

of  nnderUkiikg,  F.  259,  p.  481. 

of  TerificatiOB,  p.  495. 
ANCILUARY  receivers,  p.  1023. 

order  appointing,  F.  728,  p,  1086. 
ANSWER  to  original  petition,  prac- 
tice, p.  317. 

to  original  petition,  i\  203-205,  p. 
332,  333. 

must  be  verified  if  the  complaint 
was  verified,  p.  1362. 

verification  of,  referring  exclusively 
to  counterclaim  therein,  F.  1027, 
p.  1360. 

setting  up  payment,  affidavit  to 
move  for  leave  to  file  supple- 
menUl,  F.  1063,  p.  1391. 
to  stand  on  a  change  of  parties,  but 
with  leave  to  amend,  F.  1176,  p. 
1482. 

to  interrogatories  as  to  contempt,  F. 
1267,  p.  1648. 

by  jury  to  special  questions,  F.  1638, 


p.  1803. 
PPE> 


APraAL.  '  See  lUt,  p.  2063,  2064, 
2066. 

by  new  attorney  requires  a  substi- 
tution, p.  387. 

case  on.    See  contents,  p.  1821. 

usage  of  substituting  a  new  f olioiiig 
in  appeal  book,  p.  63. 

from  order  granting  an  iajunctiOBt 
p.  986. 

what  heard  as  enumerated  motion, 
p.  71. 

in  what  cases  to  move  rather  than 
appeal,  p.  74. 

as  affecting  place  to  move,  p.  104. 

or  renewal  of  motion,  p.  163. 


with  page  1169.] 

APPEAL  —  CofUtfNied. 
when  it  lies  from  an  iriei,  p.  248. 
entitling  papers  after,  p.  38. 
motion  to  dismiss  appeal  for  failure 

to  serve  papers,  F.  2120,  p.  2093; 

F.  79,  p.  186. 
condition  in  injunction  order,  as  to 

further  lecnxity  and  speeding,  F. 

549,  p.  930. 
excepting  to  sureties,  p.  468,  n. 
■ecurity  for  coats,  pending,  p.  855. 
■tay  of  proceedingn  on  the  injunc- 
tion, pending,  p.  987. 
order    to    show    cause    why    there 

should  not  be  stay,  pending  appe&l 

or  a  reargument,  etc.,  F.  159,  p. 

291. 
stay  pending  appeal  from  refusal  to 

sUy,  p.  422. 
clause  in  an  order  intended  to  be 

appealed     from,     allowing     stay 

pending  the  appeal,  F.  232,  p.  ^^6. 
stipulation  to  bar  the  right  of,  p. 

436. 
stipulation  waiving  right  of,  F.  240, 

p.  442. 
by  a  new  attorney  without  forms! 

substitution,  p.  387. 
substitution  on,  F.  1186,  p.  1484. 
extension  of  time  to  appear  pending 

appeal  as  to  jurisdiction,  F.  440. 

441,  p.  738,  739. 
notice  to  Umit  time  to,  F.  2037,  p. 

2040. 
the  same;  of  an  order,  F.  134,  p.  2TS. 
APPEARANCE.    See  contents  and  Ibt 

of  Forms,  p.  731. 
by  motion,  p.  125. 

special,  on  motion,  F.  48,  49,  p.  167. 
on  motion,  recital  in  order,  p.  226. 
recital  of,  in  order,  F.  101,  p.  259. 
notice  on   an  original    petition,  F. 

201,  p.  331. 
by  petitioner  affected  in  two  capa- 
cities,  although   petitioning   only 

in  one,  F.  202,  p,  331. 
necessary,   to  entitle  to   notice,  p. 


on  appeal  from  judgment  presumed 

authorized,  p.  387. 
stay  not  granted  before,  p.  413. 
discontinuance  before,  p.  730. 
general    authority    of    attorney    to 

appear  in  all  suits,  F.  270,  p.  511. 
clause   requiring    appearance   on  a 

change  of  parties,  F.  1174,  p,  14?^. 
of  corporation  by  attorney,  p  1010. 
of  third  persons  before  ref«»ree  on 

accounting,  F.  1806,  p.  1906. 
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APPEXLATE  DIVISiON,  held  by  dif- 
ferent judges,  p.  98. 
APPOINTMENT   of    trustees   of   the 
property   of   a   convict;   proceed- 
ings must  begin  by  order  to  show 
cause,  p.  126. 
of   keeper  of  property  attached,  F. 

843,  p.  1209. 
of     first    meeting   on   reference,    F. 
1804,  p.  1905. 
APPRAISAL    of    vessel,    or    interest 

therein  attached,  F.  870.  p.  1233. 
APPROVAL  of  bonds,  p.  32. 

of  sureties  in  undertaking  or  bond, 

p.  462. 
of  bond  or  undertaking,  F.  255,  p. 

480;  F.  824,  p.  1170. 
by  sheriff  in  replevin,  F.  708,  p.  1158. 
of  the  surrogate  to  be  indorsed  upon 
agreement  to  refer  claims  against 
an  executor,  F.  358,  p.  619. 
by    referee    of    assignment    to    re- 
ceiver, F.  738,  p.  1100. 
of  undertaking  in  replevin  by  sher- 
iff, F.  798,  n.  1158. 
ARBITRATION  under  the  statute,  p. 

508. 
ARREST.     See   lists,   p.    1268,    1303, 
1323. 
order  of,  in  divorce  or  separation, 

F.  1008,  p.  1542. 
limit  of  time  for  decision,  p.  155. 
order  vacating  order  of,  on  condi- 
tion, F.  114,  p.  268. 
ex  parte  vacatur  of,  F.  171,  p.  298. 
verification   of   petition   by   an   in- 
solvent's discharge  or  exemption, 
p.  489,  n. 
before  service  of  summons,  p.  636. 
injunction  against,  F.  635,  p.  962. 
contrasted  with  attachment,  p.  1179. 
or  obtain  discharge,  when  arrested, 
in  a  civil  action  or  proceeding,  in 
violation  of  privilege,  affidavit  of 
witness   to    prevent,    F.    1517,   p. 
1707. 
after  verdict,  F.  1640,  p.  1803. 
ASSAULT,  as  ground  for  arrest,  F. 

028,  p.  1276. 
ASSESSMENT        sale,        injunction 
against,  F.  563,  p.  935. 
affidavit  to  replevy  goods  under,  F. 
793,  p.  1154. 
ASSIGNMENT    of    cause    of    action. 
See  contents,  p.  504;  F.  268,  269, 
^         p.  508,  510. 

another  form,  assignment  of  share 
or  interest,  to  secure  aid  in  prose- 
cuting daims,  F.  269,  p.  510. 
of  claim,  F.  267,  p.  508. 


ASSIGNMENT  —  Co»«ntt«l. 
motion  to  compel  assignor  to  pay 
costs  awarded  against  assignee,  p. 
2212. 
for  benefit  of  creditors,  verification 

of  schedule,  p.  489,  n. 
assignee  for  benefit  of  creditors,  se- 
curity for  coste,  F.  506,  p.  863. 
precluding  removal  by,  p.  766. 
general,  to  receiver  of  partnership 

assets,  F.  737,  p.  1008. 
injunction  against,  F.  585,  p.  941. 
for  benefit  of  creditors,  injunction 

against,  F.  587,  p.  942. 
assignor,  injunction  against  resum- 
ing practice  after  having  sold,  F. 
597,  p.  940. 
injunction  against  carrying  out  void, 

F.  600,  p.  052. 
injunction  against  assignee  for  bene- 
fit of  creditors  making  payments, 
F.  616,  p.  054. 
of  property  to  receiver,  p.  1015. 
to   receiver,  superintended,   F.   707, 

p.  1065. 
assignee,  for  benefit  of  creditors  ap- 
pointing him  also  receiver,  F.  709, 
p.  1067. 
to  receiver,  p.  1094. 
for    benefit    of   creditors,    proof    of 
fraud  in,  by  affidavit,  F.  833,  p. 
1198. 
assignee's  motion  to  vacate  attach- 
ment, F.  911,  p.  1253. 
for  benefit  of  creditors,  what  fraud- 
ulent, p.  1290,  n. 
for  benefit  of  creditors,  proceedings 
to  bring  in  assignee  as  defendant, 
p.  1434. 
for  benefit  of  creditors,  interpleader 

of  assignee,  F.  1147,  p.  1466. 
assignee,  affidavit  for  motion  on  be- 
half of,  to  be  substituted  in  place 
of  original  plaintiff  or  defendant, 
F.  1160,  etc.,  p.  1475,  etc. 
of  judgment,  F.  2061-2063,  p.  2055. 
ASSISTANCE,   writ  of,   sUy   of  ex- 
ecuting, F.  174,  p.  299. 
injunction  against  sheriff  executing 

writ  of,  F.  647,  p.  968. 
order  in  nature  of  writ  of,  F.  2264, 
p.  2209. 
ASSOCIATION,  naming  in  action,  p. 
628. 
injunction  against,  F.  632,  p.  959. 
Older  that  officer  appear  and  be  ex- 
amined at  instance  of  attaching 
creditor,  F.  850,  p.  1222. 
or  partnership,   under  the  statute, 
judgment  against,  F.  1871,  p.  1943« 
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ATTACHMEm:.  See  lUU,  p.  1178, 
1201,  1241. 

order  amending  warrmnt  of,  F.  31, 
p.  22. 

limit  of  time  for  dedaion,  p.  156. 

affidavit  to  examine  third  person,  F. 
54,  p.  174. 

trial  of  objection  to  third  person's 
motion  to  vacate,  F.  103,  p.  263. 

application  for  leave  to  renew  mo- 
tion to  vacate,  F.  158,  p.  291. 

excepting  to  sureties  on  discharge, 
p.  468,  n. 

leave  to  sue  in  aid  of,  p.  542. 

affidavit  to  move  for  leave  to  sue 
with  sheriff  in  aid  of,  F.  301,  p. 
543. 

order  giving  plaintiff  leave  to  sue  in 
name  of  sheriff  and  himself,  F. 
302,  p.  545. 

undertaking  given  sheriff  before  su- 
ing on  things  in  action  taken  by 
him,  F.  303,  p.  546. 

petition  for  leave  to  sue  sheriff's 
bond  for  wrongful  levy,  F.  306,  p. 
548. 

before  service  of  summons,  p.  636. 

judgment  may  direct  sale  of  thines 
attached,  though  founded  on  pub- 
lication, p.  663,  n. 

as  a  method  to  securing  possession 
of  property,  p.  876. 

injunction  in  aid  of,  F.  543,  p.  924. 

allidavit  to  replevy  goods  under,  F. 
793,  p.  1152. 

for  contempt  in  not  paying  alimony, 
F.  1007,  p.  1341. 

when  falls  by  defendant's  death,  p. 
1433,  n. 

issued,  and  death  of  defendant  be- 
fore publication  of  summons  com- 
pleted, affidavit  of,  F.  1131,  p. 
1454. 

order  allowing  plaintiff  to  join  in 
sheriff's  action  on  asseU,  F.  1202, 
p.  1499. 

proceeding  by,  to  punish  contempt, 
p.  1539. 

to  bring  in  the  accused  to  answer  to 
a  charge  of  contempt,  F.  1256,  p. 
1541. 

for  contempt  in  disregarding  order 
to  submit  to  examination  before 
trial,  order  for,  F.  1258,  p.  1542. 

of  witness  for  contempt,  affidavit 
for,  F.  1259,  p.  1543. 

af^ainst  witness,  F.  1260,  p.  1543. 

of  witness  not  obeying  subpoena  to 
Attend  before  sheriff's  jury,  F. 
1261,  p.  1544. 


ATTACHMENT  —  Contiimed. 
to    bring    witness!    before    aheriff*s 

jury,  order  for,  F.  1262,  p.  1545. 
for  witness  before  sheriff's  jury,  F. 

1263,  p.  1546. 
mode   of  obtaining  judgment   after 

8er\'ice  by  publication,  p.   1762. 
ATTORNEY.     See  contenU,  p.    I5<». 

power  to  take  affidavit,  p.  12. 
cannot  be  surety,  p.  28. 
necessity  of  acting  through,  pu  196. 
agreement  with  client  as  to  compen- 
sation.    See  contents,  p.  498. 
authority  of,  p.  511. 
right  and  liability  to  motion  oost^ 

p.  236. 
power  to  proceed  after  judgment,  p. 

385. 
power  to  give   consent   facilitating 

review,  p.  385. 
judgment    does    not    terminate   the 

duty  of  loyalty  of,  p.  387. 
authority  of*  after  judgment,  p.  ^1. 
death,  effect  of,  p.  392. 
service  at  office,  etc.,  p.  394. 
power  to  make  stipulations,  p.  431. 
assignment  of  share  in  cause  of  ac- 
tion by,  F.  269,  p.  510. 
written  authority  of,  p.  511. 
of   record  in   former   cause,   aerrice 

of  process  on,  p.  655. 
or  counsel,  implied  authority  to  tipi 

petition  for  removal  of  cause,  p^ 

768. 
petition  of  receiver  for  authotitv  to 

pay,  F.  754,  p.  1115. 
order  sanctioning  receiver's  emplov- 

ment  of,  F.  755,  p.  1116. 
verification  of  pleading  by,  F.  102J- 

1026,  p.  1367,  etc 
order  that   he   disclose   his   dient'i 

address,  F.  1111,  p.  1431. 
rights   saved  on  change  of  parties 

F.  1181,  p.  1483. 
for  Forms,  see  list  relating  to  at- 
torneys, p.  1508. 
protected  on  substitution  of  anotha' 

attorney,  p.  1511-1513. 
judgment  in  action  to  enforce  hen. 

F.  1856,  p.  1931. 
compelling  to  pay  over  to  hia  client, 

p.  1551-1555. 
fees  protected  on  discontinuance,  F. 

1285,  p.  1561. 
reference  of  motion  as  to  money  in 

hands  of,  F.  1333,  p.  1592. 
authoritv   to  consent   to   reference, 

p.  1921,  n. 
lien,  judgment  in  action  to  enforce 

lien  of,  after  settlement  in  viola- 
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ATTOBNEY  —  Continued, 

tion  of  lien,  F.  1856,  p.  1931. 
for    non-resident,  order  that  he  pay 
costs   of    an   action,   F.   2269,   p. 
2213. 
ATTORNEY   IN   FACT,  acknowledg- 
ment by,  F.  5,  p.  6. 
ATTORNEY-GENERAL,  petition  by, 
for  leave  to  sue  to  annul  a  char- 
ter, F.  333,  p.  678. 
request  to,  to  sue  corporation,  F. 

334,  p.  579. 
notice  to,  in  receiver  cases,  p.  1010. 
admission  by,  of  service,  F.  720,  p. 
1078. 
ATTORNMENT  to  receiver,  vnth  in- 
junction, F.  700,  p.  1052. 
AUTHENTICATION  of  records.     See 
list,  p.  1714. 
by  clerk,  of  jurat  of  affidavit,  F.  20, 
22,  p.  16,  18. 
AUTHORITY  of  agent  to  receive  ser- 
vice, p.  514. 
of  attorney  to  appear,  p.  511. 
from  bail  to  arrest  principal,  F.  983, 

p.  1324. 
of    foreign    corporation    to    sue,    p. 
526. 
AWARD,  interpleader  in  action  for,  F. 

1149,  p.  1467. 
BAIL,  reducing,  p.  1303. 

order  reducing  amount  of,  F.  960, 

p.  1312. 
undertaking  of,  F.  966,  p.  1315. 
same;   for  jail  liberties,  F.  967,  p. 

1310. 
notice  of  exception,  F.  968,  p.  1316. 
notice   of   justification   of,    F.    969, 

p.  1317. 
examination  of,  F.  970,  p.  1317. 
allowance  of,  F.  971,  p.  1318. 
allowance  of,  added,  F.  974,  p.  1318. 
certificate  of  deposit  in  lieu  of,  F. 

975,  p.  1319. 
notice  to  protect  deposit  in  lieu  of, 

F.  976,  p.  1319. 
certificate  of  delivery  of,  instead  of 

deposit,  F.  977,  p.  1319. 
surrender  by,  F.  981,  p.  1323. 
certificate  by   sheriff   of   surrender, 

F.  982,  p.  1323. 
authority  from,  to  arrest  principal, 

F.  983,  p.  1324. 
notice   of  motion   to  exonerate,   F. 

984,  p.  1324. 
order  exonerating,  who  have  surren- 
dered, F.  985,  p.  1325. 
affidavit  of  debtor  to  move  for  exon- 


BAIL  — Con^tnued. 

eration  of,  who  have  been  sued, 
and  have  surrendered  after  their 
time  to  answer  has  expired,  F.  986, 
p.  1325. 

order  giving  leave  to  surrender  after 
answer,  F.  987,  p.  1326. 

affidavit  to  move  for  exoneratibn  of, 
on  death  or  imprisonment  of  prin- 
cipal, F.  990,  p.  1328. 

order  exonerating,  on  death  or  im- 
prisonment of  principal,  F.  991, 
p.  1328. 

on    arrest   in    attachment   for   con- 
tempt, undertaking  for,  F.   1264, 
p.  1546. 
BAILMENT.    See  Safe  Deposit  Box. 

replevying,  F.  793,  p.  1152. 
BANKER,  arrest  of,  p.  1284,  n. 
BANKING,    injunction   against   bank 
paying    over    deposit    made     by 
agent,  F.  617,  p.  954. 
BANKRUPT,    to    give    security    for 
costs,  p.  864. 

proceedings     to     cancel     judgment 
against,  p.  2058,  etc. 
BELLS,  injunction  against,  F.  567,  i*. 

936. 
BILLS,  notes  and  checks,  injunction 
against   transferring,    F.    585,    n. 
941;  F.  540,  p.  921. 

severance  of  action  after  death  of 
one  defendant,  p.  1435. 

undertaking  in  action  upon  lost  ne- 
gotiable paper,  F.   1630,  p.   1798. 
BILL  OF  EXCEPTIONS.    See  Case. 
BILL  OF  PARTICULARS.     See  list, 

p.  1394. 
BLANKS  in  bond,  p.  32. 

in  copies  of  papers  served,  p.  44. 
BOXDS,    requisites    and    effect.      Sen 
contents,  p.  25. 

Forms.    See  list,  p.  25. 

defects  in  bonds,  p.  32. 

rules  common  to  undertakings  ani 
bonds,  p.  460. 

order  for  particulars  in  Action  on, 
F.  1065,  p.  1400. 

injunction  against  issuing  corporate, 
F.  627,  p.  958. 

of  guardian  of  infant  legatee,  to  re- 
pay in  case  legatee  die  without 
lawful  issue,  F.  293,  p.  532. 

of  guardian  ad  litem  for  infant 
plaintiff  in  partition,  F.  347,  p.  596. 

of  guardian  ad  litem  for  infant 
party  on  receiving  fund,  F.  493, 
p.  846. 
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BONDS  —  Contimued. 
to  indemnify  the  sheriff  on  his  levy- 
ing an  attachment  on  property  in 
the  po88ession  of  a  third  person, 
F-  864,  p.  1226. 
to  indemnify  the  sheriff  on  his  levy- 

ing  exwution,  F.  2212.  p.  2168. 
required   by   the  court  on  granting 
injmction    (common   Form  where 
there  ii  no  sUtute),  F.  654,  p.  976. 
conditioned  otherwise  than  for  pay- 
ment  of  money,  or  upon   penalty 
for  non-performance  of  agreement, 
judsment  on,  F.  1872,  p.  1943. 
leave  to  sue  on  liond  conditioned  to 
pav  when  required  by  the  court, 
p.  547. 
on  bond  to  people  or  a  public  ofli- 
rer,  p.  552. 
oflinal,  etc.,  petition  for  leave  to  sue 

on,  F.  306.  p.  548. 
given  in  ref<Tence  to  a  legal  proceed- 
ing, F.  35,  p.  32. 
of  receiver,  F,  730,  p.  1090. 
of  receiver,  canceling,  F.   731,   732, 

pp.  1092,  1093. 
by  receiver  for  costs,  F.  519,  p.  873. 
oil  removal  of  cause,  p.  769. 
on  n.<«king  to  remove  cau^e  from  State 
to   I'nited    States   court,    F.    460, 
p.  805. 
re«jinred  as  condition  of  ordering  re- 
sale, F.  2256,  p.  2203. 
BOOKS  OF  ACCOUNT.    See  Account 

Books. 
BOYCOTT,  injunction  against,  F.  637, 

p.  964. 
BREACH  OF  PRO^nSE  TO  MARRY, 
arre-^t  for.  F.  934,  p.  1281. 
abatement  of  action  for,  p.  1433,  n. 
BRICKYARD,    injunction   against,   F. 

565.  p    935. 
BRIDGE,   injunction   against,  F.   633, 
p.  961. 
•  BROKER,    monevs    in   hands   of,   at- 
tached. F.  8.V2,  853,  p.  1218, 
arrest  of.  1284,  n. 

examination     of     party     in     action 
against  stock -broker  bv  customer, 
F.  1309,  p.  1630, 
BOLDIX(;S,  injunctions  as  to,  F.  576, 
p.  938. 
in  viobition  of  covenant,  injunction 
nsr^iinst.  F.  578,  p.  939. 
Bl'KDEX  OF   PROOF  on   motion,  p. 

146 
CALENDAR,  striking  motion  from,  p. 
136. 
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CALENDAR  —  Continued, 

motions  as  to  trial  calendar.  See 
list,  p.  1781. 

motion  to  strike  an  enumerated  mo- 
tion from  the,  p.  136. 

motion  to  transfer  cause  from  equitr 
calendar  to  jury  calendar,  F.  1607, 
p.  1786. 

order  refusing  to  strike  csn§e  from. 
but  directing  that  issues  be  set- 
tled for  trial  by  jurv.  F.  1733.  p 
1869. 

retaining  place  on,  when  amrcd- 
ment  is  allowed,  F.  1047,  p.  V>^. 

preferences  on  the,  see  list,  p.  ir»*i. 
CAXCELLATIOX',  as  an  ameDdn»nt. 
F.  34,  p.  23. 

of  deed  of  real  estate,  aervice  cf 
summons  by  publication,  p.  664.  v 

order  for,  of  lU  pendens  in,  F.  :dl 
p.  894. 

of    instrument,     judgment    for.  F. 
1779.  p.  1892. 
CAKCELUXG  notice  of  Us  pendfM, 
p.  890. 

order  therefor,  F.  525.  p.  896. 

judgment  ajjainst  bankrupt.  Trli^y- 
2068.  p.  2058,  etc. 

receiver**  bonds.  F.  732,  p.  1093. 
CAPTION  of  affidavit,  F.  14.  p.  13. 

requisites  of,  and  forms.  See  cos- 
tents,  p.  37. 

of  orders,  p.  213. 

of  undertaking,  p.  453. 

of  verification,  p.  491. 

of  papers  for  removal,  p.  1743. 

of  paper  in  a  proceeding  pendinf. 
not  in  an  action,  F.  41,  p.  39. 

of  a  paper  other  than  an  order  of 
court,  in  an  action.  F.  42,  p.  40. 

of  an  order  of  court,  in  an  actioc, 
F.  94.  p.  255. 

of  order  of  Appellate  Division,  F- 
F.  94a,  p.  256. 

of  order  made  at  Special  Tenn  ad- 
journed to  Chambers.  F.  95.  f 
256. 

of  judge's  order,  F.  96.  p.  257. 

amending,  F.  156,  p.  289. 

of  a  preliminary  petition  to  the 
court,  F.  183,  p.  322. 

of  a  preliminary  petition  to  a  jwlse. 
F.  184,  p.  322. 

of  summons.  F.  365,  p.  631. 
CARRIER,   ser%'ice    of   process  undtT 
limited  liability  act,  p.  666,  n. 

undertaking  to  hold  goods  in  ^-^^ 
hands  of,  F.  865,  866,  p.  12S6. 
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CASE,  usage  of  substituting  a  new 
folioing  in,  p.  63. 
heard  as  enumerated  motion,  p.  71. 
and  exceptions  after  trial  by  jury. 

See  list,  p.  1821. 
distinguished    from    exceptions,    p. 

1823,  n. 
right  of  successful  party  to  have  his 

objections  appear,  p.  1828,  n. 
as  proposed  (with  or  without  excep- 
tions), after  trial  by  court  or  ref- 
eree, F.  1765,  p.  1885. 
•CAUSES  OF  ACTION,  compelling  to 
be  separately  stated,  etc.,  p.  1410. 
what  assignable,  p.  504. 
what  abate,  p.  1433,  n. 
CERTIFICATE,  in  general,  with  gen- 
eral form  of  official,  p.  41. 
of  acknowledgment  within  the  State 
by    signer   known   to   the   officer 
(under  X.  Y.  statutes),  F.  1,  p.  3; 
F.  822,  p.  1176. 
of    proof    by    subscribing    witness 
within   the    State    (under  N.    Y. 
statutes),  F.  6,  p.  5. 
of  acknowledgment  or  proof  with- 
out the  State  before  commissioner 
for  N.  Y.,  F.  7,  p.  6. 
to  act  of  officer  in  another   State 
taking  acknowledgment  by  virtue 
of  the  laws  of  his  residence  (un- 
der N.  Y.  statutes),  F.  9,  p.  7. 
the  same:  when  taking  affidavit,  F. 

20,  p.  16. 
used   on    a    second   application,   p. 

649,  n. 
by  third  party  admitting  possession 
of  funds  of  the  debtor  under  at- 
Uchment,  F.  854,  p.  1219. 
by  third  party  of  no  property,  etc., 
under  attachment,  F.  855,  p.  1219. 
in  attachment  proceedings  claiming 
lien,  but  denying  the  defendant's 
ownership,  F.  856,  p.  1219. 
of  referee  to  debtor's  refusal  to  an- 
swer as  to  property  under  attach- 
ment, F.  861,  p.  1223. 
to  authority  of  judge  of  court  of 
record   in   Canada    (under   N.   Y. 
statutes),  F.  22,  p.  18. 
to  authority  of  officer  taking  ac- 
knowledgment without  the  state, 
F.  9,  p.  7. 
the  same;  to  officer  taking  affidavit, 

F.  20.  p.  16. 
authenticating  official  documents  or 

records.     See  list,  p.  1714. 
of  deiH>sit  in  lieu  of  Wit  F.  975,  p. 
1319. 


CERTIFICATES  —  Continued. 
that  bail  has  been  given  instead  of 

deposit,  F.  977,  p.  1319. 
of  approval  of  bond  or  undertakina, 
p.  464.  * 

to  search  by  clerk,  F.  394,  p.  677. 
of  clerk  that  pleadings  are  not  filed, 

F.  1040,  p.  1377. 
by   clerk    to   the   appearances    and 
claims    for    surplus    moneys,    P. 
1959,  p.  2001. 
of  counsel  to  pauper's  cause  of  ac- 
tion, F.  329,  n.  576. 
of  deposit  in  lieu  of  undertaking  on 

appeal,  F.  2092,  p.  2076. 
of  execution  of  commission  to  take 
deposition,  F.  1475,  1476.  p.  1681. 
Another  form,  where  there  is  not 
room  to  indorse  in  full,  F.  1478, 
p.  1683. 
of   mailing,  deposition   indorsed  on 

the  envelope.  F.  1479,  p.  1683. 
of  examination  before  trial,  F.  1420, 

p.  1649. 
of  exnmination  de  bene  esse,  F.  1508, 

p.  1699. 
of  authority  of  foreign  corporation, 

p.  526. 
by  judge,  of  fact  necessary  to  give 

costs,  F.  1676-1681.  p.  1836,  etc. 
of  non-filing,  F.  44,  p.  42. 
that    money    has    been    paid    into 

court,  F.  1314,  p.  1579. 
of  publication,  p.  362. 
by  referee  to  support  motion  for  al- 
lowance. F.  1683,  p.  1839. 
to  give  costs  upon   reference  of  a 
claim  afifainst  a  decedent's  estate, 
F.  361,  p.  620. 
to  effect  removal  of  a  cause  from  a 
county    court,   for    incapacity    of 
judge.  F.  1558,  p.  1738. 
of    counsel   to    accompany    petition 
for  removal  of  suit  or  prose<*ution 
a^inst    officer,    from    State    to 
United   States   court,   F.   477,   p. 
821. 
of  service,  p.  640. 
of   a  sheriff  of  another  State,  p. 

649,  n. 
by  sheriff  of  personal  service  on  de- 
fendant, F.  389,  p.  649. 
by  sheriff  of  effort  to  serve  person- 
ally. F.  392,  p.  676. 
of  sheriff  of  effort  to  serve  person- 
ally upon  corporation,  F.  397,  p. 
679. 
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CERTIFICATES  ^  Continued, 
by  sheriff  to  oopy  of  attachment  and 
notice  to  third  person  of  levy  of 
property    in    his    hands    (general 
Form),  F.  850,  p.  1214. 
of  sheriff  that  defendant  is  in  cus- 
tody, F.  979,  p.  1321. 
by  sheriff  of  surrender  by  bail,  F. 
982,  p.  1323. 
CERTIFIED  COPIES,  p.  46. 

of  records,  etc.    See  list,  p.  1714. 
CERTIF\1XG    QUESTIONS    for    re- 
view  on  appeal.     See  list,  p.  2063. 
CERTIORARI,  when  heard  as  enumer- 
ated motion,  p.  72. 
to    remove    papers    from    State    to 
United  RUtes  court,  F.  470,  p.  812. 
to  remove  cause  to  United  States 
court,  F.  476,  p.  820. 
CHAMBERS  in  New  York  city,  p.  90. 
adjournment  from  Special  "term  to, 
F.  73,  p.  184. 
CHAMPERTOUS    AGREEMENT,    p. 

498. 
CHANGES  in  parties,  proceedings  as 

to,  p.  1432. 
CHATTELS,  order  appointing  receiver 
of,  p.  1037. 
summary  remedy  for  deposit  or  de- 
livery of  money  or  other  personal 
property.  Forms.    See  list,  p.  1142. 
foreclosure  of  lien  on.    See  contents, 
p.  1167. 
CHILDREN,  custody  of,  in  divorce,  p. 

1329    1976. 
CHOSER  IN  ACTION,  levy  of  attach- 
ment, p.  1215,  n. 
CIRa^IT  COURT  OF  U.  S.,  admission 
of  8er\nce  Without  the  proper  dis- 
trict, p.  650,  n. 
removal  from  a  State  court  to,  p. 
753. 
CITIZENSHIP  distinguished  from  res- 
idence, p.  778. 
CITY.     See  Municipal  Cobpobatiow. 
CLAIM  AND  DELIVERY.     See  con- 
tents, p.  1146. 
CLERICAL  ERROR,  objection  based 

on  is  frivolous,  p.  1429,  n. 
CLERK  may  administer  oath,  p.  201. 
of  court,  no  power  to  amend,  p.  53. 
when  may  certify,  and  when  should 

make  affidavit,  p.  41. 
cannot  amend,  p.  53. 
neglect  to  make  entry,  p.  240. 
of  court,  service  on,  p.  394. 
approval  of  bond  or  undertaking  by, 
p.  462. 


CLERK  —  Contumed. 
order   for   delivery   of  eoKvejaLiioe, 
etc.,  deposited  in  court,  F.  2265, 
p.  2209. 
CLIENT,  power  to  proceed  by  new  at- 
torney, p.  386, 
effect  of  death  of,  on  aut^rity  of 

attorney,  p,  393. 
agreement  with  attorney  as  to  com- 
pensation, p.  498. 
stipulation  by,  p.  437. 
CLOUD  ON  TItLE,  service  of  aum- 
mons  by  puuiication,  p.  664,  n. 
action  for,  lis  pendens  in,  F.  522,  p. 
894. 
COLLATERAL  MATTERS,  moved  by 

petition,  p.  308. 
COLORE  OFFICn,  underUkuiff  void, 

p.  451. 
C03OnSSI0N  to  Uke  deposition  with- 
out  the  State.    See  list,  p.  1558. 
to  take  deposition  on  interrogatories 
or  oral  examination,  F.   1469,  n. 
1677. 
COMMISSION,  FOREIGN,  comp^Hng 

attendance  under,  p.  1709. 
COM]\0TMENT  for  criminal  contempt 
in  the  immediate  view  and  pres- 
ence, F.  1241,  p.  1528. 
for    contempt    on    failure    to    p«v 
money,  F.  1278,  p.  1556. 
COMMITTEE,   leave    for   actions   by 
or  against,  p.  565. 
petition    of   committee   of    lunatic, 
etc.,  for  leave  to  sue,  F.  337,  p- 
583. 
proceedings  for  service  by  publica- 
tion, etc,  F.  412,  n.  690. 
COMMON-LAW  BOND,  obligation  of, 

p.  28,  n.;  p.  449. 
COMMON-LAW  receivers  distii^izidied 

from  statutory,  p.  1002. 
COMPENSATION  of  attorney,  p.  498. 

of  referee,  p.  1925. 

COMPLAINT,  order  allowing  amcDd- 

ment  of,  by  adding  allegation  of 

ground  of  arrest,  F.  954,  p.  1302. 

affidavit  to  move   to  amend   on  a 

change  of  parties,  F.  1113,  p,  1441. 

need  not  ask  for  arrest  aa  a  part  of 

the  relief,  1296,  n. 
on  applying  for  attachmnt,  p.  1181^ 

1183.     , 
demand  of  copy  of,  F.  437,  439,  p. 

786,  738. 
in  action  by  people  to  diaaiAye  inaol- 
▼eat  corporatioa»  F.  722,  p.  1079. 
in  judgment-creditoi's  acti<ni  to  se- 
questrate corporate  property,  F. 
717,  p.  1076. 
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COMPLAINT  —  C<mt%nued, 

as  affidavit  to  obtain  injuictioii,  p. 
902. 

in  action  in  which  the  right  to  tem- 
porary injunction  depends  on  the 
nature  of  the  action,  p.  902;  F. 
526,  p.  910. 

to  move  for  injunction,  affidavit  to 
truth  of  allegations  in,  F.  527-531, 
p.  911,  etc. 

on  application  for  receiver,  p.  1008. 

order  extending  time  to  aerre,  F. 
1030,  p.  1371. 

neglect  to  serve  as  ground  for  mo- 
tion to  dismiss,  F.  1291,  p.  1563. 

order  striking  out  for  not  obeying 
order  for  account  or  particulars, 
F.  1064,  p.  1400. 

supplemental,  F.  1056,  p.  1391. 
COMPROMISE  by  receiver,  p.  1020. 

allowing  receiver  to,  F.  693,  p.  1041. 
CONCEALMENT,  affidavit  proving,  p. 
658. 

proving  by  affidavit  of  fruitless  in- 
quiries, p.  667. 

process  served,  p.  744,  n. 

of    property,    affidavit    for    attach- 
ment against,  F.  828,  p.  1187. 
CONCLUSIONS    of    law,   F.    1748,   p. 

1877. 
COITOITION  of  bond,  p.  29. 
CONDITIONS,  in  orders,  p.  230. 

order  waived  by  non-performance  of 
condition,  F.  131,  p.  276. 

in  injunction  order  as  to  further  se- 
curity,   and    speeding   appeal,   F. 
549,  p.  930. 
CONFESSION  OF  JUDGMENT.     S^ee 
contents  and  list  of  Forms,  p.  508. 

Form  for  New  York,  F.  348,  p.  601. 

verification  of,  F.  349,  p.  607. 

by  consent  on  admitting  service  of 
summons,  F.  384,  p.  651,  n. 

injunction  against  entering,  F.  612, 
p.  953. 
CONFLICTING  CLAIMS  to  real  prop- 

-  ertv,    judgment    on,   F.    1858,   p. 
1932. 
CONSENT  of  attorneys  as  to  allow- 
ances, F.  211,  p.  337. 

attomay's  power  to  give,  facilitating 
review,  p.  385. 

to  destgnation  of  persop  on  whom 
summons  or  writ  for  absentee 
may  be  served,  F.  276,  p.  515. 

to  discontinuance  (short  Form),  F. 
1280,  p.  1558. 

of  proposed  guardian  ad  litem  for 
infant  defendant,  F.  341,  p.  591; 
F.  483,  p.  838. 


CONSENT  —  Continued. 

of  indamBitoiB  to  be  substituted,  F. 
1192,  p.  1480. 

to  immediate  Judgment  on  service  of 
summons,  F.  384,  p.  651. 

to  judgment,  recital  of  in  judgment, 
F.  1775,  p.  1890. 

in  lieu  of  notice  of  motion,  p.  119. 

as  to  place  of  hearing  motion,  p. 
134. 

to  hearing  of  motion  by  judge  hav- 
ing no  jurisdiction,  p.  212. 

for  party  non  sui  juris,  p.  212. 

orders  by,  p.  211;  F.  97,  p.  257. 

varying  order  granted  by,  p.  245. 

to  form  of  order,  and  waiver  of  no- 
tice of  settlement,  F.  98,  p.  257. 

to  amendment  of  order,  F.  165,  p. 
294. 

to  submit  to  receivership,  p.  1000. 

fees  of  referee,  p.  1925. 

to  substitution  of  another  attorney, 
F.  1215,  p.  1510. 

of  sureties  annexed  to  affidavit  to 
obtain  order  to  mark  judgment, 
"  lien  suspended  on  appeal,''  F. 
2105,  p.  2084. 

of  widow  to  accept  gross  sum,  F. 
1939,  p.  1983. 

of  widow  or  other  tenant,  for  life, 
or  for  years  to  sale,  F.  2014,  p. 
2028. 

of  widow,  or  other  tenant  for  life 
or  years,  to  accept  gross  sum  in 
case  of  sale,  F.  2015,  p.  2029. 
CONSOLIDATION  of  actions.  Forms, 
see  list,  p.  1519. 

recital  of,  in  judgment,  F.  1708,  p. 
1857. 
CONSPIRACY,    abatement   of    action 
for,  p.  1433,  n. 

examination  of  party  in  creditor's 
action  for,  F.  1404,  p.  1639. 

examination  of  party  in  action  for 
fraudulent  conspiracy  by  trustees 
by  the  plaintiff  corporation  in  in- 
ducing transfer  of  assets  without 
consideration,  F,  14a5.  p.  1640. 
CONSTRt^CTH^E  SERVICE  of  sum- 
mons, p.  653-703. 
CONTEMPT.  Forms,  see  list,  p.  1524. 

certiorari  in.  when  heard  as  enumer- 
ated motion,  p.  72. 

proceedings,  for,  not  committed  in 
the  immediate  view  and  presence 
of  the  court,  must  begin  by  order 
to  show  cause,  p.  126. 

as  a  bar  to  a  motion,  p.  142. 

a  remedv  for  refusal  to  deliver  at- 
tached property,  p.  1223,  n. 
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CONTEMPT  —  C<mimued, 

senice  such  u  to  make  dtaobedi- 
ence  a,  p.  381. 

striking  out  pleading  for,  p.  1415. 

procee<&ng  in  United  States  court 
to  punish  proceeding  in  State 
court,  p.  813,  n. 

affidavit  to  move  to  punish  for  put- 
ting in  false  justification,  F.  263, 
p.  483. 

affidavit  of  service  of  injunction,  F. 
uol,  662,  p.  982. 

affidavit  to  obtain  order  to  show 
cause  why  removed  receiver  should 
not  be  punished  for  failing  to  pay 
over,  F.  787.  p.  1141. 

report   of    referee    as    to   facts,   F. 
1356,  p.   1599. 
COXTIXfJKXT    FEE,   agreement   for, 

p.  498;   F.  265,  p.  501. 
COXTIXrAXCE  of  action  after  death 
or  transfer,  p.  1432. 

order  of.  F.  1127,  etc.,  p.  1451. 

affidavit  to  obtain.  F.  1141,  p.  1461. 
COX'^TRACT,   injunction    against   offi- 
cers of  a  corporation  executing  a 
contract.  F.  629,  p.  959. 

what  deemed  action  on,  p.   1269. 

order  for  bill  of  particulars  in  action 
on,  p.  1400. 

orer  to  mnko  nllegation  of  more  defi- 
nite, p.  1412. 

contractor   u^ing   lands   except   for 
his   work,   injunction   against,   F. 
ri.>ft.  p.  933. 
COX^'EYAXCE  to  receiver,  p.  1015. 

of   property,   etc.;    order  to   sheriff 
for.  F.  2266,  p.  2210. 
CX)XVICT,  BPcurity  for  costs,  p.  863. 

in  prison,  affidavit  of  service  on,  F. 
370,  p.  646. 

proceedings  for  ser%-ice  by  publica- 
tion, F.  402,  p.  683. 
CX)NVERSIOX.  injunction  against  re- 
moving chattels.  F.  589,  p.  943. 

injunction  against  sale  or  disposi- 
tion, but  not  against  use  of 
plates,  etc.,  for  publication,  F.  593, 
p.  944. 

of  public  moneys,  attachment  on 
the  ground  of  wrongful,  F.  838,  p. 
1206. 

arrest  for,  F.  933.  p.  1281. 

order  for  bill  of  particulars  in  ac- 
tion for,  F.  1068,  p.  1401. 
COPIES,  in  general.    See  contents,  p. 
43. 

or  certified  copy,  when  to  be  served, 
p.  379. 


COPIES  —  Continued. 
or  original,  when  to  be  serredy  p. 

225;  1571,  n. 
of   account,   or  bill   of  partieiilaTs, 

Forms,  see  list,  p.  1394. 
of   official   documents    and   records. 

how   certified.     See  list,  p.    1714. 
COPYRIGHT,  injunction,  F.  591,  etc., 

p.  943. 
CORESPOXT)EXT,  appearance  bv,  F. 

1903.  p.  1961. 
CORPORATE       BONDS,       injunction 

against  issuing,  F.  6S7,  p.  958. 
injunction      against      violation      of 

agreement     respecting     corporate 

business.  F.  630.  p.  959. 
CORPORATE     BOOKS.     subp<Bna    to 

produce,  F.  1512.  p.  1702. 
order  to  produce,  F.  1514.  p.  1704. 
CORPORATION,  abatement  of  aetioo 

on  individual  liability,  p.  1432. 
acknowledgment  by,  F.  2,  p.  4. 
foreign     affidavit     for     attaduncnt 

against.  F.  828,  p.  1187. 
petition    by     attorney-general    for 

leave  to  sue  to  annul  a  charter,  F. 

333,  p.  578. 
request  to  attorney-general  to  sne. 

F.  334.  p.  579. 
judgment  that  director's  acts  be  aa- 
•  nulled,    and    monev    diverted    re- 
funded. F.  1859,  p."  1932. 
publication  of  order  to  show   c^use 

against  voluntary   diaaolntiony  p. 

351,  n. 
dissolution  and  receiver.      See  cod- 

tents,  p.  1027. 
complaint   in   action   by    people  to 

dissolve,  F.  722,  p.  1079. 
order  to  show  cause   why  creditor 

should  not  be  allowed  to  come  in 

after  expiration  of  time  limited  in 

action  for  dissolution  of,  F.  1207. 

p.  1502. 
examination  of  officer  before  trial, 

to  ascertain  defendants,  F.  428,  p. 

707. 
examination  before  trial  to  enable 

applicant  to  plead  in  action  to  set 

aside  election,  F.  427,  p.  704. 
examination   in    action    to   prevent 

perversion  of  funds.  F.  428,  p.  707. 
examination  of  officers  in  action  to 

impeach  acts  of  directors,  F.  1013. 

p.  1353. 
order  that  officer  appear  and  be  ex- 
amined at  instance  of   attaching 

creditor.  F.  859,  860,  p.   1222. 
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CORPORATION  —  Conlinued. 

examination  before  trial  in  action 
for  conspiracy  of  trustees,  F.  1407, 
p.  1640. 

order  that  officer  of  corporation 
party,  submit  to  examination  be- 
fore'trial,  F.  1409,  p.  1642. 

order  that  creditors  exhibit  claims, 
F.  747,  p.  1110. 

order  that  creditors  exhibit  and 
prove  claims  on  insolvency,  dis- 
solution, etc.,  p.  351,  n. 

action  to  set  aside  expulsion,  F« 
429,  p.  708. 

mortgage,  foreclosure  by  the  trus- 
tees of  a,  for  benefit  of  bondhold- 
ers, order  appointing  receiver  of 
rents  and  profits,  F.  701,  p.  1056. 

injunction  against  municipal  —  for- 
bidding them  to  authorize  the  con- 
struction of  a  city  railroad,  F. 
542,  p.  923. 

—  against  reorganization,  F.  618,  p. 
955. 

—  against  preventing  use  of  records, 
F.  619,  p.  956. 

—  against  creating  or  filling  vacan- 
cies, F.  620,  p.  955. 

—  against  holding  corporate  elec- 
tion, F.  621,  p.  956. 

—  aeainst  voting  on  stock,  F.  622,  p. 
956. 

—  against  inspectors  receiving  votes, 
F.  624,  p.  957. 

—  against  issue  or  transfer  of  stock, 
etc.,  to  an  officer,  F.  625,  p.  957. 

—  against  giving  proxy,  F.  623,  p. 
956. 

—  against  paving  interest  on  bonds, 
F.  628.  p.  958. 

executing  contract,  injunction  against 

injunction  against  violation  of 
agreement,  respecting  corporate 
business,  F.  630,  p.  959. 

another  Form,  F.  631,  p.  59. 
officers  of,  F.  629,  p.  959. 

security  on  obtaining  injunction  in 
action  to  sequester,  p.  975. 

naming  in  action,  p.  627. 

misnomer,  etc.,  p.  717. 

order  for  trial,  to  prevent  summary 
judgment  against,  in  action  for 
damages  for  non-payment  of  note 
or  other  evidence  of  debt,  F.  1037, 
p.  1376. 

order  to  proceed  against  receiver  of, 
F.  1136,  p.  1458. 
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CORPORATION  —  Continued, 

application  for  judgment  against,  for 
failure  to  serve  order  for  trial  of 
action  for  damages  on  evidence  of 
debt,  F.  156p,  p.  1751. 

motion  for  receiver,  p.  1009. 

receiver,  powers  of,  p.  1015. 

receiver  in  corporation  cases.  See 
contents,  p.  1027. 

several  stockholders  as  receivers,  F. 
6S4,  1033. 

notice  by  receiver  to  creditors  and 
debtors  of,  announcing  appoint- 
ment, and  requiring  presentation 
of  claims,  etc.,  F.  746,  p.  1109. 

affidavit  to  continue  action  again^st 
receiver  in  place  of,  F.  1135,  p. 
1457. 

judgment  sequestrating  effects  of,  at 
suit  of  a  judgment-creditor,  and 
appointing  a  receiver  for  distribu- 
tion, F.   1860,  p.   1933. 

residence  or  citizenship  of,  p.  779. 

summons  not  served  on  by  substitu- 
tion, p.  654. 

service  of  summons  on,  p.  743,  n. 

verification  by  officer,  p.  490,  n. 

how  to  verify,  p.  492. 

dome^ttic  verification  of  pleading  by 
officer  of,  F.  1019,  p.  1305. 

foreign,  verification  of  pleading  by, 
F.   1022,  p.  1366. 
COSTS,  attorney  cannot  stipulate  to 
give  costs  not  allowed  by  law, 
p.  436. 
may  stipulate  as  to  referee's  fees, 
p.  436,  1926. 

affidavit  by  counsel  for  trustees  to 
his  services,  and  their  value,  F. 
210,  p.  336. 

order  that  attorney  for  non-resident 
pay,  F.  2269,  p.  2213. 

do  not  belong  to  attorney,  p.  500. 

affidavit  by  wife,  plaintiff,  for,  in 
divorce,  F.  994,  p.  1331. 

same:  pending  appeal,  F.  995,  p. 
1334. 

same;  bv  wife,  defendant,  F.  996, 
p.  1335. 

in  divorce,  order  to  show  cause  for, 
F.  997,  p.  1336. 

notice  of  motion  by  wife  for,  in  di* 
vorce,  F.  997,  p.  1336. 

order  to  pav,  in  divorce,  F.  990, 
p.  1336. 

execution  for,  F.  181,  p.  304. 

where  infant  plaintifl:  is  unsuccess- 
ful, p.  589. 
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COSTS  —  Con  tinmed. 
•tatement    of    costs    and    disburse- 
ments   on    confessing    judgaient, 
F.  350,  p.  007. 
on  judgment  by   default,   F.    1501, 

p.  1750. 
upon    final   judgment   and   proceed- 
ings to  secure.     See  list,  p.  183i. 
judgment  for,  against  a  third  per- 
son, F.  2268,  p.  2212. 
order    that    attorney    or    assignee 

pav,  F.  2269,  p.  2213. 
of  motion,  p.  125,  155,  233. 
of  motion,  taxation  or  liquidation, 

and  demand,  p.  251. 
on  motion  for  new  trial,  p.  1816,  n. 
directions  as  to,  in  order,  F.   101, 

p.  261. 
on  original  petition,  F.  200,  p.  335. 
proviRion    againt't,    by    security,    p. 

855. 
stay  bv  non-payment  of  motion,  p. 

422. ' 
notice  of  motion  for  stay  for  non- 
payment of.  F.  233,  p.  427. 
COUNSEL   FEE,   in  matrimonial  ac- 
tioni».     See  Alimony. 
see  nlw  Costs  and  CouNSEl.. 
COUNTERCLAIM.       admission       by 
plaintiff  of,  F.  1105.  p.  1427. 
judgment,  upon  admission,  F.  1106, 

p.   1428. 
order  striking  out,  for  not  obeying 
order  for  account  or  particulars, 
F.  1084,  p.  1409. 
COUNTERMAND  notice  of  motion,  p. 
133. 
same  (jreneral  Form),  F.  63.  p.  l^h 
of  judicial  sale,  notice  of,  for  ser- 
vice. F.  2233,  p.  2189. 
COUNTER- AFFIDAVITS  on  motions 

in  general,  p.   140. 
COUNTER-MOTION,   p.    133;    F.   62, 

p.  180. 
COUNTY  in  which  to  move,  p.  88,  101. 
COU^'TY  .JUDGE,  power  in  actions  in 

other  courts,  p.  98-102. 
COUNSEL,   service   of  papers  on,   p. 
392. 
implied  authority  to   sign  petition 

for  removal  of  cause,  p.  768. 

fees,   etc.,   petition    of   receiver    for 

authority  to  pSy,  F.  754,  p.  1115. 

order     sanctioning     receiver's     em- 

plovment  of,  F.  756.  p.   111«-    ^ 

fees  in  divorce,  reference  for,  F.  998, 

p.  1336. 
see  alBO  CosTB. 
COUNSELLOR  cannot  be  surety,   p. 
26. 
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I  COURT,   where   or   before  wbom    ta 
move,  p.  88,  98. 
constitutional    power    to    disregard 

sUtute,  p.   103. 
constitutional  power  irrespective  of 

county,  p.  421,  n. 
duty  of,  in  approving   security,  p 
463. 
COURT    ORDER,    how    distinguisbifd 
from  that  of  judge,  p.  212,  215. 
amended  into  judge's  order,  F.  156, 

p.  289. 
(general  Form),  F.  94,  p.  255;  F. 
820,  p.  1174. 
COVENANT,  injunction   against   vio- 
lating. F.  578,  p.  939. 
CREDITOR'S  ACTION,  arrest  in,  F. 
943.  p.  1290. 


bill  of  particulars  in,  p.  1400,  n. 
judgments  removing  fraudulent  oih 

St  ruction  to  execution,  F.    1861- 

1864,  p.  1934. 
affidavit    by    judgment    creditor   to 

come  in   before   judgment  as  cs- 

pUintiff,  F.  1199,  p.  1497. 
order  allowing  judgment-creditor  to 

come   in   as   a   co-plaintiff   in,   F 

1200,  p.  1498. 
order  to   show   cause  why    creditor 

should  not  be  allowed  to  come  in 

after   expiration   of   time    limited 

in  action  for,  F.  1207,  p.  1502. 
against  corporation,  receiver's  notice 

to  creditors  and  debtors,   F.  746, 

p.  1109. 
to  sequestrate  corporate  assets.    See 

list,  p.  1026. 
to   dissolve   corporation.      See    con- 
tents, p.  1027. 
dissolution  of  corporation  at  suit  of 

creditor,  p.  1076. 
examination  before  trial  in,  F.  1404. 

etc..  p.   1639. 
notice   to   creditors  to   exhibit   de- 
mands, F.  747,  p.  1110. 
injunctions  in,  F.  608,  etc.,  p.  »51. 
injunction  against  transferring  as 

sets,  F.  687-590,  p.  942. 
publication  of  notice  to  creditors  and 

parties  in  interest,  p.  351,  n. 
receiver  in,  p.  1001. 
same.    See  contents,  p.  1026. 
order  appointing  receiver   in,  with 

usual  injunction.  F.  693,  p.  1040. 
appointing  assignee  as  receiver,  F. 

709,  p.  1067. 
order   that  receiver  marshal   assets 

and  take  proof  of  debts,  F.  709, 

p.  1068. 
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C7REDIT0RS  —  Continued. 

order  of  reference  to  appoint  a  re- 
ceiver, F.  692,  p.  1038. 
reference     for     accounting     before 
judgment.     See  list,  p.   1898. 
CRIM.  CON.,  abatement  of,  p.  1433. 
order  for  bill  of  particulars  in  a> 
tion  for,  F.  1069,  p.  1402. 
CROSS-EXAMINATION    of    affiants, 
reference    to   take,   and    for   fur- 
ther  proof  on   specific   questions, 
F.  1335,  p.  1592. 
CROSSINTERROGATORIES  on  com- 
mission, F.  1463,  etc.,  p.  1675. 
CRUELTY    (in  action  for  limited  di- 
vorce), affidavit  for  arrest  for,   F. 
929,  p.  1276. 
CUSTODY   OF    CHILDREN,    motiou 
for,  F.  1009,  p.  1343. 
judgment  awarding,  F.  1916,  p.  1970. 
DAMAGES    on    injunction,    mode    of 
ascertaining,  p.  992,  997. 
order   for   particulars,    F.    1072,   p. 

1403. 
offer  to  liquidate,  F.  1310,  p.  157C. 
DATE  of  bond,  p.  29. 
of  notice,  p.  196. 
in  motion  or  order,  p.  218. 
of  order,  how  modified,  p.  245. 
signiffcance  of,  in  official  return,  p. 
367,  368. 
DEATH  of  principal  entitles  bail  to 
exoneration,  p.  1328,  n. 
suggestion  of,  on  record,  p.  446. 
DECEDENTS,    receiver   to   distribute 
estate  of,  p.  1001. 
receiver  of.     See  contents,  p.  1026. 
estates,  receivership  of,  F.  695.  696, 

p.  1043. 
estate,    attaching    debtor's    intere&t 
in,  F.  851,  p.  1217. 
DECEIT,  arrest  for,  F.  936,  p.  1283. 
abatement  of  action  for,  p.  1433. 
DECISION  after  trial  by  court  with- 
out jury,  F.  1748,  p.  1877. 
by  court,  after  trial  of  part  of  the 

issues  by  jury,  F.  1786,  p.  1896. 
of  motion,  who  must  watcn  for,  n. 

156. 
statutory  grounds  of,  in  order,  p. 

229. 
on  demurrer  —  by  findings  overrul- 
ing demurrer,  F.  1598,  p.  1776. 
sustaining    demurrer,    F.    1599,    p. 

1777. 
by  judge,  when  has  effect  of  ver- 
'dict,  p.  1866,  n. 
DECOYING     into     jurisdiction,     p. 
744,  n. 


DECREE  on  original  petition,  p.  318; 
F.  212,  p.  337. 

of  surrogate  granting  execution 
against  property  of  a  judgment- 
debtor  having  died  since  judg- 
ment, F.  2176,  p.  2136. 
DEEDS,  setting  aside,  as  relief,  upon 
motion,  p.  78. 

deed   conveying   real   estate   to   re- 
ceiver, F.  739,  p.  1100. 
DEFAULT  on  motion,  p.  136,  137. 

order  on  default  of  party  moved 
against,  F.  99,  p.  258. 

order  to  show  cause  why  previous 
order  opening  default  should  not 
be  declared  waived,  F.  130,  p. 
275. 

order  declaring  previous  order  open- 
ing to  have  been  waived,  F.  131, 
p.  276. 

on  service  by  publication,  motion  to 
open,  F.  453,  p.  751. 

on  same  day  as  service  of  affidavit 
of  merits,  p.  382. 

attorney  may  stipulate  to  open,  p. 
435. 

affidavit  of  failure  to  serve  answer 
or  demurrer,  F.  385,  p.  652.  , 

taking  deposition  for  assessment  uf 
damages,  F.  1432,  p.  1662. 

application  for  judgment  by,  on 
failure  to  appear  or  plead.  See 
list,  p.  1748. 

at  trial  term  on  call  of  cause,  F. 
1698-1700,  p.  1852,  1853. 

judgment  after  verdict  on  issue  of 
fact  as  to  defendants  appearin«r, 
and  a  reference  as  to  those  in,  F. 
1812,  p.  1910. 

judgment  where  an  issue  of  fact  a« 
to  one  defendant  has  been  tried 
by  a  referee,  and  a  reference  ha<l 
on  default  of  others  and  e?wcep- 
tions  to  report,  F.  1815,  p.  1912. 

notice  of  motion  (or  order  to  show 
cause)  to  move  to  open.  F.  1042, 
p.  1378;  F.  2043,  p.  2046. 

order  granting  or  denying  motion  to 
open,  F.  2044-2056.  p.  2047. 
DEFECT  OF  PARTIES  is  waived  by 
not  taking  it  by  answer  or  de- 
murrer, p.  1439. 
DEFENSE,  notice  to  third  person  to 

assume.  F.   1137,  p.  1459. 
DELIVERY  of  specific  assets,  petition 
bv  receiver  to  compel,  F.  740,  p. 
1101. 

of  books  and  papers,  affidavit  on  be- 
half of  receiver  to  obtain,  F.  741, 
p.  1102. 
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DELIVERY  —  Continfied. 

of  money  or  other  personal  prop- 
erty, BummaiT  remedy  for.  See 
content«,  p.  1142. 
DELIVERY  AND  DEPOSIT,  ordering 
atf  a  provisional  remedy  before 
service  of  summons.    See  p.  636. 

as  a  method  of  securing  possession 
of  property,  p.  876. 

order  for,  in  trust  company,  on 
granting  interpleader,  F.  1155,  p. 
1472. 

of    conveyance,    etc.,    deposited    in 
court :  order  to  clerk  for,  F.  2265, 
p.  2200. 
DEMANDS,  notices  and  securities  be- 
fore suit,  Forms,  see  list,  p.  516. 

for  dower,  F.  278,  p.  518. 

before  suit  against  municipality,  p. 
510. 

of  copy  of  complaint,  F.  437,  430,  p. 
736,  738. 

of  copy  of  account  referred  to  in 
the  pleadings,  F.  1057,  p.  1304. 

of  admission  of  genuineness  of  docu- 
ment, F.  1381,  p.  1614. 

by  defendant  not  appearing,  of  no- 
tice   of    executing    reference    or 
writ  of  inquiry,  F.  15C7,  p.  1755. 
DEMURRER,   oral,   p.    142.     See   p. 
1387. 

decision  on,  F.  1508,  1500,  p.  1776. 

trial  or  hearing,  and  judgment.    See 
list,  p.  1775. 
DEPARTURE     of     complaint     from 

prooe«s,  p.  742. 
DEPOSIT  in  lieu  of  bond  or  under- 
taking, p.  476. 

belonging  to  the  petitioner,  petition 
that  receiver  be  instructed  to  pay 
over,  F.  758,  p.  1118. 

or  delivery  of  money  or  other  per- 
sonal property,  summary  remedy 
for.     See  contents,  p.  1142. 

in  broker's  hands,  attaching,  F.  852, 
85.3,  p.  1218. 

in  lieu  of  bail,  certificate  of,  F.  075, 
p.  1310. 

in  lieu  of  bail,  notice  to  protect,  F. 
076,  p.  1310. 

certificate  that  bail  has  been  given 
instead  of,  F.  077,  p.  1310. 

allegations  of  conflicting  claims  to 
money  deposit,  to  obtain  inter- 
pleader, F.  1145,  1146,  p.  1466. 

of  conveyance,  etc.,  in  court;  order 
to  clerk  for  deliverv,  F.  2265,  p. 
2200. 

of  books,  etc.,  with  clerk  ordered,  F. 
1301-1305,  p.  1620. 


DEPOSIT  —  Continued, 

in  lieu  of  undertaking  on  appea),  F. 
2002,  2003,  p.  2076,  2077. 
DEPOSITION  for  use  upon  a  motion, 
affidavit  to  procure  order  to  take, 
F.  53,  p.  172. 

for  use  on  a  motion,  order  to  take, 
F.  57,  p.  177. 

for  use  on  a  motion,  subpeena  to  a 
witness  to  attend  and  make,  F. 
58,  p.  177. 

for  motion  and  report  of  referee.  F. 
50,  p.  178. 

service  of  notice  on  attomev.  p. 
384,  n. 

on  examination  before  trial,  F.  1420^ 
p.  1648. 

taken  without  the  State.  See  list, 
p.  1658. 

taken  within  the  State  by  consent. 
See  list,  p.  1604. 

taken  withm  the  State  under  for- 
eign commission.    See  list,  p.  1709. 

taken  de  bene  esse.    See  list,  p.  1606. 

costs  of  Uking,  F.  1688,  p.  1843. 
DEPUTY,  signature  by,  p.  372. 
DESIGNATION  of  person    on    wbom 

summons  or  writ  for  absentee  may 

be  served,  F.  275,  p.  514. 
DEVISEE,  affidavit  for  motion  on  be- 
half of,  to  be  substituted  in  place 
of  original  plaintiff  or  defendant. 
F.  1160,  p.  1475. 

judgment  against  in  respect  of  de- 
vised estate,  F.  1875,  p.  1045. 
DIRECTION  to  index  notice  of  pen- 
dency, F.  523,  p.  805. 

to  return  commission  with  deposi- 
tion, F.  1470,  p.  1678. 

by  judge  that  a  Jury  answer  spe- 
cial questk>ns,  F.  1637,  p.  1802. 
DISBARRING  ATTORNEY,  for  mis- 

conduct,    must   begin   by    order  to 

show  cause,  p.  126. 
DISBITRSEMENTS    not    included    in 
costs  of  motion,  p.  235. 

in  proceedings  on  original  petition, 
affidavit  to,  F.  200,  p.  335. 

affidavit  of,  annexed  to  bill  of  costs, 
F.  1680,  p.  1846. 
DISCHARGE  or  removal  of  receiver. 
See  contents,  p.  1136. 

from  arrest.    See  contents,  p.  1303. 

of    attachment.      See    contents,  p. 
1241. 
DISCONTINUANCE     by     submission 
pending  action,  p.  610. 

by  plaintiff  before  defendant's  ap- 
pearance, p.  730. 
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r>I6C0NTINUANC£  —  Continued. 

for  Forms,  see  list,  p.  1568. 

on  opening  Judgment,  leave  to  plain- 
tiff to,  F.  ^1,  p.  2049. 

leave  to  plaintiff  to  discontinue,  and 
leave    to    plead   discharge,    after 
judgment,  F.  2070,  p.  2061. 
I>ISCOVERY  and  inspection  of  docu- 
ments, Forms,  see  list,  p.  1619. 

on  examination  before  trial,  F.  1410, 
1411,  p.  1044. 

by  deposition  without  the  State,  F. 
1455-1459,  p.  1672. 

of  death  of  a  life  tenant,  verifica- 
tion of  petition,  p.  489. 

of  names  of  necessary  parties,  p. 
704. 

of  books  and  papers  to  receiver,  F. 
696,  p.  1045;  F.  741,  p.  1102. 

of  books,  etc.,  as  to  attached  prop- 
erty, F.  860,  p.  1223. 

to  ennble  to  plead.  See  contents,  p. 
1346. 

and  inspection  of  documents  to  en- 
able plaintiff  to  plead,  petition 
for,  F.  1012,  p.  1351. 

of  party's  address,  F.  1111,  p.  1431. 

direction  to  produce  books  before 
referee,  F.  1330,  1340,  p.  1593. 

order  that  books  and  papers  be  de- 
posited with  referee  before  ac- 
counting, F.  1353,  p.  1597. 
DISCRETION  of  court  under  prayer 
for  general  relief  on  motion,  p. 
151. 

of  the  court  may  be  exercised  by 
Appellate  Division,  p.  249. 

dismissal  of  motion  for  absence  of 
moving  party,  F.  100,  p.  258. 
DISMISSAL    of    notion    by    motion, 
Forms,  see  list,  p.  1562. 

of  action  for  failure  to  file  security 
for  costs,  F.  521,  p.  874. 

of  complaint  for  plaintiff's  failure 
to  appear,  F.  1700,  p.  1853. 

of  complaint  at  the  trial,  F.  1702,  p. 
1854. 

of  action  on  merits  or  without  pre- 
judice,  F.   1776-1780,   p.   1890. 

notice  of  motion  (or  order  to  show 
cause)  to  move  to  open  default, 
inquest  or,  F.  2043,  p.  2046. 

order  granting  or  denying  motion  to 
open,  F.  2044-2056,  p.  2047,  etc. 

of  appeal.    See  list,  p.  2064. 

of  aopeal  for  neglect  to  give  new 
undertaking,  notice  of  motion  for, 
F.  2099,  p.  2080. 


DISPOSSESSING,  injunction  against, 

F.  639,  p.  965;  F.  648,  p.  968;  and 

see  Lbabe. 
DISQUALIFICATION  of  judge,  remo- 
val for,  p.  1745. 
DISREGARDING  orders,  p.  246. 

irregular  stay,  p.  420. 
DISSOLUTION.    See  GoBPORiiTiON,  p. 
351,  n. 

order  enjoining  creditors  from  suing 
corporation  pending  action  for,  F. 
729,  p.  1087. 
DIVORCE,  arrest  for  cruelty,  F.  929, 
p.  1276  (but  compare  Code  Civ. 
t»ro.,  I  549). 

—  for  apprehended  absconding,  F. 
047,  p.  1296. 

custody  of  children.  See  list,  p. 
1329. 

injunction  against  disposing  of  prop- 
erty to  defraud  plaintiff,  F.  547, 
p.  928. 

injunction  against  husband's  inter- 
ference with  wife's  property,  F. 
611,  p.  952. 

in  anotner  State,  injunction  against 
prosecuting,  F.  645,  p.  967. 

interlocutory  proceedings  peculiar  to, 
p.  1329. 

proceedings  peculiar  to  trial  and 
judgment,  etc.,  and  modifying.  See 
list,  p.  1955. 

affidavit  to  move  for  lease  to  de- 
fend, after  judgment,  on  service 
by  publication  (in  divorce),  F. 
2041,  p.  2044. 

order  vacating  judgment,  and  giving 
leave  to  defend,  F.  2057,  p.  2051. 

proceedings  for  service  by  publica- 
tion, etc.,  F.  415,  p.  696. 

summons  in,  F.  365,  p.  631. 

afildavit  of  personal  service  of  sum- 
mons, F.  375,  p.  644. 
DOCKETING   order   for   payment   of 
money,  or  affecting  the  title  to 
real  property,  p.  243. 

order  or  decree  on  original  petition, 
F.  212,  213,  p.  339. 

judgment  for  deficiency,  F.  2250,  p. 
2199. 
DOWER,  demand  for,  F.  278,  p.  518. 

proceedings  peculiar  to.  See  list,  p. 
1977. 

abatement  of  action  for,  p.  1433. 

trial  and  Judgment  in.  See  list,  p. 
1977. 

order  appointing  receiver  of  rents 
and  profits  in  foreclosure  with  in- 
junction against  defendant,  F.  700, 
p.  1052. 
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DOWER  —  Continued, 

prooeedingt  for  survfy,  p.  1616. 

uadertakiiig  on  injunctkm  to  sUy 
proceeding,  F.  660,  p.  980. 

undertaking  to  prevent  stay  on  de- 
fendant's appeal  from  final  judg- 
ment, F.  2091,  p.  2076. 
DRAMA,  injunction  against  repreaen- 

Ution  of.  F.  694,  p.  944. 
DUE,  effect  of,  in  admission  of  ser- 
vice, p.  9. 
EJECTMENT,  proceedings  peculiar  to. 
See  lUt,  p.  1985. 

abatement  of  action  for,  p.  1433. 

arrest  in,  for  withholding  posses- 
sion, F.  930,  p.  1277. 

affidavit  to  move  that  attorney  pro- 
duce authority,  F.  1213,  p.  1309. 

order  staying  until  attorney  pro- 
duces authority,  F.  1214,  p.  1509. 

publication  of  notice  of  attorney- 
general's  suit,  p.  351,  n. 

request  to  attorney  to  commence  an 
action  to  recoxer  real  property,  F. 
272,  p.  512. 

guardian  ad  litem  for  defendant,  p. 
833. 

injunctions  against,  F.  641,  etc.,  p. 
966,  etc. 

staying  waste  pending,  F.  652,  p.  969. 

interpleader  in,  p.  1464,  n. 

lis  pendens  in,  p.  882. 

trial  and  new  trial  in.  See  list,  p. 
1985. 

notice  to  quit,  for  non-payment  of 
rent,  before,  F.  289,  p.  628. 

bringing  in  parties  after  death,  p. 
1434-1436. 

severing  as  against  distinct  occu- 
pants, F.  1050,  p.  1388. 

affidavit  of  landlord  to  move  to  be 
made  co-defendant  in,  F.  1208,  p. 
1503. 

order  appointing  receiver  of  rents 
and  profits  in  foreclosure,  with 
injunction  against  defendant,  F. 
700,  p.  1062. 

serrice  of  infant  resident  but  ab- 
sent, F.  494^96,  p.  847,  etc. 

proceedings  for  surrey,  F.  1384,  p. 
1616. 

undertaking  for  injunction  pending, 
p.  973,  n.,  974,  n. 

undertaking  on  injunction  to  stay 
proceeding,  F.  660,  p.  980. 

undertaking  to  stay  on  appeal  from 
judgment,  F.  2089,  p.  2075. 


ELECTION,  notice  of,  p.  343,  n. 
to   treat   unverified   pleading    as   a 

nuUity,  F.  1028,  p.  1370. 
in  corporation,  examination  before 
trial,   or  to  enable   applicant   to 
plead,  in  action  to  set  aside,   F. 
428,  p.  707. 
order  to  make  between  provisimal 

remedies,  F.  826,  p.  1177. 
injunction  against  holding  corporate, 

F.  621,  p.  956,  etc 
by  defendant  in  replevin,  p.  1150l 
between  causes  of  action  oompeQiB^ 

p.  1421. 
compelling  between  sereral  actioBs, 
F.  1298,  p.  1568. 
EMBEZZLEMENT,    affidavit    for   ax- 
rest,  F.  931,  p.  1279. 
EMINENT    DOMAIN,   pubIk»tioa  M 
notice  in  proceedings  by   State,  p. 
351,  n. 
EMPLOYMENT,    injunction    against, 

F.  631,  p.  959. 
EMPLOYERS'  UABILITY  LAW,  no- 
tice under,  p.  525. 
ENFORCING  JUIXIMENT  for  specific 
relief  by  judicial  sale  or  otherwise. 
See  list,  p.  2186. 
for  necessaries,  or  wages,  F.  2197- 
2199,  p.  2162,  etc. 
ENJOINING     PROSECUTION.       See 

contents,  p.  822. 
ENROLLMENT  of  papers  on  original 

petition,  F.  212,  p.  339. 
ENTRY  of  order  before  vacating,  p. 
96. 
of  orders,  p.  237. 

of  order,  notice  of,  F.  134,  p.  278. 
of    a    judge's    order    made    out    of 

court,  order  for,  F.  137,  p.  279. 
of  judgment,  injunction  against,  F. 

638,  p.  964. 
in  the  minutes  on  jury  triaL    See 

list,  p.  1799. 
as  to  oath  in  referee's  minutes,  F. 

1839,  p.  1924. 
of   verdict   in   an    action    for  luid 
(ejectment),  F.  1945,  p.  1987. 
ENUMERATED  motions,  what  are.  p, 

71. 
ERECTION  and  to  compel  removal  of 
buildings,  injimction  as  to,  F.  575, 
p.  938. 
ESCAPE,  service  of  summons  in  ac- 
tion for,  p.  646,  n. 
ESTATE  OF  DECEDENT,    See  Dbce- 
DEirr. 
presentation  of  claim  against,  p.  516. 
reference  of  claim  against,  p.  617. 
receiver  of.     Bee  contenta,  p.  1096. 
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£VTDENCE  on  a  motion,  p.  105,  146. 
of  publication,  p.  361. 
precluding  for  tailure  to  serve  bill 

of  particulars,  F.  1083,  p.  1408. 
at  the  trial,  order  precluding,  on  de- 
fault of  account,  F.  1061,  p.  1397. 
reference  to  take  testimony  on  spe- 
cific question,  F.  1329,  p.  1591. 
same;  to  take  evidence  as  to  truth 
of  allegations,  F.  1330,  p.  1591. 

same;  to  take  oral  testimony  on 
matter  in  affidavits,  F.  1334,  p. 
1592. 

same;  to  take  evidence  of  various 
claimants  on  specific  questions,  F. 
1342,  p.  1591. 

stipulations  and  admissions  for  pur- 
pose of.    See  list,  p.  1608. 

preclusion  from  proving  document 
not  produced  when  ordered,  F. 
1397,  p.  1631. 

methods    of    taking    without    the 
State,  p.  1656,  etc. 
EXAMINATION   of   bail,   F.  970,   p. 
1317. 

of  party  before  trial,  liability  to, 
how  affected  by  assignment  of 
cause  of  action,  p.  507. 

1>ef ore  action,  Forms,  see  list,  p.  534. 

before  trial,  to  ascertain  unknown 
or  additional  defendants,  p.  704. 

to  enable  to  plead.  See  contents,  p. 
1347. 

before  txiaL  See  list  and  contents, 
p.  1632. 

physical,  of  plaintiff,  p.  1651,  etc. 

affidavit  to  obtain,  to  enable  plain- 
tiff to  plead  (action  by  stockhold- 
ers for  accounting),  F.  1013,  p. 
1353. 

of  plaintiff  to  enable  defendant  to 
plead  (general  Form),  F.  1014,  p. 
1358. 

of  afl&ant  or  party,  on  reference  of  a 
motion,  F.  1335,  p.  1592. 

of  person  holding  attached  goods,  F. 
858,  etc.,  p.  1221. 

of  debtor,  under  attachment  against 
property,  affidavit  upon  order  to 
show  cause  why  debtor  should  not 
answer,  F.  862,  p.  1224. 

of  defendant  before  referee  on  re- 
ceiver's appointment,  F,  693-698, 
p.  1040. 

of  debtor  after  receivership,  F.  734, 
735,  p.  1097. 

of  adverse  clftims  to  property  under 
receivership  {interesae  suo),  p. 
1106. 

service  of  order  for,  p.  384,  n. 


EXAMINATION  —  Continued, 

order  denying  motion  to  vacate  a 
previous  order  for  examination 
before  trial,  which  appointed  a 
time  that  has  now  passed,  F.  117, 
p.  269. 

attachment  for  refusal  to  submit  to, 
F.  1258,j).  1642. 

costs  for,  F.  1688,  p.  1843. 

of  witnesses  by  taking  deposition 
without  the  State.  See  list,  p. 
1658. 

within  the  State,  by  consent  See 
list,  p.  1694. 

conditionally  {de  bene  esse).  See 
list,  p.  1696. 

under  foreign  commission.    See  list, 
p.  1709. 
EXCAVATING,  injunction  against,  F. 

570,  p.  936. 
EXCEPTION   to  sureties,   F.  257,  p. 
480. 

notice  of  justification  after,  F.  258, 
p.  480. 

and  justification  on  undertaking  on 
appeal.  F.  2095,  p.  2078. 
EXCEPTIONS  directed  to  be  heard  at 
Appellate  Division,  an  enumerated 
motion,  p.  72. 

to  referee's  report  on  special  ques- 
tions (assessing  damages  on  in- 
junction undertaking),  F.  1357,  p. 
1600. 

ordering  to  be  heard  at  Appellate 
Division,  F.  1655,  1659,  p.  1817, 
etc. 

case  and,  on  trial  by  jury.  See  list, 
p.  1821. 

distinguished  from  case,  p.  1823,  n. 

right  of  successful  party  to  have  his 
objections  appear,  p.  1828,  n. 

after  trial  by  court  or  referee,  F. 
1755,  p.  1885. 

on  the  trial  distinguished  from  ex- 
ceptions to  decision  of  judge  or 
referee,  p.  1881,  n. 

to  the  report  of  a  referee  appointed 
to  take  and  state  an  account,  F. 
1809,  p.  1908. 

to  report  of  referee  of  sale  under 
judgment   in    partition,   etc.,    di- 
recting sale,  F.  2248,  p.  2198. 
EXCHANGE,  action  to  set  aside  ex- 
pulsion from,  F.  429,  p.  708. 
EXECUTION  against  property.     See 
list,  p.  2123;  F.  2183,  p.  2144. 

upon  judgment  for  necessaries,  F. 
2199.  p.  2164. 

to  enforce  order  requiring  payment 
of  money,  p.  250. 
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EXECUTION  —  C^tinued. 

against  penonal  propertv  on  order 
requiring  payment  of  costs  or 
other  sum  of  money»  F.  181,  p. 
304. 

sale  vacated  on  motion,  p.  308,  n. 

same;  advertisement  of,  p.  349,  n.; 
352,  n.;  353,  n.;  354,  355,  n. 

undertaking  to  discharge  levy,  ex- 
ception to  sureties,  p.  4C8,  n. 

injunction  against,  F.  646,  p.  967. 

security  on  enjoining,  p.  973. 

leave  to  issue  in  order  dissolving  in- 
junction, p.  991,  n. 

affidavit  to  replevy  goods  under^  1, 

793,  p.  1152. 

affidavit  in  replevin  where  exempt 
property  has  been  seized  on,   F. 

794.  p.   1154. 

Stay  of,  in  judgment,  F.  1877,  1878, 
p.  1945. 

award  in  judgment  of  divorce,  F. 
1920,  p.  1972. 

against  the  person.  See  list,  p. 
2180. 

arrest  by  ne  txtai  after  judgment, 
p.  1271. 

against  the  person,  recitals  in  judg- 
ment of  right  to,  F.  1715,  p.  1858. 

executing  the  judgment  by  iudicia4 
sale,  etc.    See  contents,  p.  ^186. 
EXECUTORS    AND    ADMINISTRA- 
TORS, acknowledgment  by,  F.  \, 
p.  5. 

demand  before  suit,  p.  516,  n. 

naming  in  action  in  official  or  spe- 
cial capacity,  p.  624. 

amending  misnomer  or  misdescrip- 
tion, p.  718. 

affidavit  to  claim  presented  to,  F. 
277,  p.  516. 

reference  of  claim  against  decedent, 
p.  617. 

costs  if  he  unreasonably  resisted  or 
refused  to  refer,  F.  1679,  p.  1837. 

separate  answers  not  allowed,  p.  732. 

—  judgment  against,  F.  1873,  1874, 
p.  1944. 

security  for  costs  in  actions  by  or 
against,  p.  857. 

of  deceased  defendant  (short  Form), 
affidavit  to  move  to  substitute,  F. 
1125,  p.  1449. 

same;  order  to  show  cause  why  ac- 
tion should  not  continue  against 
them,  F.  1126,  p.  1450. 

proceedings  to  bring  in  as  parties, 
p.  1432. 


EXECUTORS  —  CoRltiraeA 

affidavit  on  behalf  of,  to  be  sobflti- 
tuted  in  place  of  original  plaintitf 
or  defendant,  F.  1160,  etc,  p. 
1475. 

order  on  motion  by,  that  action  to 
continue  by  the  pUintiff  or  be 
declared  abated,  F.  1196,  p.  1492. 

not  served,  order  allowing  to  cohm 
in  and  defend  after  judgment  sui- 
fered  by  his  co-executor  or  admin- 
istrator,  F.  1204,  p.  1501. 

of  deceased  adverse  party;  affidavit 
to  compel  substitution  of  on  ap- 
peal, F.  2108,  p.  2086;  F.  2110,  p. 
2087. 

stipulation  for  substitution  of,  pend- 
ing appeal,  F.  2113,  p.  2089. 

leave  to  appeal  or  move,  F.  2084,  p. 
2071. 

reference  to  appoint  receiTer  of  es- 
tate, F.  697,  p.  1048. 

receiver  on  death  of  sole  surviving 
executor,  p.  1001. 

sale  advertising,  p.  347,  n. 

leave  to  sue  on  the  bond  of,  p.  553. 
EXEMPLIFICATION    of    record,    F. 
1533,  p.  1719. 

of  judgment-roll  of  another  State, 
F.  1528,  1529,  p.  1715. 

same;  of  foreign  country,  F.  1535» 
p.  1721. 
EXEMPLIFIED  copies,  p.  47. 
EXEMPTION  of  property  from  lery; 

notice  to  sheriff  of,  F.  893,  p.  1246. 
EXHIBITS,  verificati<Mi  of,  p.  494. 

identification  of,  on  examinatkm  be- 
fore trial,  F.  1423,  p.  1650. 

annexed  to  deposition,  p.  1674,  n. 

how  inserted  m  case,  p.   1825. 
EXONERATION  and  surrender.  Fornix 

see  list,  p.  1323. 
EX-PARTE  motions,  p.  89. 

orders  vacating  order  granting  e»- 
parte,  F.  171,  172,  p.  298. 
EXTENSION   OF    TIME.      See    con- 
tents, p.  48. 

for  service  of  paper,  F.  226,  p.  410. 

stay  not  an,  p.  413. 

to  appear,  F.  440,  441,  p.  738,  739. 

to  plead,  affidavit  to  move  for,  F. 
1031,  p.  1372. 

on  demanding  copy  of  account,  affi- 
davit to  obtain,  F.  1058,  p.  1395. 
EXTRA  ALLOWANCE.     See  Aui>w> 

AKCE. 

FACTS  found  on  motion  to  be  recited 
in  order,  p.  225. 
findings  of;  see  FxifDnros. 
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FALSE   IMPRISONMENT,   requirinir 
stipulation  not  to  sue,  p.  1305;  t\ 
959,  p.  1311. 
F££S  for  filing  papers,  p.  56. 
FEIGKED  ISSUE,  p.   164;   F.   1730- 

1739,  p.  1867,  etc. 
FIDELITY  COMPANIES,  p.  455. 
FIDUCIARY   CAPACITY,  arrest  for 
money  received  in  trust,  F.  938,  etc., 
p.    1283,  etc. 
FILING  and  file-marks.    See  contents, 
p.  53. 
of  bonds,  p.  32. 
motion  papers,  p.  145. 
same;  order  for,  F.  137,  p.  270. 
striking  out  scandalous  matter,  F. 

169,  170,  p.  296,  297. 
notice  of  motion  to  strike  from  files, 

F.  46,  p.  62. 
vacating  order  for  neglect  to  file, 

F.  177,  p.  301. 
original  petition,  p.  315. 
official  returns,  p.  373. 
security,  p.  465. 

summons,    etc.,    served   by    publica- 
tion, p.  692,  n. 
transcript  of  record  on  removal  of 

cause,  p.  791. 
of  undertaking,  notice  of,  F.  825,  p. 

1177. 
notice  of  lis  pendens,  p.  887. 
leave  to  withdraw  papers  on  discon- 
tinuing, F.  1286,  p.  1561. 
"  FINAL  DECISION,"  meaning  of,  p. 

77. 
"  FINAL  JUDGMENT,"  meaning  of, 

p.  438. 
FINAL  ORDER  or  decree  on  original 

petition,  F.  212,  p.  337. 
FINDINGS    on    demurrer,    F.    1598, 
1590,  p.    1776,   1777. 
of  fact,  F.  1748,  p.  1877. 
with    direction     for    judgment    by 
judge  upon  a  trial,   F,    1748,  p. 
1877. 
not  to  be  repeated  in  judgment,  p. 

1886,  n. 
order  vacating  a  judgment  and  re- 
settling, F.  2035,  p.  2039. 
FIXTURES,    injunction    against    re- 
moving. F.  564,  p.  935. 
FOLIOING,  p.  63. 

FORECLOSURE,  proceedings  peculiar 
to.     See  list,  p.   1990. 
personal  service  of  summons  on  in- 
fant, etc.,  F.  371,  p.  642. 
same;  on  insnne,  F.  372.  p.  643. 
same;  by  publication,  p.  664,  n. 
proceedings  for  nervice  by  publica- 
tion, F.  406,  p.  685. 


FORECLOSURE  —  Continued. 

service  of  infant  resident,  but  ab* 
sent,  F.  494-497,  p.  847,  etc. 

lis  pendens  in,  p.  879. 

notice  of  lis  pendens,  F.  522,  p.  893. 

notice  of  object  of  action  and  no 
personal  claim,  F.  366,  p.  632. 

ofi[er  of  judgment  in,  F.  1300,  p. 
157L 

striking  out  unnecessary  party,  F. 
431,  p.  722. 

bringing  in  grantee  who  has  as- 
sumed mortgage,  F.  1130,  p. 
1453. 

interpleader  in,  F.  1148,  p.  1467. 

order  of  interpleader  in,  F,  1153,  p 
1470. 

order  allowing  bondholders  to  inter- 
vene as  co-plaintifl^s  in  trustee's 
action  for,  F.  1201,  p.  1498. 

petition  by  prior  purchasers  to  bn 
brought  in  as  co-defendants  in,  F. 
1203,  p.  1499. 

by  trustee,  petition  of  bondholder  to 
come  in  as  defendant  in  on  allega- 
tions of  collusion,  F.  1212,  p. 
1506. 
Notice  of  appearance  and  waiver  of 
notice,  etc.,  F.  438,  p.  737. 

petition  by  general  guardian,  or 
relative,  or  friend,  for  appoint- 
ment of  guardian  ad  litem,  F.  344, 
p.  503. 

guardian  ad  litem  for  defendant, 
p.  833. 

amending  order  of  reference,  F.  33, 
p.  23. 

death  after  report  of  referee  to  com- 
pute, bars  entry  of  final  judgment 
in  original  name,  p.  1435. 

receiver  in.     See  contents,  p.  1026. 

affidavits  to  obtain  appointment  of 
receiver  in,  F.  698,  699,  p.  1040, 
etc. 

order  appointing  receiver  of  rents 
and  profits  with  injunction 
against  defendant,  F.  700,  p.  1052. 

injunction  against  defendant  receiv- 
ing rent,  F.  700,  p.  1053. 

directions  as  to  applying  rents,  etc., 
F.  700,  p.  1055. 

by  the  trustees  of  a  corporation 
mortgage,  for  benefit  of  bondhold- 
ers, order  appointing  receiver  of 
rents  and  profits,  F.  701,  p.  105^. 

of  railroad  mortgage,  order  for  ap« 
pointment  of  receiver  (includins^ 
amendment  of  complaint,  and 
with  full  general  powers),  F.  702, 
p.  1057. 
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FORECLOSURE  —  Continued, 
order  that  receiver  in  pay  over  snr 

plus  to  himself  as  mortgagee,  >\ 

767.  p.   1125. 
proceedings  for  tiirrey,  p.  1616. 
sale,   advertisement   of,   p.   345,   n., 

346.  n.,  347,  n.,  350»  n. 
taking  judgment  by  default  in,  p. 

1766-1772. 
trial  and  judgment  in.    See  list,  p. 

1900. 
undertaking  to  stay  on  appeal  from 

judgment,   F.   2000,  p.   2075. 
surplus  proceeding!  in,  p.  1090,  etc. 
citation  in  surrogate's  court  as  to 

iurplua,  p.  352. 
leave  to  sue  on  personal  obligation, 

independently  of,  p.  555. 
affidavit   to  move  after   foreclosure 

for  leave  to  sue  for  deficiency,  f . 

312.  p.  555. 
notice  of  motion   for   leave  to  su^* 

afterward  for  deficiency,   F.   313, 

p.  5.57. 
petition    for    leave    to    sue    for   de- 
ficiency one  who  was  not  a  party, 

F.  314,  p.  657. 
order    to    show    cause    why    leave 

should  not  be  granted  to  sue  for 

deficiency,  F.  315,  p..  558. 
order   giving   leave   to   sue   for   de- 

fij'iency,  F.  316.  p.  559. 
order    to    show    cause    why    leavo 

!«hould  not  be  granted  after  suit- 
brought  without  it,  F.  317,  p.  550. 
order     granting    leave     after    suit 

brought  without  it,  F.  318,  p.  560. 
by  advertisement,  publication  of  no- 
tice, p.  352. 
of    lien,    seizure   of   chattel    under. 

See  contents,  p.  1167. 
FOREinX  COMMISSION,  compcllinfir 
attendance  of  witness  under.      See 
contents,  p.  1700. 
FOREIGN  CORPORATION,  service  by 

publicntion,  F.  306,  p.  678. 
proceedings    for   removal   of   cause, 

F.  456,  p.  800. 
certificate  of  authority  of,  p.  626. 
security  for  costs,  F.  504,  p.  863. 
same;   where  plaintiff  is  n   foreign 

corporation,  F.  504.  p.  863. 
affidnvit  for  nttnchment  against,  F. 

828.  p.  1187. 
receiver  for.  p.  1023:  F.  728,  p.  1080. 
FORKinx     JUDGMENTROLL,     au- 

tbontinatfnir.  F.  15.3.5,  p.  1721. 
FORFEITT'RE,   indorsement   on   copy 
sumninn«  for  penalty  served  without 
complaint,  F.  367,  p.  633. 


FORGERY,  affidavit  for  arrest  in  ae- 

tion  for,  F.  932,  p.  1279, 
FORMAL   PARTS  of  pleadings,  Fomu. 

See   list,   p.    1361. 
FRACTIONS  of  a  day  not   regarde-i. 

p.  50,  382. 
FIIaUD,  security  on  obtaining  injunc- 
tion in  action  for,  p.  975. 
extrinsic    allegations    of,    to   secure 

order  of  arrest,  p.   1269. 
same;    judgment    after    defendants 

default,  p.  1756,  n. 
affidavit  to   replevy  goods   obtainsid 

by,  F.  793,  p.   1152. 
on  creditors,   proof  of  by   afildavit, 

F.  832,  etc.,  p.  1196. 
by  representation  through  connner- 
cial  agency  and  in  general  assi»3- 
ment,  proof  of,  F.  833,  p.  1198. 
in  obtaining  advances,  affidavit  for 

arrest,  F.  035,  p.  1282. 
in  contracting  or  incurring  the  !i»- 
bility,  arrest  for,  F.  942,  p.  128S. 
in    concealing    goods    to    evade    re- 
plevin, F.  049,  p.  1298. 
in  sale,  affidavit  to  examine  defer.d- 
ant   before  or   pleading  on   trial. 
F.  1015,  p.  1360. 
bill  of  particulars  of.  p.   1400,  n. 
abaterocnt  of  action  for,  p.  1433. 
FREEHOLDER,  meaning  of,  p.  454. 
FRIVOLOrS    PLEADING,    judgment 

on.  F.  1108-1110,  p.  1429,  etc, 
FURTHER  DIRECTIONS,  leave  to  ap- 
plv  for,  in  final  order,  F.  212,  p. 
33*9. 
leave  to  applv  for,   as   to  receiver, 

F.  700.  p.  1056. 
leave  for,  in  order  for  receiver,  and 
proof  of  debts  in  creditor's  actios. 
F.  700,  p.  1067. 
leave  in  judgment  to  applv  for.  F. 

1781,  p.  1803. 
after  judgment.     See  list.  p.  20S3. 
FURTHER    INSTRUCTIONS    to    re- 
ceiver, p.  1107. 
FURTHER    PARTICLTLARS,    obUin- 

ingr,  p.  1406. 
GROUNDS  OF  DECISION,  specifying. 

p.  220. 
OUARANTY  companies,  p.  455. 
GUARDIAN,  when  general  mav  sue. 
p.  587. 
proceedings  for  senice  hv  publica- 
tion, etc.,  F.  412,  p.  690.* 
reference    to    examine    account.    F. 
1341,  p.  1694. 
GUARDIAN  AD  LITEM  for  plaintiff. 
See  contents,  p.  587.     Forms,  see 
list,  p.  687. 
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GUARDL\N  AD  LITEM— Confinueii. 
for  defendant.    See  contents,  p.  833. 

Forms,  see  list,  p.  833. 
order  for  substituting,  to  Dros'ecute 
appeal  after  sole  plaintin's  death, 
F.  1185,  p.  1484. 
affidavit  to  move  to  set  aside  judg- 
ment against  infant  had  without 
appointment  of,  F.  2042,  p.  2045. 
HABEAS  CORPUS,  verification  of  pe- 
tition for,  p.  489,  n. 
verification  of  return,'  p.  489,  n. 
petition  for,  in  civil  rights  case,  F. 

475,  p.  817. 
to  remove  cause  under  revenue  laws 

to  U.  S.  court,  F.  476,  p.  820. 

ad  testificandum,  F.  1516,  p.  1706. 

HEALTH  BOARD,  injunction  against 

interference  with,  F.  636,  p.  963. 
HEARSAY  in  affidavits,  p.  11-12,  667. 
HEIR,  affidavit  for  motion  on  behalf 
of,  to  be  substituted  in  place  of 
original  plaintiff  or  defendant,  F. 
1160,  etc.,  p.  14^5,  etc. 
order  for  substituting,  to  prosecute 
appeal  after  sole  plaintiff's  death, 
R  1185,  p.  1484. 
or  devisee,  judgment  awarding  exe- 
cution against  inheritance,  etc,  F. 
1875,  p.  1945. 
leave  to  appeal,  or  move,  F.  2084,  p. 

2071. 
and  personal  representative,  stipu- 
lation for  substitution  of,  pendmg 
appeal,  F.  2113,  p.  2089. 
HIGHWAY,  injunction  against,  F.  633, 

p.  962. 
HOUSEHOLDER,  meaning  of,  p.  454. 
HUSBAND,  injunction  against  inter- 
ference  with  wife's   property,  F. 
611,  p.  952. 
petition  by,  after  marriage  of  female 

Elaintiff,  to  have  action  continued 
1  joint  names,  F.  1197,  p.  1493. 

IDENTIFICATION  of  exhibit  on  ex- 
amination before  trial,  F.  1423,  p. 
1650. 

producing  prisoner  for,  p.  1705,  n. 
IDENTITY,     affidavit     to     personal 

identity,  F.  375,  p.  644. 
IDIOCY,    discharge    from    arrest,    p. 

1314. 
IDIOT,    petition    to    authorize    next 

friend  to  sue  to  annul  marriage,  F. 

992,  p.  1329. 
JMHEDIATELY,  meaning  in  statute 

which  requires  publication,  p.  352. 
IMPEACHING  affiant's  credibility,  p. 
141. 


IMPEACHING  —  Continued. 

credibility  of  an  affiant  or  of  an 
alleged  material  witness,  affidavit, 
F.  80,  p.  187. 

official  return,  p.  375. 
IMPOUNDING.       Order     impounding 

papers  for  basis  of  prosecution  for 

perjury,  F.  122,  p.  271. 
INCOMPETENT.    See  Insane. 
INDEMNITY,    affidavit    to    move    to 
substitute  indemnitor  as  defend- 
ant in  place  of  sheriff,  F.  1191,  p. 
1488. 

consent  of  indemnitors  to  be  substi- 
tuted in  place  of  sheriff,  F.  1192, 
p.  1489. 

order  substituting  indemnitors  for 
sheriff,  F.  1193,  p.  1490. 

to  third  claimant  in  replevin,  under- 
taking for,  F.  810,  p.  1165. 

bond  of,  to  sheriff  on  attachment,  F. 
864,  p.  1225. 

the  same;  on  execution,  F.  38,  p.  35. 

to  sheriff,  by  deputy,  F.  39,  p.  35. 

undertaking  of,  to  sheriff  for  levy- 
ing on  property  other  than  a  ves- 
sel or  cargo,  F.  875,  p.  1230. 

on  levy  of  execution.     See  list,  p. 
2124. 
INDEX  of  files,  p.  57. 
INDEXING  Us  pendesB,  p.  888. 

notice  therefor,  F.  523,  p.  895. 
INDORSEMENT,  general  rules  as  to, 
p.  64. 

on  returning  notice  of  resettlement 
as  irregular,  F.  143,  p.  283. 

on  copy  summons  for  penalty  served 
without  complaint,  F.  367,  p.  633. 

of  attachment  for  contempt,  F. 
1257,  p.  1541. 

by  commissioner  on  exhibit  an- 
nexed to  deposition,  F.  1477,  p. 
1683. 

by  clerk  or  judge  of  receipt  of  de- 
position, F.  1481,  p.  1684. 

on  execution  against  property,  F. 
2200-2211,  p.  2164,  etc. 

same;  against  the  person,  F.  2224, 
p.  2182. 
INFANCY,  discharge  from  arrest,  p. 

1314. 
INFANT,  naming  in  summons,  p.  628. 

verification  of  petition  to  dispose  of 
real  estate,  p.  489,  n. 

petition  to  authorize  next  friend  to 
sue  to  annul  marriage,  F.  992,  p. 
1329. 

service,  by,  p.  637,  n. 

personal  service  of  process  on,  7* 
371,  p.  642. 
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INFANT  —  Continued. 

order  for  serivoe  of  process  by  sub- 
stitution, F.  388,  p.  660. 

proceeding  to  serve  by  publication, 
F.  390,  p.  672. 

proceedings  for  service  by  publica- 
tionA,  etc.,  F.  412,  p.  000. 

guardian  ad  litem  for  plaintiff,  p. 
587. 

defendant  proceedings  by,  for  ap- 
pointment of  gtmriian  ad  litem, 
p.  8:J3. 

proceedings  against  infant  defend- 
ant by  plaintiff  to  have  guardian 
ad  litem  appointed,  F.  48S,  p.  841. 

—  plaintiff,  aecttxity  for  cotta,  p. 
850,  n. 

coming  of  age  pending  auit,  p.  835. 

born    pending   suit,   brought   in,   F. 
1118.  p.  1445. 
IN  FORMA  PAUPERIS,  leave  to  sue, 
p.  572. 

infant  suing,  p.  588. 
INITIALS  of  names  in  summons,  p. 

624. 
JNJl'NCTIONS.    See  contents,  p.  898. 

obtaining.    See  list,  p.  898. 

the  security.    See  list,  p.  971. 

serving  and  enforcing.  See  list,  p. 
980. 

getting  rid  of.     See  list,  p.  983. 

enforcing  the  seciu-ity.  See  list,  p. 
092. 

limit  of  time  for  decision  of  motion, 
p.  15.5. 

distinguished  from  prohibition  and 
stay,  p.  412. 

allowed  on  submission  of  contro- 
versy, p.  612. 

before'  sen- ice  of  summons,  p.  636. 

of  previous  action,  p.  822. 

as  a  method  of  securing  possession 

•   of  property,  p.  876. 

power  of  the  court  to  grant  tempo- 
rary, p.  901. 

against  a  trespass  by  defendant 
:.l>ates  on  death,  p.  1433. 

against  one  who  has  combined  with 
defendant  pending  suit,  F.  1120,  p. 
1446. 

bringmg  in  new  defendant  under,  F. 
1120,  p.  1446. 

order  continuing,  pending  leave  to 
serve  additional  papers,  F.  125,  p. 
273. 

"  until  further  order,"  p.  233. 

order  of  adjournment,  after  appear- 
ance, with  continuance  of  appoint- 
ment of  receiver,  and  injunction 
meanwhile,  F.  126,  p.  273. 
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INJUNCTIONS  —  Continued. 

order  of  adjournment  on  objection 
to  jurisdiction,  and  oontinoing  in- 
junction, F.  127,  p.  273. 

in  action  by  people  to  dLsolve  in- 
solvent coiporatioii,  F.  723,  724^  p. 
1081. 

forbidding  creditors  of  corporation 
to  sue  pending  sequestration,  F. 
727,  p.  1085. 

the  same;  in  voluntary  dissolutios, 
F.  729,  p.  1087. 

pending  motion  to  vacate  oxder,  F. 
129,  p.  274. 

resettlement  of  order  for,  F.  146,  p. 
284. 

and  appointment  of  receiver,  motion 
for,  F.  676,  p.  1028. 

with  order  to  show  cauae  why  r^ 
ceiver  should  not  be  appointed. 
F.  677,  p.  1028. 

clauses  in  order  for  receiver  in  cred- 
itor's action,  F.  693,  p.  1040. 

order  granting,  against  corporatioc 
and  appointing  receiver  of  prop- 

.  erty  because  of  misconduct  of  of- 
ficers (with  suspension).  F.  7L% 
p.   1074. 

against  corporation  and  receiver  of 
its  property,  order  grant  ii^.  F. 
724,  p.  1081. 

reference  of  specific  question  of  fact 
arising  on  motion  for  injime- 
tion,  F.  1331,  p.  1591. 

exception  to  referee's  report  assess- 
ing damages,  F.  1357,  p.  1600. 

provision  suapending  operation  st, 
F.  1867-1868,  p.  1940. 

from  U.  S.  court  against  proceed- 
ings in  State  court,  p.  757,  790l 

against  State  court,  under  limited 
Liability  Act,  p.  824. 

affidavit  by  purchaser  at  exeeutioa 
sale  for  order  to  enjoin  waste,  F. 
2220,  p.  2177. 
INQUEST,  on  same  day  as  service  of 
affidavit  of  merits,  p.  382. 

attorney  may  stipulate  to  open,  p. 
435. 

judgment  on,  F.  1697-1699,  p.  1851, 
1852. 

notice  of  motion  (or  order  to  show 
cause)  to  open,  F.  2043,  p.  2016. 

order  granting  or  denying  motion  to 
open,  F.  2044-2056,  p.  2047,  etc. 
INQUIRY,  writ  of  to  ascertain  dam- 
ages caused  by  injunction,  F.  671, 
p.  995. 

writ  of,  F.  1573,  p.  1759. 


INDEX  OF  SUBJECTS  AND  FOBMS. 


2247 


[Volume  I  end8  with  page  1169.] 


INQUISITION  of  jury  upon  claim  to 
property  levied  on,  F.  874,  p. 
1230. 

of  damages,  F.  1576,  p.  1760. 
INSANE,  verification  of  petition  for 
appointment  of  committee,  p.  480  n. 

leave  for  actions  by  or  against,  p. 
565. 

personal  ser^dce  of  process  on,  F. 
372,  p.  643. 

order  for  service  on  another  person 
in  addition,  F.  373,  p.  643. 

order  for  service  of  process  by  sub- 
stitution, F.  388,  p.  650. 

defendant,    proceedings    to    appoint 
guardian  ad  litem,  F.  487,  p.  840. 
INSOLVENCY,  publication  of  notice 
in,  p.  346,  n. 

publication  of  notices  to  creditors 
and  parties  in  interest,  p.  349,  n. 

—  insolvent  proceedings  must  begin 
by  order  to  show  cause,  p.  127. 

verffication  of  petition  for  discharge 
of  insolvent  or  exemption  from  ar- 
rest, p.  489,  n. 

—  insolvent  to  give  security  for 
costs,  p.  864. 

—  insolvent  plaintiif,  displaced  by 
assignee,  F.  1141,  p.  1461. 

INSPECTION  of  documents  to  enable 
plaintiff  to  plead,  petition  for,  F. 
1012,  p.  1351. 
affidavit  to  obtain  examination  of 
defendants,  to  enable  plaintiff  to 
plead  (action  by  stocknolders  for 
accountinff),  F.  1013,  p.  1353. 
See   DiscovEBT 
INSTRUCTIONS  to  receiver,  p.  1106. 
INSURANCE,  injunction  against  pay- 
ing or  receiving,  F.  610,  p.  052. 
INTERESSE    SUO,    exammation,    p. 

1106. 
INTEREST     on     bonds,     injunction 

against  payment,  F.  628,  p.  958. 
INTERLINEATIONS    as    an    amend- 
ment, F.  34,  p.  23. 
INTERLOCUTORY   JUDGMENT,   ef- 
fect of  death  of  party,  p.  1436. 
on  demurrer,  F.  1600,  p.  1778. 
with    reference    thereunder,    before 
final  application  to  the  court  for 
judgment,  F.  1794-1803,  p.  1900, 
etc 
in  divorce,  F.  1908,  p.  1964. 
to  admeasure  dower,  F.  1933,  p.  1978 
for  sale  to  pay  dower,  F.  1941,  p. 

1984. 
for  actual  partition,  F.  1980-1983,  p. 
2013. 


INTERLOCUTORY      JUDGMENT  — 
Continued, 
for  sale  in  partition,  F.  1999-2013, 

p.   20,   23,   etc. 
INTERLOCUTORY      PROCEEDINGS 

peculiar    to   divorce.    Forms,    see 

list,  p.  1329. 
overlapping  judgment,  power  of  at- 
torney in,  p.  389. 
INTERPLEADER,  removal  of  action 

for,  p.  766,  n. 
affidavit  denying  collusion,  to  annex 

to  a  bill  of,  F.  533,  p.  916. 
action  of,  notice  of  motion  before 

court  or  judge  for  injunction,  F. 

636,  p.  917. 
Injunction  in  action  of,  F.  645,  p. 

926.  '^ 

injunction  in  case  of,  7.  642,  p.  966. 
proceedings  of,  F.  1144,  p.  14^,  etc. 
order  of,  F.  1151-1155,  p.  1469,  etc. 
same,  where  defendant  disputes  lia- 
bility in  whole  or  in  part,  F.  1158, 

p.  1474. 
in  foreclosure,  order  of,  F.  1153,  p. 

1470. 
order    of,    on    delivery    of    specific 

property,  and  appointing  receiver 

therefor,  F.  1154,  p.  1471. 
another  Form;  securities  to  be  de- 
livered   to   a   trust   company,   F. 

1155,  p.  1472. 
affidavit  to  obtain  in  two  causes  in 

the  same  court,  F.  1156,  p.  1472. 
recital  in  judgment  after,  F.   1705, 

p.  1856. 
judgment  directing  that  action  be 

commenced,  F.  1869,  p.  1942. 
order  for  judgment  and  reference, 

F.  1870,  p.  1942. 
INTERROGATORIES  as  to  contempt, 

F.  1266,  p.  1548. 
on  commission   to   take  deposition 

without    the    State;    settled    by 

consent,  F.  1451,  p.  1670;  by  order, 

F.  1468,  p.  1677. 
INTERVENING  on  original  petition, 

F.  199,  p.  329. 
by  asking  removal  to  U.  S.  court, 

p.  754. 
of  third  person  in  replevin,  p.  1161; 

F.  807,  p.  1164. 
of  third  person  claiming   property 

attached,  p.  1246. 
proceedings   of   a    third    person   to 

come  in.  Forms,  see  lists,  p.  1476, 

1492. 
bringing  in  additional  party  on  his 

own  application,  p.  1492. 
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INTERVENING  —  Continued. 
in  divorce,  Appearance  by  oo-reapond- 
ent,  F.  1903,  p.  1961. 
INTIMIDATION  of  employes,  injunc 

tion  against,  F.  637,  p.  964. 
IN\*£NTORY   of   property    attached, 

F.  839,  p.  1207. 
IRREGULARITY,  specifying  in  notice 
of  motion,  p.  122. 
not  specified,  on  motion,  p.  150. 
IRRELEVANT     MATTER,     striking 

out,  p.  1418. 
ISSUES  of  law  an  enumerated  mo- 
tion, p.  72. 
or   reference   to   decide   motion,  p. 

155. 
affidavit  to  move  for  trial  of  by  a 

jury.  F.  1730.  p.  1867. 
notice   of   motion   for,  F.   1731,   p. 

1868. 
proposed  for  trial  by  jury,  F.  1732, 

p.  1868. 
decision  bv  court  after  jury  trial  of 

part  of/F.  1786,  p.  1896. 
same;   after  jury   trial  of  all  the 

issues,  F.  1782,  p.  1893. 
order   setting  aside  issues   already 
tried,  and  directing  new  issues  for 
trial,  F.  i<87,  p.  1897. 
trial  of  by  referee,  in  divorce,  F. 
1901,  1904-1906,  p.  1959,  1962,  etc. 
trial  of  by  jury,  in  divorce,  F.  1902, 
1907.  p.  1960,  1963. 
JAIL   LIBERTIES,   underUking   for, 

F.  967,  p.  1316. 
JOINING    AND    SEVERING    PETI- 

TIONS,  p.  316. 
JOINT  BL^SINESS,  order  appointing 
managing    receiver    of,    F.    711,    p. 
1071. 
JOINT  DEBTOR  not  served  in  a  pre- 
vious actionr,  judgment  against,  F. 
1725,  p.  1863. 
JOINT  INTEREST,  notice  to  one  of 

several  jointly  interested,  p.  196. 
JOINT  STOCK  COMPANY,  naming  in 
action,  p.  628. 
or    unincorporated    association    or 
partnership    under    the    statute, 
judgment  against,  F.  1871,  p.  1943. 
JUDGE,   where   or   before   whom   to 
move,  p.  88-98. 
power  to  stay  proceedings,  p.  415. 
dutv  of,  in  approving  security,  p. 

463. 
removal  of  cause  for  disqualification 
of.  p.  1745. 
'     may   settle  c«a«,   etc.,   after   term 
expired,  1829,  n. 


JLIXSE'S  ORDER,  how 

from  that  of  court,  p.  212,  215. 

(general   form),   F.    96,  p.    257;   F. 
819op.  1174. 
JUDGMENT,  distinguished   ixma  or- 
ders, p.  200. 

leave  to  sue  on,  p.  561. 

suits  auxiliary  to,  p.  756. 

action  on  foreign,  afiSdavit  for  ar- 
rest in  action  for,  F.  041,  p.  12S7. 

on  agreed  statemeBt  of  facta,  F.  356, 
p.  615. 

altcnatiye  notice  of  motion  for,  p. 
1143. 

answer  after  judgment,  a  new  suit, 
p.  777. 

entered  on  admission  of  service  and 
waiver  of  answer,  F.  386,  p.  6il 

after  failure  to  answer  pursuant  to 
leave  of  Appellate  Division  on 
reversing  oider  on  demurrer,  F. 
2146,  p.  2108. 

"lien  suspended  on  appeat,"  affida- 
vit to  obtain  order  to  mark,  F. 
2104,  p.  2083. 

on  appeal,  F.  2141,  p.  2105. 

on  dismissal  of  appeal,  F.  2142,  p. 
2106. 

after  modification  on  appeal,  F. 
2130,  p.  2099. 

of  reversal  on  appeal,  F.  2133-2138, 
p.  2103,  etc. 

amtt  after,  p.  1271. 

arrest  in  action  on  a  foreign  judg- 
ment, F.  941,  p.  1287. 

asiignment,  set-off,  discharge  aad 
satisfaction.    See  list,  p.  2055. 

does  not  terminate  the  attorney^ 
duty  of  loyalty,  p.  387. 

power  of  attorney  to  stipulate  after. 
p.  433. 

attorney  may  stipulate  to  open,  p. 
435. 

for  cancellation  of  instrument,  F. 
1779,  p.  1892. 

by  confeaaion,  p.  598;  F.  348,  p.  601. 

injunction  against  entering  confes- 
sion, F.  612,  p.  953. 

by  consent  on  summons  served,  F. 
384,  p.  651;  on  acc^tod  offer,  F. 
1307,  p.  1574. 

—  where  plaintiff's  recovery  entitled 
defendant  to  cotta,  F.  1726,  p. 
1863. 

—  where  defendant  is  entitled  to 
costs  by  reason  of  offer  not  ac- 
cepted. F.  1727,  p.  1863. 

for  double  or  treble  damage^  F. 
1720,  p.  1860. 
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JXJIX^MENT  —  Continued. 

—  awarding  money  previously  paid 

into  court,  F.  1724,  p.  1862. 
effect  of  death  of  party,  p.  1435. 

after  death  of  defendant,  p.  1440,  n. 
to  include  order  of  substitution,  F. 

1134,  p.  1456,  n. 
taking  by  def«iilt»  on  failure  to  en- 
ter appearance,  or  to  plead.    See 
list,  p.  1748. 

Form  of  taken  by  default,  entered 
by  the  clerk,  F.  1665,  p.  1763. 

directed  by  court  after  damages  as- 
sessed by  sheriff's  jury,  F.  1578, 
p.  1761. 

—  where  service  was  by  publication, 
F.  1583,  p.  1766. 

in  foreclosure,  F.  1040,  p.  1001. 

for  failure  to  reply,  F.  1505,  p.  1774. 

by  defendant's  default  when  cause 
is  reached  on  the  calendar,  F. 
1600,  p.   1851. 

taking  deposition  to  carry  into 
effect,  F.  1432,  p.  1662. 

dismissing  action  without  trial,  F. 
1207,  p.  1566. 

on  dismissal  of  complaint  for  plain- 
tiff's failure  to  appear,  F.  1700, 
p.  1853. 

of  non-suit   or  dismisssal  of  com- 

f plaint   at   the   trial,   F.    1702,   p. 
854. 
dismissing  the  complaint  upon  the 

merits,  or  without  prejudice,  F. 

1776-1780,  p.  1860. 
for  divorce  mterlocutory,   F.   1006, 

p.  1062;  F.  1008,  p.  1064. 
for  divorce,  final,  F.  1010,  p.  1066. 
admeasuring    dower,    or    filing    an- 
nual charge  therefor,  F.  1038,  p. 

1082. 
in  ejectment,  F.  1047,  1048,  p.  1080. 
security  on  enjoining  ezecntion,  p. 

073. 
against  executor  or  administrator, 

F.  362.  p.  621. 
for  foreclosure  and  sale,  F.   1040- 

1055,  p.  1001,  etc. 
allowing  plaintiff  to  redeem,  F.  2020, 

p.  2031. 
recital  that  guardian  ad  litem  was 

appointed,  p.  836. 
( irregular ) ,    against    infant  —  order 

that  it  stand  confirmed,  F.  486,  p. 

840. 
effect  on  injunction,  p.  087. 
on  inquest,  F.  1607-1600.  p.  1851. 
interlocutory.      See  Inteblocutobt 

JUDQMKRT. 

effect  on  lis  pendens,  p.  880. 


JUDGMENT  —  Continued, 

offering,  without  trial.  See  list, 
p.  1560. 

on  accepted  offer,  F.  1307,  p.  1574. 

order  to  show  cause  why  previous 
order  opening  default  should  not 
be  declared  waived,  F.  130,  p.  275. 

order  declaring  previous  order  open- 
ing default  to  have  been  waived, 
F.  131,  p.  276. 

motion  to  open.  See  list  of  Forms, 
p.  2042. 

on  service  by  publication,  F.  446, 
p.  746. 

parties,  in  favor  of  plaintiff,  against 
a  part  of  the  defendants,  F.  1721, 
p.  1860. 

in  favor  of  a  part  of  the  plaintiffs, 
against  all  the  defenoants,  F. 
1772,  p.   1861. 

in  favor  of  a  part  of  the  plaintiffs, 
against  a  part  of  the  defendants, 
F.  1723,  p.  1861. 

against  a  joint  debtor  not  served  in 
a  previous  action,  F.  1725,  p. 
1863. 

for  actual  partition,  F.  1000-1004, 
p.  2018,  etc. 

after  sale  in  partition,  F.  2018,  p. 
2020. 

on  the  pleadings,  p.  1425. 

after  r^erence  of  a  special  question 
followed  by  findings  of  the  court 
on  the  remaining  issues,  F.  1814, 
p.  1011. 

where  an  issue  of  fact  as  to  one 
defendant  has  been  tried  by  a  ref- 
eree, and  a  reference  had  on  d«$- 
fault  of  other  defendants,  and 
exceptions  have  been  taken  to  the 
report,  F.  1815,  p.  1012. 

on  referee's  report,  F.  1853,  p.  1920, 

on  reference  of  claim  against  dece- 
dent, F.  362,  p.  621. 

for  reformation,  F.  1884,  p.  1048. 

on  remittitur,  F.  2163,  p.  2121. 

relief  in  various  special  cases,  F. 
1856,  etc.,  p.  1031,  etc. 

amending  or  confirming,  and  limit- 
ing time  to  review,  etc.  See  list, 
p.  2034. 

to  stand  as  seeiuity,  practice  on, 
F.  2040,  p.  2040. 

proceedings  against,  founded  on 
service  on  former  attorney,  p.  655. 

founded  on  publication,  extra  terri- 
torial effect  of,  p.  663. 

setting  aside,  upon  motion,  p.  78. 

signature  by  judge,  p.  1887,  n. 
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JUDGMENT  —  Continued. 
on  decision  after  trial  by  the  court, 

F.   1758,  p.   1885. 
after    trial,    and    reference    prelim- 
inarr  to  final  judgment,  F.  181.1, 
p.  1911. 
on  nndertakingy  p.  993. 
order  vacating.     See  list  of  Forms, 

p.  2042. 
vacating   with   conditions  and  con- 
sent thereto,  F.  115,  p.  268. 
vacating,   for   proceeding   in   wron^ 

county,  F.  178,  p.  302. 
on  verdict,  F.  1703-1719,  p.  1854. 
after  verdict,  on  special   issues,   F. 
1784,  p.   1895. 
JUDGMEXT-CREDITOR,  receiver  and 
injunction  in  suit  by,  p.   1026. 
affidavit  by,  to  move  to  come  in  be- 
fore judgment  as  co-plaintiff  in  a 
creditor's  action,  F,  1199,  p.  1497. 
order   allowing   to   come   in   as   co- 
plaintiff   in   creditor's   action,   F. 
1200,  p.  1498. 
action      to     sequestrate     corporals 
property,   affidavit   to   obtain   ap- 
pointment of  receiver  in,  F.  718, 
p.  1076. 
JUDOMENTROLL,   order   amending, 
F.  26.  p.  20. 
authenticating  foreign,  F.   1535,  p. 
1721. 
JUDICIAL  SALE.    See  list  of  Forms, 
p.  2186. 
vacated  on  motion  by  petition,   p. 

309,  n. 
citation  in  surrogate's  court,  as  to 

surplus,  p.  352,  n. 
receiver's  petition  for  leave  to  sell 

ansets,   F.   748,   749,  p.    1110. 
order   permitting   sale   by   receiver, 

F.  750,  p.   1112. 
order  confirming.  F.  751,  p.  1113. 
petition  to  compel  purchaser  to  per- 
form, F.  752,  p.  1114. 
directions  as  to  mode  in  foreclosure, 

F.  1949-1955,  p.  1990,  etc. 
directions    as    to,    in   partition,    F. 
1999-2013,  p.  2023,  etc. 
JL^ATS   of  affidavit,   requisites  and 
effect,  p.   12. 
Forms  of  jurat,  F.  14-24,  pp.  13-18. 
where    the    deponent    is    a    lunatic, 
blind,  or  illiterate,  or  a  foreigner, 
F.  15.  p    14.  15. 
of  affidavit  taken  without  the  State, 
before    a    commissioner,    for    use 
within  the  SUte,  F.  18,  p.  16.     I 
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taken   without  the  State,   before  a 

mayor,  needing  no  further  anthen- 

tication    (N.  V.  statutes),  F.  10. 

p.   16. 

for  use  in  New  York,  taken  before 

a  judge  in  Canada,  F.  21,  p.  17. 
taken   without,   for   use   within  the 
States     of     Connecticut,     Maine, 
Massachusetts,    New    Hampshirr» 
or  Vermont   (before  commiasioiiLr 
for  such  State),  F.  23,  p.   18. 
of  affidavit  taken  without  New  Jer* 
sey    for   use   within    New   Jersey 
(before    commissioner     for    Xeo- 
Jersey),  F.  24.  p.  18. 
or    record    of   oath    or    affirmation, 
p.  203. 
JURISDICTION,   want   of,    raised  br 
motion  or  pleading,  p.  80. 
after  judgment,  p.  83. 
motions   before    service    of    process. 

p.  82. 
as  deperdent  U(K>n  sufficieocv  of  no- 
tice, p.  198. 
consent  to  hearing  by  judge  having 

no,  p.  212. 

order  of  adjournment  on   objectio!i 

to  jurisdiction,  and  continuing  is- 

junction,  F.  127,  p.  273. 

as  dependent  on  publication,  p.  364. 

return  of  service  omitting  to  state 

place,  p.  371. 
distinction    between    want    of,   sod 

want  of  power,  p,  420,  n. 
plaintiff's    proceedings    relating   to. 

p.  622. 
what  defects  in  summons  affect,  p. 

629. 
as  dependent  upon  summons,  p.  639. 
not  affected  by  defects  in   proof  of 

service,  p.  641. 
by  admission  of  service,  p.  649,  n. 
when  gained  by  admission  of  service, 

p.  649,  n. 
as  dependent  upon  form  of  allega- 
tion of  non-residence,  p.  668. 
as  affected  by  defect  in  proof  of  ser- 
vice, p.  670. 
defendant's     proceedings     touching. 

p.  731. 
voluntary  appearance  as  giving,  p. 

733. 
when  questioned  by  motion,  p.  741. 
as  affected  by  defects  in  summon?  or 

service,  p.  742. 
of   and    removal   to    U.    S.    circuit 

court,  p.  753. 
ousted  by   filing  petition-,  etc.,  for 
removal,  p.  772. 
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JURISDICTION  —  Continued. 

ivhat  is  a  Federal  question,  p.  773. 

of  person  of  infant  or  lunatic,  p. 
833. 

receiver  of  property  in  a  foreign 
juriftdictjon,  p.  1(>01. 

striking  out  party  beyond,  F.  1112, 
p.  1441. 
JTJRISDICTIONAL  OBJECTION,  or- 
der deciding,  F.  106,  p.  264. 

clause  in  order  as  to,  F.  106,  p.  264. 
JUROR,  withdrawing,  and  amending, 

F.  1628,  p.  1797. 
JURY,  notice  by  sheriff  of  calling,  to 
try   claim   to   property  attached, 
F.  868,  p.  1228. 

motion  for  special  or  sttttck  jury, 
F.  161^-1621,  p.  1792,  etc. 

for  foreign,  F.  1622,  p.  1794. 

stipulation  for  trial  by  court  with- 
out, F.  1728,  p.  1865. 
JUSTIFICATION     of     sureties,     ex 
parte,  p.  460. 

of  sureties  on  notice,  p.  467. 

and  exception  on  undertaking  on 
appeal,  F.  2095,  p.  2078. 

or  new  undertaking  on  appeal;  or- 
der   allowing   new   notice   of,    F. 
2098,  p.  2079. 
LACHES  in  making  motion,  p.  83. 

in  moving  for  security  for  costs  not 
necessarily  a  waiver,  p.  856. 

sufficient  to  move  to  cancel  lis  pen- 
dens, p.  891. 
Iu\NGUAGE,  all  legal  proceedings  to 

be  in  English,  p.  357. 
LEASE,  injunction  against  breach  of, 
F.  582-584,  p.  940. 

injunction  against  preventing  lessee 

of  theatre  from  using  it,  F.  684, 
p.  941. 

injunction  against  breach  of,  F.  639, 
p.  965. 

by  receiver,  p.  1018. 

replevying  chattels   leased,  F.   793, 
p.  1153. 
LEAVE  to  plaintiff  to  amend  on  open- 
ing judgment,  F.  2051,  p.  2049. 

to  answer  on  a  change  of  parties, 
F.   1173,  p.   1481. 

to  appeal,  F.  2080-2084,  p.  2065,  etc. 

to  plaintiff  to  discontinue  on  open- 
ing judgment,  F.  2061,  p.  2049. 

to  plead  discharge  after  judgment, 
and  leave  to  plaintiff  to  discon- 
tinue. F.  2070,  p.  2061. 

to  issue  execution.    See  list,  p.  2123. 

to  file  suggestion,  p.  446. 
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to    apply    for    further    directions; 
clauses  as  to,  in   final  order,  l'\ 


212,  p.  S3U. 

to  apply  for  further  directions  on 
special  reference,  F.  1346,  p.  1595 

to  apply  for  further  directions,  at 
foot  of  judgment,  F.  1923,  p.  1972. 

to  heir,  executor,  etc.,  to  move 
against  a  final  judgment  for  error 
in  fact,  F.  2040,  p.  2044. 

reserved  in  order  denying  injunc- 
tion, to  apply  again,  or  in  a  par- 
tial injunction  to  apply  for  more 
stringent  injunction,  on  further 
evidence,  F.  552,  p.  932. 

in  injunction  order,  to  defendant  to 
move  to  modify  or  dissolve,  F. 
653,  p.  932. 

to  intervene  on  original  petition, 
F.  200,  p.  330. 

to  marry  again,  F.  1979,  p.  1975. 

to  object  to  evidence  after  report, 
F.   1345,  p.   1595. 

to  read  copy  document,  F.  1373, 
1374,  p.   1611. 

to  read  minutes  or  case,  F.  1375, 
p.  1611. 

for  reargument  of  motion,  F.  160, 
p.  291. 

to  renew  motion,  p.  159. 

to  renew,  motion  for,  F.  83,  p.  188. 

to  renew  application  to  renew  mo- 
tion, F.  85,  p.  189. 

to  renew  motion  reserved  in  order, 
p.  232. 

to  renew  denied  motion,  F.  108, 
p.  265. 

to  serve  additional  papers,  and  con- 
tinuing injunction  meanwhile,  F. 
125,  p.  273. 

to  serve  additional  papers  in  in- 
junction order,  F.  538,  p.  919. 

to  make  supplemental  complaint, 
F.  1177,  p.  1482. 

to  withdraw  papers  from  files,   F. 
1286,  p.   1561. 
LEAVE  TO  SUE,  generally.    See  con- 
tents, p.  542;  for  Forms,  see  list, 
pp.  542,  643. 

order  denying  motion  made  on  peti- 
tion without  prejudice  to  an  ac- 
tion, or  with  leave  to  sue,  F.  190, 
p.  324. 

order  denying  original  petition 
without  prejudice  to  an  action, 
or  with  leave  to  sue,  F.  206,  p. 
333. 

notwithstanding  sUy,  F.  232,  p.  420. 
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LEAVE  TO  BVE^  Continued, 

U.  S.  eourt  receiver  aiiiieceMary» 
p.  763. 

or  defend  m  m  poor  person.  Fonns^ 
see  list,  p.  850. 

to  receiver  to  sue,  p.  1019. 

receiver,  p.  1020. 

to  receiver  to  sue,  sell,  etc.,  F.  $92, 
p.  1039. 

to  receiver  of  railroad,  F.  702,  p. 
1067. 

to  creditor  or  stockholder  to  com- 
mence action  for  dissolution  of 
corporation,  F.  726,  p.  1084. 

in  divorce,  p.  1329. 

neglect  to  obtain   leave  to   sue   as 
ground  of  motion  to  dismiss,  F. 
1290,  p.   1562. 
LEGAL  NOTICES,  publication  of,  p, 

341. 
LEGATEE,  leave  to  sue  administra- 
tion bond,  F.  310,  p.  563. 

notice  of  motion  for,  to  intervene^ 
F.  1205.  p.  1502. 
LEGITIMACY     or     illegitimacy     of 

child,     judgment     establishing,     F. 

1914,  p.  1969. 
LETTER-BOX,   service  by  depositing 

in.  p.  397,  399. 
LETTER-PRESS  COPIES,  p.  45. 
LETTERS,  injunction  against  taking 
from  pos^office,  F.  541,  p.  922. 

injunction    against    publishing   pri- 
vate letter,  F.  695,  p.  946. 
LEVY,  affidavit  to  replevy  goods  un- 
der, F.  793,  p.  1152. 

of  execution,  and  indemnity.      See 
list,  p.  2124. 
LIABILITY     LAW,     EMPLOYERS', 

notice  under,  p.  525. 
LIBEL,  order  for  bill  of  particulars 
in  action  for,  F.  1071,  p.  1402. 

examination   before  trial   in  action 
for,  F.  1402,  p.  1638. 
LIEN,  notice  of  object  of  action  and 
no  personal  claim,  F.  368,  p.  633. 

service  of  summons  by  publication, 
p.  664,  n. 

lis  pendens  in  action  to  establish, 
p.  879,  n.,  882;  F.  622,  p.  893. 

motion  for  seirure  of  chattel  under. 
See  Lien,  p.  1167. 

on  chattels,  foreclosure  of.  See  con- 
tents, p.  1167. 

claiming  on  attached  goods,  F.  836, 
p.  1219. 

judgment  in  action  to  enforce  lien 
of  attorney  after  settlement  in 
violation  thereof,  F.  1866,  p.  1931. 


LIEN  —  Continued, 

suspended   on   appeal;    aifidaTtt    to 
obtain  order  to   mark  judgment, 
F.  2104,  p.  2083. 
LIGHTS,    injunction    as    to,    F.    568, 

p.  036. 
LIMITATIONS,    avoided    by    afaeew* 
without  designating  agent,  F.  395, 
p.  677. 
as  to  party  brought  in,  p.  720. 
LIMITED  LIABILITY  of  ahipowners. 

p.  823. 
LIMITED   UABIUTY   ACT,    service 

of  process  under,  p.  656,  n. 
US    PENDENS.       See   contents   and 
list  of  Forms,  p.  879. 
as  a  method  of  securing  poaseasioa 

of  property,  p.  876. 
effect  of  replevin,  p.  1147. 
order  cancelling,  F.  525,  p.  S96. 
recital  of  in  judgment,  F.    1767,  p. 


LUNACY,    discharging    from    arrest, 

F.  965,  p.  1314. 
LL^ATIC,  verification  of  petition  for 

appointment     of     committee,     p. 

492,  n. 
leave  for  actions  by  or  against,  p. 

565. 
petition    of    committee    of    lunatic, 

etc.,  for  leave  to  sue,  F.  337,  p. 

583. 
personal    service    of    summons    on. 

F.  372,  p.  643. 
petition  to  authoriae  next  friend  to 

sue   to  annul   marriage,    F.   992, 

p.   1329. 
MAIU   service   by,   p.    397;    aee   also 

p.  663. 
double  time  after  service  by,  p.  399. 
same;    after    service    of   one's   own 

Steading  by,  p.  399,  n. 
dOUS  PROSECL^nON,  requir- 
ing  stipulations    not   to    sue,  p. 
1305,  n. 

ejLsmination  before  trial  in  aetioii 
for.  F.  1406,  p.  1641. 
MANAGER,  in   U.   S.  court,   sneable 
without  leave,  p.  763. 

same;  to  follow  State  law,  p.  763. 

relationship  to  judge  diaqusdifies  in 
U.  S.  court,  p.  764. 

continuing  business,  p.  998. 

receiver  to  carry  on  business,  F.  701, 
706,  706.  p.  1061,  etc. 

of    partnership    business,    appoint- 
ment of,  F.  710,  p.  1070. 

of  joint  adventure,  F.  711,  p.  1071. 

of  mine,  F.  712,  p.  1072. 
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MANDAMUS,  when  heard  as  enumer- 
ated motion,  p.  72. 
to  compel  entry  of  order,  p.  240. 
to  compel  judge  to  settle  case,  etc.» 
p.   1829,  n. 
MANDATORY  INJUNCTIONS,  p.  908. 
against  refusal  to  pay  over  funds, 
pursuant    to    a    continuing    con* 
tract.  F.  632,  p.  959. 
MARRIAGE,     petition    to    authorize 
next    friend   of    infant,    idiot,   or 
lunatic  to  sue  to  annul,  F.  992, 
p.  1329. 
order  allowing  next  friend  to  sue  to 
annul,  F.  993,  p.  1331. 
MARRIED  WOMAN,  undertaking  of. 
p.  454. 
how  named  in  summons,  etc.,  p.  624. 
MARSHAL,  proceedings  to  take  prop- 
erty from  sheriff,  F.  471,  p.  813. 
condition  in  bond  of,  F.  40,  p.  36. 
MECHANICS*     LIENS,    allidavit    on 
motion  to  consolidate  actions  on, 
F.  1232,  p.  1521. 
offer  of   judgment   in,   F.    1300,   p. 
1571. 
MEMBER   OF  CONGRESS,   privilege 
from     service     of     summons,     p. 
743,  n. 
MEMORANDUM       OF       JUDICIAL 

SALE,  F.  2239,  p.  2193. 
MERITS,  affidavit  of,  F.  52,  p.   1G9; 
F.    1031,    p.    1373;    F.    1604,    1605, 
p.  1784,  etc. 
MINES,  injunction  as  to,  p.  U37,  n. ; 
F,  560,  p.  934. 
order    appointing    manager    cf,    F. 
712,  p.  1072. 
MINUTES,  order  on,  in  open  court, 
p.  210. 
suggestion  on,  F.  248,  p.  447. 
of  clerk  on  trial  by  jury,  F.  1631- 

1638,  p.  1800,  etc. 
entry   as   to   oath,   in   referee's,   F. 
1839,  p.   1924. 
MISCONDUCT   of   corporate    officers, 
remedy  for,  p.  1027.     Judgment,  F. 
1859,  p.  1932. 
MISNOMER  in  summons,  p.  623,  744. 
amending,  p.  717. 
by  defendant  not  served,  p.  742. 
on  arrest,  p.  1272,  n. 
MISTAKE  in  entitling  order,  p.  215. 
in  stipulating,  p.  440,  n. 
in  recital  in  undertaking,  p.  453. 
in  citing  statute,  p.  633,  n.,  768. 
MODIFICATION      of      interlocutory 
judsrment,  F.  1996,  p.  2021. 
of  verdict,  p.  1804,  n.,  p.  1808. 


MONEY  PAID,  order  for  bill  of  par- 

ticulars  in  action  for,  F.   1066,  p. 

1401. 
MONEY   RECEIVED,    arrest    for,   F. 
938,  etc.,  p.   1283,  etc. 

interpleader  in  action  for,  F.  1145, 
p.  1466. 
MONTH,    means   calendar   month,   p. 

353. 
MORTGAGING    railroad,     injunction 

against,  F.  626,  p.  958. 
MOTIONS,   general    rules.       See   con- 
tents, p.  66-68. 

Forms.      See  list,  p.  165, 

to  declare  action  abated,  p.  1460. 

rules  as  to  affidavits,  and  Forms 
thereof,  p.  11. 

preliminary  objections  to  affidavits 
used  on,  p.  138. 

liability  to  be  compelled  to  make 
affidavit  for,  how  affected  by  as- 
signment of  cause  of  action,  p. 
507,  n. 

for  allowance,  F.  1682-1685,  p.  1838, 
etc. 

for  leave  to  amend,  p.  124. 

to  amend  an  order,  F.  64,  p.  181. 

to  amend  undertaking,  or  have  neiv 
security,  F.  200,  p.  481,  etc. 

to  amend  summons,  etc.,  as  to  par- 
ties.    See  contents,  p.  711. 

for  leave  to  heir,  executor,  etc.,  to 
appeal  or  to  move  a;;ainst  final 
judgment  for  error  in  fact,  F. 
2084,  p.  2071. 

to  dismiss  appeal  for  neglect  to  give 
new  undertaking,  F.  2097,  p.  2070. 

for  stay  on  appeal  from  an  order  or 
judgment,  F.  2101,  p.  2081. 

to  mark  judgment  *'  lien  suspended 
on  appeal,"  F.  2106,  p.  2084. 

for  reargument  of  appeal,  F.  2154, 
p.  2114. 

for  leave  to  withdraw  appearance, 
p.  732. 

special  appearance  to  oppose,  F.  443, 
p.  740. 

as  to  arrest.     See  Arrest. 

to  vacate  arrest.  See  list,  p.  1303, 
etc. 

to  prevent  arrest  of  witness,  or  ob- 
tain discharge  when  arrested,  in 
a  civil  action  or  proceeding  in 
violation  of  privilege,  F.  1517, 
1518,  p.  1707. 

as  to  attachment.    See  Attachicent. 

to  vacate  attachment,  p.   1241. 

as  to  moneys  in  hands  of  attorney, 
F.  1333,  p.  1592. 
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MOTIONS  —  Continue. 

to  strike  cause  from  the  calendarj 

F.  1606,  p.  1785. 
to    place    on    sliort-cause    calendur, 

F.  1610,  p.  1788. 
to  dismiBs  appeal,  or  for  judgment, 

for  failure  to  serve  papers,  F.  70 

p.  186. 
to  CABcd  notice  of  pendency,  F.  524 

p.  895. 
to   cancel    judgment   after   debtor's 

discharge,  F.  2065-2068,  p.  205S, 

etc. 
to  compel  entry  of  order,  F.   137 

p.  27». 
to  punish  for  contempt  in  putting 

in   false   justification,   F.  263,   p 

483. 
for  coats,  allowances,  taxation,  etc. 

see  list,  p.  1834. 
for  new  trial,  co».t«»  of,  F.   1654,  p 

1816. 
to  declare  that   order   opening  de- 

fault   is  waived,   F.    130,   131,  p. 

275,  276. 
to  open  a  judgment  entered  on  de 

fault,  notice  of  served  on  attor 

ney,  p.  388. 
to  oi)en  default,  inquest,  dismissal 

etc..  F.  2043,  p.  2046. 
as  to  taking  deposition  without  the 

State,    see    list,    p.     1658,    etc.: 

within  the   State,  by  consent,  p. 

1604;    conditionally    or    de    bene 

esse,  p.   1696. 
to    suppress    deposition,    F.    1483- 

1404,  p.  1685,  etc. 
for  discovery.    See  Discovebt. 
to  diamisa  action.    See  list,  p.  1562. 
dismissal  for  default,  p.  222. 
to  dismiss  for  want  of  security  for 

costs,  F.  520,  p.  874. 
as  to  examination  before  tiiaL    See 

Examination. 
for  leave  to  file  and  serve  ezcep- 

tionSy   and   make  case,   nunc  pro 

tunc,  F.  1752,  p.  1883. 
for  leave  to  issue  execution  for  po&- 
session   of   reslty   after   death   of 

partv  against  'whom  judgment 
was  "had,  F.  2172,  p.  2133.  And 
see  Execution. 
for  leave  to  issue  execution  after 
lapse  of  five  years,  F.  2168,  p. 
2128. 
for   extension   of   time   to   appear, 

p.  738. 
to   take    affidavit   off   the   files    for 
scandal   and   impertinence,  notice 
of.  F.  46,  p.  62. 
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for  further  fiadingSy  with  extensioii 
of  time  to  make  case,  F.  1853, 
p.  1030. 

as  to  surplus  moneys  in  foredorare^ 
F.  1956,  etc.,  p.  1999,  etc, 

for  further  directions  after  jodg- 
ment.    See  list,  p.  2053. 

another  action  pending  aa  gronnl 
of  opposing,  p.  148. 

as  to  injunction.     See  Injunchox. 

for  injunction,  affidavit  by  co-plain- 
tiffs in  support  of,  F.  534,  p.  916. 

to  vacate  an  injunction.  See  con- 
tents, p.  983. 

for  trial  of  issues  by  jury,  F.  1730- 
1739,  p.  1867,  etc 

for  judgment.     See  Judgkent. 

for  judgment  after  special  refer- 
ence in  aid  of  trial  by  court,  F. 
1810,  p.  1909. 

to  settle  form  of  judgment,  F.  1811, 
p.  1909. 

for  judgment  in  divorce,  F.  1910- 
1925,  p.  1966,  etc. 

to  amend  or  correct  judgment.  See 
list,  p.  2034. 

to  vacate  or  open  judgment.  See 
list,  p.  2042. 

to  test  jurisdiction,  p.  738. 

for  a  special  jury,  F.  1619,  p.  1792. 

for  jury  trial,  F.  1731,  p.  1868. 

for  leave  to  sue  in  various  cases. 
See  list,  p.  542. 

for  leave  to  prosecute  as  a  poor 
person,  p.  572,  etc. 

when  remedy  for  misnomer,  p.  629. 

the  remedy  for  misnomer  instead  of 
plea,  p.  744. 

for  a  new  trial,  notice  of,  8er\'ed  on 
attorney,  p.  388. 

after  trial  by  jury.  Sec  list,  p. 
1799. 

on  the  minutes,  F.  1643,  1644,  p. 
1805,  etc. 

by  ordering  exceptions  to  Appellate 
Division,  p.  1817,  n. 

at  Appellate  Division  after  inter- 
locutory judgment,  F.  1754,  p. 
1884. 

on  case,  and  counter  motion  for 
judgment,  F.  1785,  p.  1896. 

in  ejectment,  F.  1943-1944.  p.  1986. 

notice  to  limit  time  to  move  for  re- 
lief from  a  judgment,  F.  2036, 
p.  2040. 

to  open  judgment  on  service  by  pub- 
lication, F.  445,  p.  745. 


INDEX  OF  SUBJECTS  AND  FOBM8. 


2255 


[Volume  I  ends  with  page  1160.] 


FACTIONS  —  Continued. 

-«- order  that   an   additional   paper 

may  be  read  on  a  motion  not  yet 

heard,  F.  123,  p.  272. 
aa  to  parties  and  changes  therein,  p. 

1432. 
by  a  successor  in  office  to  come  in 

as  a  party  in  place  of  his  prede> 

cessor,  F.  1190,  p.  1488. 
for  perpetuation  of  testimony.    Sec 

contents  and  list  of  Forms,  p.  634. 
by  petitions  in  the  cause,  p.  307. 
to  change  place  of  triaL     See  list, 

p.  1723. 
as   to   the   pleadings;    extension   of 

time  to  file  or  serve,  p.  1371,  etc. 
same;  to  compel  filing,  p.  1377. 
as  to  amended  pleadings,  p.   1379< 

1385. 
same;    on   a   change  of   parties,   p. 

1445,  etc.,  1448,  1507. 
as    to    supplemental    pleadings,    p. 

1391. 
as  to  supplemental  pleadings  on  a 

change  of  parties,  p.   1445,  etc.; 

1453,  etc. 
same;    to   compel    election    between 

causes  of  action,  p.  1421. 
same;  to  compel  reply,  p.  1423. 
sam^;  to  compel  separate  statement, 

p.  1410. 
for  judgment  on  a  frivolous  plead- 
ing, F.  1108,  p.  1429. 
to  make  pleading  more  definite  and 

certain,  p.  1412. 
to  strike  out  a  pleading  or  matter 

therefrom,    Forms,    see    list,    p. 

1414. 
for    judgment    on     the    pleading.?. 

See  list,  p.  1425. 
for  possession  when  remedy  instead 

of  trial,  p.  1142. 
to  compel  production  of  documents 

at  a  trial,  F.  1513-1514,  p.  1703. 
as  to  receiver.    See  Rkceiveb. 
on  pleadings  for  permanent  receiver, 

p.  1022. 
for   receiver   of   assets   of   corpora- 
tion,  notice  of,   with   injunction, 

F.  713,  p.  1073. 
for  receiver  after  judgment,  F.  2267, 

p.  2211. 
to   set  aside   report  of  referee,  V, 

1810,  p.  1909. 
for  reference  or  writ  of  inquiry,  to 

ascertain  damages  caused  by  in- 
junction, F.  671,  p.  995. 
for  reference  to  try  cause,  F.  1810- 

1830,  p.  1914,  etc. 


MOTIONS  —  Continued, 
to  vacate   proceedings   taken   after 

notice   terminating   reference,    F. 

1844,  p.  1926. 
order  referring.    See  list,  p.  1588. 
for  rehearing  of  motion,  F.  82,  p. 

188. 
order    vacating    order    made    under 

misapprehension,  and  setting  down 

motion  for  rehearing,  with  leave 

to  put  in  new  affidavits,  F.  180, 

p.  303. 
for  removal  of  causes  from  one  State 

to  another.    See  list,  p.  1738. 
for  removal  to  U.   S.  courts.     See 

contents,  p.  753,  and  pages  therein 

referred  to. 
renewal    and    reargument,    F.    157, 

etc.,  p.  290,  etc. 
for  leave  to  renew  motion,  F.  84,  p. 

189. 
to  re-open  cause  after  submission, 

F.  1745,  p.  1874. 
for  resettlement  of  order,  F.   130, 

140,  p.  280,  281. 
for    restitution    after    reversal    at 

Appellate  Division.     See  list,  p. 

2064. 
to  stay  sale,  F.  2230,  p.  2188. 
to   open   judicial   sale,   F.   2251,   p. 

2200. 
on  the  part  of  purchaser  to  be  dis- 
charged, F.  2257,  p.  2203. 
to  compel  purchaser  to  complete  his 

purchase,  F.  2262,  p.  2207. 
for  security  for  costs.    See  list,  p. 

855,  etc. 
to    compel    separate    statement  of 

causes  of  action,  defenses,  etc.,  p. 

1410. 
admissions  of  service.     See  p.  9. 
to    determine    disputed    service    of 

paper,  p.  405. 
to  set  aside  summons  or  service,  p. 

741, 
for  set-off  of  judgment,  F.  2064,  p. 

2057. 
to  sever  action.    See  Severing. 
by  sheriff  for  extension  of  time  to 

return  conflicting  executions,  etc., 

F.  2217.  p.  2172. 
stay  for  purpose  of.  p.  417. 
for  stav  for  non-payment  of  costs, 

F.  233-235,  p.  437. 
to  strike  paper  from  files,  F.  46,  p. 

62. 
to  compel  the  substitution  of  rep- 
resentative   of    deoen«»ed    adverse 

party,  F.  2108,  p.  2086. 
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for  Sttiiiiiur^  delivery  or  deposit  of 

rroperty  in  litigation,  F.  788,  p. 
143,  etc. 
to  snppreM  deposition,  F.  148S-U94, 

p.  1085,  etc. 
to  YACAte  order  on  original  petition, 

p.  320. 
AS  to  WAste.    See  Waste. 
MUNICIPAL  CORPORATION,  injunc- 
tion Against,  forbidding  them  to 
authorize   the   construction   of   a 
city  railroad,  F.  542,  p.  923. 
notice  of  claim  before  suit,  p.  619; 
see  list,  p.  610. 
MUNICIPAL    AWARD,    interpleader 
on,  claimed  by  mortgagee,  F.  1149, 
p.  1407. 
NAME,    verification    of    petition    for 
change  of,  p.  489,  n. 
injunction  against  infringement,  F. 

G05.  p.  949. 
injunction  against,  F.  630,  p.  959. 
initials  of,  in  summons,  p.  624. 
reputed     name    and     misnomer    in 

summons,  p.  624. 
see,  also,  ^Iisnomer. 
NATIONAL  BANKS,  jurisdiction  of, 

p.   763. 
KA^^GAT10N,    injunction    as    to,   F. 

572,  p.  937. 
NECESSARIES,      special      execution 
upon  judgment  for,  F.  2197-2199,  p. 
2182.  etc. 
NE  EXEAT,  arrest  by  way  of,  F.  947, 

948,  p.  1296,  1297. 
NEGLIGENCE,   abatement   of   action 
for,  p.  1433. 
bill  of  particulars  in  action  for,  F. 

1067.  p.  1401. 
physical    examination   of    party   in 
action  for.    See  list,  p.  1634. 
NEGOTLA.BLE    PAPER.      See    B«b, 
Notes,  etc. 
injunctions  concerning,  p.  941,  etc. 
NEWSPAPER,  what  is,  p.  355. 
NEW  TRIAL,  motions  for.  See  list,  p. 
1799-1800. 
what  motions  for  are  enumerated, 

p.  72. 
Affidavit    impeaching   credibility    of 
an  affiant  or  of  an  alleged  mate- 
rial witness,  F.  80,  p.   187. 
taking   deposition  for,   F.    1434,   p. 

1663. 
after    interlocutory     judgment,    F. 

1754.  p.  1884. 
in  ejectment.    See  list,  p.  1985. 
NEXT   FRIEND,   personal   service  of 
process  on,  F.  371,  p.  642. 
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order  for  service  of  proeesa  hy  sob- 
stitution,  F.  413,  p.  G92. 

of  infant,  etc.,  pf*tition  to  authorize 
to  sue  to  annul  marriage,  F.  992, 
p.  1329. 

order  allowing  to  sue  to  ansnl  mar- 
riage, F.  993,  p.  1331. 
NEXT  OF  KIN,  leave  to  sue  admini*- 

tration  bond,  F.  311,  p.  555. 
NOISY  BELL8,  injunction  against.  F. 

567,  p.  936. 
N0N-E5a;MERATED    MOTIONS.    ?. 

69-72. 
NON-RESIDENT,  aflBdavit  for  attatii- 

ment  against,  F.  828,  p.  1187. 
NONSUIT  or  dismissal  of  complaint 

at  the  trial,  F.  1702,  p.  1854. 
NOTES  OF  ISSUE  for  motions,  p.  IZo. 
on  motion.  F.  75.  p.  185. 

at  Appellate  Division,  F.  76,  p.  IbJ. 

on  demurrer,  F.  1597,  p.  1776. 

for  trial  of  fact,  F.  1602,  p.  178-^ 

same;  in  New  York  Count v,  F.  1605. 
p.  17S3. 

on  appeal,  F.  2117,  p.  2092. 
NOTICE.     ITie   practice   stated.      .See 
contents,  p.  190. 

of  motion  to  declare  action  abated 
unless  the  representatives  con- 
tinue it,  F.  1196,  p.  1492. 

of  motion  on  behalf  of  defendant,  to 
continue  action  in  name  of  repre- 
sentative of  deceased  plaintiiT,  i:. 
1142,  p.  1462. 

requesting  Admission  of  document- 
ary evidence,  F.  1381,  p.  *614. 

of  motion,  or  order  to  show  cause, 
for  alimony,  F.  997,  p.  1336. 

of  motion  for  leave  to  Amend,  p. 
124. 

of  motion  to  amend  an  order,  F.  64, 
p.  181. 

of  amending  return,  p.  375. 

of  motion  (or  order  to  show  cause) 
for  order  amending  judgment  or 
correcting  record,  F.  2024.  p.  2035. 

of  AppeAl,  F.  2074-2079,  p.  2065. 

to  limit  time  to  appeal,  F.  2037,  p. 
2040. 

the  same;  from  an  order,  F.  134,  p. 
278. 

of  deposit  in  lieu  of  undertaking  on 
appeal.  F.  2003.  p.  2077. 

of  motion  to  dismiss  appeal  for 
neglect  to  give  new  undertaking, 
F.  2097,  p.  2079. 

same;  for  star  pending  appeal,  P 
2101,  p.  2081. 
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of  argument  on  appeal,  F.  2118,  p. 

2092. 
requiring  appellant  to  file  return,  F. 

2119,   p.   2093. 
of  motion  to  dismiss  appeal,  F.  2120, 

p.  2093. 
of   motion  for  restitution  after  re 

versal,  F.  2148,  p.  2111. 
for  reargument  of  appeal,  F.  2154, 

p.  2114. 
of  aiing  remittitur,  F.  2161,  p.  2120. 
of  entry   of  order  on  appeal  remit- 
ting cause  for  further  proceedings ; 
and  notice  of  hearing  thereon,  F. 
2160,  p.  2119. 
of  appearance  on  original  petition, 

F.  201,  p.  331. 
appearance  by  petitioner  who  ia  af- 
fected in  two  capacities,  although 
petitioning  only  in  one,  F.  202,  p. 
331. 
same ;  by  attorney,  F.  437,  p.  736. 
same;   in  person,  F.  439,  p.  738. 
of  appearance,  and  waiver  of  notice, 
etc.,  in  foreclosure,  F.  438,  p.  737. 
of  special  appearance,  F.  442,  p.  739. 
another    Form;    appearance    to   op- 
pose a  motion;  and  adjournment, 
saving   all   objections,   F.   443,   p. 
740. 
of   applications  for  judgment  after 
reference,     or    to    set    aside    or 
modify  report,  F.  1810,  p.  1909. 
of  assessing  damages  on  judgment 

on  default,  F.  1560,  p.  1749. 
of  attachment  to  bind  real  property, 

F.  849,  p.  1213. 
to  third  person  of  levy  of  attach- 
ment against  property,  F.  850,  p. 
1214. 
by  sheriff  to  plaintiff  of  claim  to  at- 
tached   property     (other    than    a 
vessel),  F.  868,  p.  1228. 
of   motion  or  order  to  show  cause 
why   property  that  is  perishable 
or  expensive  to  keep  should  not 
be  sold,  F.  891,  p.  1239. 
to  sheriff  that  property  levied  on  is 

exempt,  F.  895,  p.  1246. 
of  motion  on  the  original  papers,  or 
fresh  papers,  or  both,   to  vacate 
or  modify  a  warrant  of  attach- 
ment or  to  increase  the  security, 
or  both,  F.  897.  p.  1247. 
of  motion  to  discharge  attachment, 
as  to  all  or  part  of  the  property, 
on  giving  security,  F.  915,  p.  1258. 
of  motion  to  tax  sheriff's  fees  on 
attachment,  F.  925,  p.  1266. 
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to  appoint  new  attorney  in  place  of 
one  ceasing  to  act,  before  judg- 
ment, F.  1226,  p.  1514. 

of  motion  by  attorney  to  set  aside 
satisfaction  of  judgment  and  have 
leave  to  prosecute  for  protection 
of  his  lien,  F.  1229,  p.  1516. 

of  motion  to  vacate  order  of  arrest, 
or  to  reduce  baUi  or  increase  se- 
curity, F.  957,  p.  1309. 

of  exception  to  bail  or  undertaking, 
F.  968,  p.  1316. 

of  bail  justifying,  F.  969,  p.  1317. 

to  protect  deposit  in  lieu  of  bail,  F. 
976,  p.  1319. 

of  motion  to  exonerate  bail,  F.  984, 
p.  1324, 

of  motion  for  enlargement  of  time 
to  surrender,  F.  989,  p.  1328. 

and  securities  before  suit.  See  list, 
p.  516. 

to  municipalities  before  suit,  p.  519; 
F,  279,  p.  521,  etc.   See  list,  p.  516. 

to  town  of  cause  of  injury,  before 
suing  for  damages,  F.  281,  p.  523, 
etc. 

of  judgment  before  suit  on  under- 
taking on  appeal,  F.  287,  p.  527. 

by  surety  requiring  creditor  to  sue 
principal,  F.  288,  p.  528. 

of  motion  to  compel  the  service  of  a 
further  account  or  bill  of  par- 
ticulars, F.  1079,  p.  1407. 

to  compel  acceptance  of  bill  of  par- 
ticulars, F.  1081.  p.  1407. 

of  motion  to  preclude  evidence  for 
failure  to  serve  account  of  par- 
ticulars, F.  1082,  p.  1407. 

to  bring  on  hearing  after  indefinite 
adjournment,  F.  51,  p.  168. 

of  motion  to  strike  cause  from  the 
calendar,  F.  1600,  p.  1785. 

of  motion  to  put  cause  on  short- 
cause  calendar,  F.  1010,  p.  1788. 

of  case  and  exceptions.  See  notice 
of  exceptions. 

of  motion  to  compel  payment  of 
sum  admitted  by  answer,  F.  1309, 
p.  1575. 

confirming  previous  notice,  F.  88, 
p.  200. 

of  motion  to  consolidate  actions,  F. 
1234,  p.  1521. 

of  order  to  show  cause  against  pun- 
ishment for  contempt,  F.  1244,  p. 
1532. 

of  motion  for  costs,  allowances,  re- 
taxation,  etc.    See  lists,  p.  1834. 

of  taxation  of  costs,  F.  1692,  p.  1849. 
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of  readjustment  of  costs,  F.   1094, 

p.  1850. 
of  relaxation  of  costs,  F.   1695,  p. 

1850. 
of  acceptance  of  offer  to  liquidate 

djunaget,  F.   131 L,  p.  L376. 
of  dediion  of   judge  or  report  of 
referee,  and  judgment  thereon  to 
limit   time   to   file   exceptions   to 
the  findings  or  refusal  a,  to  make 
case,  and  to  appeal,  F.   1749,  p. 
1880. 
of  application  to  the  court  for  judg- 
ment on  default,  F.  1566,  p.  1754. 
of  motion  for  judgment  on  failure 
to  reply  or  demur  to  answer,  F. 
1593,  p.  1773. 
of  motion  (or  order  to  show  cause) 
to  move  to  open  default,  inquest, 
or  dismissal,  F.  2043,  p.  2046. 
of  motion  that  party  deliver  or  de- 
posit money  or  other  property  ad- 
mitted to  be  due,  F.  788.  p.  1143. 
by  creditor,  to  surety,  of  demand 
made  on  principal,  F.  286,  p.  527. 
of  motion  for  commission  to  take 
depoaition  without  tne  State,  F. 
1437.  p.  1663. 
of  settlement  of  interrogatories  or 
croHft- interrogatories  to  deposition, 
F.  1467,  p.  1676. 
of  examination  on  taking  deposition 
on    oral    questions,    F.    1471,    p. 
1679. 
of  motion  to  suppress  deposition,  F. 

1483-1494,  p.  1685. 
to   re-execute  commission,  F.   1482, 

p.  1684. 
of  motion   for  open  commission  or 
order  to  take  depositions,  F.  1497, 
p.  1090. 
of  taking  deposition  under  order,  F. 

1.501,  p.  1692, 
of  motion  for  leave  to  diacontinue, 

F.  1282,  p.  1559. 
of  motion  to  diimiss  action,  F.  1294, 

p.  1565, 
of  application  for  judgment  of  di- 
Yorce,  on  failure  to  answer,  after 
appearing,  F.  1896,  p.  1955. 
of  motion  to  confirm  report  of  ref- 
eree, and  for  judgment  of  divorce, 
F.  19a>.  p.  1962. 
of   motion    to    nnnul    or   modify    a 
direction  in  final  judgment  for  ali- 
monv,  or  custody  of  children,  F. 
1927*,  p.  1974. 


of  motion  (or  order  to  show  caa&«} 
to  confirm  report  admeasurioi; 
dower,  F.  1936,  p.  1981. 

of  motion  (or  order  to  show  cai2<«.> 
for  leave  to  pay  widow  a  gro-> 
sum,  F.  1940,  p.  1983. 

of  election  between  arrest  or  at- 
tachment, F.  827,  p.  1177. 

under  emptoyera^  liability  law,  p. 
525, 

of  entry  of  order,  F.  134,  p.  278, 

of  entry  of  Appellate  Division  ordtr. 
F.  135,  p.  278. 

of  entry  of  judgment,  F.  2037,  p. 
2040. 

of  motion,  or  order,  to  enter  nii'K* 
pro  tunc,  F.  138,  p.  280. 

of  hearing  of  ezceptioiia  at  Appel- 
late Division,  F.  1656,  p.  1818. 

of  proposed  case  or  exception**,  F. 
1663,  p.  1827. 

of  settlement  of  case,  exception^, 
etc.,  F.  1665,  p.  1828. 

of  exceptions  to  findings  and  re- 
fusals to  find  of  court  <or  re- 
feree) upon  a  trial,  F.  1750,  p. 
1880. 

of  the  filing  of  exceptions  to  find- 
ings, etc,  F.  1751,  p,  1882. 

of  motion  for  leave  to  issue  ezecv* 
tion  for  possession  of  realty  after 
death  of  party  against  whom 
judgment  was  had,  F.  216i>,  p. 
2125. 

of  motion  for  leave  to  issue  execu- 
tion after  lapse  of  five  years,  F 
2168-2169,  p.  2128. 

of  motion  for  execution  against 
property  of  a  judgment  debtor 
having  died  after  judgment,  F. 
2172,  2173,  p.  2133. 

of  application  to  surrogate  for  ex- 
ecution on  judgment  against  ex- 
ecutor or  administrator  as  such, 
F.  2178,  2179,  p.  2140. 

of  motion  to  take  aflfidavit  off  the 
files  for  scandal  and  impertinenoe, 
F.  46,  p.  62. 

of  filing  a  paper,  p.  57. 

of  motion  for  finu  order  on  original 
petition,  F.  196,  p.  327. 

of  claim  to  surplus  in  foredosmtf 
F.  1956,  p.  1999. 

of  application  for  judgment  on  de- 
fault in  foreclosure,  F.  1585.  p 
1768. 
of  motion  (or  order  to  show  can^' 
to  have  reference  for  smpiv* 
moneys,  F.  1958,  p.  2000. 
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of  motion  for  payment  out  of  sur- 
plus, F.  1962,  p.  2003. 

relating  to  future  proceedings,  p. 
344. 

to  guardian,  etc.,  where  the  anpli- 
cation  is  by  relative  or  friend,  F. 
345,  p.  503. 

to  guardian  where  the  application 
for  guardian  ad  litem  for  infant 
defendant  is  by  relative  or  friend, 
F.  485,  p.  839. 

of  motion  before  court  or  judge,  for 
injunction,  F.  535,  p.  916. 

the  name;  in  action  of  interpleader, 
F.  536,  p.  017. 

of  motion  at  Appellate  Division  for 
injunction  to  restrain  State  offi- 
cer or  board,  or  employee  thereof, 
in  statutory  duty,  F.  537,  p.  917. 

of  injunction  order,  p.  980. 

of  motion  to  vacate  or  modify  in- 
junction, F.  666,  p.  990. 

of  motion  for  reference  or  writ  of 
inquiry  to  ascertain  damages 
caused  by  injunction,  F.  671,  p. 
995. 

to  sureties  for  the  same,  F.  673,  p. 
996. 

of  motion  for  injunction  and  ap- 
pointment of  receiver,  F.  676,  p. 
1028. 

of  motion  for  interpleader,  F.  1150, 
p.  1468. 

of  motion  to  settle  issues  for  trial 
by  jury,  F.  1731,  p.  1868. 

of  proposed  issues  where  order  for 
trial  by  jury  has  been  made  with- 
out stating  the  questions,  F.  1734, 
p.  1869. 

of  settlement  of  issues  and  amend- 
ments, F.  1736,  p.  1870. 

of  judgment  or  other  proceeding  to 
limit  time  to  move  to  be  relieved 
therefrom,  F.  2036,  p.  2040. 

of  entry  of  judgment  to  limit  time 
to  appeal,  F.  2037,  p.  2040. 

of  motion  (or  order  show  cause)  to 
cancel  judgment  after  discharge  of 
debtor,  F.  2065,  p.  2058. 

of  motion  for  judgment  on  com- 
plaint and  answer,  which  raise 
only  a  question  of  law,  F.  1102, 
p.  1425. 

same;  for  relief  admitted  by  the 
answer  to  be  due,  F.  1103,  p.'  1426 

same:  on  a  frivolous  pleading,  F. 
1108,  p.  1429. 
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of  motion  for  leave  to  renew,  and 
of  renewed  motion,  if  allowed,  F. 
84,  p.  189. 

of  motion  by  joint  petitioner  for 
leave  to  sever,  F.  197,  p.  328. 

of  motion  for  leave  to  sue  for  defi- 
ciency after  foreclosure,  F.  313, 
p.  557. 

same;  on  judgment  in  same  court, 
F.  320,  p.  562. 

of  presentation  of  petition  for  leave 
to  sue  a  receiver  or  other  trustee, 
F.  330,  p.  585. 

of  motion  (general  form),  F.  47,  p. 
166;  F.  815,  p.  1171. 

what  motions  require,  p.  85. 

of  motion,  who  entitled  to,  p.  87.^ 

of  motion  disclosing  ground,  p.  113. 

to  municipal  corporations,  of  claim, 
see  contents,  p.  516. 

of  motion  for  new  trial,  on  case,  or 
affidavit,  or  both,  F.  1653,  p.  1815. 

of  motion  at  Appellate  Division  for 
new  trial  after  interlocutory  judg- 
ment, F.  1754,  p.  1884. 

of  acceptance  of  offer  of  judgment, 
F.  1306,  p.  1573. 

by  officer,  etc.,  indemnified,  that  he 
is  sued,  given  to  entitle  him  to 
recover  on  the  indemnity,  F.  2215, 
p.  2170. 

of  an  order,  p.  243. 

of  motion  for  interlocutory  judg- 
ment in  partition  or  for  reference 
where  no  material  issue  is  raised, 
F.  1966,  p.  2006. 

of  filing  report  of  reference  in  par- 
tition, F.  1978,  p.  2012. 

of  hearing  after  report  in  partition 
as  to  rights  and  interests,  F. 
1979,  p.   2013. 

of  motion  to  confirm  report  of  ac- 
tual partition,  F.  1988,  p.  2017. 

of  motion  on  behalf  of  party  not 
appearing,  except  specially,  F.  48, 
p.  167. 

of  motion  on  behalf  of  one  not  a 
party  to  the  action,  F.  49,  p.  167. 

of  motion  on  the  part  of  plaintiff 
that  an  unnecessary  party  be 
struck  out,  F.  1114,  p.  1443. 

of  motion  on  the  party  of  plaintiff 
for  leave  to  change  a  co-plaintilT 
to  a  defendant,  F.  1115,  p.  1443. 

of  motion  on  the  part  of  plaintiff 
to  bring  in  a  new-bom  infant, 
F.  1119,  p.  1446. 
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by  defendant  to  a  third  person  pri- 
marily liable,  requiring  him  to  de- 
fend, F.  1137,  p.  1459. 

of  motion  for  legatee  to  come  in, 
in  an  action  to  conatrue  a  will,  F. 
1205,  p.   1501. 

of  motion  for  leave  to  intervene,  F. 
1211,  p.  1506. 

of  motion  that  money  in  court  be 
paid  over,  F.  1317,  p.  1580. 

of  payment  into  court  in  lieu  of  un- 
dertaking for  cost  A,  F.  516,  p.  872. 

of  pavment  into  court,  F.  1313,  p. 
1579. 

of  acceptance  of  payment  into  court, 
F.  1315,  p.  1570. 

of  pendency  of  action,  amending,  F. 
4:i5,  p.  727. 

of  pendency  of  action  (statutory 
notice  of  lis  pendens),  F.  5'22,  p. 
803. 

of  />«  pendens,  p.  879. 

of  motion  on  petition,  p.  312. 

of  motion  on  a  petition  in  a  cause, 
u<(ed  instead  of  order  to  show 
caune,  F.  187,  p.  323. 

the  same;  a  shorter  fonn,  F.  188, 
p.  323. 

of  motion  to  change  place  of  trial, 
r.  1543,  p.  1728. 

indorsed  on  pleading  returned,  F. 
1038,  p.  1376. 

of  motion  to  enlarge  time  to  plead, 
F.   1032,  p.  1373. 

indorsed  on  answer  served  on  co- 
defendant  against  whom  it  asks 
relief,  F.  1036,  p.  1375. 

of  amended  pleading,  F.  1044,  p. 
1382. 

of  motion  for  leave  to  amend  a 
pleading,  F.  1046,  p.  1384. 

of  motion  to  compel  separate  state- 
ment of  causes  of  action,  F.  1085, 
p.  1410. 

of  motion  to  make  a  pleading  more 
definite  and  certain,  F.  1088,  p. 
1412. 

of  motion  to  strike  out  a  sham  an- 
swer or  defense,  F.  1092,  p.  1417. 

of  motion  to  striice  out  irrelevant, 
redundant,  or  scandalous  matter, 
F.  1004.  p.  1418. 

of  motion  to  compel  plaintiff  to 
e><'t  lift  ween  several  counts  set- 
tini?  forth  the  same  cause  of  ac- 
tion, F.  1097,  p.  1421. 

of  motion  to  compel  reply,  F.  1100. 
p.  1423, 
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of  motion  for  prefereocet  F.  1320, 

1322,  p.  1584,  1585. 
to   produce  document,    F.   1383,  p. 

1614. 
for  pnUicatioa,  different  daaees  of, 

p.  342. 
to   quit   for  non-payment   of  rent, 

before  ejectment,  F.  289,  p.  528. 
to  quit,   to   tenant   at    will    or  by 

sufferance,  F.  290,  p.  529. 
to  quit,  where  there  Is   an   agreed 

tenancy    from   year    to    jear,  or 

month  to  month,  F.  291,  p.  530. 
to  quit,  given  by  receiver,   F.  292, 

p.  532. 
of  motion  for  re-arguinent,  F.  153, 

p.  288. 
of  motion  for  receiTer,  p.  1008-1112; 

F.  676,  etc.,  p.  1028. 
of  motion  for  receiver  of  assets  of 

corporation,  and  injunction  agaii^t 

officers    for   their   mtsconduct,  F. 

713,  p.  1073. 
by  receiver  to  creditors  and  debtors 

of  a  corporation,  announcing  ap- 
pointment, and  requiring;  preseD- 

tat  ion  of  claims,  etc.,  F.   746,  p. 

1109. 
of  motion  by  a  party  to  the  cause, 

for   instructions   to   the    receive. 

F.  757,  p.  1117. 
of  receiver's  petition  for  directions 

as  to  sale  of  doubtful  assets,  F. 

766,  p.  1124. 
of  presentation  of  receiver's  account. 

F.  769,  p.  1127. 
of  motion  to  revoke  appointment  of 

receiver,  F.  777,  p.  1136. 
of  motion  to  remove  receiver,  F.  779, 

p.  1136. 
of  motion  to  discharge  receiver,  F. 

781,  p.  1137. 
of  motion  or  petition  to  diachari^e 

receiver   as   to   specific    property. 

F.  785,  p,  1140. 
to  debtor  under  receivership  to  ap- 
pear  to   be   examined   before  re- 
feree, F.  734,  p.  1097. 
of  bringing  on  motion  after  refer* 

ence,  F.  1355,  p.  1698. 
of  election   to  terminate  reference. 

F.  1354,  p.  1598;  F.  1843,  p.  19^. 
of  hearing  before  referee  on  special 

reference,  F.  1349,  p.  1695. 
of  motion  to  confirm  referee's  report 

on  special  reference,  F.    1358,  p. 

1601. 
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of  motion  to  set  aside  referee's  re- 
port, F.  1810,  p.  1909;  F.  1854, 
p.  1030. 

of  motion  for  further  findings  by 
referee,  F.  1855,  p.  1030. 

to  move  for  reference  to  try  cause, 
F.  1817,  p.  1916. 

to  terminate  reference  for  delay  to 
report,  F.  1843,  p.  1925. 

of  motion  for  reference  to  determine 
mode  of  carrying  into  effect  a 
judgment  for  specific  relief  (in 
this  case,  support),  F.  2060,  p. 
2054. 

endorsed  on  copy  for  service  of 
order  staying  proceedings  pending 
application  for  removal  of  cause, 
f1  1553,  p.  1740. 

of  removal  of  cause  from  State  to 
United  States  court,  F.  462,  p. 
807. 

of  motion  for  removal  of  cause  from 
State  to  United  States  court,  F. 
464,  p.  808. 

of  abandonment  of  part  of  claim  in 
replerlB,  F.  801,  p.  1160. 

by  defendant  that  he  demands  judg- 
ment for  return  or  value  of  chat- 
tel replevied,  F.  802,  p.  1160. 

requiring  return  of  chattels  re- 
plevied, F.  804,  p.  1162. 

to  be  indorsed  on  affidavit  of  third 
claimant  in  replevin,  F.  808,  p. 
1165. 

by  sheriff  to  plaintiff  in  replevin,  of 
third  claimant,  F.  809,  p.  1165. 

to  sheriff  to  make  return  in  re- 
plevin, F.  811,  p.  1166. 

of  motion  to  set  aside  replevin 
(claim  and  delivery),  F.  803,  p. 
1161. 

with  paper  re-oeryed  after  being  re- 
turned, F.  228,  p.  411. 

of  motion  to  re-settle  order,  specify- 
ing desired  corrections,  F.  130,  p. 
280. 

of  motion  to  resettle  order  to  con- 
form to  a  proposed  order,  F.  140, 
p.  281. 

of  motion  for  resettlement  gener- 
ally, F.  141,  p.  282. 

of  reason  for  return  indorsed  on 
paper  returned,  F.  227,  p.  411. 

of  ssle  of  real  property  under  a 
judjirnient,  F.  2228,  p.  2186. 

of  motion  to  stay  sale,  F.  2231,  p. 
2180. 
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of  adjournment  or  countermand  of 
judicial  sale,  for  service,  F.  2233, 
p.  2189. 

of  hearing  of  exceptions  to  report 
of  referee  of  sale  under  judgment 
in  forclosure  partition,  etc.,  di- 
recting sale,  F.  2249,  p.  2199. 

of  motion  to  open  judicial  sale,  F. 
2252,  p.  2201. 

of  motion  to  obtain  security  for 
costs,  F.  512,  p.  868. 

of  settlement  of  order,  F.  133,  p. 
277. 

of  settlement  of  order  or  decree 
upon  determination  of  original  pe- 
tition, F.  208,  p.  335. 

to  sheriff  or  other  officer  to  return 
a  process  or  mandate,  F.  1274,  p. 
1553. 

of  motion  or  order  granting  sheriff 
extension  of  time  to  return  con- 
flicting executions,  etc,  F.  2210, 
p.  2176. 

of  motion  for  a  special  jury,  F.  1619, 
p.  1792. 

of  striking  special  jury,  F.  1621,  p. 
1794. 

of  stay,  p.  420. 

of  stay  by  non-payment  of  costs  or 
other  money  awarded  by  order, 
F.  236,  p.  429. 

of  motion  therefor,  F.  233-235,  p. 
427. 

of  motion  for  substitution  of  publio 
officer's  successor,  F.  1133,  p.  1456. 

of  motion  to  be  substituted  for  a 
party  already  named  on  the  rec- 
ord, F.  1170.  p.  1479. 

of  motion  to  substitute  successor  in 
administration  or  trust,  to  con- 
tinue action  brought  by  his  pre- 
decessor, F.  1188,  p.  1487. 

of  motion  to  substitute  indemnitors 
as  defendants  in  place  of  sheriff, 
F.  1193,  p.  1490. 

served  with  summons  when  com- 
plaint is  not  served,  in  action  for 
money  demanded  on  contract,  F. 
366,  p.  632. 

of  object  of  action  and  no  personal 
claim,  F.  368,  p.  633. 

to  be  subjoined  to  summons  as  pub- 
lished, or  as  served  personally 
without  the  SUte,  F.  422,  p.  609. 

of  motion  for  order  amending  sum- 
mons, or  summons  and  complaint, 
F.  4.32,  p.  724. 

of  motion,  supplemental,  enlarging 
relief,  F.  50,  p.  168. 
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of  exception  to  rarcties,  p.  468;  F. 

2o7»  p.  480. 
of  justification  of  sureties,  p.  469; 

F.  258,  p.  481. 
of  exception  to  sureties  in  replevin, 

F.  799,  p.  1159. 
of  justification    of   sureties   in   re- 
plevin, F.  800,  p.  1159, 
of   motion  for  sunrty,  F.   1385,  p. 

1616. 
of  trial,  F.  1601,  p.  1781. 
same;  of  demurrer,  F.  1596,  p.  1775. 
same;  by  the  court,  F.  1740,  p.  1872. 
same;    before    referee,    F.    1837,    p. 

1924. 
of   filing   of   bond   of   imdertakingi 

p.  407;  F.  256,  p.  480;  F.  825,  p. 

1177. 
of   filing   of  bond   or   undertaking, 

518.  p.  873. 
of  motion  to  vacate  order  made  on 

original  petition,  F.  214,  p.  340. 
of  motion  to  vacate  stay  of   pro- 
ceedings, F.  237,  p.  429. 
of  motion  to  vacate  proceedingii  in 

violation  of  sUy,  F.  238,  p.  430. 
of  execution  of  writ  of  inqidry,  F. 

1574.  p.  1759. 
NUNC  PRO  Tl  XC,  power  of  court  to 

amend,  p.  20. 
motion   to   enter  order,   F.    138,  p. 

280. 
order    directing    entry,    F.    136,    p. 

279;  F.  30,  p.  22. 
getting    leave    to    sue    after    suit 

brought,  F.  318,  p.  560. 
NUISANCE,    injunction    against,    F. 

565,  p.  935. 
direction  for  judgment,   a/ter  jury 

trial,  F.  1783,  p.  1894. 
judgment  for  damages  and  for  in- 
junction, F.  1879,  1880,  p.  1946. 
NULLITY,  notice  of  election  to  treat 

univerified  pleading  as  a,  F.  1028, 

p.  1370. 
OATHS.    The  practice.    See  contents, 

p.  201. 
Forms.     See  list,  p.  201. 
to  merits  on  moving,  p.  115. 
to  reason  for  not  presenting  com- 
plaint, F.  532,  p.  916. 
denying   collusion;    to   annex   to   a 

bill  of  interpleader,  F.  533,  p.  916. 
of  appraisers  of  property  attached, 

F.  840,  p.  1208. 
same;  of  vessel,  F.  880,  p.  1233. 
of  jurors  on  claim  to  property  levied 

on.  F.  872,  p.  1229. 
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of  witness  on  claim  to  pn^atv 
levied  on.  F.  873,  p.  1230. 

of  referee  on  special  reference  other 
than  to  make  partition  and  ad- 
measure dower,  F.  1351,  p.  1596. 

of  witness  in  deposition,  F.  1472,  p. 
1679. 

of  interpreter,  F.  1473,  p.  1679. 

of  receiver,  p,  1090. 

of  referee,  F.  1838,  p.  1924. 

same;  or  commissioner,  in  dower, 
F.  1934,  p.  1979. 

in  partition,  F.  1984,  p.  2015. 
OBJECTING  by  motion  or  by  plesd- 

ing,  p.  80. 
OBJECTIONS  to   receiver's 
F.  774,  p.  1131. 

to  taxation  of  costs,  F.  1693,  p.  1830. 

making   of   preliminary,    to   be   re- 
cited, p.  138,  226,  260. 
OBSTRUCTING    streams,    injunction 

against,  F.  571,  p.  937. 
OBTAINING  AN  INJL'NCTION.    See 
oontento,  p.  898. 

Forms.     See  list,  p.  898-<M)0. 
OFFER  to  refer  claun  against  execu- 
tor or  administrator,  p.    617;  F. 
357,  p.  618. 

of  judgment.  Forms,  see  lii>t,  p. 
1569. 

to    liquidate   damages,    I*'orms,   see 
p.  1576. 
OFFICE,  injunction  against  usurping 

and  taking  fees,  F.  634,  p.  962. 
OFFICER  may  obey   irregular  order, 
p.  421. 

naming  in  action  in  official  or  spe- 
cial capacity,  p.  624. 

amending  misnomer  or  misdescrip- 
tion, p.  718. 

injunction  against  acts  of,  F.  634, 
etc.,  p.  932. 

attachment  of  property  for  convert- 
ing funds,  F.  828,  p.  1187. 

of  a  corporation  or  association,  order 
to  appear  and  be  examined  at  in- 
stance of  attaching  creditor,  F. 
859,  etc.,  p.  1222,  etc. 

substitution  of  successor  as  party. 
F.  1134,  p.  1456. 

costs  when  sued  for  official  act,  F. 
1680,  1681,  p.  1837,  1838. 
OPEN  AND  CLOSE  on  motion,  right 

to,  p.  143. 
OPENING  or  vacating  judgment.    See 

list,  p.  2042. 
ORDER.    See  contents,  p.  206. 

— ,  in  general.  Forms,  see  list,  p. 
253. 
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to  show  cause  to  declare  action 
abated,  unless  the  representatives 
continue  it,  F.  1139,  p.  1460. 

aame;  declaring  action  abated,  F. 
140,  p.  1461. 

to  show  cause,  requiring  executors 
or  administrators  of  deceased  de- 
fendant to  show  cause  why  action 
should  not  continue  against  them, 
F.  1126.  p.  1450. 

continuing  action  after  death  of 
sole  party,  F.  1127,  p.  1451. 
^  on  behalf  of  plaintiff  continuing  ac- 
tion against  surviving  defendants 
on  the  death  of  one,  or  directing 
severance,  F.  1128,  p.  1451. 

to  show  cause  on  behalf  of  defend- 
ant, to  continue  action  in  name  of 
representatives  of  deceased  plain- 
tiff, F.  1142,  p.  1462. 

on  motion  by  representative  of  de- 
ceased that  action  be  continued 
by  the  plaintiff,  or  be  declared 
abated,  F.  1196,  p.  1492. 

that  one  action  abide  the  event  of 
another,  F.  1236,  p.  1523. 

for  adjournment  of  contested  mo- 
tion at  Special  Term  to  chambers, 
F.  73,  p.  184. 

for  adjournment  of  motion  for  fur- 
ther preparation,  etc.,  F.  74,  p. 
184. 

as  an  adjudication,  p.  419. 

to  amend  report  of  referee  by  can- 
celing and  interlineation,  F.  34,  p. 
23. 

amending  order  by  reciting  omitted 
paper,  F.  29,  p.*  22. 

■after  trial,  granting  leave  to  amend 
complaint  to  conform  to  the 
proofs,  F.  1746,  p.  1874. 

amending  previous  affidavit  to  meet 
an  objection,  F.  81,  p.  187. 

amending  undertaking  at  instance 
of  partv  giving  it,  or  of  sureties, 
F.  259,  p.  481. 

amending  summons,  or  summons 
and  complaint,  as  to  names,  etc., 
F.  433,  p.  724. 

to  annex  by  amendment  an  omitted 
clause  in  order  of  reference  in 
foreclosure,  F.  34,  p.  23. 

that  amendment  be  deemed  to  have 
been  made,  F.  1176,  p.  1482. 

on  the  minutes  allowing  amendment 
on  terms,  and  postponement  of 
trial,  F.  1627,  p.  1796. 
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same;  on  trial  by  the  court,  F. 
1744,  p.  1873. 

allowing  next  friend  to  sue  to  annul 
mamage,  F.  993,  p.  1331. 

for  restitution  after  appeal,  F.  2149, 
2150,  p.  2112. 

granting  leave  to  appeal  to  Court 
of  Appeals  in  action  originating 
in  inferior  court,  F.  2080,  p.  2068. 

of  Appellate  Division,  allowing  ap- 
peal, and  certifying  questions,  F. 
20S1,  p.  2060. 

of  Court  of  Appeals,  judge  allowing 
appeal,  F.  2082,  p.  2070. 

granting  heir,  executor,  etc.,  of  de- 
ceased party  lea\e  to  appeal  or 
to  move  against  final  judgment 
for  error  in  fact,  F.  2084,  p.  2071. 

for  stay  on  giving  security  on  ap- 
peal, F.  2102.  p.  2081. 

allowing  new  notice  of  justification 
or  new  undertaking  on  appeal,  F. 
2098,  p.  2075. 

dismissing  appeal  or  vacating  stay, 
F.  2099,  p.  2080. 

to  show  cause  against  stay  pending 
appeal,  F.  2101,  p.  2081. 

for  stav  pending  appeal,  F.  2102,  p. 
2081. 

appointing  receiver  to  pay  taxes, 
etc.,  pending  appeal  after  judg- 
ment affecting  title,  F.  2103,  p. 
2082. 

to  show  cause  why  judgment  lien 
should  not  be  suspended  on  ap- 
peal, F.  2106,  p.  2084. 

compelling  the  substitution  of  rep- 
resentative of  deceased  adverse 
party  on  appeal,  F.  2109,  p.  2087. 

substituting  persona]  representative 
of  party  dying  after  appeal,  F. 
2111,  p.  2088. 

permitting  successor  in  interest  to 
intervene  on  appeal,  F.  2112,  p. 
2089. 

substituting  parties  on  appeal,  by 
consent,  F.  2114,  p.  2090. 

to  show  cause  why  judgment  or 
order  should  not  be  reversed,  etc., 
where  party  dies  after  appeal, 
and  no  substitution  has  been  had, 
F.  2116,  p.  2091. 

dismissing  appeal,  F.  2122,  p.  2095. 

of  aflfirmance  on  appeal,  F.  2123- 
2128,  p.  2096,  etc. 

to  modify  judgment  or  order,  and 
affirm  'as  modified,  F.  2129,  p. 
2099. 
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of  revenmi  on  appMil,  on  errors  of 
Uw  only,  P.  2131,  p.  2100. 

the  same;  upon  the  facte,  or  upon 
the  law  and  facU,  F.  2132,  p.  2101. 

amending  Appellate  Divieion  order 
0O  as  to  snow  that  reversal  was 
on  question  of  fact,  F.  2139,  p. 
2104. 

for  judgment,  on  appeal  from  a 
judgment  and  from  an  order  for 
allowance,  F.  2140,  p.  2105. 

of  Appellate  Division  reversing  in- 
terlocutory judgment  on  demur- 
rer, F.  2143,  p.  2106. 

returning  remittitur  to  Court  of  Ap- 
peals, and  staying  action  on  un- 
derUking,  F.  2157,  p.  2116. 

for  stay  pending  motion  for  reargu- 
ment,  F.  2152,  2153,  p.  2113. 

to  show  cause  for  reargument,  with 
sUy,  F.  2155,  p.  2115. 

for  reargument  of  appeal,  F.  2156, 
p.  2116. 

transferring  cause  on  appeal  to  an- 
other department,  F.  2158,  p. 
2117. 

for  judgment  on  remittitur,  F.  2162, 
p.  2120. 

(by  judge)  for  anett  (for  all  cases 
except  replevin  and  ne  exeat),  F. 
945,  p.  1293. 

of  arrewt  by  the  court  (ne  exeat), 
F.  948,  p.  1297. 

of  arrest  in  replevin,  F.  952,  p.  1301. 

allowing  amendment  of  complaint 
by  adding  allegation  of  ground  of 
arrest,  F;  954,  p.  1302. 

to  show  cause  why  order  of  arrest 
should  not  be  vacated  or  bail  re- 
duced, or  security  increased,  F. 
956,  p.  1307. 

vacating  order  of  arrest,  F.  958,  p. 
1310. 

denying  motion  to  vacate  order  of 
arrest,  on  terms,  F.  959,  p.  1311. 

for  increase  of  security  on  part  of 
plaintiff  on  arrest,  F.  961,  p.  1312. 

to  show  cause  on  affidavit  to  move 
to  discharge  person  of  unsound 
mind,  or  infant  under  fourteen,  F. 
964,  p.  1314. 

discharging  from  arrest  privileged 
person,  infant,  idiot,  or  person  of 
unsound  mind,  F.  965,  p.  1314. 

to  show  cause  for  tupenedeat  of 
arreet,  F.  980,  p.  1322. 

in  nature  of  writ  of  AatittAnce,  F. 
2264,  p.  2209. 
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requiring  sheriff  to  make  return  to 
attachmant,  F.  842,  p.  1208. 

reducing  amount  of  warrant,  F.  31, 
p.  22. 

permitting  plaintiff  to  examine  de- 
fendant s  books  of  account  hi 
sheriTs  hands,  F.  844,  p.  1200. 

to  show  cause  on  affidavit  of  at- 
torney why  debtor  under  attach- 
ment should  not  exhibit  contents 
of  his  safe,  F.  847,  p.  1211. 

under  attachment  that  debtor  open 
safe  deposit  box,  F.  848,  p.  V2\l 

to  appear  and  be  examinea  a<  to 
property  of  debtor  under  attach- 
ment, F.  858,  p.  1221. 

appointing  appraisers  of  domestic  or 
foreign  vessel  attached,  F.  878.  p. 
1232. 

releasing  domestic  vessel  attached. 
F.  882,  p.  1234. 

same ;  foreign  vessel,  F.  8S4,  p.  12^'>. 

for  sale  of  foreign  vessel  attache! 
where  plaintiff's  undertaking  ha^ 
not  been  discharged,  nor  he  is  ic- 
demnified,  F.  887,  p.  1237. 

for  sale  of  property  that  is  perish- 
able or  expensive  to  keep,  r.  892. 
p.  1239. 

that  sheriff  pay  into  court  proceeds 
made  on  attachment,  F.  893.  p. 
1240. 

that  sheriff  pay  over  to  defendant 
or  his  assignee  surplus  proceeds 
of  atUchment,  F.  894,  p.  1240. 

to  show  cause  on  original  papers, 
or  fresh  papers,  or  both,  why  at- 
tachment should  not  be  vacated 
or  modified,  or  socuritv  increased. 
F.  897,  p.  1247.  See  also  F.  899. 
p.  1250. 

vacating  attachment,  F.  914,  p.  1257. 

discharging  attached  property  on  ^' 
curity  being  given,  F.  917,  p.  1260. 

discharging  attachment  as  to  part- 
nership fund,  F.  922,  p.  1264. 

cancelling  notice  of  pendency  of  ac- 
tion and  attachment  of  real  prop- 
erty, F.  924,  p.  1286. 

taxing  sheriff's  fees  on  attachment, 
F.  926,  p.  1266. 

that  attorney  disclose  his  elieat's 
address,  F.  1111,  p.  1431. 

staying  ejectment  till  attorney  pro- 
duces authority.  F.  1214.  p.  1509. 

of  substitution  of  attorney's,  F- 
1216,  p.  1510. 

condition  of  paying  displaced  at- 
torney, F.  1217,  p.  1511. 
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same;  preserving  lien,  F.  1218,  p. 
1511. 

condition  that  security  be  given, 
and  direction  for  reference,  F. 
1219,  p.  1612. 

direction  for  delivery  of  papers,  etc., 
F.  1220,  p.  1512. 

condition  to  stipulate  for  lien  of 
judgment,  F.  1222,  p.  1513. 

condition  for  stipulation  by  substi- 
tuted attorney,  F.  1223,  p.  1513. 

condition  where  no  agreement  is 
established,  F.  1224,  p.  1513. 

to  show  cause  against  setting  aside 
satisfaction  of  judgment,  and  leave 
to  prosecute  for  protection  of  at- 
torney's lien,  F.  1229,  p.  1516. 

on  motion  of  client,  referring  (ques- 
tion between  attorney  and  client, 
F.  1230,  p.  1517. 

that  an  attorney  of  a  non-resident 
pay  costs  of  action,  F.  2269,  p. 
2213. 

reducing  amount  of  bail,  F.  960,  p. 
1312. 

increasing  amount  of  plaintiff's  se- 
curity, F.  961,  p.  1312. 

exonerating  bail  who  have  surren- 
dered, F.  985,  p.  1326. 

giving  bail  leave  to  surrender  after 
answer,  F.  987,  p.  1326. 

exonerating  bail  on  death  or  im- 
prisonment of  principal,  F.  991, 
p.  1328. 

to  furnish  a  bill  of  particulars  (gen- 
eral Form),  F.  1064,  p.  1399. 

(peremptory)  to  serve  bill  of  par- 
ticulars, after  default  under  prior 
order,  F.  1075,  p.  1404. 

for  further  account  or  further  bill 
of  particulars,  F.  1080,  p.  1407. 

precluding  evidence  at  the  trial  for 
failure  to  serve  bill  of  particulars, 
F.  1083,  p.  1408. 

striking  out  complaint  or  counter- 
claim  for  not  obeying  order  for 
account  or  particulars,  F.  1084,  p. 
1409. 
requiring  bond  as  a  condition,  p.  25 
giving  preference  on  the  calendar, 

F.  1321,  1324,  p.  1685,  1586. 
to  show  cause  to  cancel  a  judgment 
after  discharge  of  debtor,  F.  2065, 
p.  2058. 
on  bankrupt's  or  insolvent's  motion 
to  cancel  judgment.  F.  2068,  p 
2060;  F.  2069,  p.  2060. 
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cancelling  notice  of  pendency,  F. 
625,  p.  896. 

consolidating  actions,  F.  1236,  p. 
1622.  ^ 

summarily  convicting  and  commit- 
ting for  criminal  contempt  in  im- 
mediate view  and  presence,  F. 
1237,  p.  1525. 
convicting  for  contempt  in  disor- 
derly interruption,  etc.,  F.  1238- 
1240,  p.  1527. 

by  judge  or  referee,  returnable  be- 
fore himself  or  before  the  court, 
that  accused  show  cause  why  he 
should  not  be  punished  for  con- 
tempt, F.  1244,  p.  1532. 

convicting  of  contempt,  fining  for 
indemnity  of  injured  party,  and 
committing  until  paid,  F.  1247.  n. 
1534. 

convicting  for  contempt,  and  fining 
for  punishment,  and  for  costs  and 
expenses,  F.  1248,  p.  1536. 

of  reference  to  ascertain  measure  of 
fine  for  contempt  for  indemnity 
of  complaint,  F.  1249,  p.  1536. 

punishing  for  criminal  contempt,  F. 
1250,  p.  1537. 

convicting  of  contempt  for  refusal 
to  perform  an  act  still  in  offend- 
er's power  to  perform,  F.  1252,  p. 
1538.  ^ 

punishing,  but  giving  opportunity 
to  purge,  F.  1253,  p.  1539. 

for  attachment  for  contempt,  F. 
1255,  p.  1540. 

same;  in  disregarding  order  to  sub- 
mit to  examination  before  trial,  F. 
1258,  p.  1542. 

same;  to  bring  witness  before  sher- 
iff's jury,  F.  1262,  p.  1545. 

by  court,  or  judge,  or  referee,  that 
interrogatories  be  filed  in  proceed- 
ings for  contempt,  F.  1265,  p. 
1547. 

of  reference  as  to  contempt,  F. 
1269,  p.  1648. 

convicting  of  contempt  (after  at- 
tachment), and  directing  commit- 
ment. F.  1270,  p.  1649. 

to  show  cause  why  attorney  should 
not  pay  over  to  his  client  or  be 
punished  for  contempt,  F.  1272, 
p.  155. 

directing  attorney  to  pay  over 
money,  F.  1273,  p.  1553. 

for  summary  comraitmeTit  for  not 
pavin*?  money  as  ordered,  F.  1277, 
p.  1556. 
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to  show  cause  (before  court)  why 
accused  should  not  be  punished 
for  contempt  in  not  paying  pur- 
suant to  order  or  judgment,  F. 
1279.  p.  1567. 

granting  leave  to  stockholder  or 
creditor  to  commence  action  for 
dissolution  of  corporation,  F.  726, 
p.  1084. 

enjoining  creditors  from  suing  cor- 
poration pending  action  for  se- 
<|uestration  or  dissolution,  etc.,  F. 
727,  p.  1085 

that  crediton  of  corporation  exhibit 
claims,  F.  746,  p.  1109. 

for  trial  to  prevent  summary  judg- 
ment against  corporation  in  ac- 
tion for  damages  for  non-payment 
of  note  or  other  evidence  of  debt, 
F.  ia37,  p.  1376. 

granting  leave  to  proceed  against 
receiver  of  diHAolved  corporation, 
F.  1136.  p.  1458. 

to  Hhow  cauAe  why  coits  should  not 
l)e  set  off  against  each  other,  F. 
1.361,  p.  160.r 

setting  off  oostn  against  each  other, 
F.  1362,  p.  1604. 

staying  proceedings  until  costs  of 
former  cause  are  paid,  F.  1365,  p. 
1607. 

to  show  cauAe  for  costs  or  allow- 
ances, F.  16S2.  p.  1838. 

for  allowance  in  addition  to  costs, 
F.  1685,  p.  1840. 

allowing  costs  in  judgment  against 
executor  or  administrator  to  be 
paid  out  of  the  estate,  F.  1686, 
p.  1841. 

same;  to  be  charged  upon  him  per- 
sonally, F.  1687,  p.   1841. 

on  motion  for  retaxation,  F.  1696,  p. 
1851. 

that  a  third  person  pay  the  costs  of 
an  action,  F.  2268,  p.  2212. 

bv  the  court  for  judgment  on  de- 
faiat,  F.  1569,  p.  1756. 

of  reference  to  take  proofs  before 
personal  judgment  on  default  af- 
ter service  by  publication,  F.  1580, 
p.  1763. 

for  judgment  on  default  where  sum- 
mons was  served  by  publication, 
F.  1582,  p.  1764. 

to  show  cause  against  taking  judg- 
ment on  failure  to  reply  or  demur 
to  answer,  F.  1593,  p.  1773. 

for  judgment  for  want  of  reply  or 
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demurrer  to  counterclaim,  F.  1594, 

p.  1774. 

that  clerk  deliver  a  eonveyaoce,  etc^ 
depoiited  in  court,  F.  2265,  p.  2209. 

to  take  deposition  for  use  on  a  mo- 
tion,  F.  57,  p.  177. 

to  take  depositions  without  the 
State.    See  list,  p.  1658. 

to  show  cause  against  issue  of  eom- 
mission  to  take  deposition  with- 
out the  State,  F.  1437,  p.  1664. 

for  commission  to  take  depositioii 
without  State,  F.  1438-1446,  p, 
1665. 

to  show  cause  whv  witness  in  depo- 
sition should  not  be  cro$is-exam- 
ined  orally,  F.  1447,  p.   1668, 

—  order  absolute  thereon,  F.  1448,  p. 
1668. 

to  show  cause  against  suppressing 
deposition,  F.   1483-14^4.  p    }GS5. 

—  Older  absolute  thereon,  F.  1495,  p. 
1688. 

to  show  cause  against  issue  of  open 
commission  or  order  to  take  depo- 
sition, F.  1497,  p.  1690. 

for  open  commission  to  take  depo- 
sition, F.  1498,  p.  1691. 

to  take  deposition  of  witness  to  be 
produced  without  the  State,  be- 
fore a  person  agreed  on,  a  judge, 
etc.,  F.  1500.  p.  1692. 

to  take  deposition  of  a  witness  con- 
ditionally {de  bene  esse)^  F.  1507, 
p.  1698.' 

to  show  cause,  direction  in  modifj- 
ing  the  time  of  return.  F.  152.  p. 
287. 

of  discontinuance  on  consent,  F. 
1281,  p.  1559. 

before  defendant's  appearance,  p. 
730. 

discontinuing  action  on  motion  (gen- 
Form),  F.  1283,  p.  1560. 

to  show  cause  against  granting 
leave  to  discontinue,  F.  1282,  p. 
1559. 

to  make  discovery  of  documents  or 
show  cause,  F.  1388,  p.  1626. 

absolute  for  discovery  and  inspec- 
tion (short  Form)',  F.  1390,  p. 
1628. 

to  show  cause  why  action  should 
not  be  dismissed,  F.  1294,  p.  1565. 

dismissing  action  without  trial,  F. 
1295,  p.  1565. 

absolute  dismissing  action  after  cob- 
ditional  dismissal,  F.  1296,  p.  1506. 
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dismissing  action  for  redemption,  F. 
2022,  p.  2033. 

directing  reference  as  to  counsel  fees 
or  alimony,  or  both,  etc.,  in  di- 
vorce^ F.  998,  p.  1336. 

to  show  cause  for  alimony,  etc.,  F. 
997,  p.  1336. 

to  pay  alimony  and  counsel  fee,  F. 
999,  p.  1336. 

for  sequestration  and  receiver  in  di- 
vorce proceedings,  F.  1004,  p.  1339. 

to  show  cause  why  husband  should 
not  be  attached  for  contempt  on 
not  paying  alimony,  etc.,  F.  1006, 
p.  1340. 

adjudging  husband  in  contempt  for 
failure  to  pay  alimony,  F.  1007,  p. 
1341. 

of  arrest  in  divorce  or  separation, 
F.  1008,  p.  1342. 

to  show  cause  in  divorce  why  plain- 
tiff should  not  have  custody  of 
children,  and  meanwhile  forbid- 
ding their  removal,  and  allowing 
plaintiff  to  see  them,  F.  1010,  p. 
1343. 

in  divorce  confiding  the  custody  of 
children  to  mother,  F.  1011,  p. 
1344. 

of  reference  to  try  issues  in  divorce, 
F.  1901.  p.  1959. 

for  jury  trial  of  issues  in  divorce, 
where  previous  motion  therefor 
had  been  denied,  F.  1902,  p.  1960. 

to  show  cause  against  confirming  re- 
port of  referee  and  for  judgment 
of  divorce,  F.  1905,  p.  1962. 

for  judgment  of  divorce  on  report 
of  referee,  F.  1906.  p   1962. 

granting  leave  to  defendant  to  ap- 
ply for  modification  of  final  judg- 
ment. F.  1926,  p.  1973. 

allowing  defendant  in  divorce  leave 
to  marry  again,  F.  1929,  p.  1975. 

vacating;  judgment  of  divorce,  and 
allowmg  defendant  to  defend,  F. 
2057,  p.  2051. 

of  reference  before  interlocutory 
judgment  for  dower,  F.  1931,  p. 
1977. 

for  interlocutory  judgment  (after 
hearing  by  the  court)  to  admeas- 
ure dower,  F.  1932,  p.  1978. 

to  show  cause  to  confirm  report  ad- 
measuring dower,  F.  1936,  p.  1981. 

—  order  thereon,  F.  1937,  p.  1981. 

to  show  cause  for  leave  to  pay 
widow  a  gross  sum,  F.  1940,  p. 
1983. 
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dower,  F.  1942,  p.  1985. 

that  plaintiff  elect  between  arrest 
and  attachment,  F.  826,  p.   1177. 

that  plaintiff  elect  between  several 
actions,  F.  1298,  p.  1568. 

clause  in,  directing  its  entry  in  an- 
other county,  or  nunc  pro  tunc, 
or  both,  F.  136,  p.  279. 

{ex  parte)  for  exi^minAtion  of  a 
party  or  witness  in  an  expected 
action,  F.  294,  p.  535. 

vacating  order  for  examination,  F. 
297,  p.  538. 

that  party,  or  officer  of  corporation- 
party,  submit  to  examination  be- 
fore trial,  F.  1409,  p.  1642. 

that  exceptions  be  heard  at  Appel- 
late Division,  F.  1655,  p.  1817. 

for  time  to  prepare  a  case  or  ex- 
ceptions, with  stay,  F.  1G60,  p. 
1821. 

opening  default  in  serving  case,  F. 
1661,  p.  1822. 

settling  case  (or  exceptions)  and 
directing  it  to  be  filed,  F.  1667, 
p.  1830. 

giving  leave  to  file  and  serve  excep- 
tions, and  make  case,  nunc  pro 
tunc,  F.  1753,  p.  1883. 

granting  leave  to  issue  execution 
for  possession  of  realty  after 
death  of  party  against  whom 
judgment  was  had,  F.  2166,  p^ 
2125. 

granting  leave  to  issue  execution  af- 
ter lapse  of  five  years,  F.  2170,  p. 
2129. 

directing  execution  against  property 
of  a  judgment -debtor,  having  died 
after  judgment,  F.  2174,  p.  2134. 

of  surrogate  allowing  execution 
against  executor  or  administrator 
as  such.  F.  2182,  p.  2143. 

staying  sheriff  from  removing  prop- 
ertv  or  releasing  levy,  F.  &16,  p. 
2171. 

granting  sheriff  extension  of  time 
to  return  confiicting  executions, 
etc.,  F.  2218,  p.  2175. 

vacating  body  execution  on  condi- 
tion of  stipulation  not  to  sue,  or 
in  default  thereof,  execution  to 
stand  amended  nunc  pro  tune,  F. 
2225,  p.  2182. 

discharging  from  execution  a  debtor 
who  has  been  discharged  from  hia 
debts,  F.  2227,  p.  2185. 
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ORDER  —  C<mtinued. 

oi  Bunrogate  that  ezeevtor  or  ad- 
minifltrator  render  an  intermedi- 
ate account  (under  H.  Y.  Code 
Civ.  Pto.«  I  2273,  aubd.  1  and  2), 
F.  2181,  p.  2142. 

astandiag  time  for  service,  F.  226, 
p.  410. 

■ame:  of  complaint,  F.  1030,  p.  1371. 

to  show  cause  to  enlarge  time  to 
plead,  F.  1032,  p.  1373. 

extending  time  to  plead,  etc.,  F. 
1033,  p.  1374. 

of  reference  to  take  proof  or  amount 
due  in  foredotnre,  F.  1586,  p.  1769. 

to  show  cause  to  have  reference  for 
surplus  money,  F.  1958,  p.  2000. 

of   reference  of   claims   to   surplus 

moneys,  F.  1960,  p.  2001. 
(final)*  as  to  surplus,   F.   1963,  p. 
2003. 

••  until  further  order  of  the  court," 
meaning  of,  p.  419. 

on  petition  for  further  directio&a 
after  judgment,  F.  2059,  p.  2053. 

appointing  guardUn  ad  litem  for 
infant  plaintiff,  F.  343,  p.  592. 

same;  defendant,  F.  486,  p.  839. 

appointing  guardian  ad  litem  for 
defendant,  unless  the  defendant 
applies  within  a  limited  time,  F. 
400,  p.  844. 

absolute,  appointing  guardian  ad 
litem  for  mfant  defendant,  F.  492, 
p.  845. 

confirming  service  on  infant  defend- 
ant, and  reappointing  a  guardian 
ad  litem,  nunc  pro  tunc,  F.  495, 
p.  848. 

that  irregular  judgment  against  in- 
fant defendant  stand  confirmed, 
F.  496,  p.  849. 

of  injiiBCtion.    See  list,  p.  898. 

to  show  cause  why  injunction 
should  not  be  continued,  F.  538, 
p.  918. 

denying  motion  to  continue  ii^unc- 
tioti,  and  vacating  temporary  or- 
der, F.  550,  p.  930. 

denying  motion  for  injunction  with- 
out prejudice,  F.  554,  p.  932. 

dissolving  injunction,  p.  983. 
vacating    e»    parte    an    injunction 
granted  ew  parte,  F.  664,  p.  989. 

to  show  cause  why  injunction 
should  not  be  vacated  or  modified, 
F.  665,  p.  989. 


ORDER  —  CotUmmed. 

granting  or  denying  motiim  (on  bo- 
tice  or  motion  to  show  cause)  to 
vacate  or  modify  injunetaon),  F. 
667-669,  p.  901. 

of  reference,  or  for  writ  of  inoairy 
to  ascertain  damages  eaased  by 
injunction,  F.  672,  p.  S»5. 

to  show  cause  why  receiver  shonU 
not  be  appointed,  with  injunctioD 
(general  Form),  F.  677,  p.  1028. 

to  show  cause  for  iaterplfiader,  F. 
1150,  p.  1468. 

of  interpleader  (short  Form)  al- 
lowing answer,  F.    1151,   p.   14^. 

another  Form,  discharigiiig  d^eiid- 
ant  without  determining  the  mode 
of  interpleading,  F.  1152,  p.  147Q. 

another  Form,  m  forecloeure,  F. 
1153      p.  1470. 

of  interpleader,  on  delivery  of  spe- 
cific property  and  appointing  re- 
ceiver, F.  1154,  p.  1471. 

to  show  cause  why  plaintiffs  in  two 
causes  should  not  interplead,  F. 
1157,  p.  1478. 

to  show  cause  against  settling  is- 
raes  for  trial  by  jury,  F.  1731.  p 
1868. 

refusing  to  strike  from  calendar,  bat 
directing  that  issues  be  settled  for 
trial  by  jury,  F.  1733,  p.  1869. 

settling  issues  and  directing  their 
trial  by  jury,  F.  1737,  p.   1870. 

of  reference  to  settle  issues,  F.  1739, 
p.  1871. 

that  certain  issues  be  tried  before 
others,  F.  1742,  p.  1873. 

setting  aside  issues  already  tried, 
and  directing  a  new  settlement  by 
a  referee,  F.  1787,  p.  1897. 

of  a  judge  transferring  a  motion  to 
another  judge,  F.  70,  p.  183. 

to  show  cause  (by  comrt)  why 
judge's  order  should  not  be  modi- 
fied, F.  168,  p.  296. 

for  judgment  for  sum  admitted  by 
the  answer  to  be  due,  F.  1103,  p. 
1425. 

for  judgment  by  the  court,  on  ad- 
mitted cause  of  action,  less  ad- 
mitted counterclaim,  F.  1107,  p. 
1425. 

for  judgment  on  a  frivolous  plead- 
ing, F.  1109,  p.  1430. 

with  leave  to  amend,  F.  1110.  p 
1430. 

for  judgment  for  special  rdief,  F- 
1571-1573,  p.  1767,  etc. 
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for  final  judgment  on  demurrer,  F. 
1601,  p.  1780. 

for  judgment  after  verdict  and  res- 
ervation for  further  consideration, 
F.  1074,  p.  1835. 

compelling  entry  of  judgment,  F. 
1675,  p.  1835. 

for  judgment  on  motion,  on  trial  by 
the  court,  aided  by  verdict  deter- 
mining all  the  issues,  F.  1782,  p. 
1893. 

to  show  cause  for  order  amending 
judgment  or  correcting  record,  F. 
2024,  p.  2035. 

amending  judgment,  F.  2025-2033, 
p.  2035,  etc. 

vacating  judgment  and  resettling 
findings,  F.  2035,  p.  2039. 

setting  aside  judgment  at  the  in- 
stance of  a  subsequent  bona  fide 
purchaser  or  mortgagee,  F.  2058, 
p.  2051. 

setting  off  judgments,  F.  2064,  p. 
2057. 

on  bankrupt's  or  insolvent's  motion 
for  perpetual  stay  on  judgment, 
F.  2060,  p.  2060. 

the  same;  for  cancellation  of  judg- 
ment, F.  2068,  p.  2060. 

to  show  cause  on  complaint  in  judg- 
ment creditor't  action  to  seques- 
trate corporate  property,  F.  718, 
719,  p.  1078. 

for  a  Rpecial  or  struck  jury,  F.  1620, 
p.  1793. 

at  a  Special  Term  transferring  cause 
to  be  tried  before  a  jury,  F.  1607, 
p.  1786. 

on  consent  for  the  trial  of  issues  by 
a  jury,  F.  1024,  p.  1794. 

to  show  cause  why  party  should  not 
have  leave  to  'submit  additional 
affidavit,  and  thereupon  have  re- 
argument,  F.  157,  p.  290. 

giving  plaintiff  in  attachment  leave 
to  sue  in  name  of  sheriff  and  him- 
self, F.   302,  p.  545. 

of  surrogate  for  action  on  bond  of 
executor,  administrator,  etc.,  F. 
311,  p.  555. 

that  bond  or  undertaking  be  deliv- 
ered up  to  be  sued,  F.  305,  p.  548. 

granting  leave  to  sue  on  official 
bond.  F.  307,  p.  551. 

to  show  cause  why  leave  should  not 
^e  granted  to  sue  for  deficiency, 
F   SI."),  p.  558. 

order  thereon,  F.  316,  p.  559. 
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ORDER  —  Continued, 

to  show  cause  why  leave  for  defi- 
ciency in  foreclosure  should  not 
be  granted  after  suit  brought 
without  it,  F.  317,  p.  559. 

order  thereon,  F.  318,  p.  560. 

to  show  cause  on  petition  for  leave 
to  sue  on  judgment  in  another 
court,  F.  322,  p.  564. 

granting  leave  to  sue  on  a  judgment, 
F.  323,  p.  565. 

giving  leave  to  sue  a  lunatic,  etc., 
F.  325,  p.  568. 

of  surrogate  giving  infant  leave  to 
bring  partition,  F.  327,  p.  571. 

giving  leave  to  prosecute  as  a  poor 
person,  F.  331,  p.  677. 

denying  leave  to  prosecute  as  a 
poor  person,  F.  332,  p.  577. 

giving  receiver  or  other  trustee 
leave  to  sue,  F.  336,  p.  582. 

releasing  propertv  from  judgment 
Uen,  F.  2107,  p.  2085. 

to  show  cause  against  motion  on  the 
minutes  for  a  new  trial,  F.  1643, 
p.  1805. 

order  thereon,  F.  1645,  p.  1807. 

granting  motion  (other  than  upon 
the  minutes)  for  new  trial,  F. 
1654,  p.  1816. 

granting  new  trial  unless  the  oppos- 
ing party  will  consent  to  reduce 
hiH  verdict,  F.  1646,  p.  1808. 

denving  motion  for  a  new  trial,  F. 
1642,  p.  1805. 

on  exceptions  heard  at  Appellate 
Division  granting  new  trial,  F. 
1657,  p.  1819. 

for  new  trial  in  ejectment,  F.  1944, 
1987. 

directing  entry  nunc  pro  tunc,  F.  30, 
p.  22. 

to  show  cause  why  previous  order 
opening  default  should  not  be  de- 
clared to  have  been  waived,  r*. 
130,  p.  275. 

to  show  cause  to  move  to  open  de- 
fault, inquest  or  dismissal,  F. 
2043,  p.  2046. 

granting  or  denying  motion  to  open 
default,  inquest,  dismissal,  etc.,  F. 
2044-2056,  p.  2047,  etc 

granting  plaintiff  leave  to  add  for- 
mal parties  (and  to  amend),  F. 
1117,  p.  1445. 

that  an  unnecessary  pnrtv  be  struck 
out.  F.  1114,  p.  1443. 

for  lenvp  to  change  a  co-pbintiff  to 
a  defendant,  F.  1115,  p.  1443. 
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ORDER  — -  Continued, 

to  bring  in  a  new- bom  infant,  F. 
1119,  p.  1446. 

for  leave  to  serve  a  supplemental 
complaint,  bringing  in  as  an  addi- 
tional defendant  a  third  person 
who  has  assumed  defendant's  ob- 
ligations, F.  1130,  p.  1453. 

allowing  judgment  creditor  to  oome 
in  as  co-plaint iif  in  creditor's  ac- 
tion, F.  1200,  p.  1498. 

allowing  bondholders  to  intervene 
as  co-plaintiffs  in  trustee's  action 
for  foreclosure,  F.  1201,  p.  1498. 

allowing  plaintiff  in  attachment  suit 
to  join  in  sheriff's  action  on  as- 
sets, F.  1202,  p.  1490. 

to  show  cause  why  legatee  should 
not  come  in  In  an  action  to  con- 
strue a  will,  F.  1205,  p.  1501. 

—  order  thereon,  F.  1206,  p.  1502. 

to  show  cause  why  creditor  should 
not  be  allowed  to  come  in  after 
expiration  of  time  limited  in  ac- 
tion for  dissolution  of  corpora- 
tion or  creditor's  action,  F.  1207, 
p.  1502. 

to  Hhow  cause  on  asking  ^eave  to 
intervene,  F.  1211,  p.  1506. 

giving  leave  to  intervene  (general 
form),  F.  1212,  p.  1506. 

of  reference  preliminary  to  judg- 
ment for  partition,  or  sale,  F. 
1967-1974,  p.  2006. 

confirming  report  of  partition,  F. 
1989,  p.  2018. 

in  partition  to  make  creditors  par- 
ties, so  as  to  proceed  to  sale,  F. 
1997,  p.  2021. 

confirming  report  of  distribution  in 
partition,  F.  2019,  p.  2031. 

for  payment  of  Admitted  claims,  on 
security  being  given  for  counter- 
claim, F.  790,  p.   1144. 

to  show  cause  why  sum  admitted 
by  answer  should  not  be  paid,  F. 
1*309,  p.  1575. 

allowing  money  to  be  paid  into 
court,  F.  1312,  p.  1578. 

to  show  cause  why  money  in  court 
should  not  be  paid  over,  F.  1317, 
p.  1580. 

for  payment  of  money  out  of  fund 
in  court,  F.  1318,  p".  1581. 

that  a  party  deliver  or  pay  into 
court  money  or  property  admitted 
to  be  due  (or  for  judgment  on 
the  adminsion),  p.  1142. 

to  show  cause  on  original  petition, 
p.  315;   F,   195,  p.  327. 


ORDER  ~  Continued. 

—  order  thereon,  p.  318. 

to  show  cause  on  a  petition  in  an 
action,  F.  186,  p.  322. 

allowing  joint  petitioners  to  sever^ 
F.  108,  p.  328. 

referring  original  petition,  F.  207.  p. 
334. 

final,  or  decree  on  original  petitidB, 
F.  212,  p.  337. 

to  show  cause  why  place  of  txlal 
should  not  be  changed,  with  stay 
meanwhile,  F.  1546,  p.  1733. 

changing  place  of  trial,  F.  1548,  p. 
1735. 

that  cause  in  inferior  local  court  of 
record  be  tried  at  circuit  in  aa- 
other  county,  F.  1549,  p.  1736. 

that  pleadings,  etc.,  be  filed  or 
deemed  abandoned,  F.  1041,  p. 
1377. 

striking  out  amended  pleading,  F. 
1045,  p.  1383. 

granting  leave  to  amend  a  pleading. 
F.  1047,  p.  1385. 

striking  out  amended  pleading  as 
unauthorized,  F.  1048,  p.  1386. 

granting  leave  to  serve  a  supple- 
mental pleading,  F.  1055.  p.  1392. 

to  show  cause  wny  a  party  ashould 
not  have  leave  to  serve  a  supple- 
mental pleading,  F.  1(^4,  p.  1392. 

requiring  the  plaintiff  to  separately 
state  and  number  his  causes  of 
action,  F.  1087,  p.  1411. 

that  pleading  be  made  more  definite 
and  certain,  F.  1089,  p.  1413. 

striking  out  pleading  for  refusal  to 
obey  an  older  of  court,  F.  1090, 
p.  1415. 

striking  out  sham  answer  or  de- 
fense, F.  1093,  p.  1418. 

striking  out  irrelevant,  redundant, 
or  scandalous  matter  from  a 
pleading,  F.  1095,  p.  1420. 

striking  out  scandalous  and  imper- 
tinent matter,  F.  169,  170,  p.  296, 
297;  and  see  p.  62. 

requiring  election  between  several 
counts  setting  forth  the  same 
cause  of  action,  F.  1098,  p.  1422.       t 

compelling  a  reply,  F.  1101.  p.  1424.       ^ 

giving  leave  to  sue  as  a  poor  person, 
F.  331,  p.  577. 

same:  denying  leave,  F.  332,  p.  577. 

vacating  leave  to  sue  as  poor  per- 
son. F.  501.  p.  853.  \ 

postponing  trial,  F.  1617,  p.  1791. 
discharging  from  arrest  in  violation 
of  privilege,  F.  1518,  p.  1708. 
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that  corporation  party  under  exam- 
ination produce  books  to  refresh, 
F.  1411,  p.  1044. 

to  produce  documents  at  a  trial,  F. 
1514,  p.   1704. 

that  alternative  writ  of  prohibition 
issue,  F.  479,  p.  829. 

to  publish  summons  or  notice,  p. 
358,  n. 

to  show  cause  why  motion  should 
not  be  reargued,  and  why  reargu- 
ment  should  not  immediately  pro- 
ceed, with  stay  meanwhile,  F.  154, 
p.  288. 

to  show  cause  why  motion  should 
not  be  reargued,  or  party  have 
leave  to  renew,  with  stay  mean- 
while, F.  168,  p.  291. 

to  show  cause  why  there  should  not 
be  a  reargument  or  renewal,  or  a 
stay  pending  appeal,  F.  159,  p. 
291. 

appointing  receiver  (general  form), 
F.  679,  p.  1029. 

of  reference  to  appoint  receiver 
(general  form),  F.  680,  p.  1030. 

same;  to  nominate,  F.  682,  p.  1032. 

confirming  referee's  report,  and  ap- 
pointing  receiver   accordingly,   F. 

686,  p.  1034. 

{ex  parte)  appointing  temporary  re- 
ceiver of  property  of  absentee*  who 
cannot   be   personally   served,    F. 

687,  p.  1034. 

appointing  receiver  after  report, 
findings,  or  verdict,  on  a  trial  of 
the  issues,  F.  688,  p.  1035. 

appointing  receivers  after  appoint- 
ment in  another  jurisdiction  of  a 
receiver  claiming  adversely,  F.  688, 
690,  p.  1036. 

for  receiver  of  specific  personal  prop- 
erty, F.  691,  p.  1037. 

of  reiference  to  appoint  a  receiver 
in  a  creditor's  suit,  F.  692,  p.  1038. 

appointing  receiver  in  a  creditors 
action,  with  usual  injunction,  F. 
693,  p.  1040. 

appointing  receiver  without  preju- 
dice to  the  rights  of  prior  lienors, 
and  with  optional  leave  to  keep 
down  charges,  i?\  694,  p.  1043. 

appointing  receiver  of  decedent's  es- 
tate, F.  695,  696,  p.  1043.  1045. 

of  reference  to  appoint  receiver  of 
an  estate,  in  case  of  executors  or 
administrators,  F.  697,  p.   1048. 
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ORDER  — Continued, 
appointing  receiver  of  rents  and 
profits  in  foreclosure  or  other  ac- 
tion affecting  real  property,  with 
injunction  against  defendant,  F. 
700,  p.  1052. 
another  form,  corporation  mortiraire, 

F.  701,  p.   1056.  * 

same;   railroad  foreclosure,  F.  702, 

p.  1057. 
appointing   receiver   of   partnership 
assets    (short  form),  by  consent. 
F.  704,  1061. 
a   fuller  form,  with  special  powers 
and  saving  clause  as  to  consent, 
F.  705,  p.  1063. 
appointing  a  partner  receiver,  with 
a  reference  to  appoint  some  othpr 
person    if   he   fail   to   qualify,   F. 
706,  p.  1064. 
apf>ointing  partner  receiver  —  refer- 
ring it  to  a  referee  to  appoint  and 
superintend  assignment,  F.  707,  n 
1065.  ^ 

the  same;  made  pending  a  reference 
for  an  accountmg,  F.  708,  p.  1066. 
appointing,  as  receiver  of  partner- 
ship, their  assignee  for  benefit  of 
creditors,  with  full  directions,  F. 
709,  p.  1067. 
authorizing     partner     to     continue 
business  after  assijmment.  F.  710, 
p.  1070. 
appointing  managing  receiver  of  a 

joint  business,  F.  711,  p.  1071. 
appointing  manager  of  a  mine,  F. 

712,  p.  1072. 
to  show  cause  why  a  receiver  should 
not  be  appointed  at  suit  of  the 
people  or  a  stockholder,  officer,  or 
creditor,  for  misconduct  of  direct- 
ors, etc.,  714,  p.  1074. 
granting  injunction  against  corpora- 
tion,  and    appointing   receiver  of 
property    because    of    misconduct 
of  officers    (with   suspension),  F. 
715,  p.  1074. 
appointing    receiver    in    judgment- 
creditor's    action    to    sequestrate, 
etc.  (short  form),  F.  721,  p.  1079. 
in  people's  action,  granting  injunc- 
tion against  insolvent  corporation, 
and  appointinir  receiver  of  all  its 
property,  F.  723,  724,  p.  1081. 
appointing  ancillary  receiver  of  for- 
eign corporation,^  F.  728,  p.   1086. 
appointing    temporary    receiver    in 
voluntary   dissolution,  F.  729,  p. 
1087. 
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ORDER  —  Conf  MHied. 
oanoelling  reoeiver's  bond,  F.  732,  p. 

1093. 
of   reference   to   effect   transfer   of 
property   to  receiver,   F.   733,  p. 


by  referee  that  defendant  deliver 
and  con\Pv  to  receiver,  F.  736,  p. 
1097. 

forbidding  any  interference  by  suit 
against  receiver,  etc.,  except  to 
enforce  pre-existing  liens,  F.  745, 
p.  1106. 

that  creditor's  exhibit  claims  to  re- 
ceiver, F.  747,  n.  1110. 

to  show  cause  why  receiver  should 
not  sell  as  an  entirety,  F.  749,  p. 
1111. 

giving  receiver  leave  to  sell,  F.  750, 
p.  1112. 

confirming  receiver's  sale,  F.  751,  p. 
1113. 

that  purchaser  from  receiver  com- 
plete his  purchase,  F.  753,  p.  11  lo 

sanctioning  receiver's  employment 
of  counsel,  F.  755,  p.  1116. 

granting  leave  to  continue  weekly 
payroll,  F.  760,  p.  1120. 

permitting  receiver  to  withdraw  sum 
for  future  disbursement,  F  761, 
p  1121 

to  show  cause  why  receiver  should 
not  pay  or  deliver,  etc..  with  stay 
meanwhile,  F.  764,  p.  1122. 

on  petition  or  motion  that  receiver 
pay.  deliver,  sell,  etc.,  F.  765,  p. 
1123. 

that  receiver  in  foreclosure  pay  over 
surplus  to  himself  as  mortgagee, 
F.  767,  p.  1125. 

of  reference  to  pass  receiver's  ac- 
count, F.  772,  p.  1130. 

confirming  referee's  report  passing 
receiver's  account,  and  directing 
distribution,  etc.,  F.  776,  p.  1133. 

for  appointment  of  a  different  re- 
ceiver, F.  778,  p.  1136. 

removing  receiver  and  appointing 
substitute,  F.  780,  p.   1137. 

same;  with  consent,  F.  782,  p.  1138. 

to  show  cause  why  receiver  should 
not  be  discharged,  F.  783,  p.  1139. 

—  order  thereon,  F.  784,  p.  1139. 

that  receiver  pay  over  to  his  succes- 
sor, F.  786,  p.  1141. 

of  reference  of  claim  against  dece- 
dent. F.  359,  p.  619. 

refpfrini?  a  question,  not  arising  on 
the  pleadings,  to  hear  and  report, 
F.  1326,  p.  1589. 


ORDER  —  Continued, 

referring  a  motion,  or  a  qoestioD 
thereon,  F.  1327,  p.  1590. 

special  directions  tnereon,  F.  1323- 
1348,  p.  1591,  etc. 

on  motion  to  confirm  report  on  spe- 
cial reference,  F.  1359,  p.  1601. 

sustaining  exceptions  to  referee's  re- 
port on  special  reference,  F.  136(X 
p.  1602. 

of  reference  to  determine,  or  to  re- 
port on  specific  questions  pending 
trial,  F.  1788-1791,  p.  1898. 

of  reference  to  take  and  state  an 
account  before  Judgment,  F.  1791 
etc.,  p.  1900,  etc. 

adjourning  motion  for  judgmeai. 
and  directing  reference  to  settle 
form  of  judgment  and  fix  allov- 
ances,  F.  1811.  p.   1909. 

to  show  cause  against  referring 
cause  for  trial,  F.  1817,  p.  1916. 

referring  cause  to  hear  and  deter- 
mine, F.   1824-1829,  p.   1919. 

referring  the  cause,  without  motion, 
F.  1830,  p.  1920. 

referring  cause,  by  consent,  F.  1836. 
p.  1923. 

setting    aside    referee's    report,   F. 

1854,  p.  1930. 

to  show  cause  against  application 
for  further  findings  by  referee,  F. 

1855.  p.  1930. 

correcting  recitals,  F.  27,  p.  21. 

for  stay  in  local  court,  to  enable 
applicant  to  move  Supreme  Court 
for  r:moyal  of  cause,  F.  1552.  p. 
1740, 

to  show  cause,  on  petition  for  re- 
moval of  an  action  from  a  county 
court  or  the  New  York  City  Court 
to  the  Supreme  Court,  to  chancre 
the  place  of  trial,  F.  1554,  p.  1740 

removing  cause  and  changing  place 
of  trial,  F.  1557,  p.  1744. 

(ear  parte)  approving  bond  and  di- 
recting removal  of  cause  from 
State  to  United  States  court*  F. 
463,  p.  807. 

to  show  cause  for  removal  of  cause, 
F.  465,  p.  809. 

(after  notice  or  order  to  ahowcauae) 
removing  cause  to  United  States 
court,  F.  466,  p.  809. 

of  removal  #  for  local  prejudice,  F. 
467,  p.  809. 

directing  marshal  to  take  property 
from  the  possession  of  officer  of 
the  State  court  on  removal  of 
cause,  F.  472,  p.  815. 
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ORDER  —  Continued. 


denying  motion  to  remand  from 
United  States  to  State  court,  and 
to  vacate  order  directing  marshal 
to  take  property  from  possession 
of  officer  of  State  court,  F.  473, 
p.  815. 

remanding  cause  from  United  States 
to  State  court,  F.  474,  p.  815. 

reopening  cause  after  submission  to 
court  so  as  to  take  further  tc3ti- 
mony,  F.  1745,  p.  1874. 

to  set  aside  replevin  (claim  and  de- 
livery), F.  803,  p.  1161. 

for  possession,  when  proper,  instead 
of  judgment,  p.  1142. 

that  sheriff  take  and  deposit  or  de- 
liver when  party  ordered  fails  to 
do  so,  F.  791,  p.  1145. 

for  receiver  unless  defendant  deliv- 
ers or  deposits  property  pursuant 
to  order  therefor,  F.  792,  p.  1143. 

to  show  cause  why  order  should  not 
be  resettled  generally,  F.  141,  p. 
282. 

for  restitution  (with  award  of  exe- 
cution), F.  2149,  p.  2112. 

directing  retroactive  effect,  F.  30.  p 
22. 

confirming  judicial  sale,  F.  2250,  p. 
2199. 

directing  opening  of  judicial  sale,  P. 
2253-2255,  p.  2201. 

discharging  purchaser,  F.  2258,  p. 
2204. 

denying  purchaser's  motion  to  be 
discharged,  F.  2259,  p.  2205. 

directing  resale  on  purchaser's  de- 
fault, and  directing  payment  of 
deficiency,  etc.,  F.  2200,  p.  2206. 

fixing  amount  of  deficiency  for 
which  original  purchaser  is  liable, 
F.  2261,  p.  2207. 

compelling  purchaser  to  complete,  F. 
2203,  p.  2208. 

to  show  cause  why  security  for 
costs  should  not  be  given,  F.  513, 
p.  869. 

that  plaintiff  file  security  for  costs, 
F.  514,  p.  869. 

dismissing  action  for  failure  to  file 
security  or  to  pay  costs,  F.  521,  p. 
874. 

for  substituted  service,  F.  388,  p. 
659. 

same;  where  defendant's  residence 
is  unknown,  F,  389,  p.  660. 

for  service  by  publication,  etc.,  in 
action  affecting  specific  property, 
F.  414,  p.  695. 


ORDER  —  Continued, 

same;  against  non-resident  or  for- 
eign corporation,  F.  413,  p.  692. 

same;  in  divorce,  F.  415,  p.  696. 

same;  against  unknown  defendant, 
F.  416,  p.  697. 

same;  against  one  whose  residence 
cannot  be  ascertained,  F.  417,  p. 
697. 

same;  against  a  resident  who  has 
departed  or  conceals   himself,  P. 

418,  p.  697. 

same;  against  an  adult  resident  ab- 
sent from  the   United  States,  F. 

419,  p.  698. 

same;  to  save  case  from  Statute  of 
Limitations,  F.  420,  p.  698. 

for  service  on  convict  in  prison 
without  the  State,  F.  421,  p.  699. 

to  show  cause  why  order  of  publi- 
cation should  not  be  set  aside,  F. 
447;  p.  746. 

the  same;  order  vacating,  F.  448, 
p.  747. 

on  motion  to  set  aside  summons 
where  appearance  was  special,  F. 
452,  p.  750. 

for  severance  of  action  on  death  of 
party,  F.  1195,  p.  1491. 

same;  where  issue  of  law  and  issue 
of  fact  arise  upon  different  causes 
of  action,  F.  1049,  p.  1338. 

severing  ejectment  against  distinct 
occupants,  F.  1050,  p.  1388. 

severing  action  against  defendants 
severally  liable  after  judgment 
against  part,  F.  1051,  p    1389. 

that  sheriff  convey  property,  etc., 
F.  2266.  p.  2210. 

to  show  cause  explained,  p.  126. 

to  show  cause  (general  form),  F.  60, 
p.  179;  F.  818,  p.  1173. 

as  short  notice  of  motion,  p    127. 

allowing  further  papers  to  be  served 
meanwhile,  F.  61,  p.   180. 

of  judge  staying  proceedings  pending 
motion,  F.  229,  p.  424. 

another;  shorter  form,  F.  230,  p. 
425. 

of  court  or  judge  staying  proceed- 
ing specifically,  F.  231,  p.  425. 

staying  proceedings   until  payment  ^ 
of  costs,  F.  235,  p.  428. 

staying  proceedings  in  the  cause  un- 
til determination  of  another  cause, 
F.  1364,  p.  1606. 

for  substitution  of  attorneys,  F. 
1216-1224,  p.  1510,  etc. 

substituting  public  officer's  suooes- 
sor,  F.  1134,  p.  1456. 
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ORDER  —  Continued. 

granting  pUintiff  leave  to  continue 
action  against  auooeuors  in  inter- 
est of  a  defendant,  F.  1129,  p. 
1462. 

to  show  cause  why  applicant  should 
not  be  substituted  for  a  partv  al- 
ready named  in  the  record,  F. 
1171,  p.  1480. 

—  order  thereon*  T.  1172,  n.  1481. 
for    substituting    infant    neir    and 

guardian  ad  litem  to  prosecute 
appeal  after  sole  plaintiff's  death, 
F.  1185,  p.  1484. 
to  show  cause  why  successor  in  ad- 
ministration of  trust  shall  not 
continue  action  brought  by  his 
predecessor,  F.  1188,  p.  1487. 

—  order  thereon,  F.  1180,  p.  1487. 
to    show    cause    why    indemnitors 

should  not  be  substituted  as  de- 
fendants in  place  of  sheriff,  F. 
1103,  p.  1400. 

—  order  thereon,  F.  1104,  p.  1400. 
giving  leave  to  issue  auppleneiital 

summons,  with  leave  also  to 
amend  summons  and  complaint, 
F.  436,  p.  727. 

for  survey,  F.  1380,  p.  1017. 

to  show  cause  why  tina  to  appear 
and  plead  should  not  be  extended 
until  after  determination  of  ap- 
peal involving  jurisdictional  ques- 
tion, F.  440,  p.  738. 

extending  time  to  appear  and  plead, 
pending  appeal  as  to  jurisdiction, 
F.  441,  p.  730. 

that  new  UBdertakiBg  be  filed,  F. 
282,  p.  483. 

to  show  cause  why  order  should  not 
be  vacated,  F.  173, 174,  p.  298, 200. 

same;  for  neglect  to  file  papers,  F. 
177,  p.  301. 

to  stay  waste,  p.  008;  F.  653,  p.  071. 

to  restrain  waste,  affidavit  to  ob- 
tain, F.  652,  p.  060. 

to  show  cause  why  defendant  may 
not  withdraw  appearance,  F.  444, 
p.  740. 

granting  leave  at  trial  to  vnthdraw 
a  juror,  etc.,  F.  1628,  p.  1707. 
ORIGINAL   PETITIONS,   p.   312;    F. 

101,  p.  325. 
PAPERS  ON  APPEAL,  order  of  print- 
ing, p.  1833.    See  Cabb. 
PARENT,  proceedings  for  service  by 

publication,  etc.,  F.  412,  p.  600. 
PARTICUI^RS,  BILL  OF.     See  list, 

p.  1304. 


PARTIES,  leave  to  amcad  as  to,  at 
trial,  F.  1620,  p.  1798. 

amending,  etc,  in  respect  to  parties, 
p.  716. 

amending  summcms  by  axoppiQg 
name  of,  F.  247,  p.  447. 

in  action  on  bond,  p.  28,  29. 

plaintiff's  proceedings  aa  tochaagei, 
abatement,  revival,  «tc^  brii^^Bg 
in,  etc.    See  list,  p.  1440. 

defendant's  prooeedings  in  simHsr 
cases.    See  list,  ^.  1458,  1459. 

stipulation  oonsentuag  to  change  oft 
F.  430,  p.  722. 

practice  in  reference  to  changes.  See 
list,  p.  1432. 

recitals  of  changes  in  judgment,  F. 
1704,  1705,  p.  1856. 

same;  F.  1763-1766,  p.  1888. 

creditor  allowed  to  intenrene  and  ob- 
ject to  excessive  allowmnoes,  F. 
2034,  p.  2038. 

exmmination  to  ascertain  unknown 
or  additional  defendants,  p.  704. 

joining  and  severing  in  petitions,  p. 
316. 

affected  by  Its  pendens,  p.  884. 

order  in  partition  to  make  credit- 
ors so  as  to  proceed  to  sale,  F. 
1007,  p.  2021. 

•everance  of  actions,  p.  1387. 

•ervice  by,  p.  636. 

application  of  stranger  to  come  in. 
See  contents,  p.  1475,  1492. 

•nbatitution  of  on  appc^.  See  listy 
p.  2063.  Practice  stated,  see  p. 
2085. 

initials  of  names  in  nanmoas^  p. 
624. 

application  of  third  person  to  inter- 
vene.   See  list,  p.  1475,  1492. 

in  actions  on  nndertaldngfl^  p.  456. 
PARTITION,  prooeedings  peculiar  to. 
See  list,  p.  2004. 

petition  of  infant  or  guardian  for 
iMTa  to  bxia&  F.  326,  p.  568. 

same;  of  infant,  F.  346,  p.  595. 

leave  for  infant  to  bring,  p.  568. 

order  of  surrogate  giving  infant 
leave  to  bring,  F.  327,  p.  571. 

personal  service  of  aommoita  on  in- 
fant, etc.,  F.  371,  p.  642. 

same;  on  insane,  F.  372,  p.  643. 

proceedings  for  service  by  puUies- 
tion,  F.  406,  p.  685. 

notice  to  annex  to  published  sum- 
mons, F.  422,  p.  600. 

service  of  infant  resident,  but  ab- 
sent, F.  404-406,  p.  847,  etc. 
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PARTITION  —  Continued. 
notice  of  object  of  action  and  no 

personal  claim,  F.  368,  p.  633. 
order  directing  iatiiM  to  be  tried  by 

jury,  F.  1738,  p.  1871. 
order  appointing  (vardian  ad  litem 

for  infant  plaintiff,  F.  343,  p.  602. 
bond  of  guardian  ad  litem  for  infant 

plaintiff,  F.  347,  p.  506. 
guardian  ad  litem  for  defendant,  p. 

833. 
bringing    in    partiea    after    death, 

p.  1434. 
amending  by  adding  new  defendant, 

F.  434,  p.  726. 
lis  pendens  in,  p.  883;  F.  522,  p.  803. 
order  appointing  receiTer  of  rents 

and   profits    in    foreclosure,    with 

injunction  against  defendant,   F. 

700,  p.  1062. 
proceedings  for  anrTeyy  F.  1384,  etc., 

p.  1616. 
txul   and   judgment.     See   list,    p. 

2004. 
publication  of  notice  of  application 

for  moneys  in  court,  p.  361,  n. 
publication    of    notice   to    creditors 

and  parties  in  interest,  p.  351,  n. 
citation   in  surrogate's  court  after 

death  and  before  distribution,  p. 

352,  n. 
PARTNER,  to  continue  business,  or- 
der authorizing,  F.  710,  p.  1070. 
when  liable  for  partner's  fraud,  p. 

1273. 
PARTNERSHIP,  acknowledgment  by, 

F.  3,  p.  4. 
naming  in  action,  p.  626. 
injunction  against  disposing  of  as- 
sets, F.  613,  p.  063. 
another  Form;  where  dissolution  is 

not  sought,  F.  614,  p.  054. 
causes,  receiver  in.    See  contents,  p. 

1026. 
assets,  orders  appointing  receiver,  F. 

704,  705,  p.  1061,  1063. 
order    appomting   partner   receiver, 

F.  710,  p.  1070. 
order  appointing  as  receiver  of  firm 

assets  their  assignee  for  benefit  of 
,         creditors,  F.  700,  p.  1067. 

assets,  assignment  (general)  to  re- 
ceiver of,  F.  737,  p.  1008. 
discharge    of    attachment    on    firm 

property,  F.  018,  etc.,  p.  1261. 
survival  of  action  for  dissolution,  p. 

1433. 
cause,  order  for  accounting  before 

judgment,  F.   170^1813,  p.  1000, 

etc. 


PARTNERSHIP  —  Ooniinmed. 

cause,  schedule  of  account  to  be  pre- 
sented on  reference  in,  F.  1805,  p. 
1006. 

cause,  report  of  referee  on  account- 
ing in,  F.  1807,  p.  1007. 

of  seven  or  more  under  the  statute, 
judgment  against,  F.  1871,  p.  1043. 
PARTY,  service  of  summons   by,   p. 
636,  743,  n. 

who  bound  bv  lit  pendent,  p.  884. 

obtaining  address  of  adverse,  p. 
1431. 

examination  of,  before  action,  p. 
534. 

same;  to  enable  to  plead,  p.  1346. 

same;  before  trial,  p.  1632. 
PATENTS,  injunction  against  assign- 
ing, F.  588,  p.  042. 

injunction  against  utilising,  F.  506, 
p.  045. 
PAUPER,  leave  to  sue  as,  p.  572. 

infant  suing  as,  p.  588. 
PAYMENT  of  f eea  for  filing  papers,  p. 
56. 

injunction  against,  F.  610,  p.  052. 

and  delivery  of  specific  assets,  peti- 
tion by  receiver  to  compel,  F.  740, 
p.  1101. 
FAYMEST  INTO  COURT.  Forms,  see 
list,  p.  1577. 

petition  for  leave  to  intervene  and 
contest  application  for  the  fund, 
F.  100,  p.  320. 

publication  of  notice  of  application 
for  fund  in  partition,  p.  351,  n. 

citation  in  Surrogate's  Court  after 
death  and  before  distribution,  p. 
352,  n. 

authority  of  attorney  as  to  fund 
in  court,  p.  300. 

bond  of  guardian  ad  litem  on  receiv- 
ing fund,  F.  403,  p.  846. 

in  lieu  of  undertalcing  for  costs, 
notice  of,  F.  516,  p.  872. 

notice  of  motion  for  leave  to  make 
in  interpleader,  F.  536,  p.  017. 

undertaking  for  injunction  in  lieu 
of,  F.  650,  p.  070. 

undertaking  on  the  part  of  creditor 
enjoined  to  obtain  money  paid  in, 
F.  670,  p.  004. 

making  receiver  pay  out,  F.  756- 
758,  764,  etc.,  p.  1116,  etc. 

by  sheriff,  proceeds  of  attachment, 
order  for,  F.  803,  p.  1240. 

aiBdavit  to  obtain  order  discharg- 
ing defendant  on,  F.  1144,  p.  14^. 

judgment  awarding  the  fund,  F. 
1724,  p.  1862. 
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PENAL    ACTION,    Judgment    in    qui 

tarn,  F.  1870,  p.  1945. 
PENALTY,  indorsement  on  copy  sum- 

mon«    for    penalty    served    without 

oomplaint,  ¥.  367,  p.  633. 
PERJl'KV,  order  impounding  papers 

for  basis  of  prosecution,  F[  122,  p. 

271. 
PEKPETl'ATION    OF   TESllMONY. 
See  contents  and  list  of  Forms,  p. 
534. 

refrarding  real  estate^.  535. 
PERSONAL  LIABILITY,  of  receiver, 

p.  584«  n. 
PERSONAL  PROPERTY.     See,  also, 
Chattels. 

action  to  reach  specific  chattels,  re- 
ceiver   in,    p.    1037. 
PERSONAL     SERVICE     and     proof 
thereof.    See  contents  and  list  of 
Forms,  p.  635. 

of  notice,  p.  191. 
PERSONS  not  parties  may  move,  p. 
73. 

Mune;  may  be  moved  against,  p.  74. 
PETITIONS.      The    practice    stated. 
See  contents,  p.  306. 

Forms.    See  list,  p.  320. 

for  diicovory  and  inspection  of  doc- 
uments, to  enable  plaintiff  to 
plead,  F.  1012,  p.  1351. 

for  discovery  and  inspection,  or 
tbnt  cause  be  shown,  F.  1387,  p. 
1623. 

to  modify  divorce  br  giving  leave 
to  marry  again,  F."  1928.  p.  1974. 

to  revoke  final  judgment  of  separa- 
tion, F.  1930,  p.  1976. 

to  surrogate's  court  for  execution 
against  property  of  a  judgment- 
debtor  having  died  since  judgment 
F.  2175,  p.  2135. 

for  further  directions  after  judg- 
ment, p.  2053. 

of  infant  (of  fourteen  or  over  de- 
siring to  sue  for  appointment  of 
guardian  Ad  litem  for  himself,  F. 
340.  p    590. 

by  poneral  guardian,  or  relative,  or 
friend,  for  appointment  of  guar- 
dian ad  litem,  F.  344,  p.  593. 

for  guardian  ad  litem  by  infant  de- 
Ririn<?  to  bring  partition,  F.  346, 
p.  005. 

of  infant  or  guardian  for  leave  to 
brinp  partition.  F.  326,  p.  568. 

for  jrii'^rdian  ad  litem  by  infant  de- 
fondnnt,  or  bv  jr<*neral  guardian, 
relative  or  friend,  F.  482.  p.  836. 

of  relative  of  defendant  of  unsound 


PETITIONS  —  Continued. 

mind  for  appointment  or  guardian 
ad  litem,  F.  487,  p.  840. 

by  or  on  behalf  of  plaint iif  for  ap- 
pointment of  a  guardian  ad  litem 
for  an  infant  defendant,  F.  488, 
p.  841. 

another  Form;  for  appointment  of  a 
gnaxdian  ad  litem  for  himself,  F. 
fendant  resident  and  absent,  F. 
489,  p.  842. 

for  leave  to  sue  on  bond  given  to 
the  people  or  a  public  officer,  F. 
306,  p.  548. 

on  undertaking  given  to  discharge 
mechanic's  lien,  F.   3(W.  p.  552. 

to  the  surrogate  for  leave  to  sue 
on  executor's  bond,  F.  310,  p.  553. 

for  leave  to  sue  for  deficiency  one 
who  was  not  a  party  to  the  fore- 
closure, F.  314,  p.  557. 

for  leave  to  sue  on  judgment  recov- 
ered in  another  court,  F.  321,  p. 
663. 

for  leave  to  sue  a  lunatic,  F.  324, 
p.  567. 

by  attorney -general  for  leave  to  sue 
to  annul*  a  charter,  F.  3,j3,  p.  57S. 

by  a  receiver  or  other  trustee  for 
'  leave  to  sue,  F.  335,  p.  580, 

of  committee  of  lunatic,  etc,  for 
leave  to  sue,  F.  337.  p.  583. 

for  leave  to  sue  a  receiver  or  other 
trustee,  F.  338,  p.  584. 

of  stockholder  or  creditor  for  leave 
to  sue  insolvent  corporation  for 
dissolution,  F.  725,  p.  1083. 

to  authorize  next  friend  of  infant, 
idiot,  or  lunatic  to  sue  to  annul 
marriage,  F.  992,  p.  1329. 

by  receiver  for  leave  to  be  subset i- 
tuted  for  a  party  in  an  action 
which  was  pending  when  he  wa:» 
appointed,  F.  1186,  p.  1485. 

by  husband,  after  marriage  of 
female  plaintiff,  to  have  action 
continued  in  joint  names,  F.  1197, 
p.  1493. 

by  prior  purchasers  to  be  brought  in 
as  co-defendant«  in  foreclosure, 
F.  1203,  p.  1499. 

of  bondholder  to  come  in  as  defend- 
ant in  foreclosure  by  trustee,  on 
allegations   of  coUusion,  F.   1210. 

p.  isa-i. 

for  leave  to  prosecute  as  a  poor  per- 
son, F.  499,  p.  851. 

for  leave  to  continue  suit  as  po«ir 
person  after  suit  brought  without 
leave,  F.  498,  p.  8ri0. 
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PETITIONS  —  Continued. 

for  leave  to  defend  as  a  poor  per- 
son, F.  499,  p.  Sol. 

to  cancel  recttver's  bond,  F.  731,  p. 
1092. 

by  receiver  to  compel  the  payment 
and  delivery  of  specific  assets,  F. 
740,  p.  1101. 

by  receiver  for  leave  to  sell  assets, 
F.  748,  p.  1110. 

by  corporate  receiver  to  discover 
concealed  assets,  F.  742,  p.*  1103. 

of  receiver  to  compel  purchaser  to 
complete,  F.  752,  p.  1114. 

of  receiver  for  authority  to  pay 
counsel  fees,  etc.,  F.  754,  p.  1115. 

by  receiver  for  leave  to  pay  claims, 
etc.,  F.  756,  p.  1116. 

that  receiver  oe  instructed  to  pay 
over  a  deposit  or  other  fund  be* 
lon^ng  to  the  petitioner,  F.  758, 
p.  1118. 

that  receiver  be  instructed  to  pay 
for  services,  goods  sold,  etc.,  rent, 
etc.,  F.  759,  p.  1119. 

that  receiver  surrender  possession, 
pay,  etc,  or  that  petitioner  have 
leave  to  be  examined  intereMe  auo 
(old  practice),  F.  762,  p.  1121. 

another  form;  by  asking  reference 
(under  Code  practice),  F.  763,  p. 
1122. 

of  receiver  to  be  allowed  to  account 
and  be  discharf^ed,  F.  768,  p.  1126. 

to  discharge  receivership  as  to  spec- 
ific property,  F.  785,  p.  1140. 

for  removal  of  cause,  p.  767. 

for  removal  of  an  action  from  a 
county  court,  or  the  New  York 
City  court,  to  the  Supreme  Court, 
to  change  the  place  of  trial,  F. 
1554,  p.  1740. 

same;  where  petition  is  by  the  at- 
torney, F.  1555,  p.  1743. 

to  Supreme  Court  to  remove  cause 
from  county  court  for  disqualifi- 
cation, etc.,  of  judge,  F.  1559,  p. 
1746. 

to  remove  cause  from  State  to 
United  States  court  on  account 
of  a  federal  question,  P.  454,  p. 
798. 

same;  for  mere  difference  of  citizen- 
ship (short  form),  F.  455,  p.  799. 

another  Form  (more  appropriate) ; 
where  an  order  is  asked  in  the 
State  court,  F.  456,  p.  800. 

to  remove  cause  from  State  to 
United  States  court  because  of 
prejudice  or  local  influence  (short 
form),  F.  458,  p.  803. 


PETITIONS  —  Continued. 

for  order  directing  marshal  to  take 
property  from  the  possession  of 
officer  of  the  State  court  on  re- 
moval of  cause,  F.  471,  p.  813. 

for  removal  of  cause  against  person 
denied  civil  rights  from  a  State  to 
*a  United  States  court,  F.  475,  p. 
817. 

to  remove  cause  from  State  to 
l)nited  States  oourt  in  action 
against  officer  acting  under  rev- 
enue law,  F.  476,  p.  820. 

to  revoke  decree  of  separation,  F. 
1930,  p.  1976. 

to    appoint    trustees    of    prisoner's 
property,  verification  of,  p.  489,  n. 
PHYSICAL  EXAMINATION  of  plain- 
tiff, F.  1427-1429,  p.  1651,  etc. 
PLACE  OF  TRIAL,  change  of.     See 
list  of  Forms,  p.  1723. 

see  also  Removal. 

motion  to  remove  cause  and  change. 
See  list,  p.  1738. 

by  referee,  F.  1826,  p.  1919. 
PLAINTIFF,  physical  examination  of, 

p.  1651,  etc. 
PLAYWRIGHT,     injunction     against 

representation  of  drama,  F.  594,  p. 

944. 
PLEAD  DISCHARGE,  leave  to  after 

judgment,  and  leave  to  plaintiff  to 

discontinue,  F.  2070,  p.  2061. 
PLEADINGS    and    proceedings    inci- 
dental  thereto.     See  contents,  p. 
1346. 

striking  out  for  failure  to  pay  ali- 
mony, p.  1341,  n. 

amending  as  to  cause  of  action,  p. 
1379. 

amending  from  conspiracy  to  deceit, 
p.  723,  n. 

answer  after  judgment  when  deemed 
a  new  suit,  p.  777. 

answer  or  plea  under  Limited  Laa* 
bility  Act,  p.  825. 

departure  of  complaint  from  sum- 
mons, p.  742. 

what  deemed  action  on  contract,  p. 
1269. 

dischaif^e,  after  judgment,  and  leave 
to  plaintiff  to  di8continne»  F.  2070, 
p.  2061. 

affidavit  to  enable  plaintiff  to  eicam- 
ine  defendant  in  order  to  frame 
complaint,  F.  428,  p.  707. 

eztensiott  of  time  to  appear  before 
answer,  F.  440-441,  p.  738,  739. 

judgment  on,  p.  1425. 
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PLEADIKQS  —  CoiUiiiiMd. 
in  wbftt  CUM  to  move  rather  than 

plead,  p.  80. 
to  bring  in  MW  party,  p.  719. 
how  to  raiee  a  federal  qvMtioa  in, 

p.  778. 
xtmoTal  of  canae  may  be  pleaded 

in  abatement,  p.  790. 
repleader  after  removal  of  cause,  p. 

794. 
filing  and  aerriBg,  p.  1371. 
aerving  and  returning,  p.  1373. 
aerved  on  attorney,  not  on  party,  p. 

383. 
•triki&g    Ottt,    aa    unauthorized,    F. 

1048,  p.  1386. 
order  denying  motion  to  put  in  anp- 

plemental  answer  because  plaintiff 

makes   a   stipulation  and  admis- 
sion, F.  104,  p.  263. 
▼aiiflcatioa  of,  p.   1361;   F.   1016- 

1028,  p.   1364.  etc. 
remedy   for   non-yerification   of,   p. 

496,  496. 
notice  of  election  to  treat  as  nullity, 

F.  1028,  p.  1370. 
use  of  verified,  as  an  affidavit,  p. 

1181, 1272. 
when  withdrawn,  witbdrawal  should 

be  recited  in  judgment,  F.  1761- 

1762.  p.  1888. 
PLEDGE,  injunction  against  wrongful 

delivery,  F.  630,  p.  920. 
powers  of  receiver  as  to,  F.  709,  p. 

1060. 
replevying,  p.  1149. 
affidavit  to  replevy  goods  under,  F. 

793,  p.  1152. 
POLICE     interference,     injunction 

against,  F.  635,  p.  962. 
POOR  PERSON,  leave  to  sue  as,  p. 

572,  etc 
infant,  suing  aa  a  poor  person,  p. 

588. 
POST  OFFICE,  what  is,  p.  399. 
injunction    against    taking    letters 

from,  F.  541,  p.  922;   F.  606,  p. 

949. 
POSSESSION,  injunction  against  in- 
terference, and  see  TUspabs^  F.  689, 
p.  943. 
POSTPONEMENT,  order  on  the  min- 
utes allowing,  with  amendment,  F. 
1627.  p.  1796. 
PRAYER  for  general  relief,  requisites 

and  effect,  in  motion  papers,  p. 

151. 
of  a  petition  of  an  officer  of  court 

for  instructions,  F.  192,  p.  326. 


PREFERENCE  of  motions,  p.  136. 
on  the  calendar.     Forma,  see  list* 
p.  1582. 
PRELIMINARV  OBJECIIONS,  to  mo- 
tions, p.  138. 
on  motion,  recital  of,  in  ordtf ,  p. 

226. 
recital  of,  in  order.  F.  101,  p.  280; 

F.  102-104,  p.  262,  263. 
orders  deciding,  F.  102-105,  p.  262- 
264. 
PREMATURE  NOTICE,  p  197. 
PREMATURE  PUBUCATION,  p.  353. 
PRESENTATION  OF  CLAIMS,  notice 
by  leceiTer  to  creditors  and  debt- 
ors of  corporation,  announcing  ap- 
pointment, and  requiring,  F.  74is, 
p.   1109. 
before  suit  against  mimiripality,  p. 
519. 
PREVIOUS  APPLICATION,  necessitr 
of  denial  or  disclosure,  p.  116. 
form  of  stating,  F.  52,  p.  171. 
PRINCIPAL,  when  liable  for  agent's 
fraud,  p.  1272. 
aflftdavit  of  surety  to  obtain  leave  to 
proeecute  action  abandoned  by,  F. 
1198,  p.  1494. 
PRINCIPAL  AND  AGENT,  injunctioa 
against  bank  pajring  over  deposit, 
F.  617,  p.  954. 
injunction  against,  F.  632,  p.  959. 
PRISONER,  affidavit  of  service  on,  F. 
376,  p.  646. 
producing     for     identification,     p. 

1705,  n. 
producing  to  testify,  F.  1515,  1516, 

p.  1705. 
security  by,  for  costs,  p.  863. 
PROVISIONAL  REMEDIES,  what  se^ 

tions  allow,  p.  876. 
PRIVILEGE,    discharge    from   arrest. 

F.  962,  etc.,  p.  1312. 
PROCESS.    Orders  to  show  cause  used 
as,  p.  126. 
what  is  returnable,  p.  366. 
PROHIBITION.    See  contente.  p.  827. 
Forms,  see  list,  p.  828. 
when  heard  aa  enumerated  motion, 

p.7L 
distinguished  from  stay  and  injoae- 

tion,  p.  412. 
verification   of   return   to   writ,  p. 

489,  n. 
in  United  States  court  against  pro- 
ceeding in  State  court,  p.  813,  n. 
PROOF  by  subscribing  witness  wtthio 
the  State  (under  New  York  stat* 
utes),  F.  6,  p.  5. 
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PROOF  —  C<miinued. 

of  publication,  p.  361 ;  F.  215,  p.  365. 
of  service  of  papers,  p.  400;  F.  210- 
225,   p.   406-410.     And  see   Ad- 
mission, Affidavit,  Fubucation, 
Rktxtbn. 
return  of  substituted  service,  p.  654. 
aiBdavit  of   substituted  service,  p. 
654. 
PROPERTY,  what  kinds  of  may  be 

attached,  p.  1215,  n. 
PROXY,  injunction  against  giving,  F. 

023,  p.  056. 
PUBLICATION.    See  contents,  p.  341. 

service  of  summons  by,  p.  663. 
PUBUC    OFFICER,    attachment    of 
property   for   converting   funds,    F. 
828,  p.  1187. 
PUBLISHING  book,  injunction,  F.  501, 

etc.,  p.  043. 
-QUESllONS  and  objections  on  exam- 
ination before  trial,  F.  1421-1426, 
p.  1640,*  etc. 
for  review  on  appeal  certifying.  See 
list,  p.  2063. 
<}UI  TAM  ACTION,  judgment  in,  F. 

1876,  p.  1045. 
<}U0  WARRANTO,  leave  for  action  in 
nature  of,  p.  578. 
arrest  in  action  of,  p.  1270. 
judgment  in,  F.  1881-1882,  p.  1047. 
RAILROAD,   injunction   against   mu- 
nicipal     corporation      forbidding 
them   to  authorize  the  construc- 
tion of  a  city  railroad,   F.   542, 
p.  023. 
in  a  city  street,  injunction  against 

authorizing,  F.  576,  p.  038. 
same;  against  laying,  F.  577,  p.  030. 
injunction    against    mortgaging,  F. 

626,  p.  058. 
interfering     with    construction    of 
cross-road,  injunction  against,  F. 
633,  p.  061. 
receivership  for  misconduct  of  offi- 
cers, F.  713-715,  p.  1073,  etc. 
examination  of  officers,  and  discov* 
ery,  action  to  impeach  acts  of  di- 
rectors, F.  1013,  p.  1353. 
REAL  PARTY  in  interest,  compelling 

to  come  in,  F.  1141,  p.  1461. 
RE-ARGUMENT,    notice    of    motion 
for,  F.  153,  p.  288. 
motion  for,  and  leave  to  put  in  new 

affidavit,  F.  157,  p.  200. 
of  appeal.    See  list,  p.  2065. 
RECEIVER.     See  contents,  p.  008. 
Forms   for   obtaining   appointment. 
See  list,  p.  1026,  1027. 


RECEIVER  —  Continued. 

security  and  oath.  Forms,  see  list, 
p.  1080. 

title  possession  and  control  Forms, 
see  list,  p.  1004. 

duties,  instructions,  and  examination 
of  adverse  claims  (tnferesse  swo). 
Forms,  see  list,  p.  1106. 

accounting.    Forms,  see  list,  p.  1126. 

removal  or  dischaige.  Forms,  see 
list,  p.  1136. 

personal  liability  of,  p.  584,  n. 

order  of  adjournment  after  appear- 
ance, with  continuance  of  appoint- 
ment of  receiver  and  injunction 
meanwhile,  F.  126,  p.  273. 

appointing,  to  convey  for  absentee, 
etc.,  p.  664,  n. 

affidavit  to  move  to  continue  action 
against,  in  place  of  corporation, 
P.  1135,  p.  1457. 

of  dissolved  corporation,  order 
granting  leave  to  proceed  against, 
F.  1136,  p.  1458. 

judgment  sequestrating  effects  of 
corooration,  at  suit  of  judgment 
creditor,  and  appointing  receiver, 
F.  1860,  p.  1033. 

bond  given  by,  for  coati,  F.  510,  p. 
873. 

order  for,  unless  defendant  delivers 
or  deposits  specific  thing,  F.  702, 
p.  1145. 

relationship  to  judge  disqualiflea  in 
United  States  court,  p.  764. 

affidavit  to  obtain  order  for,  in  di- 
vorce, F.  1003,  p.  1338. 

order  for,  in  divorce,  F.  1004,  p. 
1330. 

for  foreign  corporation,  p.  1023;  F. 
728,  p.  1086. 

injunction  against  sheriff's  interfer- 
ence with,  F.  548,  p.  020. 

interpleader  of,  F.  1145,  p.  1466. 

order  of  interpleader  on  delivery  of 
specific  property  and  appointment 
of,  F.  1154,  p.  1471. 

judgment  against,  in  official  capac- 
ity, F.  1883,  p.  1047. 

to  pay  taxes,  etc.,  pending  appeal 
after  judgment  affecting  title,  or- 
der appointing,  F.  2103,  p.  2082. 

after  ju<^gment,  motion  for,  F.  2267, 
p.  2211. 

petition  by,  or  other  trustee,  for 
leaTO  to  sue,  F.  335,  p.  580. 

leave  for  action  by  or  against,  p. 
580. 

order  giving  leave  to  sue,  F.  336,  p. 
582. 
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BECEIVER  —  Cofi<  Jimed. 

petition  for  leave  to  sue  a,  F.  338, 
p.  684. 

notice  of  presentation  of  petition 
for  leave  to  sue,  F.  339,  p.  586. 

in  United  States  court  suable  with- 
out leave,  p.  763. 

aotice  to  quit,  given  by,  F.  292,  p. 
632. 

petition  by,  for  leave  to  be  substi- 
tuted for  a  party  in  an  action 
which  was  pending  when  he  was 
appointed,  F.  1186,  p.  1485. 

affidavit  for  motion  on  behalf  of,  to 
be  substituted  in  place  of  original 
plaintiff  or  defendant,  F.  1160, 
etc..  p.  1476. 

right  to  remove  came,  p.  765. 

before  aervice  of  summons,  p.  636. 

in   United  States   court   to  follow 
SUte  law,  p.  763. 
RECEIVERKHIP  as  a  method  to  se- 
curing   possession    of    property,    p. 

876. 
REaTALS  in  bond,  p.  29. 

in  orders,  p.  221;  F.  101,  p.  259. 

order  correcting,  F.  29,  p.  22. 

of  request  in  an  order  for  general 
relief  on  a  motion,  p  228. 

of  reference  of  petition  in  order, 
F.  212,  p.  338. 

in  undertaking,  p.  453. 

in  undertaking  given  under  order  on 
condition  of  giving  it,  F.  251,  p. 
578. 

in  order  of  reference  made  by  the 
court  of  its  own  motion,  F.  1328, 
p.  1591. 

in  judgment,  p.  1753,  n. 

Forms  of  in  judgment,  p.  1757,  1758; 
F.  1703-1719,  p.  1854,  etc.;  F. 
1758-1776,  p.  1885,  etc.  See  also 
p.  1886,  n. 

in  judgment  after  verdict  on  special 
iBHues,  F.  1784,  p.  1895. 
RECORDING  deed  or  mortgage,  as  af- 

fecting  lis  pendens,  p.  884. 
R£(X)KDS,    injunction    against    pre- 
venting use  of  corporate,  F.  619, 
p.  955. 

authentication  of.    See  list,  p.  1714. 
REDEMPTION  from   sale  on  execu- 
tion.    See  list,  p.  2124. 

order  for  accounting  before  judg- 
ment, F.  1800,  p.  1904. 

proceedings  peculiar  to  trial  and 
judgment  in  actions  to  redeem. 
See  list,  p.  2031. 


REDEMPTION  —  OotUimmed. 
reducing  amount  of  wairmnt  of  at- 
tachment,   p.     1205:     verdict,    n. 
1808.  ^    r- 

REDUNDANT  MATTER,  striking  out. 

p.  1418. 
REFEREE  (see,  also,  Kefsxeivcb). 
when  may  certify,  and  when  should 

make  affidavit,  p.  41. 
relationship  to  judge  disqualifies  in 

United  States  court,  p.  764. 
summons  by,  F.  735,  p.  1097. 
affidavit  by,  on  taxing  fees  of,  F. 

1691,  p.  1848. 
order  by,  that  defendant  deliver  aad 

convey  to  receiver,  F.  736,  p.  1097. 
approval  by,  of  assignment,  F.  738y 

p.  1100. 
REFERENCE   to  Uke   and   state  an 

account  before  judgment,  F.  1792- 

1813,  p.  1900,  etc 
(in  partnership  cause)    schedule  of 

account    to   be   presented   on,    F. 

1805,  p.  1906. 
adjouxnmcnt   of   bv   court    pending 

sUy,  F.  232,  p.  426. 
adjournment  on  death  of  party,  F. 

1130,  p.  1453. 
affidavit  to  obtain  order  to  annex 

by  amendment  an  omitted  clause 

in  order  of,  in  foreclosure,  F.  32, 


n.  23. 
ordei 


order  amending  order  of,  F.  33,  p. 

23. 
appointment  of  first  meeting  on,  F. 

1804,  p.  1905. 
to  compute  fees  on  substitution  of 

attorney,  F.  1219,  p.  1512;  F.  1225, 

p.  1514;  F.  1230,  p.  1517. 
of    claim     against     decedent,     and 

Forms;  see  list,  p.  617. 
agreement    to   refer    claim    against 

executor  or  administrator,  F.  357, 

p.  618. 
in  proceedings  for  contempt,  F.  1246, 

1249,  p.  1534,  1536. 
costs    of,    affidavit    by    referee,    F. 

1691,  p.  1848. 
as   to    counsel   fee  or  alimony,  or 

both,  etc,  in  divorcep  F.  908,  p. 

1336. 
of  divorce  case,  1901,  p.  1959,  etc 
for   examination  interests   snOp   F. 

762,  763,  p.  1121. 
to  ascertain  measure  of  fine  for  ta- 

demnity  of  complainant  order  of 

F.  1249,  p.  1536. 
to  hear  and  detennine.    See  lis^  p. 

1914. 
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REFERENCE  —  Continued. 

to  aftoertain  damages  on  injunction 
p.  973,  992;  F.  671,  672,  p.  995. 

same;  notice  to  sureties  of,  F.  673, 
p.  996. 

same;  report  of,  F.  674,  p.  996. 

to  settle  i88uei»  F.  1739,  p.  1871. 

to  take  proofs  before  personal  judg< 
ment  on  default  after  service  by 
publication,  F.  1580,  p.  1763. 

conditions  imposed  on  opening  judg- 
ment, F.  2052-2053,  p.  2050. 

to  determine  mode  of  carrying  into 
effect  a  judgment  for  specific  re- 
lief (in  this  case,  support)  ;  notice 
of  motion  for,  F.  2060,  p.  2054. 

to  marshal  assets  and  take  proof 
of  debts,  F.  709,  p.  1068. 

or  issue  to  decide  motion,  p.  155. 

order  referring  original  petition,  F. 
207,  p.  334. 

of  petition,  recital  of  in  order,  F. 
212,  p.  338. 

to  appoint  receiver,  p.  1005;  F.  680- 
686,  i>.  1030. 

to  appoint  receiver  in  creditor's  suit, 
F.  692,  p.  1038. 

to  supervise  transfer  of  assets  to 
receiver,  F.  692,  697,  p.  1038, 1043. 

to  appoint  receiver  of  an  estate,  or- 
der of,  in  case  of  executors  or  ad- 
ministrators, F.  697,  p.  1048. 

to  appoint  another  person  receiver 
if  partner  fail  to  qualify,  F.  706, 
p.  1064. 

to  appoint  a  receiver  and  superin- 
tend assignment,  F.  707,  p.  1065. 

to  appoint  a  receiver  made  pendinsf 

-  a  reference  for  an  accounting,  F. 
708,  p.  1066. 

to  effect  transfer  to  receiver,  order 
of.  F.  733,  p    1096. 

of  petition  thit  receiver  surrender 
possession,  F.  763,  p.  1122. 

to  pass  receiver's  account,  F.  772, 
775,  p.  1130,  1132;  F.  776,  p.  1133. 

notice  of  report  to  limit  time  to  re- 
view, etc.,  F.  1749,  p.  1880. 

siibstitiitioii  of  referee,  p.  1921,  n. 

notice  of  election  to  terminate,  F. 
1354,  p.  1598;  F.  1843,  p.  1925. 

Other  than  for  trial  of  issues  on  the 
pleadings.     See  contents,  p.  1588. 

trial  by  the  court  with  the  aid  of. 
See  list,  p.  1898. 

to  determine  or  to  report  on  specific 
questions  pending  trial,  F.  1788- 
1791,  p.  1898,  etc. 

reformation,  judgment  for,  F.  1884, 
p.  1948. 


REFUSAL  to  accept  service,  p.  381. 
of  a  party  to  obey  an  order  of  the 
court,  order  striking  out  pleading 
for,  F.  1090,  p.  1415. 
REHEARING     and     renewal     distin- 
guished, p.  157. 
of  motion  when  allowed,  p.   158. 
of  motion,  motion  for,  F.  82,  p.  188. 
with  leave  to  put  in  new  affidavits, 
F    180   o   303 
REINSTATING  previous  order,  with- 
out  prejudice  to  proceedings  to  pun- 
ish for  its  disobedience,  F.  118,  p. 
270. 
RELATION  back  of  order  to  motion, 

p.  221. 
RELEASES,  setting  aside  as  release 
upon  motion,  p.  78. 
by  married  women  of  inchoate  right 

of  dower,  F.  2016,  p.  2029. 
by  dowress,  F.  2015,  p.  2029. 
REMITTER    of    part    of    verdict,    F. 

1716,  p.  1859. 
RE^TTITUR    and    subsequent    pro- 
ceedings.   See  list,  p.  2065. 
order  returning  to  Court  of  Appeals 
and  staying  action  on  undertak- 
ing, F.  2157,  p.  2116. 
REMOVAL  or  discharge  of  receiver, 

Forms,  see  list,  p.  1136. 
REMOVAL  OF  CAUSE  by  plaintiff, 
p.  729. 
of  cause  from  one   State  court  to 
another.    See  contents  and  list  of 
Forms,  p.  1738. 
for   trial.     See   motions   to  change 

place  of  trial,  p.  1723,  etc. 
from  a  State  court  to  the  Circuit 
Court  of  the  United  States.     See 
contents,  p.  753. 
same.    Forms,  see  list,  p.  798. 
acts  of  1875  and  1887-8,  p.  758. 
from  another  court,  and  consolida- 
tion of  actions,  F.  1234,  p.  1521. 
on   appeal   to   another  department, 
order  for,  F.  2158,  p.  2117. 
REMOVAL  OF  MOTION,  p.  135. 
RENEWAL    distinguished    from    re- 
hearing, p.  157. 
RENEWAL  OF  MOTION,  F.  158-161, 
p.  291,  292. 
when  allowed,  p.  160. 
or  appeal,  p.  163. 

order  allowing,  on  merits,  F.  164,  p. 
294. 
RENTS,  etc.,  injunction  against  taking 
rents  and  profits,  F.  562,  p.  934. 
and  profits,  order  appointing  receiver 
of,  F.  700,  p.  1052. 
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nEPLEVm  (daim  and  deUvery).  See 
oontents,  p.  1146. 

as  a  method  to  Mcuring  poaaeaaion 
of  property,  p.  876. 

does  not  abata  hy  death,  p.  1433,  n. 

affidavit  to  inability  to  replevy 
goods,  F.  050,  p.  1300. 

affidavit  for  amat,  F.  040,  050,  p. 
1206,  1300. 

Older  of  arrest  in,  F.  052,  p.  1301. 

stipulation  for  compensation,  F. 
1840,  p.  1025. 

iajvnction  against,  F.  644,  p.  067. 

interpleader  in,  F.  1154,  p.  1471. 

affidavit  by  owner  of  chattels  to  in- 
terrene  in  action  for,  F.  1200,  p. 
1504. 

Jvdgment  in,  F.  1885-1880,  p.  1048. 

Ha  pend^ia  in,  p.  883. 

offer  of  judgment  in,  F.  1300,  p. 
1571. 

return  by  sheriff  that  chattel  was 
concealed,  etc.,  F.  051,  p.  1300. 

against  sheriff  removable,  p.  813,  n. 

excepting  to  sureties,  p.  468,  n. 

undertaking  to  stay  an  appeal  from 
a  judgment  or  order,  F.  2088,  p. 
2074. 

▼erdict  in,  F.  ICM^  p.  1802. 
REPLY  requiring,  p.   1423. 
REPORT  OF  COMMISSIONERS  male- 
ing  actual  partition,  F.    1085,  p. 
2016. 

that  partition  cannot  be  made,  F. 
1005,  p.  2021. 

admesAunng  dower,  F.  1035,  p.  1070. 
REPORT  OF  REFEREE  on  account- 
ins    (in    partnership    cause),    F. 
1807,  p.  1907. 

passing  accounts,  F.  775,  p.  1132. 

order  amending,  F.  34,  p.  23. 

on  claim  against  decedent,  F.  360,  p. 
620. 

as  to  damages  caused  by  injunction, 
F.  674,  p.  006. 

of  taking  deposition  for  use  on  mo- 
tion, F.  59,  p.  178. 

in  diTorce,  F.  1904,  p.  1062. 

or  commissioners  admeasuring  dow- 
er, F.  1035,  p.  1070. 

on  reference  to  compute  amount  in 
foreclosure  not  within  statute  al- 
lowing final  judgment  under  orig- 
inal names  after  death  of  partiea, 
p.  1435,  n. 

preliminary  to  Judgment  of  fore- 
closure, F.  1587,  p.  1760. 

as  to  surplus  in  foreclosure,  F.  1061, 
p.  2002. 


REPORT  OF  REFREE  —  Goatiaifed. 
of  testimony  and  opinion  on  ques- 
tion   arising    on     motioa    (eoa- 

tempt),  F.  1356,  p.  1509. 
preliminary   to   applying  for  judg- 
ment for  partitiOB,  F.  1075-1977. 

p.  2010. 
of    sale    under   judgment    in   fore- 
closure   partition,    etc,    direetia; 

sale,  F.  2240,  p.  2103. 
of  appointment  of  reoeiTer,  F.  6S1. 

p.  1081. 
nominating  receiver,  F.  683,  p.  1031 
nominating  several  reeeivers,  F.  6Si 

685,  p.  1033. 
containing  findings  and  direction  for 

judgment  upon  a  trial,  F.  1840- 

1850,  p.  1027.  etc 
REQUEST  to  clerk  to  docket  order  ts 

a  judgment,  F.  213.  p.  330. 
to  attorney  to  commence  an  action 

to  recover  real  property,  F.  271 

p.  612. 
aflsdai-it  by  attorney  of  authority  to 

bring  suit,  F.  273,  p.  512. 
notice  of   affidavit   by   attorney  of 

authority  to  bring  suit,  F.  274,  p. 

513. 
to  attorney -general  to  sue  to  annul 

a  charter,  F.  334,  p.  570. 
for  substitution  of  third  party  ss- 

nezed  to  affidavit  of  attorney  or 

agent.  F.  1168,  p.  1479. 
REQUESTS    TO    FIND,    F.    1747.  p. 

1875. 
REQUISITION  to  replevy,  F.  706.  p, 

1167. 
RES  ADJUDICATA,  former  order  not, 

p.  140. 
re* sale,  proceedings  upon,  after  ptir- 

chaaer's  default,  F.  2260-2263,  p. 

2206,  etc 
the  same;  after  order  directing,  F. 

2263-2255,  p.  2201. 
RESERVING  returned  paper,  p.  404. 
RESETTLEMENT  of  an  order,  p.  244. 
motion  for,  F.  130-142,  p.  280-282. 
of  order,  F.  145,  p.  284. 
of  order,  by  consent,  F.  144,  p.  283. 
order  resettling  ordering  part  of  an 

order  continuing  an  injunction,  F. 

146,  p.  284. 
of  issues  for  trial  bv  jury,  F.  1787. 

p.  1807. 
RESIDENCE,  meaning  of.  p.  778. 
RESIGNATION  of  guardian  ad  Utm 
for  infant  defendant,  F.  407,  p.  849. 
RESTITUTION,      underUking     for. 

where   summons    was    ser>*ed  by 

puolication,  F.  1581,  p.  1761 
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RKStiTUTION  —  Continued. 
order  for,  F.  2048,  p.  2049. 
after  appeal,  F.  2048,  p.  2049;  and 
see  list,  p.  2064. 
RETAINER,  ffeneral  authority  to  ap- 
pear in  all  BUits,  F.  270,  p.  511. 
in  ejectment,  F.  272,  p.  612. 
RE-TAXATION,  motion  for,  F.  1095, 

1696,  p.  1850. 
RETURNING  orders,  p.  247. 
paper  served,  p.  404. 
irregular  paper,  indorsement  on  re- 
turning notice  of  resettlement  as 
irregular,  F.  143,  p.  283. 
RETURN    of   service,    p.    640;    short 
form,  F.  216,  217,  p.  376,  377. 
not  equal  to  affidavit  UDon  publica- 
tion of  summons,  p.  6o9. 
of  attachment,  F.  841,  p.  1208. 
by  sheriff  that  chattel  replevied  was 

concealed,  etc.,  F.  951,  p.  1300. 
of  execution  of  commission  to  take 

deposition,  F.  1475,  p.  1681. 
by  sneriff  of  inquisition  of  damages, 
F.  1576,  p    1760. 
RETURNS.    Roe  contents,  p.  366. 
REVIVAL  of  actions,  p.  1433-1436,  n. 
RULINGS  distinguished  from  orders, 

p.  210. 
SAFE  DEPOSIT  box,  affidavit  to  ob- 
tain order  to  open,  F.  849,  etc.,  p. 
1209. 
SALE.    See  Attachkeiit,  Execution, 
Judgment,  Judicial  Sale. 
injunction  against  tax  or  assessment 

sale,  etc.,  F.  563,  p.  935. 
on  execution,  injunction  against,  F. 

646,  p.  967. 
by  receiver  of  depreciating  property. 

F.  765,  p.  1123. 
of   foreign    vessel    attached,    where 
plaintiff's    undertakini?    has    not 
been  discharged,  nor  he  indemni- 
fied, order  for,  F.  887.  p.  1237. 
of   foreign   or   domestic   vessel   at- 
tached and  not  duly  claimed,  F. 
889,  p.  1238. 
of  attiv^hed  property  which  is  per- 
ishable or  expensive  to  keep,  F. 
892.  p.  1239. 
•SATISFACTION     of     judgment,     F. 

2071-2073,  p.  2061.  2062. 
SATISFACTION  PIECE,  form  of,  F. 
2071.  p.  2061. 
setting  aside,  F.  1229.  p.  1516. 
SCANDALOUS  MATTER,  striking  out 
from  pleading,  p.  1418. 
motion    to    take    off    the    files    for 
scandal  and  impertinppce.  F.  46, 
p.  62;  F.  169,  170.  p.  296,  297. 


with  page  1160.] 

SCHEDULES,  verification  of,  p.  494. 
of  account  to  be  presented  on  ref- 
erence (in  partnership  cause),  F. 
1805,  p.  1906. 
SEAL  of  bond,  p.  30. 
of  officer  or  court  by  impression  on 

paper,  p.  1716,  n. 
only  presumptive  evidence  of  a  con- 
sideration, p.  449. 
S-EARCII  for  designation  of  agent  to 

receive  service,  F.  394,  p.  677. 
SECOND  USE  of  affidavit  of  official 
certificate,  p.  649,  n. 
of  affidavit,  p.  669. 
SECRETS,  injunction  against  disclos- 
ure by  clerk,  F.  598,  p.  946. 
of  trade,  injunction  against  use  of, 
by  one  who  acquirra  it  in  viola- 
tion of  contract,  F.  599,  p.  946. 
SECURITIES,  notices,  etc.,  before  suit. 

See  list,  p.  516. 
SECURITY   on   appeal.     Sxse   list,   p. 

2063. 
SECLTIITY  FOR    COSTS.     See   con- 
tents, p.  855. 
Forms,  see  list.  p.  859,  860. 
excepting  to  sureties,  p.  468,  n. 
SECLTRITY  FOR  IN.IUNCTION.     See 

contents  and  list  of  Forms,  p.  971. 
SEDUCTION,    action    for,    does    not 

abate,  p.  1433,  n. 
SEIZI^RE  of  chattel  under  foreclosure, 

p.  1167. 
SEQUESTRATION,    security    on    ob- 
taining injunction  in  action  for, 
p.  975. 
injunction  in  action  of,  p.  1006. 
suit  of  judsrment  creditor  of  corpo- 
ration.   See  contents,  p.  1027. 
order  enjoining  creditors  from  suing 
corporation  pending  action  for,  F. 
723,  p.  1085. 
judgment    sequestrating    effects    of 
corporation  at  suit  of  a  judgment 
creditor,   and  appointing  receiver 
for  distribution,  F.  1860,  p.  1933. 
affidavit  to  obtain  order  for,  in  di- 
vorce, F.  1003,  p.  1338. 
order  for,  in  divorce,  F.  1004,  p.  1339. 
SEQUESTRATOR,  what  is  a,  p.  1004. 
SERVICE.     Leave  to  serve  addltioiiAl 
papers  pending  motion,  F.  123,  p. 
272. 
admission  of.  p.  9,  10. 
affidavit  for  substituted  service,  F. 

387.  p.  657. 
of  order  to  show  cause  in  contempt, 
affidavit  of,  F.  1245,  p.  1533. 
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SERVICE  ^  Ctmiinued, 
of  Bummons,  affidavit  to  move  to 

vacate  judgment  entered  on  false 

affidavit  of,  F.  2038,  p.  2042. 
by  publication,  affidavit  to  move  for 

leave   to  defend  after  judgment, 

F.  2041,  p.  2044. 
authority   of   agent   to   receive,   p. 

514. 
of  bond  or  undertaking,  p.  467. 
clause  in  order  diapeniing  with,  F. 

121,  p.  271. 
^     effect  of  omitting  to  folid  p.  63. 
on  infantt  amendment  of,  and  ap- 
pointment of  guardian  ad  litem, 

F.  494,  p.  847. 
of  injunction  granted  by  a  judge, 

affidavit  of,  F.  661,  p.  082. 
same;  by  the  court,  F.  662,  p.  982. 
of  summons,  what  sufficient  for  lia 

pendeM,  p.  889. 
of  summons  without  complaint   in 

tis  penden;  p.  887. 
mode  of  ftating,  in  official  return, 

p.  369. 
of  papers  on  which  motion  is  made, 

p.  131. 
of  notice  to  appoint  new  attorney, 

affidavit  to  obtain  order  for,  F. 

1227,  p.  1515. 
of  orders,  p.  243. 

by  a  party  an  irregularity,  p.  636. 
of   pleadings.     Forms,   see    list,   p. 

1371. 
of  amended   complaint,  order  for,   F. 

1212,  p.  1506. 
of   papers  other  than   process,  and 

proof   thereof.     See   contents,   p. 

378. 
Forms,  see  list,  p.  406 
indirect  proof  of.  p.  402. 
how  proved  after  death  of  serxer, 

p.  649,  n. 
of  notice  by  publication,  the  prac- 
tice stated,  p.  344-349. 
of    summons    by    publication    and 

mailinflf.     See  contents,  p   663. 
same.    Forms,  see  list,  p.  671. 
by   publication,   mode   of   obtaining 

personal  judement,  p.  1762. 
return  of,  F.  216-218,  p.  376. 
■ettinf   aaidc  summons   or  service, 

p.  741. 
on  •hexii!  by  serving  under-sheriff, 

or  leaving  at  office,  F.  377,  p.  646. 
of   summons   by   order   for   substi- 
tuted service,  p.  653. 
who  may  senre  process,  p.  636. 
of.  summons  on   wrong   persoiiy   p. 

744 


SERVING  and   enforcing  an  iojnsf 
tion.      See    contents    and    list   of 
Forms,  p.  980. 
SET-OFF  on  motion,  before  judgment 

Forms,  p.  1603. 
of  judgments,  order,  F.  2061,  p.  2057. 
SETTING  ASIDE  summons  or  serried. 

etc    See  contents,  p.  741. 
SETTLEMEXT  of  order,  notice  of,  F 

133,  p.  277. 
of  order  or  decree  on  original  peti- 
tion, F.  208,  p.  335. 
of  case  or  exceptions,  F.  1665-16$:. 

p.  1828. 
of   issues   for   trial    by   a  jurv,  F. 

1730-1739,  p.  1867,  etc    See'  list. 

p.  1865. 
of  form  of  judgment  by  referee,  F. 

1811.  p.  1909. 
of  judgment,  by  court  whpn  r?fer&» 

neglects  it,  p.  1929,  n. 
SEVERANCE  of  petitions,  F.  197. 19\ 

p.  328. 
of  action  on  death  of  a  party,  F. 

1195,  p.  1491. 
severing  action,  p.   1387. 
after  removal,  p.  79£». 
SHAM    ANSWER,    motion  to  strike 

out.  F.  1091,  p.  1416. 
striking  out,  F.  1093,  p.  1418. 
SHERIFF,  signature  by.  or  by  deputy. 

p.  372. 
when  must  make  service,  p.  379. 
stay  of  his  proceedings,  F.  22^231. 

p.  424,  425. 
petition   for  leave  to  sue  bond.  F. 

306,  p.  548. 
bond  to  indemnify,  F.  39,  p.  35. 
return    of    service    by,    F.   216-218, 

p.  376. 
service  by  deputy,  coroner,  etc.,  p. 

637. 
service  on,  by  servinjr  under-sheriff 

or  leaving  at  office,  F.  377,  p.  646. 
proceedings    for    marshal    to   take 

property  from,  F.  472,  p.  815. 
interference    with    receiver,  injuiiC' 

tion  against,  F.  548,  p.  929. 
injunction  against  receiving  moseTs 

from,  F.  590,  p.  943. 
.   executing  writ  of  assistance,  injime* 

tion  against,  F.  647,  p.  968. 
order  to  take  and  deposit  or  dellYer, 

when  party  ordered  fails  to  do  so, 

F.  791.  p.  1145. 
proceedings  against,  in  replevin,  p. 

1166. 
certificate   by,   to   oopy  of  stUcfc- 

ment,  F.  850,  p.  1214. 
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SHERIFF  —  Continued, 

notice  by  Bheriff  of  calling  jury  to 
try  claim  to  property  attached,  F. 
868,  p.  1228. 
subpoena  to  witness  before  sheriff's 

jury,  F.  809,  p.  1228. 
order  to  pay  o\er  surplus  proceeds 

of  attachment,  F.  894,  p.  1240. 
fees  on  attachment,  motion  to  tax, 

F.  925,  p.  1206. 
discharged   by   substituting   indem- 
nitors, F.  1191,  p.  1488. 
order  that  he  convey  property,  etc., 
F.  2206,  p.  2210. 
SHIPPING,  \essel  attached  (claims  of 

third  person).     See  list,  p.   1202. 
SHORT  CAUSE,  motion  to  prefer  as 
a,  F.  1325,  p.  1587;  F.  1608,  p.  1787. 
SIGNATURE  of  affidavits,  mode   of. 
p.  14. 
of  notice,  p.  194. 
of  petition,  p.  311,  314. 
of  official  return,  p.  372. 
of  undertaking,  p.  459. 
of  verification,  p.  493. 
of  admission  of  service,  how  proved, 

F.  383,  p.  650. 
of  petition  for  removal   of   cause, 
p.  768. 
SIGN,     injunction    against     infringe- 
ment, F.  606,  p.  950. 
SLANDER,  order  for  bill  of  particu- 
lars in  action  for,  F.  1070,  p.  1402. 
abatement  of  action  for,  p.   1433. 
SLAUGHTER-HOUSE,  injunction 

nsrainst,  F.  566.  p.  935. 
SPECIAL  APPEARANCE  on  motion, 
p.  85;  F.  48,  49.  p.  167. 
in  action,  F.  442,  p.  739. 
the  same;    to  oppose   motion,  etc., 

F.  443,  p.  740. 
with  notice  of  motion  to  set  aside 
proceedings,  F.  450.  p.  748. 
SPECIAL   PROCEEDINGS,   what   re- 
movable to  U,  S.  court,  p.  755,  n. 
Aubpcena  in,  p.  1702,  n. 
SPECIAL    QUESTIONS    to    jur>'.    F. 

1638,  p.  1803. 
SPECIAL  RECEIVERS,  p.  1025. 
SPECIAL  TERM,  "at  chambers,"  in 
New  York  city.  p.  73,  90. 
adjournment  to  chambers,  F.  73,  p. 
184. 
SPECIAL  VERDICT,  F.  1634,  p.  1801. 
motion  on,  an   enumerated  motion, 
p.  72. 
SPECIFIC       ENFORCEMENT       OF 
.mXSMENT    br    delivery,    etc.,    p. 
2209,  2210. 


SPECIFIC  PERFORMANCE,  service 
of  summons  by  publication,  p. 
664,  n. 

service  of  infant  resident,  but  ab- 
sent, F.  494r^96,  p.  847,  etc. 

action  of,  li9  pendens  in,  p.  883. 

notice  of  lis  penden;  F.  522,  p.  893. 

injunction  staying  waste  pending, 
p.  971. 

order  appointing  receiver  of  rents 
and  profits  in  foreclosure,  with  in- 
junction against  defendant,  F.  700, 
p.  1052. 

petition  of  receiver  to  compel  pur- 
chaser, F.  752,  p.  1114. 

same;  order  to  complete,  F.  753,  p. 
1115. 

accounting  as  to  value  of  use  and 
occupation  in  action  for,  F.  1801, 
p.  1904. 

judffment  for,  F.  1891-1893,  p.  1951. 
STATE  PAPER,  p.  359. 
STATEMENT  of  costs  and  disburse- 
ments on  confessing  judgment,  F. 
350,  p.  607. 

same;  on  judgment  by  default,  F. 
1561,  p.  1750. 

same;  for  entering  judgment  after 
trial,  F.  1688.  p.  1842. 

of  facts  agreed  for  submission,  F. 
353,  p.  614. 
STATUTE   of   sister   SUte  or   Terri- 

torv,  how  authenticated,  p.  1720. 
STATUTE  OF  LIMITATIONS,  avoided 
by    absence    without    designating 
agent,  F.  395,  p.  677. 

of  limitations  as  to  party  brought 
in,  p.  720. 
STATITORY     RECEIVERS     distin- 
guished   from    common    law,    p. 
1002. 

needs  no  judicial  authority  to  sue, 
p.  1019. 

oath  of,  p.  1090. 
STAY,  distinction  between  extension 
and,  p.  48. 

of  proceedings  and  extension  of  time 
on  demanding  copy  of  Account, 
affidavit  to  obtain,  F.  1058,  p. 
1395. 

of  actions  as  to  assets  in  receiver's 
handa,  F.  744,  745,  p.  1104,  etc. 

of  proceedings  in  useless  or  vexa- 
tious actions,  Forms,  see  list,  p. 
1605. 

order  for.  until  pavment  of  alimonj', 
F.  1001.  p.  13371 

on  appeal.    See  list,  p.  2063. 
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8TAY  —  Continued, 

cIaqm  in  order  mnting,  on  condi- 
tion of  immediate  appealt  F.  119, 
p.  270. 

cUuse  in  order  staying  proceedings 
for  purpose  of  appeal,  F.  120,  p. 
271. 

pending  appeal  from  attachment 
proceedings,  F.  914,  p.  1257. 

on  giving  security  on  appeal,  order 
for,  F.  2102,  p.  2081. 

excepting  to  sureties,  p.  468,  n. 

not  granted  before  appaaranct,  p. 
413. 

for  time  to  prepare  caae  or  excep- 
tions, with,  F.  1660,  p.  1821. 

of  proceedings  pending  commiaaiott, 
F.  1446,  p.  1668. 

for  nonpayment  of  COstl»  p.  422;  F. 
233-235,  p.  427. 

affidavit  for,  for  ezamiaatioa  of 
party,  F.  1014,  p.  1358. 

of  proceedings,  security  on  injiiBC- 
tioa  to  stay,  p.  973. 

of  proceedings  against  plaintiff  in 
cross-action,  and  all  others  simi- 
larly situated,  against  suing,  pend- 
ing litigation  on  a  precedent  ques- 
tion, F.  638,  p.  964. 

on  judgnentt  perpetual,  F.  2069,  p. 
2060. 

of  proceadiaga.  See  contents  and 
list  of  Forms,  p.  412. 

of  legal  proceedings,  p.  909. 

pending  motion  for  raargnment,  F. 
2152,  2153,  p.  2113. 

in  local  court  to  enable  applicant 
to  move  Supreme  Court  for  re- 
moral,  F.  1551,  1652,  p.  1739,  1740. 

order  to  stay  aale,  F.  2232,  p.  2189. 

unless  plaintiff  flies  aecuzity  for 
coats,  F.  514,  p.  870. 

against  sheriff  removing  property  or 
releasing  levy,  F.  2216,  p.  2171. 

of  action  on  nndertakiiic  (in  order 
returning  remittitur),  F.  2157,  p. 
2116. 

of  proceedings  after  Terdict,  F.  1639, 
p.  1803. 

clause  in  judgment,  staving  execu- 
tion, F.  1877-1878,  p.  1945. 

clause  (in  an  order  denying  a  mo- 
tion) racating  a  previous  stay,  F. 

128,  p.  274. 

order  vacating,  F.  128,  p.  274. 
pending  motion  to  vacate  order,  F. 

129.  p.  274. 
STENOGRAPHER'S  fees  as  disburse- 

ments,  taxation  of,  p.  1845,  1846,  n. 


STIPULATION.    See  contents,  p.  431; 

list  of  Forma,  p.  431. 
and   admiaaions  as    to  cvideaca  ia 

general.     See    list   of   Foms,  p. 

1608. 
that  cause  put  over  sliaD  not  abate, 

F.  1618,  p.  1792. 
waiving  right  <»f  appeal,  F.  240,  p. 

442. 
same ;  after  ref eree'a  report,  F.  241. 

p.  443. 
that  one  caote  ahidie  tkt  remit  of 

another,  F.  242,  p.  443. 
same;    reserving  question  of  dsm- 

ages,  F.  243,  p.  444. 
consenting  to  chaiige  of  parties,  F. 

430,  p.  722. 
for    issue    of   commission    to   take 

deposition  without  the  State,  F. 

1449,  p.  1669. 
to  take  deposition  within  the  Stste, 

F.  1502,  1505,  p.  1694,   1695. 
for  extension  of  time,  p.  134. 
extending  time  fixed  for  hearing  a 

motion,  F.  65,  66,  p.  181,  182. 
extending    time   to   plead,   etc,  F. 

1034,  1035,  p.  1375. 
as  to  facts,  recital  of,  in  JudgmcBt, 

F.  1774,  p.  1890. 
for  judgment  abaolnte  on  appealing 

to  Court '  of  Appeals  from  order 

granting   new   trial,    F.   2077,  p. 

2067. 
for  judgment  if  notes  given  in  set- 
tlement are  not  paid,  F.  1564,  p. 

1752. 
transferring     motion     to     another 

judge,  F.  71,  72,  p.  183,  184. 
that    motion    may   be    heard    in  a 

county    for   which    it    could   not 

have   been   noticed,    F.    67-69,  p. 

182,  183. 
as  to  facts  or  evidence  on  motion, 

p.  212. 
court  motion  heard  at  chambers  by. 

how  expressed,  p.  216. 
of  transfer  of  motion,  p.  218. 
to   change   place   of  trial   witboat 

prejudice,  F.  1550,  p.  1737. 
to    produce    a    witness    and   docn- 

ments,  F.  1378,  p.  1612. 
to  refer  cause  to  hear  and  detff- 

mine  issues,  F.  1831-1834,  p.  1921. 
agreeing  on  nomination  of  referee, 

F.  1823,  p.  1918. 
as   to  compensation  of   referee,  F. 

1840.  p.  1925. 
for  Bubatitiition  of  hetra  and  per- 
sonal represents  tive  pending  sp- 

peal,  F.  2113,  p.  2089. 
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STIPULATION  —  dmtinued, 

as   to   facts   or  evidence   for  trial 

(general  form),  F.  1366,  p.  1609. 
that    issues    be   tried    by    jury,   F. 

1623,  p.  1794. 
for  trial  by  court  without  jury,  F. 

1728,  p.  1865. 
admitting  how  witness,  if  present, 

would  testify,  F.  1379,  p.  1613. 
STOCK   EXCHANGE,    action   to    set 

aside  expulsion,  F.  429,  p.  706. 
STOCKHOLDER,  dissolution  of  corpo- 
ration at  suit  of,  p.  1083. 
STOCK,   injunction   against   transfer, 

F.  586,  p.  942. 
in  corporation,  levy  of  attachment, 

p.  1216,  n. 
STKIKINO   OUT   scandalous    matter 

from  affidavit,  F.  169,  170,  p.  296, 

297. 
sham  answer,  F.  1091-1093,  p.  1416. 
irrelevant  matter  from  pleading,  p. 

1418. 
redundant  matter,  p.  1418. 
scandalous  matter,  p.  1418. 
pleading  as  unauthorized,  F.   1048, 

p.  1386. 
for  contempt,  F.  1090,  p.  1415. 
STRIKING   JIJRY,    F.    1619-1621,    p. 

1792. 
SUBMISSION     of     controversies     on 

agreed  case  are  enumerated  mo- 
tions, p.  72. 
of  controversy  on  agreed  statement 

of  facts.    See  contents,  p.  609. 
SUBPCENA  for  a  trial,  F.  1509,  1510, 

p.  1701,  1702. 
ticket,  F.  1511,  p.  1702. 
dwea  tecum,  F.  1512,  p.  1702. 
affidavits    of    service    of,    F.    1625, 

1626,  p.  1795. 
to  make  affidavit  for  motion,  p.  110. 
to  witness  to  make  deposition  for  a 

motion,  F.  58,  p.  177. 
to  witnesses  before  sheriff's  jury  in 

attachment  proceedings,  F.  869,  p. 

1228. 
duces    tecum    to    witnesses    before 

sheriff's    lury   in   attachment,   F. 

870,  p.  1229. 
ticket  to  witnesses  before  sheriff's 

jury    in    attachment,    F.    871,    p. 

1229. 
to  attend  before  referee  on  special 

reference.  F.  1350,  p.  1596. 
to  non-resident  party  for  examina- 
tion before  trial,  F.  1417,  p.  1646. 
to  non-resident  ordered  to  appear  for 

examination  before  trial,  F.  1417, 

p.  1646. 


SUBPOENA  —  Continued, 
duces  tecum  to  party  on  examina* 

tion  before  trial,  F.  1418,  p.  1647. 

under  foreign  conunission,  p.  1709. 

SUBPOSNAING,  sUy  of,  F.  231,  p.  425. 

SUBSTITUTED  SERVICB  witlun  the 

jurisdiction.     See  contents  and  list 

of  Fbrms,  p.  653. 

SUBSTITUTION    of    pnUic    officer's 

successor,  affidavit  to  move  for,  F. 

1132,  p.  1455. 
same;  notice  of  motion  for,  F.  1133, 

p.  1455. 
same;  order  for,  F.  1134,  p.  1456. 
of  party,  request  for  annexed  to  affi- 
davit  of   attorney    or   agent,   F. 

1168,  p.  1479. 
of  attorneys,  order  of,  F.   1216,  p. 

1510. 
of  attorney  with  order  of  reference 

to  compute  fees,  F.  1219,  p.  1512. 
of  parties.     See  list,  p.  1440,  1458, 

1475. 
of  parties  on  appeal.     See  list,  p. 

2063. 
of  new  attorney  on  appeal,  p.  385. 
same;  practice  stated.    See  p.  2085. 
SUGGESTION  of  death  of  a  party,  F. 

247,  p.  447. 
on  the  record;  the  practice,  p.  446. 
on  minutes  in  open  court,  or  before 

referee,    with    order    thereon,    F. 

F.  248,  p.  447. 
of  name  in  application  for  receiver, 

F.  678,  p.  1029. 
SUMMARY    PROCEEDINGS    against 

attorneys,  p.  1551. 
to    dispossess,    verification     in,    p. 

489,  n. 
injunction  against,  F.  544,  p.  925; 

F.  648,  etc.,  p.  968. 
SUMMONS,  F.  365,  p.  631. 
publication    of;     the    practice    ex- 
plained, p.  343. 
amendinfi^,  by  dropping  name  of  par- 
ties, F.  247,  p.  447,  712. 
personal  service  of,  p.  635. 
substituted  service  of,  p.  653. 
service  of,  by  publication,  p.  653. 
and    notices    connected    the^with. 

See  contents  and  list  of  Forms, 

p.  622. 
setting  aside  summons   or  service, 

p.  741. 
without   complaint   in    lis  pendens^ 

p.  887. 
whfft  ^sufficient  for  Hs  pendens,  p. 
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SUHIIOIIS  »  CcHi  1 1  nuiHf . 
^otalttR  %^  tttTvr  ti(*furij  Tvplffr/iag 
m>  frottnd  for,  lo  ^monte  Arre»t, 
p.  1301,  n. 
iMlh  Wfiirc  »<4'vicr»  p.   1431, 
'"'lilt   of   ntlaclimc^nl    tt^^iuetl  uttd 


ilt^utb    I  if    ilefi«lidant     t^efajf;    pub 

Ut-atioii  of,  F.  l!:Ji,  p    1454, 
by   ri*fer«i*  on    •ptH'kiJ    n*f«Tt'ncf   to 

«p{i«*r  [MrvonAUy,  F.  i:i5i,  p.  IftflT 
by  ri»fi»riN!  t*»  debtor  io  upjR'tir  ami 

bo  t'XAniiticd,  F.  735,  p,  UMIT, 
Riui^tlifii^  KA  to  piirtie^  at  trial.  F. 

lOil*.  p    1708. 
srXD.VV,  piililkAtion  on,  p.  Zm, 
SVVVM^kMaS,    imdftvH    to    mmf* 

f*ir.  F.  f»rR.  p,  13-20. 
of  *irrf"«*1.  ordiT  to  show  cttuae  far, 

K,  i>KO,  p    in^, 
SrrrLKMENTAf.    NOTICE    of    mo- 

ti*iii  4^nliu>|ing  roiiof,  F<  6u,  p,  168, 
|st  Pl'LEMKN-f^J.      PT,E  V  Dl  NO  8. 

Fofiui,  HP**  list,  p.  l3frK 
IfiiA^  to  put  In  fk^niiMl  on  »tipuUt- 

iji^r.  F.  113,  p.  267. 
to  V»rin|f  in  new  party,  p,  71^- 
••mr;   iif1tdii\it   for,  on  ii  cluin^e  of 

p^rur*.  F.   1 113.  p.   M4L 
nnw;  on  Jit  fi^r   IfNiv*  to  nrrve.  to 

Itriof  in  new  di*f<*ndititt,  F.   1127, 

p,  14^1. 
sain«i   ]vikvf  to  mnke  for  liulMtitu- 

tut!on»  F.  1177,  p.  1482, 
SrPPl.K MENTAL  SIMMONS,  F,  43<l, 

8l"ppLEMENTARV    PR0rEEDiyG8, 
ri?cci\rr  iji.  p.  lOOK 

an        '      ^  fu^nl  to  d^livrt  At- 

t  .  p     I ±33.  n. 

BrilL:  ..  :  .       ..     ..ay  br.  p.  454. 

Aflfik^it  t>f  •kiirtkipticy  i»f»  F,  36,  p. 
31:  F  82  U  p,  U7:% 

lioml  tti  indemnify,  F.  37,  p.  34. 

enwptmn   to»   notict*  of,   t.   257,   p, 
4i0, 

not  icf*  of  psc«ptioQ  to.  In  f«pti*vin« 

F.  7m,  p.  um. 

ID  ri'pli  viii.  nfUit^e  of  jiutiflcatlon  of, 

F,  800.  p.   1159, 

i^urvlvjil  of  liability  of.  p,   1433.  n. 

AlQdiirtt  of.  to  obtaiii  Ipive  to  pro^e- 

etito    action    abandoned    by    prin- 

dpnL  F,  llf»8,  p.  14»4. 

judj^^nf  Afsain&t,  for  deflckncy,  F. 

\^M,  p   \im. 

riffhtfi  »*  lirt  w**n  swcce^aiv*,  p,  4S0, 

glRETy  (^MPANIES,  p.  455. 

SI*RP1J  ^?AnE  in  tindertAkinp,  p.  4m 

SL*RPU*S     mon«*yi«,    oitirr    that     r*-- 

f'rUi^r   in  forpt'lo«ur^  pny  over  t^^ 


8URPU  S— eo«ftii««»i. 

himaelf   ua  motta^ge^  F,  767,  p. 

in  attttchtuissit,  ordtr  HiAi  ibcnff 
pay  tniT  «urply^  prw**d»  **(  al- 
mchmrnt,  ¥,  «83,  p.   Ii44l. 

monc'yii,  prot^c^ediit^  aa  to,  F«  UM- 
19<U.  p,    iMWi,  Kc. 
srmcKNUKR  arul  «xan«fmiidB.  FoTM. 
!»<>«  lint,  p.  1323, 

Kv  l,M»i    r   ^is!    t<    1:121, 

^11  notion^  foUi* 

coiut,  tfHitii^iijuti  tfi  pleading  ■aI 

pf'tMrnji''  in.  p  4*9.  n. 

p  leia 

n\  f.  i«. 

sr^  ^  «f  oor|K>r»i^?  dflicfw,  F. 

Ti..    »..    ..^4 
TABLE,  cont  r  .   i :  -    cfftml  di«U 

Kmim  af  till,  rn-  '-il.rnt?  vilbottt 
the  State,  p.  [riC^K  i6ri7* 
coTitrtijttinij;  mt*lhfid«  of  dt^cof^MtFj 
anrl  eiLamimatiom  utidc^  Code,  i^ 
1020, 
TAXATIOX  of  -:  ■-,  f^  on  at 
tut'bmont,    F  p.   1^66. 

of    t*Cl<it.    S*^'     ^'^ 

watnt*:  %ni  for  irrff- 

ubir,  F-  'I'         ,     _ 
TAX,    iiijt4tif!tioii   ftgaiasi,    F.  d<E3,   p, 

B35, 
T,\X  BALE.  wd\»-rti*#?nieB»  i 

lELE  PHONE        OR       TI 

WIRE,  act  ion  to  r**^;  - 
TENTIEK    fwPArm     :  .r 

^,   1577, 
TER,MS  held  by  difffrmt  )u<%es,  n^  dX. 

8pc^tHl    Tt-rm   and  Appclkl«    Din- 


2:i3^22W,  p 


ftion,  p,  iHi. 
TERMS  OF  8ALE, 

2190, 

TESTIMOXY,    p#-rpetuatlaii    uf.     S«* 
contt^nU  and  Ibt  of  Forms,  p,  SSL 
09  to  real  property,  p,  53.1, 
THIRD    PERSOV    procttded    AgaisH 

bv_p*'tition,  p.  3CH), 
THREAT  to  ifrfru 


'   -  •^^^ 'forty  nrwl 

p,  Uis. 


of,  by  «(!jdjtviL 

TIME,  mM"  i.f  -  n.  r.{l' 

for  v>\ 

for    p- 

order*  p,  *I1L 
cont  p  tit  irg?,    of   decision   of   mtAkkii, 

p.  238, 
coiTtpnttng  ntimWr  of  daya  of  %i- 

rfTtistmi*,  p.  34*^^tO. 
of  pergonal  *ervi<^,  p,  58 L 
in  oa#e  of  sserrioe  by  luaU,  p-  ^<Kl 
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com|ratAtioii    of,    under    notice    to 
quit,  p.  629»  680,  631,  n. 
*rOW-FAlii,  injunction  as  to,  F.  572, 

p.  987. 
XKADE-MARK,     injunction     against 
infringement,  F.  601,  p.  947;  F.  602- 
607,  p.  948,  etc. 
TRANSFERRING  motion,  p.  135;  F. 

67-72.  p.  18^184. 
TRESPASS  to  real  property,  injunc- 
tion against,  F.  555,  etc,  p.  932. 
as    ground    for   arrest,    F.    930,    p. 

1277. 
abatement  of,  p.  1433. 
TRIAL,  change  of  place  of.    See  list 
of  Forms,  p.  1723.     See  also  Rx- 

MOYAL. 

bringing  on.    See  list,  p.  1781. 
what  is  trial  within  rule  as  to  costi» 

p.  1842,  n. 
by   court^   order   sending   cause   to 

jury  term,  F.  1607,  p.  1786. 
without  aid  of  jury  or  referee.    See 

list,  p.  1875. 
by  the  court,  with  the  aid  of  jury 

to  tty  specific  questions.    See  liit, 

p.  1896. 
the  same;  jury  trial  of  all  issues, 

see  list,,  p.  1893. 
br  the  court  with  the  aid  of  ref- 

'erence.    See  list,  p.  1898. 
neglect  to  proceed  to  trial  as  ground 

for   motion  to  diamisa,   F.   1293, 

p.  1564. 
in  divorce,  proceedings  peculiar  to. 

See  list,  p.  1955. 
in  actions  for  dower.     See  list,  p. 

1977. 
in  potion  of  ejectment    See  list,  p. 

1985. 
admitting  evidence  contrary  to  ad- 
mission in  stipulation,  p.  440,  n. 
proceedings  peculiar  to  foreclotiire. 

See  lint,  p.  1990. 
of  issues  of  law   [demurrer].     See 

list,  p.  1775. 
by  jury,  proceedings  in  case  of.    See 

list,  p.  1781. 
by   jury,    various   proceedings  inci- 

'  dental  to.    See  list,  p.  1795. 
of  all  the  issues  of  fact  by  jury, 

and    judgment    thereon    by    the 

court.     See  list,  p.  1893. 
attorney  may  stipulate  as  to  mode 

of,  p.  435. 
determining  mode  of.    See  contents, 

p.  1866. 
changing  pUce  of.    See  list,  p.  1723. 
affidavit  to  procure  order  to  produce 

documents  at  the,  F.  1513,  p.  1703. 


TRIAL  —  Continued. 

order  appointing  laceiTsr  after  re- 
port, findings,  or  verdict,  F.  688, 
p.  1035. 

appointing  a  receiver  pending,  F. 
708,  p.  1066. 

rulings  on,  distinguished  from  or- 
ders,  p.  210. 

stipttlatiOBS  and  admissions  for  pur- 
pose of.    See  list,  p.  1608. 

order  that  certain  issues  be  tried 
before  others,  F.  1742,  p.  1873. 

compelling  attendance  of  witness  at. 
See  list,  p.  1701. 
TRUST,  examination  before  trial,  or 
to  enable  applicant  to  plead  in  ac- 
tion to  prevent  perversion  of 
funds,  F.  428,  p.  707. 

order  for  receiver  of  rents,  etc.,  on 
foreclosure  by  the  trustees  of  a 
corporation  mortgage,  for  benefit 
of  bondholders,  F.  701,  p.  1056. 

order  for  appointment  of  receiver  in 
railroad  foreclosure  (including 
amendment  of  complaint,  and 
with  full  general  powers),  F.  702, 
p.  1057. 

how  successor  of  trustee  to  be  ap- 
pointed, F.  1187,  p.  1486. 

judgment  reaching  surplus  income 
of,  F.  1864,  p.  1939. 

reaching  income,  upon  judgment  for 
necessaries,  etc.,  F.  2197-2199,  p. 
2162,  etc. 
TRUSTEE,  acknowledgment  by,  F.  4, 
p.  3. 

decree  on  petition  to  pass  accounts, 
F.  212,  p.  337. 

petition  by  a  receiver  or  other  trus- 
tee for  leave  to  sue,  F.  335,  p.  580. 

leave  for  actions  by  or  against,  p. 
580. 

order  giving  leave  to  sue,  F.  336,  p. 
582. 

petition  for  leave  to  sue  a,  F.  338, 
p.  584. 

notice  of  presentation  of  petition  for 
leave  to  sue,  F.  339,  p.  585. 

amending  misnomer  or  misdescrip- 
tion, p.  718. 

of  an  express  trust,  security  by,  for 
costs,  p.  857. 

affidavit  of,  to  move  to  continue  ac- 
tion brought  by  his  predecessor, 
F.  1187,  p.  1486. 

application  to  come  in  as  a  new 
party,  F.  1187,  p.  1486. 

notice  of  motion  to  continue  action 
brought  bv  his  predecessor,  F. 
1188,  p.  1487. 
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TRUSTEE  —  Cimiinmed, 

order  substituting,  to  continue  mc- 
tion  brought  by  his  predecessor, 
F.  1189,  p.  1487. 

order  thst  oondholders  intervene  as 
oo-plaintiffs  in  action  by,  for  fore- 
closure, F    1201,  p.  1498. 

foreclosure  by,  petition  of  bondhold- 
ers to  intervene,  F.  1210,  p.  1605. 

accounting  of,  F.  1802,  p.  1004. 

Judgment  against,  F.  1864,  p.  1030; 
F.  1873-1874,  p.  1044, 
TRUSTEE  IN  BANKRUPTCY,  secur- 
ity for  cents  in  sction  by,  p.  864. 

obtaining  leave  to  sue,  p.  1485,  n. 
UNCX)XSTITin'IONAUTY  of  sUtute, 

how  considered,  on  motion,  p.  147. 
UXDKKLETTING,  injunction  against, 

F.  582,  p.  040 
UNDEUMININO   plaint irs   Und,   in- 
junction against,  F.  570,  p.  036. 
UNDERTAKINGS.      See  contenU,  p. 
448. 

Forms,  see  list,  p.  477. 

on  appeal  from  judgment  or  order 
to  the  Court  of  Appeals,  without 
sUy,  F.  2085,  p.  2072. 

to  stay  pursuant  to  order,  on  appeal 
from  money  order  or  judgment 
(including  those  payable  in  instal- 
mont!!  or  for  alimony,  etc),  F. 
2087.  p.  2073. 

to  appeal  to  Appellate  Division  or 
Court  of  Appeals  from  mon^ 
judgment  or  order,  with  stay,  f. 
2086,  p.  2073. 

to  stay  on  appeal  from  a  judgment 
or  order  for  poAsession  of  personal 
property,  F.  2088,  p.  2074. 

same;  of  real  property,  F.  2080,  p. 
2075, 

same;  in  foreclosure,  F.  2000,  p. 
2075. 

in  dower  to  prevent  stay  on  defend- 
ant'n  appeal  from  final  judgment, 
F.  2091,  p.  2076. 

on  appeal,  waiver  of,  F.  2094,  p. 
2077. 

same;  exception  and  justification 
on,  F.  2095.  p.  2078. 

motions  as  to  new  securitv  on  ap- 
peal. F.  2096-2099,  p.  2078,  etc. 

on  arrest  (except  in  replevin).  F. 
944.  p,  1202. 

of  bail,  F.  966,  p.  1315. 

for  jail  liberties,  F.  967,  p.  1316. 

of  bail  on  ftrrent  on  attachment  to 
I         answer  for  contents,  1264.  t>.  1546. 

on  attachaieiit,  F.  834,  p.  1200. 


UNDERTAKINGS  —  Comtimmei. 

by  plaintiif  to  indenuiif y  sheriff  for 
levying  on  property  other  than  a 
vessel  or  cargo,  F.  875,  p.  1230. 

necessary  to  hold  goods  in  the  hands 
of  a  carrier  bv  water,  actiog  in 
good  faith,  F.  866,  p.  1226. 

by  claimant  to  secure  attached  prop- 
erty,  F.  876,  p.  1231. 

by  third  person  claiming  relea»  of 
domestic  vessel  atta<died,  F.  881, 
p.  1234. 

by  plaintiff  to  prevent  release  isi 
foreign  vessel  attached,  F.  8^  p. 
1235. 

by  defendant  to  obtain  release  of 
foreign  vessel  after  attachment 
has  been  vacated,  but  plaintiff's 
undertaking  has  not  been  dis- 
charged, F.  886,  p.   1237. 

to  obtain  discharge  of  property  at- 
Uched,  F.  916,  p.  1259. 

on  application  to  discharge  interest 
in  partnership  goods  and  chattels 
from  attachment,  F.  919,  p.  1362. 

for  coitt,  F.  517,  p.  872. 

general  form,  in  action  or  special 
proceeding,  F.  249,  p.  477. 

another,  shorter  Form,  without  re- 
ciUls,  F.  250,  p.  478. 

punishing  for  contempt  in  giving 
fictiUoua,  F.  1251,  p.  1537. 

on  injunction  in  ordinary  cases  (un- 
der code),  F.  655,  p.  977. 

on  injunction  to  stay  trial  of  money 
action  after  issue,  F.  656,  p.  977. 

on  injunction  to  stay  proceedings  in 
money  action  after  verdict,  report 
or  decision  and  before  final  judg- 
ment, F.  657,  p.  978. 

on  injunction  to  stay  proceedings  on 
a  money  judgment  (where  amount 
is  paid  into  court),  F.  658,  p.  979. 

on  injunction  where  undertaldng  is 
given  in  lieu  of  payment  into 
court,  F.  659,  p.  979. 

on  injunction  to  stay  proceedings  in 
ejectment,  or  for  dower,  F.  660,  p. 
980. 

on  application  to  vacate  injunction,, 
p.  983. 

on  the  part  of  creditor  enjoined,  to 
obtain  money  paid  into  court  on 
enjoining  him,  F.  670,  p.  004 

leaTe  to  sne  on,  if  conditioned  to 
pay  when  required  by  the  court, 
p.  547. 

petition  for  leave  to  sue  on,  F.  304, 
p.  547. 
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UNDERTAKINOS  —  Continued. 
by  legatee  or  next  of  kin  before  Is- 
suing    execution     on     judgment 
against  executor  or  administrator, 
^,  2180,  p.  2141. 
in  action  upon  lost  negotiable  paper, 

F.  1030,  p.  1708. 
in  claim  and  delivery  (replevin),  F. 
707,  p.  1167. 

in  replevin,  approval  of  by  sheriff, 
F.  708,p.  1168. 

for  defenoaht  to  reclaim  chattels  re- 
plevied, F.  806,  p.  1163. 

of  indemnity  by  plaintiff  against 
third  claimant  in  replevin,  F.  810, 
p.  1166. 

to  obtain  warrant  to  seize  chattel 
under  foreclosure,  F.  813,  p.  1168. 

for  reatittttion  where  summons  was 
sensed  by  publication,  F.  1681,  p. 
1764. 

to  indemnify  sheriff  for  not  relin- 
quishing levy,  F.  2214,  p.  2160. 

notice  of  judgment  before  suit  on, 
F.  287,  p.  627. 

given  sheriff  before  suing  on  things 
in  action  taken  by  him  on  attach- 
ment, F.  303,  p.  646. 
UNKNOWN  persons  or  names,  p.  626, 
626. 

defendants,  affidavit  to  obtain  ser- 
vice by  publication,  etc.,  F.  403,  p. 
683;  F.  407,  p.  686. 

substituting     names     when     ascer- 
tained, F.  431,  p.  722. 
USE  of  premises,  injunction  against 

change  in,  F.  680,  p.  030. 
USELESS  ACTIONS,  sUying,  p.  1606. 
UNITED  STATES  CONSUL,  acknowl 

edgment  before,  F.  8,  p.  6. 
VACATING  order,  p.  91,  247. 

▼acatur,  p.  94. 

ecB  parie^  order  granted  00  parte,  F. 
171,  172,  p.  298. 

order  on  notice,  F.  176,  179,  p.  300, 
303. 

order,  for  neglect  to  file  papers,  F. 

177,  p.  301. 

order  entered  in  wrong  county,  F. 

178,  n.  302. 

order  made  under  misapprehension, 

F.  180,  p.  303. 
order  on  original  petition,  p.  320; 

F.  214,  p.  340. 
order   for   arrest,  etc..  Forms,   see 

list,  p.  1303. 
a  stay,  p.  421. 

approval  of  security,  p.  466. 
injunction,  p.  983. 


VACATING  —  Continued. 
or  discharging  attachment.  Forma, 

see  list,  p.  1241. 
judgment,  and  allowing  discontinu- 
ance, F.  1284,  p.  1661. 
judgment   to    resettle    findings,    F, 

2035,  p.  2039. 
or  openmg  judgment.     See  list,  p. 

2042. 
stay,  or  dismissing  appeal,  F.  2009, 

p.  2080. 
VENDOR  AND  PURCHASER,  injunc- 
tion   against   taking   possession   of 
lands  without  payment,  F.  661,  p. 
934. 
VENUE,  of  acknowledgments,  p.  5,  n. 
of  affidavit,  p.  13,  n. 
of  process,  p.  366. 
of  verification,  p.  491. 
see  motions  to  change  place  of  trial, 

p.  1723. 
VERDICT  in  various  cases.    See  list, 

p.  1799. 
in  an  action  for  land  (ejectment), 

F.  1946,  p.  1987. 
motion  on  special  verdict  an  enu- 

merated  motion,  p.  72. 
recitals  of  in   judgment,   F.    1709- 

1716,  p.  1857,  etc. 
VERIFICATION.     See    contents,    p. 

486. 
of  acconnt  rendered  by  receiver,  F. 

771,  p.  1129. 
of  agreed  statement  of  facts,  F.  364, 

p.  616. 
of   answers   to    iaterrogatories,   F. 

1268,  p.  1648. 
of  bill  of  particulars  or  account  re- 
ferred to  in  pleading,  F.  1077,  p. 

1406. 
of   claim   against   mnnidpality,  p. 

623. 
of  confessioB  of  jndgnent,  p.  600; 

F.  340,  p.  607. 
where  no  other  form  is  prescribed 

by  statute,  F.  264,  p.  407. 
of  offer  or  acceptance   of  offer  of 

Jttdgment,  F.  1304,  p.  1673. 
of  petition,  p.  314;  general  form,  F. 

193,  p.  326;  F.  821,  p.  1176. 
same;  by  officer  of  corporation,  F. 

194,  3»l. 

same;  for  removal  of  cause,  p.  768. 
same;   to  remove  cause  to  ITnited 

States  court,  F.  457,  p.  802. 
of  pleadings.    See  contents,  p.  1361. 
if    complaint   used   as   affidavit,  p. 

002. 
of  Bvbmissloa  of  coBtrorersy,  p.  61L 


am 
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VESSEL  fttUched  (cUim  of  tbijil  p«r- 


for  cmu  of,  r,  A  a,  p.  m7, 

ttMjIiur,  p.  I  (MIS', 
nOUATnON  of  itaj,  wUat  i^vJned  by. 
p.  4il. 

Void      pjEt^^EEDrxcs,      motfoiM 

Agattut,  p.  ^Z. 
VOLUNTAKV    D1S8ULUTION    of    a 
cnrpo]-Ktia««  miuit  bp^in  bj  otiler 

>H,  p.  351.  n. 
\^  mg  judinnrnt  for,   F. 

'.  p.  2162,  •ic. 
\\  -H    EiiPtioiiA,  p.  A^t 

iif   iiitjtLon  hf  ukootoaiiteni  proec«d- 

Inif,  p.  S3, 
Gi  Dppi-nt  fniin  iin  otiierf  p.  250, 
of  iii*tjrf'  «*f  settt^^ment  of  order,  F, 

m  p.  257, 
#r  %Xmr  hv  noti^pajmetit  of  ccmIs,  p. 

ef  if<rii««tion,  p,  4M* 

of  ieftela  in  tumroozifl  or  iervic«i  p. 

S30l 
UelMi  in   morii^   for  i^euritj  for 

eo*U  not  DfceMuilj  a  walTet ,  p. 

of  AttACtuDifit  bj  jointng  inappro- 

pHftte  ciiuike  <»f  action,  p^  USO. 
of  urett,  by  joining  inupproprbte 

cfttuiv  of  action,  p.  1270. 
of    nuthfnticaiion   of   doeunieiil,    F. 

1371,  p.   161L 
Of  trial  by  jury,  F.   1741,  p.   lS7i; 

and  B««  F.  172A.  p.  1863. 
•ftiii«;   racitJt]   off   in  judgmentt  F. 

ITIIS.  p,  tS88, 
ol  utniiirlaklng  on  appeftl.  F.  20IH, 

p.  2077. 
Warrant  to  ««i£e  chattel  in  action 

to  iortelme  Urn,  P.  SU,  p.  1168. 
of  errant.    See  ikt,  p,  1268. 
•f  ftttaehment  «nd  its  enforcement^ 

f^nns,  fiee  li»t.  p,   1201. 
of    atta^hmtnt    on    the    prround    of 

wwomgivl     eonvemion     of     public 

monevB.  F.  83i,  p.  1206. 
•f    ffjfmnitment    for    c<ont«imit,    F. 

124K   1271,  p.   1628,  1550. 
WARTE,  ord<*r  to  stay,  p.  fH>8. 

Injunetbtt   again«t«   F.   o6S,   5$T,   p. 

ttlt. 
afld«vlt  to  obtain  order  to  r^traK 

r.  m%  p,  m. 


vrttb  pare  tl69J 

WASTE  —  C^miuturd. 
order  to  iit«j,  F.  e53.  p.  ilL 
allldiivit   bj  piirvboiier  At  ifxe 
Aale  for  i»rilt*r  to  ifujom  wu^  F* 
!i:^iO,  p.  13177. 
WATCHING  for  decMion  of  iitiitieB»ft. 

^rATEKUOURSS,  tuianeUun  MMi^f, 
571.  574,  p.  mi, 

F. 


WAV.  injtinctiun  tgmiiitft  at 

573.  p,  037. 
WEEK,  wb«l  i4»  p.  60.  344,  311,  n. 
\^'1LL,  noltct*  of  motion  for  l«fi.t«i  to 
tfit«rren«  ifi  fiction  to  €t»salmi,  f. 
Ji05,  p,  l.-iOl 
judgment    eatabli^htn^    v&liditT  «r 

KTiil,  F.  1S»5,  p.  1964, 
judgment   pstiibllsbinf  Io«t  uifl  F. 

ISM,  p,  insa. 

WITHDRAWAL  of   plendinji,  »,  liT* 
^nTHDRAW'lNG  from  llir  fil«,  p.  da 
inotion,  F.  63,  p,  18L 
BeTTiee  of  a  paper,  p.  381. 
appeiimnce,  p.  7^;  F    444,  p.  744 
^peim«  leave  to  witbdraiir  p«iper*  m 
diftoontinuinir,  F.   ItfiG,  n    1361. 
WITNESS,    afficUiit    to    abicftct  m 
which    to    n«k    pcK^tponenieot.  P, 
Ifil2-iai4*  p.  1789. 
compelled  to  miikc  affidtrit,  notlglt 

to  eoitnsei  p.  11 L 
compelling  nffidAvii  for  n^  on  w^ 
tion,  p,  106^111;  F,  53^n5J,  p.  171- 

m. 

compellinij   attendance   of   at  trill 

See  list,  p,  170L 
jnfTJdji^it  to  a  it  neb  for  e^mtempL  F. 

Xm^,  p,  1543. 
attachment  aj^alnat  for  eantesapt  f 

1260.   p    1543 
not  obeying  Bubptena  to  attiptid  b^ 

fore  sheriff's  jurr,  JifBdarit  to  at- 

tHcb.  F.    126K  p/l544, 
order  of  ntlJipbnient  to  fiiin!^  Kefoe 

sheriff *^g  inry.  F.  12*'  ' 

subpoena  to  mnke  dep<  -r  a 

motion,  F.  58,  p    177. 
examination  of  before  action,    Str 

<^ntpnt^  find  Fomi»,  p,  534. 
affidavit  to  obtain  testjmoni'  of  in 

nn  expected  action,  F  ^5.  p  SSI. 
ov  part^  order  to  i^k*^  tt^iimony  of 

in  expected  A(?tion,  F,  2&I,  p.  SSS. 
compelling  nitendnnt^e  ander  fofl^ 

commiaaion,  p.  1709, 
priyilesc  of   from  aerric*  nf  ibb* 

mons,  p.  743,  n, 
diacbarge,  when  aniMted  In  a  rlWI 

action  or  pmceedif^,  tn  vKilatiii>T 

of  privilejje,  F.  1517,  151g,  p,  ITBI?, 
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IVITNESS  —  Continued. 

punlahlng  refusal  to  be  sworn,  F. 

1239,  p.  1527. 

refusing  to  answer  a  question,  F. 

1240,  p.  1527. 

subpcena  to,  before  aheriif's  jury,  F. 

869,  p.  1228. 
stipulation  as  to  production  of  tes- 
timony.    See  liBt^p.  1608. 
^RIT.    See  Title  of  Writ,  as  Assist- 
ance, Habeas  Corpus,  Mandamus, 
Prohibition,  etc 


Wmr-^  Continued. 
of  prohibition  when  heard  as  enu* 

merated  motion,  p.  71. 
of  error  to  review  refusal  by  the 

State  court  to  remove,  F.  468,  p» 

810. 
of  inquiry,  F.  1573,  p.  1759. 
same;  to  ascertain  aamages  caused 

by  injunction,  notice  to  sureties 

of,  F.  673,  p.  996. 
WRITING,  printing  and  typewriting 
equivalent  to,  p.  190. 
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XKDEX   OF   THE   SECTIOKS    OF  THE    NEW   YORK   CODE   OF   CIVIL 

PROCEDURE,  FOR  WHICH  FORMS  IN  THIS  COLLECTION 

ARE  SPECIALLY  ADAPTED. 

[This  work  is  adapted  for  use  throughout  the  country,  and  the  index  of 
subjects  beginning  at  p.  2215  of  vol.  ii  will  give  the  practitioner  a  ready  clue 
to  all  the  various  remedies  now  administered  in  civil  actions  in  courts  of 
record,  whether  under  the  Codes  of  Procedure  in  various  States,  or  even  under 
«.ommon-law  or  Chancery  systems. 

As  an  additional  convenience  for  the  New  York  practitioner,  who  often 
seeks  for  an  appropriate  Form  in  connection  with  the  New  York  Code  of 
Civil  Procedure,  this  index  is  added,  so  that  under  the  number  of  the  respec- 
tive sections  here  arranged  in  numerical  order,  he  may  at  once  find  a  refer- 
ence to  such  of  the  Forms  as  are  appropriate  to  each  section.  But  the  New 
York  practitioner  should  not  forget  that  a  very  large  part  of  procedure  and 
a  very  considerable  proportion  of  the  Forms  are  matters  of  actual  practice, 
•ccneeminff  which  little  or  nothing  is  to  be  found  in  the  codes,  and  if  he  would 
look  at  all  the  remedies  available,  he  should  consult  also  the  Index  of  Sub- 
jects. Thus,  for  instance,  it  is  a  mistake  to  suppose  that  sections  M3-809 
•of  the  New  York  Code  of  Civil  Procedure  exhaust  the  subject  of  Discovery. 
Under  those  section  numbers  in  this  index  the  practitioner  will  find  a  refer- 
ence to  the  Forms  appropriate  in  proceedings  under  those  sections;  but  if  he 
consults  title  Discovery  m  the  Subject  Index,  at  p.  1619  of  v.  ii,  he  will  find 
how  he  may  discover  the  address  of  his  adversary,  the  assets  of  a  defendant 
for  whom  a  receiver  has  been  or  is  to  be  appointed,  the  accounts  relative  to 
■attached  property,  etc.,  etc.,  proceedings  not  prescribed  by  any  provision  of 
the  code.] 
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Section. 

T.  yubd.  1.  See  Subpoena  in  Subject 
Index.  Subd.  2.  See  Oath  in  Sub- 
ject Index. 

8, 9y  10.  See  list  of  Forms,  p.  1524. 

11.  Commitment,  F.  1241,  p.  1528. 

14.  See  list  of  Forms,  p.  1524.  Subd.  1. 
Order  to  show  cause  why  attorney 
should  not  pay  over  to  his  client, 
F.  1272,  p.  1561.  Subd.  2.  Affidavit 
to  punish  for  contempt  in  false  jus- 
tification, F.  263,  p.  483;  F.  1251, 
p.  1537.  For  other  subdivisions  see 
Contempt,  Aumont  and  WmvKSS 
in  Subject  Index. 

15.  Order  to  pay  costs  for  misconduct, 
296 


2183,    p.    2144;    p. 


See  F.  1665, 


F.  169,  p.  296. 

83, 24.  Writ,    F. 
21.50,  n. 

-25.  Settlement  of  case. 
p.  1828. 

20.  Transfer  where  order,  etc.,  was  ex- 
presslv  returnable  before  a  particu- 
lar judge,  F.  70-72,  p.  183,  184. 

W.  Adjournment  to  Chambers,  F.  73. 
p.  184. 


Section. 

46-50.  Removal  of  cause  for  disquali- 
fication, F.  1558,  1569,  p.  1746-1747. 

65.  Order  substituting  attorney,  F. 
121&-1224,  p.  1510.  Notice  to  ap- 
point after  death,  F.  1226,  p.  15)4. 
Affidavit  for  order  to  serve  notice  by 
mailing  or  publication,  F.  1227,  p. 
1615.  Order  for  service  of  notice  by 
substitution  or  mailing,  F.  1228,  p. 
1516. 

66.  See  contents,  p.  498.  Order  of  ref- 
erence as  to  compensation.  See  un- 
der §  1015.  Proceedings,  and  condi- 
tions required,  in  protection  of  lien, 
see  F.  1217-1225,  p.  1511.  etc.;  F. 
1230,  p.  1517.  Order  to  show  cause 
and  notice  of  motion  to  set  aside 
satisfaction  of  judgment,  F.  1229, 
p.  1516.  Judgment  establishing  lien, 
F.  1856,  p.  1931. 

102.  See  Contempt  and   SncBifT  in 

Subject  Index. 
108,  Sttbd.  1.  Affidavit  of  cUim,  F.  867, 

p.  1227.     Oath  of  jurors,  F.  872,  p. 

1229.     Inquisition,  F.  874,  p.  1230. 
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Section. 
Subd.  2.  SutottMs,  F.  860-871,  p. 
1228.  Affidavit  to  attach  witneaa, 
F.  1261,  p.  1544.  Order  for  attach- 
ment, F.  1262,  p.  1545.  Attachment, 
F.  1263,  p.  1546.  6abd«  3.  Oath, 
F.  873,  p.  1230. 

100.  Inquisition,  F.  874,  p.  1230. 

110.  Order  of  arrest,  bee  Abbbst  in 
Subject  Index.  Execution  against 
person,  F.  2223,  p.  2180.  Discharge. 
See  under  f  504,  etc. 

145-199.  F.  967,  p.  1316. 

1T4.  F.  967,  p.  1316. 

190, 101.  Stipulation  for  judgment 
absolute,  F.  2077,  p.  2067.  Subds.  2, 
3.  Orders  granting  leave  to  appeal, 
F.  2080-2082,  p.  2068.  For  notices 
of  appeal,  see  F.  2074-2083,  p.  2065. 

104.  Remittitur,  F.  2159,  p.  2118. 

817.  Original  petitions  and  proceed- 
ings thereon,  p.  312,  F.  191-214,  p. 
325,  etc.  Application  for  further 
directions.  See  list,  p.  2063.  Set-off 
of  judgments,  F.  2064,  p.  2057.  For 
other  powers,  see  Receivbb,  RwrEa- 
ENCE,  and  similar  topics  in  Subject 
Index. 

818.  Order,  F.  1549,  p.  1736. 

881.  Order  transferring  cause  to  an- 
other department,  F.  2158,  p.  2117. 

310.  See  list,  p.  1723,  1738. 

330.  Direction  of  execution,  F.  2183, 
p.  2148. 

348.  Certificate,  p.  1745. 

343-345.  See  list,  p.  1738.  As  to 
stay,  see  also  list,  p.  412. 

410.  Demand  before  suit.  See  list, 
p.  516. 

417, 41&  Summons,  p.  631. 

410.  Notice,  p.  632. 

4£0.  See  list,  p.  1748. 

421.  Notice  of  appearance.  See  list, 
p.  731.  Subscription.  F.  437,  439, 
p.  737,  739. 

488.  Extension  of  time  pending  appeal 
as  to  jurisdiction,  F.  440,  441,  p. 
738,  739.  Proceedings  for  exten- 
sion, F.  451,  etc.,  p.  749.  And  see 
under  §  520. 

483.  Notice,  F.  368,  p.  633. 

484.  Notice  of  appearance.  See  list, 
p.  731.  General  authority  to  ap- 
pear, F.  270,  p.  611. 

485,486.  Proof  of  service.    See  |  434. 

430.  Designation,  F.  275,  p.  514. 
Consent.  F.  276,  p.  515.  Acknowl- 
edgment, F.  1,  p.  3. 


Section. 

434.  Proof  qI  ptraonal  aerviee.  See 
list,  p.  635.  Authenticatioii  of  ac- 
knawledgment,  F.  1,  p.  3. 

435,  436.  See  list,  p.  653. 
438-443.  See  list,  pp.  663,  671. 

444.  See  list,  F.  423-126,  pp.  700- 
703.  AffidaTit  of  subetitiited  ser- 
▼ioe  by  delivery  at  residence,  or 
posting,  F.  390,  p.  661. 

445.  See  list,  p.  741.  Also  see  Affi- 
davit, F.  2041,  p.  2044;  and  order 
for  restitution,  F.  2048,  p.  8049. 

446.  Affidavit  by  judgment-creditor 
to  move  to  come  in  before  jud^ 
ment  as  co-plaintiff  in  a  creditor? 
actioQ,  F.  1199,  p.  1497.  Order  al- 
lowing judgment-creditor  to  come 
in  as  co-plaintiff  in  creditor's  a'^ 
tion,  F.  1200,  p.  1498.  See  also 
under  §  452. 

447.  Appearance  of  third  person  on 
accounting,  F.  1806,  p.  1906.  Judg- 
ment directing  interpleader,  >. 
1869-1870,  p.  1942.    See  also  f  432. 

451.  Designation  of  unknown  parties, 
F.  365,  p.  631.  Amending  as  to 
parties.    See  list,  p.  711,  712. 

458.  Bringing  in  new  parties.  See 
list,  p.  711,  712.  See  also  lists  at 
p.  1475,  1492,  and  the  following: 
Affidavit  to  move  to  atrike  out  a 
defendant  who  has  died  leaving 
neither  representative  nor  assets 
subject  to  the  jurisdiction,  F.  1112, 
p.  1441.  Affidavit  of  surety  to  ob- 
tain leave  to  prosecute  action  aban- 
doned by  principal,  F.  1198,  p.  14M. 
Affidavit  by  judgment-crc^iitor  to 
move  to  come  in  l^fore  judgment  a3> 
co-plaintiff  in  a  creditor's  action,  F. 

1199,  p.    1497.     Order    thereon,    F. 

1200,  p.  1498.  Order  allowing  bond- 
holders to  intervene  as  eo-plaintifr<» 
F.  1201,  p.  1498.  Petition  by  prior 
purchasers  in  foreclosure,  F.  120^. 
p.  1499.  Petition  of  bondholder  to 
come  in  as  defendant  in  forecloaan^ 
by  trustee,  on  allegations  of  collu- 
sion, F.  1210,  p.  1506.  NoUce  of 
motion  (or  order  to  show  eauaei 
and  order  allowing  legatee  to  come 
in,  in  an  action  to  construe  a  will, 
F.  1205-1206,  p.  1501.  Affidavit  of 
landlord  to  move  to  be  made  ro- 
defendant  in  ejectment,  F.  1208,  p. 
1503.  Affidavit  hjr  owner  of  chat- 
tels to  intervene  m  action  for  pos- 
session, F.  1209,  p.  1504.  Order  to 
show  cause  (or  notice  of  motion) 
on    asking    leave  io    intervene,    P. 
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Section. 

1211,  p.   1506.     Order  giving  leave 
to  intervene,  F.  1212,  p.  1506.    Ap- 
pearance  of   third   persons   on   ac- 
counting, F.   1806,  p.   1906.     Judg- 
ment directing  interpleader,  F.  186U, 
1870,  p.   1942.     Reference  to  ascer- 
tain necessary  parties,  F.   1974,  p. 
2009.     Order  bringing  in  creditors 
in  partition,  F.  1997,  p.  2021. 
453.  Supplemental  summons,  F.  430, 
p.  728.     Leave  to  issue,  F.  435,  p. 
727. 
456.  Order,  F.  1051,  p.  1389. 
458,  459.  Petition  after  suit  brought, 
F.  498,  p.  850.     Petition  for  leavo, 
F.  328,  p.  574.     Certificate,  F.  329, 
p.  576. 
460.  Agreement  to  serve  without  com- 
pensation,  F.   330,  p.   576.     Order, 
F.  331,  p.  577.    Order  denying  lea\e, 
F.  332,  p.  577.     Motion  to  vacate 
leave,  F.  500-501,  p.  853. 

462.  Motion  to  vacate  leave.  See  F. 
500,  501,  p.  853. 

463,  464.  Petition  for  leave  to  de- 
fend, see  F.  328,  p.  574;  F.  499,  p. 
851.  Affidavit  to  move  to  vacate 
leave,  F.  500,  p.  853.  Order  thereon, 
P.  501,  p.  853. 

4166-472.  Forms  for  appointment  for 
a  plaintiff.  See  list,  p.  587;  for.  a 
defendant,  p.  833.  For  plaintiff  in 
action  to  annul  marriage,  p.  1329. 

471.  Motion  to  vacate  judgment  had 
without  guardian,  F.  2042,  p.  2045. 

472.  Consent,  F.  341,  p.  591.  Order 
of  appointment,  F.  343,  p.  592:  F. 
486,  p.  839. 

473.  Petition,  F.  489,  p.  842.  Order, 
F.  490,  p.  844.  Affidavit  of  service, 
F.  491,  p.  845.  Order  absolute,  F. 
492,  p.  846. 

474.  Bond,  F.  493,  p.  846. 

475.  476.  As  to  ordering  new  se- 
curity, see  F.  260-262,  p.  481,  etc. 

477.  Order  charging  personally.  See 
F.  170,  p.  297. 

479.  Order  extending  time  to  serve 
complaint,  P.  1033,  p.  1374.  De- 
mand of  copy  complaint,  P.  437, 
439,  p.  736,  788. 

480.  Affidavit  for  motion,  F.  1289, 
1291,  p.  1562,  1563.  Notice  of  mo- 
tion (or  order  to  show  cause)  to 
dismiss  action,  F.  1294,  p.  1505. 
Order  of  dismissal,  F.  1296,  1206, 
p.  1555.  1556.  Judgment  of  dis- 
missal, F.  1297,  p.  1656. 


Section. 

481.  Complaint,  demand  of  tempo- 
rary injunction,  F.  526,  ]).  910.  Af- 
fidavit m  support  of  motion  to  com- 
pel election  between  several  cau^ei, 
F.  1096,  p.  1421.  Notice  of  motion 
to  compel  plaintiff  to  elect  between 
several  counts  setting  forth  the 
same  cause  of  action,  F.  1097,  p. 
1421. 

483.  Separate  statement,  notice  of 
motion  to  compel,  F.  1085,  1086,  p. 
1410.  Order  requiring,  P.  1087,  p. 
1411. 

488-492.  Demurrer,  p.  1387. 

506.  Judgment  against,  etc.,  in  rep- 
resentative capacity,  F.  1565,  p. 
1753;  compare  F.  1873,  1874,  p. 
1944.  Execution  against,  etc.,  in 
representative  capacity,  P.  2195,  p. 
2159. 

511.  Notice  of  motion  for  judgment, 
F.  1103,  p.  1426.  Order  thereon, 
P.  1104,  1107,  p.  1427,  1428.  Affi- 
davit to  move  for  payment  of  sum 
admitted  by  answer,  F.  1308,  p. 
1575.  Notice  of  motion  or  order  to 
show  cause  thereon,  P.  1309,  p.  1575. 

512.  Admission,  P.  1105,  p.  1427. 
Judgment,  P.  1106,  p.  1427. 

513.  See  under  §  626. 

515.  See  list  of  Forms,  p.  1748. 

516.  Affidavit  to  move  to  compel  re- 
plv,  P.  1099,  p.  1423.  Notice  of 
motion,  P.  1100,  p.  1423.  Order 
compelling,  P.  1101,  p.  1424. 

617.  See  under  §  483. 

620.  Order  to  show  cause  or  notice 
of  motion  for  extension  of  time  to 
plead,  P.  1032,  p.  1373.  Order  ex- 
tending time,  P.  1033,  p.  1374. 
Stipulation,  P.  1034,  p.  1375.  Sec 
also  under  f  422. 

521.  Notice  indorsed  on  answer,  V. 
1036,  p.  1375.  Judgment  between 
co-defendants,  P.  1857,  p.  1931. 

524,  625.  Verification.  See  under 
I  526. 

526.  Verification,  see  list,  p.  1361. 

528.  Notice  of  election,  P.  1028,  p. 
1370. 

531.  Demand,  P.  1057,  p.  1394.  Affi- 
davit for  stay  after  demand,  P.  1068, 
p.  1305.  Copy  of  account,  P.  1050, 
p.  1396.  Affidavit  to  obtain  order 
for  bill  of  particulars,  P.  1063,  p. 
1397.  Order  to  furnish  bill  of  par- 
ticulars, P.  1064,  p.  1399.  Bill  of 
particulars,  P.  1076,  p.  1404.  VeH- 
ficatioB,  F.  1077,  p.  1406.    Affidavit 
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to  obtain  farther  account  or  further 
bill,  F.  1078,  p.  1406.  Notice  of 
motion  for  furtner  account  or  Hill. 
F.  1079,  p.  1407.  Order  for  further 
account  or  further  bill,  F.  1080,  p. 

1407.  Notice  of  motion  to  compel 
accepUnce,  F.  1081,  p.  1407.  Order 
precluding,  F.   1061,   1083,  p.   1397. 

1408.  Order  striking  out  complaint, 
etc..  for  non-compUance,  F.  1084,  p. 
1400.  Order  annexing  bill  of  par- 
ticulars to  judgment  roll,  F.  2020, 
p.  2036. 

587.  Notice  of  motion,  F.  1108,  p. 
1429.    Order,  F.  1109,  1110,  p.  1430. 

538.  Affidavit,  F.  1091,  p.  1416.  No- 
tice of  motion,  F.  1092,  p.  1417. 
Order.  F.  1093,  n.  1418. 

588,  540.  Order  allowing  amendment, 
F.  1627,  p.  1796.  Order  to  amend, 
F.  1628,  p.  1797.  Amendment  at 
trial,  bv  court,  F.  1744,  1746,  p. 
1873,  1874. 

548.  Amended  pleading,  F.  1043,  p. 
1382.  Notice  of  amended  pleading, 
F,  1044,  p.  1382.  Order  strikini? 
out,  F.  1045,  p.  1383. 

544.  Aflidavits  to  move,  F.  1052,  105.^ 
p.  1391,  1392.  Order  to  show  cause, 
F.  1054,  p.  1392.  Order  grantiu;; 
leave,  F.  1055,  p.  1392.  Order  for 
supplemental  complaint  bringing  in 
third  person,  F.  1130,  p.  1453.  Sup- 
plemental complaint,  F.  1056,  p. 
1303. 

545.  Notice  of  motion,  F.  1094,  p. 
1418.  Order,  F.  1095,  p.  1420.  Or- 
der striking  scandalous  and  imper- 
tinent matter  from  the  files,  F.  1G9, 
170,  p.  296,  297. 

546.  Notice  of  motion,  F.  1088,  p. 
1412.    Order,  F.  1089,  p.  1413. 

548.  Subd,  1.  Affidavit.  See  Generhl 
Form,  F.  927,  p.  1274.  Order.  See 
General  Form,  F.  945,  p.  1293.  Or- 
der after  verdict,  F.  1640,  p.  1803. 
Subd.  2.  Affidavit  to  arrest  for  per- 
sonal injury,  F.  927,  modified  by  928, 
p.  1276.  The  same  in  limited  di- 
vorce, F.  927,  as  modified  by  T. 
929,  p.  1276.  Order,  F.  946,  p. 
1203.  Order  after  verdict,  F.  1640, 
p.  1803.  Subd.  3.  Affidavit  to  ar- 
rest for  injury  to  real  property,  F. 
027  and  930,  p.  1277.  To  personal 
property  by  embezzlement;  fal«e 
pretences:  conversion,  etc.,  F.  931, 
oto..  p.  1270.  etc.  Order.  F.  945,  p. 
120n.  OrdtT  sfter  verdict,  F.  1640, 
p.    1803.      Affidavit    to    arrest    for 


Section, 
breach  of  promise,  F.  934,  p.  1281. 
Order,  F.  945,  p.  1293.  Order  after 
verdict,  F.  1640,  p.  1803.  AflBdavit 
to  arrest  for  fraud  or  deceit;  ia 
obtaining  advances,  F.  935,  p.  128f ; 
on  forged  securitiee,  F.  932,  p.  1279. 
By  embezzlement,  F.  931,  p.  1279. 
Representations  throu^  mercantile 
agency,  F.  936,  p.  1283.  Fraudu- 
lent conversion,  F.  933,  p.  1281. 
Order,  F.  945,  p.  1293.  Order  after 
verdict,  F.  1640,  p.  1803.  Affidavit 
to  arrest  in  replevin,  F.  949,  p. 
1298.  Order,  F.  952,  p.  1301.  Or- 
der after  verdict,  F.  1640,  p.  ISftJ- 
Affidavit  to  arrest  for  money,  etc., 
received  in  fiduciarv  capacity:  in 
trust  to  pay  over,  t.  938,  p.  1283. 
Received  by  a  collecting  agent,  F. 
939,  p.  1284.  Proceed  of  sale  on 
commission,  F.  940,  p.  1285.  The 
same  after  foreign  judgment,  r. 
941,  p.  1287.  Embezzlement,  F. 
931,  p.  1279.  Order,  F.  945,  p.  1293. 
Order  after  verdict,  F.  1640,  p.  1803. 
Subd.  4.  Affidavit  to  arrest  for  fraul 
in  contracting  or  incurring  the  lU- 
bility  sued  on,  F.  942,  p.  1288.  And 
see  F.  932-940.  Affidavit  to  arrest 
for  absconding  or  transfer  to  le- 
fraud  creditors,  F.  943.  p.  12W. 
Order,  F.  945,  p.  1293.  Order  after 
verdict,  F.  1640,  p.  1803. 

550.  Affidavit,  F.  947.  p.  1296.  Or- 
der,  F.  048,  p.  1297.  Order  after 
verdict,  F.  1640,  p.  1803. 

551.  Order  by  the  court,  F.  948.  p. 
1297.  Order  after  verdict,  F.  1640, 
p.  1803. 

552.  Affidavit.     See  F.  941,  p.  12S7. 
554.  Affidavit.     See  F.  963,  p.  13U. 

Order,  F.  965,  p.  1314.  See  al<a 
under  f  564. 

557.  See  under  §  549. 

668.  Arrest  after  verdict,  F.  1640,  p. 
1803.  Amending  complaint,  F.  954, 
p.  1302. 

568.  Undertaking  (except  In  replerirJ, 
F.  944,  p.  1292.  See  also  list  of 
Forms  of  undertakings  in  gencFRl, 
and  amendments  thereof,  new  se- 
curity, and  punishment  for  false  se- 
curity, p.  476. 

560.  Requirement  of  undertaking. 
See  F.  948,  p.  1297. 

561.  Order,  F.  945,  p.  1293;  by  court, 
F  OiR.  p.  1297 ;  in  replevin.  F.  95?, 
p.  1301. 
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G64.  AiBdayit  to  pfocure  diachargp, 
F.  955,  p.  1306.  Order  to  sho.v 
cause,  F.  956,  p.  1307.  Dischatjrc, 
F.  958,  p.  1310.  Order  in  advance 
securing  privilege  from  arrest,  F. 
1902   (last  clause),  p.  19G0. 

667.  See  list,  p.  1303. 

568.  Affidavit,  F.  055,  p.  1306.  Order 
to  show  cause,  F.  950,  p.  1307.  No- 
tice of  motion,  F.  957,  p.  130!). 
Order  vacating,  F.  958,  p.  1310. 
Refusing  to  vacate,  F.  959,  p.  1311. 
Reducing  bail,  F.  960,  p.  1312.  In- 
creasing security,  F.  961,  p.  1312. 

572.  Affidavit,  F.  9io,  p.  1320.  Cor- 
tificate  of  custody,  F.  070,  p.  1321. 
Order  to  show  cause,  F.  980,  p. 
1322. 

573.  Bail.     See  under  §  575. 

576.  Bail,  F.  966,  p.  1315,  and  fece 
list  of  Forms  of  Undertakings  in 
general,  amending,  order  for  new  83- 
curity,  and  punishment  for  false  se- 
curity, p.  476. 

577.  Notice  of  exception,  F.  968,  p. 
1316. 

578.  Notice,  F.  969,  p.  1317. 

580.  Examination,  F.  970,  p.  1317. 

581.  Allowance,  F.  971-974,  p.   1313. 

582.  Certificate  of  deposit,  F.  975,  p. 
1319. 

564.  Certificate  of  bail  in  lieu  of  d«'- 
posit,  F.  977,  p.  1319.  Direction 
to  refund  deposit,  F.  973,  p.  1318. 

586.  Notice  to  protect  deposit,  F.  970, 
p.  1319.  Acknowledgments,  etc.,  F. 
1-10,  p.  3,  etc. 

588.  Leave.     See  subject  Index. 

592.  Subd.  1.  Surrender,  F.  981,  p. 
1323.  Subd.  2.  Certificate  of  sur- 
render, F.  982,  p.  1323.  Notice  '.f 
motion,  F.  984,  p.  1324.  Order,  F. 
985,  p.  1325. 

593.  Authority  to  arrest,  F.  983,  p. 
1324. 

594.  Certificate  of  surrender.  Sec 
under  §  592.  subd.  2. 

597.  Execution  against  property.  See 
F.  2183,  p.  2144;  against  person,  F. 
2223,  p.  2180. 

600,  601.  Affidavit  to  exonerate  after 
surrender,  F.  986,  p.  1325.  Order, 
F.  987,  p.  1326.  Affidavit  to  en- 
large time  to  surrender,  F.  988,  p. 
1327.  Notice  of  motion  thereon,  F. 
989,  p.  1328.  Affidavit  to  exonerate 
on  death  or  imprisonment,  F.  990, 
p.  1328.  Order  thereon,  F.  ^991,  p. 
1328. 


Section. 

602.  Injunction.    See  under  f  010. 

603.  CompUint,  F.  526,  p.  910.  Affi- 
davit, etc.,  F.  527,  etc.,  p.  911,  etc., 
and  see  under  §  604.  Order.  Sea 
under  §  610. 

004.  See  list,  p.  808-899.  Affidavit  to 
reason  for  not  presenting  complaint, 
F.  532,  p.  916.  Denying  collusion 
in  interpleader,  F.  533,  p.  916.  Affi- 
davit by  co-plaintiff,  F.  534,  p.  916. 
Order.    See  under  §  610. 

COS.  Motion  at  Appellate  Division  for 
injunction  to  restrain  State  officer 
in  statutory  duty,  notice  of,  F.  537, 
p.  917. 

606.  Order.    See  under  §  610. 

607.  Affidavit,  F.  527-534,  p.  911,  etc., 
and  see  under  f  604. 

308.  Order.    See  under  i  610. 

609.  Notice  of  motion,  F.  635-537,  p. 
9 1 6, 9 1 7 .  Reference  on  motion  for  in- 
j unction.    See  list,  p.  1588. 

610.  Injunction,  F.  538-651,  p.  918, 
etc.  Proceedings  for  contempt.  See 
list,  p.  1524. 

611.  Undertaking,  F.  656,  p.  977. 

612.  Undertaking,  F.  657,  p.  978. 

613.  Undertakings,  F.  658,  659,  p.  979. 

614.  Undertaking,  F.  670,  p.  994. 
616.  UnderUking,  F.  660,  p.  980. 
618.  Undertaking.    See  under  f  612. 
620.  Undertaking,  F.  655,  p.  977. 

623.  Notice  of  motion,  F.  671,  p.  993. 
Order  of  reference,  F.  672,  p.  995. 
Notice  to  sureties,  F.  673,  p.  096. 
Report  assessing  damages,  F.  674,  p. 
996. 

624.  Report.  See  under  If  623,  626. 
Notice  of  motion.    See  under  §  627. 

626.  Affidavit.  F.  663,  p.  988.  Order, 
F.  664,  p.  989. 

627.  Notice  of  motion,  F.  666,  p.  990. 
Order  to  show  cause,  F.  665,  p.  989. 
Order  granting  or  denying  motion, 
F.  667-609,  p.  991,  992. 

628.  Notice  of  motion.  See  under 
I  727. 

635.  Affidavits,   F.   828-833,  p.   1187, 

etc. 
637.  Warrant  of  attachment,  F.  833, 

p.  1206.    See  alro  under  f  641. 
63iB.  Affidavit   of   attachment,   issued 

and  death  of  defendant  before  pubr 

Heat  ion  of  summons  completed,  F. 

1131.  p.  1454.    Warrent.    See  under 

«  641. 

640.  Indertaking,  F.  834,  p.  1200. 

641.  Warrant,  F.  835,  p.  1203;  in  ac- 
tion for  public  monevs,  F.  838,  p. 
1206. 
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M4.  Notice  of  exemption,  F.  895,  p. 
1246.  Bond  to  iademnilj,  F.  875, 
p.  1230;  F.  864,  p.  1226.  Proceed- 
mgs  to  open  safe  dmMtt,  F.  845- 
848,  p.  1209,  etc.  Trial  of  title. 
See  under  f  108. 

640.  Rubd.  1.  Notice  of  pendency  of 
attachment,  F.  849,  p.  1213.  Subd. 
2.  See  under  |  644.  Subd.  3.  Cer- 
tiflcate  and  notice,  F.  850,  p.  1214. 

000.  Fund  holder's  certificate  admit- 
ting poascsition,  F.  854,  p.  1219. 
Denying  poMcssion,  F.  855,  p.  1219. 
Denying  debtor's  title,  F.  856,  p. 
1219. 

051.  AflSdavit  to  move  for  examina- 
tion, F.  857,  p.  1220.  Order  to  be 
examined,  F.  858,  859,  p.  1221, 1222. 
Certificate  of  refusal  to  answer,  F. 

861,  p.   1223.     Affidavit  thereto,  F. 

862,  p.  1224. 

052.  UnderUking,  F.  865,  866,  p.  1226. 
054.  Inventory,  F.  839,  p.  1207.    Oath. 

F.  840,  p.  1208. 
650.  Affidavit  to  obtain  sale,  F.  890, 
p.  1238.     Notice  of  motion,  F.  891, 
p.  1239.     Order,  F.  892,  p.  1239. 

057.  Affidavit  and  notice  of  claim,  F. 
867,  868,  p.  1227,  1228.  For  sub- 
p<ena  (sub.  ditceg  tecum,  9ubp.) 
ticket,  oath  of  jurors,  oath  of  wit- 
ness, see  under  §  108. 

058.  Undertaking,  F.  875,  p.  1230. 
For  indemnity  bond,  see  under 
I  644. 

058«.  UnderUking,  F.  876.  p.  1231. 
000.  Affidavit   of    claim,    F.    877,    p. 

1232.     Order  to   appraise,    F.   878, 

p.  1232. 
061.  Oath.  F.  879,  p.  1233.    Appraisal, 

F.  879,  p.  1233. 

662.  UndcrtAking,  F.  881,  p.  1234. 

663.  Order.  F.  882,  p.  1234. 

664.  See  Leave,  and  Paktibs,  in  sub- 
ject index. 

666.  See  under  |  660. 

668.  Undertaking.  F.  883.  p.  1235. 

660.  Order,  F.  884,  p.  1235. 

670.  Affidavit,  F.  885,  p.  1236.  Un- 
dertaking, F.  886,  p.  1237. 

671.  Order,  F.  887.  p.  1237. 

672.  Affidavit,  F.  889,  p.  1238. 

673.  Affidavit.  F.  888,  p.  1237. 

674.  Appointment  of  keeper,  F.  843, 
p.  1209. 

675.  Order,  F.  893,  p.  12^0. 

676.  Order.  F.  894,  p.   1240. 

677.  Affidavit  to  move  for  leave,  F. 
301.  p.   543.     Undertaking.  F.   303, 

p.  .-4n. 


Bectkm. 

678,070.  Order  gM^g  leave,  F.  30>, 
p.  645. 

081.  NoUoe  and  order.  See  F.  1274, 
1275,  p.  1653.  See  also  F.  842,  p 
1208. 

082.  Affidavit*  order  to  ^ow  eansF, 
notice  of  motion  and  order.  See 
under  §  683. 

083.  Affidavit,  F.  896,  p.  1247.  By 
subsequent  attaching  creditor,  F 
910»  p.  1251.  Order  to  show  cause, 
F.  897,  p.  1247.  Notice  of  motion. 
F.  898,  p.  1249.  Order  vacating,  k\ 
914,  p.  1257. 

087.  Notice  of  motion,  F.  915,  p.  12dS. 
Order,  F.  917,  p.  1260. 

088.  Undertaking,  F.  916,  p.   1269. 

089.  Notice  of  motion.  See  under 
I  687.  Undertaking.  See  und^ 
I  688. 

003.  Affidavit,  F.  918-921,  p.  1261, 
etc    Order,  F.  922,  p.  1204. 

604.  Undertaking,  F.  919,  p.   1262. 

605.  See  under  Bkfibencb  in  Subject 
Index. 

607.  Sheriff's  proceedings  as  to  con- 
flicting claims.    See  under  execution. 
701.  Undertaking.     See  under  f   666. 

703.  Discontinuance.  See  p.  1658. 
Substitution.  See  under  Leavk  and 
Pabtiss,  in  Subject  Index. 

704.  See  under  Leavb  and  Pavxies, 
in  Subject  Index. 

706.  Execution  to  a  sheriff  who  has 
levied  attachment,  but  whose  term 
of  office  has  expired,  F.  2189,  p. 
2155. 

707,708.  Execution.  See  Chapter 
XVI,  Execution,  p.  2123. 

700.  Taxation  of  fees.  See  F.  925, 
926,  p.  1266. 

710.  Assignment.  See  p.  504.  Ac- 
knowledgment, p.  1.  Substitution. 
See  Chapter  X,  Pasties,  p.  1432. 

711.  Affidavit  to  vacate  lis  pendens^ 
F.  923,  p.  1265.  Order,  F.  525,  p. 
896. 

712.  Return,  F.  841,  p.  1208.  Order 
requiring,  p.  1553,  etc.  Taxation  of 
fees,  F.  925,  926,  p.  1266. 

713.  For  Forms  as  to  appointment  of 
receiver.  See  list,  p.  1026,  1027. 
Motion  for  receiver  after  judgment, 
F.  2267,  p.  2211. 

714.  Order  for  receiver  in  inter- 
pleader, F.  1154,  p.  1471. 

717.  Affidavit  to  move  for  pavment 
of  sum  admitted,  and  for  continu- 
anoe  of  action  p«  to  residue,  F.  IJMW, 
p.  1575.    Notice  of  motion  or  orCm 
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to  show  cause  thereon,  F.  1300,  p. 
1575;  F.  788,  p.  1143.  Order  there- 
oii»  F.  780-790,  p.  1143,  1144. 

718.  Order  that  sheriff  take  and  pay 
or  deliver,  F.  791,  p.  1145.  Order 
that  clerk  deliver  over,  F.  2265,  p. 
2200.  Order  that  sheriff  convey, 
F.  2266,  p.  2210. 

•jriO.  Order  to  elect,  F.  826,  p.  1177. 
Notice  of  election,  F.  827,  p.  1177. 

723.  Notice  of  motion  for  leave  to 
amend,  F.  64,  p.  181.  Order  to 
show  cause  against  amending,  F. 
168,  p.  295.  Order  to  amend  by 
cancelling  and  Interlining,  F.  34,  p. 
23.  Amending  nunc  pro  tunc  with 
saving  clause,  F.  167,  p.  295.  Amend- 
ment by  consent,  F.  165-168,  p.  295. 
Order  amending  affidavit,  F.  81,  p. 
187.  Amending  appointment  of 
guardian  ad  litem,  service  and  judg- 
ment, F.  495,  p.  848.  Order  for 
amendment  in  interpleader,  F.  1151, 
p.  1469.  Motion  to  amend  judg- 
ment. See  list,  p.  2034.  Motion  to 
amend  order,  F.  64,  p.  181;  F.  145- 
148,  p.  284,  etc.  Order  of  court 
for  modifying  judge's  order,  F.  168, 
p.  295.  Amending  caption  of  order, 
F.  156,  p.  289.  Affidavit  to  ask 
amendment  of  order  of  referena% 
F.  32,  p.  22.  Order  thereon,  F.  33, 
p.  23.  Amending  order  to  show 
cause,  F.  132,  p.  276.  Amending  as 
to  parties.  See  list,  p.  711,  712,  an.l 
list  on  p.  1440.  Striking  out  par- 
ties, F.  1629,  p.  1798.  Affidavit  to 
move  to  strike  out  a  defendant  who 
has  died,  leaving  neither  representa- 
tive nor  assets  subject  to  the  juris- 
diction, F.  1112,  p.  1441.  Affidavit 
for  leave  to  amend  pleading,  F.  1113, 
p.  1141.  Notice  of  motion  for  leave 
to  amend  a  pleading,  F.  1046,  p. 
1384.  Order  granting  leave  to  amend 
a  pleading.  F.  1047,  p.  1385.  Pro- 
vision that  cause  retain  place  on 
calendar,  F.  1047,  p.  1386.  Leave 
to  plaintiff  to  amend,  etc.,  if  de- 
fendant amends,  F.  2051,  p.  2049. 
Leave  to  plead  after  judgment,  F. 
2070,  p.  2061. 
724.  (See  also  under  1 723.)  Default, 
P.  130,  131,  p.  275.  Notice  to  limit 
time,  F.  134,  p.  278;  F.  2037,  p.  2040 
Affidavit  for  leave  to  amend  plead- 
ing, F.  1113,  p.  1441.  Motion  to 
open  judgment,  default,  etc.  Sen 
list,  p.  2042.    Motion  to  amend  judg- 


Section. 
meat.    See  list,  p.  2034.    Leave  to 
plead  after   judgment,   F.  2070,  p. 
2061. 

725.  See  Rxtubns,  p.  366. 

727.  See  list,  p.  20. 

728.  Caption,  F.  41,  42,  p.  30. 

729.  See  p.  25. 

730.  Order  amending  undertaking,  F. 
259,  p.  481. 

732.  Order  allowing  payment  into 
court,  F.  1312,  p.  1578.  Notice,  F. 
1313,  p.  1579.  Notice  of  acceptance, 
F.  1315,  p.  1579. 

734.  Judgment,   F.    1727,   p.    1863. 

735.  Notice,  F.  1381,  p.  1614.  Ad 
mission,  F.  1382,  p.  1614.  And  tee 
Admission  of  Copt,  F.  1372,  p. 
1611. 

736.  Offer,  F.  1310,  p.  1576.  Notice, 
F.  1311,  p.  1576. 

737.  Judgment  on  offer,  F.  1726,  p. 
1863. 

738.  Offer,  F.  1299,  p.  1570.  Notice 
of  acceptance,  F.  1305,  p.  1573.  Affi- 
davit, F.  1306,  p.  1574.  Judgment, 
F.  1307,  p.  1574. 

739.  Offer,  F.  1303,  p.  1572.  Notice, 
F.  1305,  p.  1573. 

740.  Affidavit,  F.  1304,  p.  1573. 
743.  Order,  F.  1312,  p.  1578. 

745.  Certificate  of  payment,  F.  1314, 
p.  1579. 

751.  Affidavit  to  obtain  order,  F.  1316, 
p.  1580.  Notice  of  motion  (or  or- 
der to  show  caune)  for  order,  F. 
1317,  p.  1580.  Order,  F.  1318,  p. 
1581. 

755.  Abatement,  p.  504. 

756.  Petition  by  receiver  for  leave  <o 
be  substituted,  F.  1180,  p.  U8'». 
Petition  for  continuance  by  nusbnnd 
after  marriage  of  fern  tile  plaintiff, 
F.  1197,  p.  1493.  Order  for  sup- 
plemental complaint  bringing  in 
third  person,  F.  1130,  p.  1453.  See 
also  list  of  Forms  as  to  changes  of 
parties  at  plaintiff's  instance,  p. 
1440;  at  defendant's  instance,  p. 
1458;  instance  of  third  person,  p. 
1475,  1492. 

757.  Suggestion,  F.  247,  248,  p.  447. 
Affidavit  to  move  to  substitute  ex- 
ecutor, etc.  See  lists,  p.  1440,  1468, 
1475,  1492.  Request  for  substHu- 
tion,  r.  1168,  p.  1479.  Notice  of 
motion  (or  order  to  show  cause) 
for  substitution  of  representative, 
etc.  See  lists,  p.  1440,  1458,  1475, 
1492.  Order  for  continuance  on  mo- 
tion r.t  representative,  etc.,  F.  1172, 
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p.  1481.  Order  cootinoing  action 
against  sunriving  defendants,  K. 
1128,  p.  U51;  against  representa- 
tive of  decedent*  F.  1127-1 129»  p. 
1451;  against  infant  beir,  etc^  F. 
1185,  p.  1484.  Substitution  pending 
appeal,  affidavit  and  order,  F.  2110, 
2111,  p.  2087.  Consent  and  order 
lor  same,  F.  2113,  2114,  p.  2089. 

768.  Forms  lor  substitution.  See  un- 
der I  757.  Order  lor  severance,  F. 
1128,  p.  1451;  F.  1195,  p.  1491. 

799.  See  under  |  757. 

760.  Amendment  as  to  parties.  See 
under  f  751.  Supplemental  sum- 
mons, F.  430,  p.  728.  Removal, 
adapt  from,  p.  Ii38. 

761.  Affidavit,  F.  1138,  p..  1460.  No- 
tice of  motion  or  order  to  sbovr 
cause,  F.  1139,  p.  1400.  Order  de- 
claring action  abated,  F.  1140,  p. 
1461. 

766.  Affidavit  to  move  for  substitu- 
tion of  public  officer's  successor,  F. 
1132,  p.  1455.  Notice  of  motion  for 
substitution  of  public  officer's  suc- 
cesAor,  F.  1133,  p.  1455.  Order  sub- 
stituting public  officer's  successor, 
F.  1134,  p.  1450.  Affidavit  to  move 
to  continue  action  against  receiver, 
F.  1136,  p.  1457.  Order  of  continu- 
ance B^ninst  receiver,  F.  1136,  p. 
1458.  Affidavit  for  subntitution  of 
trustee's  successor,  F.  1187,  p.  1486. 
Notice  of  motion  for  substitution  of 
trustee's  successor,  F.  11S8,  p.  1487. 
Onler  substituting  tru'^tt-e's  suc- 
ccsM^r,  F.  1189,  p,  1487.  Motion  by 
a  snccessor,  F.  1100,  p.  1488. 

767.  Orders.     See  list,  p.  253-255. 

769.  Explained,  p.  101,  102.  Notice 
of  motion.  See  lint,  F.  47-51,  p.  166. 
Notice  conflrminfT  previous  notice, 
F.  88,  p.  200.  Notice  of  motion  to 
nmend  or  resettle,  F.  139-161,  p. 
2S0.  For  reargument,  F.  153,  p. 
288.  Affidavit,  F.  52,  p.  169.  Coun- 
ter-motion, F.  62,  p.  180.  Counter- 
mand, F.  63,  p.  181.  Stipulation 
as  to  motion,  F.  65-69,  p.  181,  etc. 

Orders.  See  list,  p.  253-255.  Notice 
of  entry  of  order,  F.  134,  p.  278. 
Affidavit  of  service  such  as  to  make 
disobedience  a  contempt,  F.  225,  p. 
410. 

770.  Explained,   p.   90. 

771.  Order  to  show  cause,  F.  60,  61, 
p.  179,  180.  Order  transferring  mo- 
tion, F.  70,  73,  p.  183,  184.  Recital 
rf  transfer  of  motion,  F.  101,  p.  260. 


Section. 

Order  changing  time  of  hearing,  F. 

162»  p.  287. 
772.  Explained,  p.  91,  92,  n.,  p.  91^. 

Judge's  e»  parte  Taeatur,  F.  171, 

p.   298.     Order  bj  judge  to  show 

cause,   F.    173,   p.   298.     Order  I? 

court  to  show  cause,  F.  174,  p.  2$6. 

Order  vacating  on  notice,  F.  175,  p. 

300 

775.  Stay,  F.  119, 120,  p.  270;  F.  128- 
130,  p.  274;  F.  229-236,  p.  424 
Order  that  one  action  abide  the 
event  of  another,  F.  1236,  p.  1523. 
Stay  till  determination  of  another, 
F.  1364,  p.  f^U)6.  SUy  of  aale^  F. 
2230-2232,  p.  2188. 

776.  Leave  to  renew,  F.  8^-85,  p.  18$; 
F.  108,  p.  265;  F.  158-1  Gl,  p.  291. 
Renewal,  F.  158-160,  p.  291.  Denial 
because  made  before  wrong  justice, 
F.  110,  p.  266.  Order  vacating,  F. 
171-175,  p.  298.  Motion  for  re- 
hearing, F.  82-85,  p.  188.  New  mo- 
tion, F.  108,  p.  265. 

778.  Proceedings  for  contempt.  See 
list,  p.  1524. 

779.  Order  to  pay  costs,  F.  101,  p. 
269.  Notice  of  stay  by  non-pay- 
ment, F.  236,  p.  429.  Notice  of 
motion  to  vacate  proceedings  in  vio- 
lation of  stay,  F.  238,  p.  430.  Order 
to  show  cause  why  costs  should  not 
be  set  off  against  each  other,  T. 
1361,  p.  1603.  Order  setting  off 
costs  againH  each  other,  F.  1362, 
p.  1604.  Order  for  stay  until  eo^ts 
of  former  action  are  paid,  F.   l.'^63, 

5.  1607.  Execution,  F.  181,  p.  304. 
udgment  setting  off  costs.  Com- 
pare F,  1726,  1727,  p.  1863. 

78u0.  Notice  of  motion  (general  form), 
F.  47,  p.  166.  Order  to  show  cau<se 
(general  form),  F.  60,  p.  179.  In- 
dorsement on  returning  notice  as 
irregular,  F.  143,  p.  283;  F.  227, 
p.  411. 

781.  Order  to  show  cause  and  notice 
of  motion  (for  extension  of  time  to 
plead),  F.  1032,  p.  1373.  Order  ex- 
tending time  for  service,  F.  226, 
p.  410. 

783.  Order  to  file  case,  etc.,  ii«iie  pro 
tune,  F.  1661,  p.  1822.  Motion  to 
open  judgment.  See  list,  p.  2042. 
See  also  AicKivniacKT,  in  Subject 
Index. 

785.  Order  allowing  appetd,  F.  2084, 
p.  2071.  Order  giving  leave  to 
move,  F.  2040,  p.  2044.  And  see 
p.  2071. 
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Section. 

787.  See  Table,  p.  348,  349. 
791.  See  list,  p.  1582.    Affidavit  as  to 
dower,  F.  1319,  p.  1583. 

793.  Affidavit  to  obtain  preference, 
F.  1319,  p.  1583;  F.  1323,  p.  1586. 
Notice  of  motion  for  preference,  F. 
1320,  p.  1584.  Order  giving  prefer- 
ence, F.   1321,  p.   1585. 

794.  Note  of  issue.    See  under  |  977. 

796.  Admission,  F.  11-13,  p.  9.  Affi- 
davit of  service  on  attorney,  F.  222, 
p.  408.  Affidavit  of  service  on  sher- 
iff or  coroner,  F.  223,  p.  409.  Affi- 
davit of  service  on  a  party  or  at* 
tomey  of  a  paper  other  than  process, 
F.  219,  220,  p.  406.  Affidavit  of 
seeing  service  made  by  a  person  who 
has  since  disappeared,  F.  224,  p.  409. 

797.  Affidavit  of  service  through  the 
post-office,  F.  221,  p.  407.  See  also 
under  §  796. 

802.  Affidavit  of  service  to  bring  into 
contempt.    See  under  §  610. 

803.  See  Table  of  Rekedies,  p.  1620, 
1621. 

805.  Petition,  F.  1012,  p.  1351;  F. 
1387,  p.  1623.  Order  to  make  diii- 
covery  or  show  cause,  F.  1388,  p. 
1626.  Affidavit  to  oppose,  F.  1389, 
p.  1627. 

806.  Affidavit  to  vacate.  See  last 
above. 

807.  Order,  F.  1390-1397,  p.  1628. 

808.  Proceedings  to  punish  for  con- 
tempt, p.  1524.  Striking  out  plead- 
ing, p.  1415.  Precluding  evidencd, 
F.  1083,  p.  1408;  F.  1397,  p.  1631. 

810.  Acknowledgment.     See  list,  p.  3. 

811.  Bond,  F.  3.5,  36,  p.  32.  Under- 
taking, F.  249,  p.  477. 

812.  See  list  of  Forms,  p.  477. 

813.  Justification  or  affidavit  of  suffi- 
ciency, F.  252,  p.  479.  Approval, 
F.  255,  p.  480. 

814.  Petition  for  leave,  F.  308,  p.  552. 
Order,  F.  309,  p.  553. 

816.  Filing,  F.  250,  p.  480. 

817.  Affidavit,  F.  1231,  1232,  p.  1519. 
Notice  of  motion,  F.  1234,  p.  1521. 
Order  consolidating,  F.  1235,  p. 
1522.  See  also  affidavit  to  stay 
pending  another,  F.  1363,  p.  1605. 
Order  staying,  F.  1364,  p.  1606. 

818.  See  p.  1738.  Removal  and  con- 
solidation, F.   1233,  p.   1519. 

820.  Affidavit  to  obtain  order,  F. 
1144-1149,  p.  1463;  F.  1156,  1158, 
p.  1472,  1474.  Order  to  show  cause 
(or  notice  of  motion)  for  inter- 
pleader, F.  1150,  1157,  p.  1468,  1473. 


Section. 
Order  of  interpleader,  F.  1151-1155, 
p.  1469,  etc.    Compare  judgment  in 
action    for    interpleader,    F.    1863, 
1870,  p.  1942. 

821.  Affidavit,  F.  1289,  1292,  p.  1562, 

1563.  Notice  of  motion  or  order  to 
show  cause,  F.  1294,  p^  1565.  Order, 
F.  1295,  1296,  p.  1565.  Judgment, 
F.  1297,  p.  1566. 

822.  Affidavit,  F.  1289,  1293,  p.  1562, 

1564.  Notice  of  motion  or  order  to 
show  cause,  F.  1294,  p.  1565.  Order, 
F.  1295,  1296,  p.  1565.  Judgment, 
F.  1297,  p.  1566. 

823.  Affidavit  to  move  for  trial  of 
issues,  F.  1730,  p.  1867.  Notice  ot 
motion,   F.    1731,   p.    1868.     Issuf^s 

Sroposed,  F.  1732,  p.  1868.  Order 
irecting  issues  to  be  settled,  F. 
1733,  p.  1869.  Notice  of  proposed 
issues,  F.  1734,  p.  1869.  Amend- 
ments to  proposed  issues,  F.  173.3, 
p.  1870.  Notice  of  settlement,  F. 
1736,  p.  1870.  Order  settling,  F. 
1737-1739,  p.  1870,  1871.  Resettle- 
ment. F.  1787,  p.  1897. 

824.  Affidavit  to  move  to  compel 
filing,  F.  1039,  p.  1377.  Certificate 
of  non-filing,  F.  1040,  p.  1377.  Or- 
der, F.  1041,  p.  1377. 

825.  Direction  in  what  county  to  en- 
ter, F.  136,  p.  279. 

827.  References  as  to  appointment  of 
receiver,  F.  680-686,  p.  1030,  etc.; 
F.  706-708,  p.  1064,  etc.  Order  to 
superintend  transfer,  F.  707,  p.  1065; 
F.  733,  p.  1096.  Notice  to  appear 
before  referee,  F.  734,  p.  1097.  An- 
other form,  by  summons,  F.  735,  p. 
1097.  Referee's  order  to  transfer  to 
receiver,  F.  736,  p.  1007.  Examina- 
tion pro  intercMe  suo,  F.  762,  p. 
1121.  Reference  of  receiver's  ac- 
counts, F.  772-776,  p.  1130,  etc. 
Reference  to  compute  in  foreclosure, 
F.  1586,  p.  1769,  etc.  Reference  to 
settle  terms  of  judgment  and  fix  al- 
lowance, F.  1811,  p.  1909.  For  other 
references,  see  list,  p.  1588. 

842.  Jurat,  F.  14-24,  p.  13,  etc. 

843.  Oath.    See  under  §  845. 

844.  Authentication  by  clerk,  F.  20, 
p.  16. 

846.  Oath,  F.  89-93,  p.  204. 

847.  Affirmation,  F.  91,  p.  204. 
852.  Subpcena,  F.  1.509-1511,  p.  1701; 

before  referee,  F.  1350.  p.  1 596.  And 
see  under  f  867.  Subpoena  ticket. 
F.  1511,  p.  1702.  Affidavit  of  ser- 
vice, F.  1625,  1626,  p.  1795. 
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8<  ctlon. 

86a  AffidftWt  to  atUeh  witneu,  F. 
1250,  p.  1643.  Order  for  attach- 
ment, F.  1258,  p.  1542.  Attachment, 
F.  1260,  p.  1543.  And  see  list  on 
p.  1524.  Striking  out  pleading,  F. 
1090,   p.    1415. 

854.  See  under  f§  108  and  886. 

855.  Warrant,  F.  1260,  p.  1543. 

856.  Order,  F.  1237-1240,  p.  1525,  etc. 
Warrant,  F.  1241,  p.  1528.  And  see 
list  on  p.  1524. 

857.  Commitment,  F.  1241,  p.  1528; 
F.  1252,  p.  1538.  And  see  list  on 
p.  1524. 

861,862.  Order  discharging,  F.  15H, 

p.  1708. 
864.  Affidavit,  F.  1517,  p.  1707. 

866.  Discovery.  See  Table  of  Rem- 
EnxE8,  p.  1020,  1621. 

867.  Subpa'Da  duces  tecum,  F.  1512, 
p.  1702.  Affidavit  for  order  to  pro- 
duce books,  etc.,  F.  1513,  p.  1703. 
Order  to  produce,  F.  1514,  p.  1704. 

868.  See  under  I  8G7. 
860.  See  under  |  8C7. 

870,  etc.  See  explanations,  p.  634.  See 
Table  of  Remedies,  p.  1620,  1621. 

873.  Affidavit  to  obtain  perpetuation 
of  testimony  before  suit,  F.  295,  p. 
536.  Examination  to  ascertain  ad- 
ditional defendants.  See  p.  704. 
Affidavit  to  obtain  examination  of 
defendant  before  service  of  com- 
plaint, to  enable  plaintiff  to  bring 
m  others  as  co^efendants,  F.  427, 
p.  704.  Another  form,  to  enable 
plaintiff  to  frame  complaint  and 
name  correctly  unknown  defend- 
antft,  in  action  to  prevent  perversion 
of  trust  funds,  and  to  set  aside  cor- 
porate clpction,  F.  428,  p.  707.  An- 
other form,  to  bring  in  new  co-de- 
fondants  and  to  frame  complaint, 
in  action  to  set  aside  expulsion  from 
stock  exchange,  F.  429,  p.  708.  To 
enable  defendant  to  plead,  F.  1013, 
p.  1353.  Affidavit  to  obtain  exam- 
ination of  adversary  to  enable  party 
to  niead,  F.  1014,  1015,  p.  1358. 
Affidavits  to  examine  party  before 
trial,  F.  1398-1408,  p.  1634,  etc« 
Affidavit  for  examination  of  wit- 
ness d€  bene  esse,  F.  1506,  p.  1696. 

873.  Order  for  examination,  F.  1409- 
1414,  p.  1642,  etc.  Order  before  ac- 
tion begun,  F.  294,  p.  535.  Order 
to  show  cause  to  vacate,  F.  296,  p. 
538.  Order  vacating,  on  notice  or 
aft^r  order  to  show  cause,  F.  297, 
p.  538.     Order  that  a  corporation 


Section, 
party  under  ezamiBatkm  produce 
books,  F.  1411,  p.  1644.  Order  lor 
examination  de  bene  eaee,  F.  1507, 
p.  1698.  Proceedings  for  plaintiff's 
physical  examination,  affidsvit  and 
order,  F.  1427-1429,  p.  1651,  etc, 

874.  Proceedings  for  contempt.  F. 
1258,  p.  1542.  Striking  out  plead- 
ing, F.  1090,  p.  1415. 

876.  Affidavit.  See  general  Fonns, 
p.  406,  etc. 

870.  Stipulation,  F.  1502,  p.  1694; 
F.  1505,  p.  1695. 

880.  Deposition,  F.  1420-1426,  p. 
1648,  etc.;  F.  1503,  p.  1695.  Depo- 
sition de  bene  esse,  F.  1508,  p.  1699. 

885.  Explained,  p.  106,  etc.  See 
Table,  p.  1620,  1621.  Affidavit,  F. 
53-56,  p.  172,  etc.  Order,  F.  57.  p. 
177.  Subpcena,  F.  58,  p.  177.  Depo- 
sition, F.  59,  p.  178. 

886.  Affidavit,  F.  53-56,  p.  172.  Sub- 
poena. F.  58,  p.  177;  F.  1417,  141S, 
p.  1646. 

887.  See  table  of  methods  of  taking 
evidence  without  the  State,  1656- 
1657.  Notice  of  motion  or  order  to 
show  caufic.  See  under  |  889.  Affi- 
davit to  move  for  commission  ti> 
take  deposition  of  specified  witness 
without  the  State,  F.  1430-1437, 
p.  1659,  etc. 

888.  Affidavit.     See  under  §  887. 
888.  Notice    of    motion    or    order    to 

show  cause,  F.  1437,  p.  1664.  Order, 
F.  1438-1446,  p.  16C4. 

891.  Interrogatories  settled  bv  con- 
sent, F.  1451,  p.  1670.  Notice  of 
settlemoit,  F.  1467,  p.  1676.  Inter- 
rogatories settled  by  order,  F.  1452- 
1462,  p.  1670.  Cross-interrogatories, 
F.  1463-1466,  p.  1675.  Allowance 
of  interrogatories,  F.  1468.  p.  1677. 

882.  Direction  to  return,  F.  1470,  p. 
1678. 

893.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  1656. 
1657.  Motion  for  oral  examination. 
P.  1447,  p.  1668.  Order,  F.  1448, 
p.  1668.  Commission,  F.  1469,  1499, 
p.  1677.  1692. 

804.  Affidavit,  F.  1496,  p.  1688.  No- 
tice of  motion  or  order  to  show 
cause,  F.  1497,  p.  1690.  Order  for 
open  commission.  F.  1498,  p.  1691. 

896.  Notice  of  taking.  See  under 
I  899. 

898.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  1656, 
1657.    Order,  F.  1500,  p.  1692. 
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Section. 

8M.  Notaea,  F.  1471,  1501,  p.  1679, 

1692. 
OOO.  Deposition.    See  mider  |  901. 

901.  Oath  of  witness,  F.  1472,  p. 
1679;  of  interpreter,  F.  1473,  p. 
1679.  Deposition,  F.  1474,  p.  1679. 
Indorsement  on  exhibit,  F.  1477,  p. 
1683. 

902.  Certificate  of  execution,  F.  1476, 
1476,  1478,  p.  1681,  1682,  1683. 

904.  Affidavit^  F.  1480,  p.  1683. 

906.  Indorsement,  F.  1481,  p.  1684. 

907.  Certificate  of  mailing,  F.  1479, 
p.  1683. 

908.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  1656, 
1657.  Stipulation,  F.  1449,  p.  1669. 
Order,  F.   1450,  p.  1670. 

910.  Notice  of  motion  to  suppress,  F. 
1483-1494,  p.  1685,  etc.  Order  sup- 
pressing, F.  1495,  p.  1688. 

918.  See  table  of  methods  of  taking 
evidence  without  the  State,  p.  1656, 
1657. 

915.  See  list,  p.  1709. 

921.  Certificate,  F.  44,  p.  42. 

985-037.  Acknowledgment,  F.  1-10, 
p.  3,  etc. 

943.  Certificate,  F.   1526,  p.   1714. 

944.  Certificate,  F.   1527,  p.  1715. 

946.  Proof  by  witness,  F.  6,  p.  5. 

947.  Exemplification  of  record  of  con- 
yejrance,  F.  1530,  p.  1717 ;  F.  1533, 
p.  1719. 

958.  Authentication  of  foreign  judg- 
ment-roll, F.  1535,  p.  1721. 

957.  Certificate,  F.  45,  p.  42. 

961.  Certificate  (that  pleadings  are 
not  filed),  F.  1040,  p.  1377. 

967.  Direction  as  to  order  of  trying 
issues,  F.  1742,  p.  1873. 

96a  Waiver  of  jury  trial,  F.  1728, 
p.  1865;  F.  1741,  p.  1872.  And  see 
list  of  Forms,  p.  1914.  Recital  of 
waiver  in  judgment,  F.  1768,  p. 
1889. 

969.  Reference.  See  under  ff  1013, 
1015.  Order  for  jury  trial.  See 
under  f  970. 

970l  Affidavit  for  trial  of  issues,  F. 

1730,  p.  1867.    Notice  of  motion,  F. 

1731,  p.  1868.     Issues  proposed,  F. 

1732,  p.  1868.  Order  directing  in- 
sues  to  be  settled,  F.  1733,  p.  1869. 
Kotice  of  proposed  issues,  F.  1734, 
p.  1869.  Amendmentfl  to  proposed 
issues,  F.  1735,  p.  1870.  Notice  of 
settlement,  F.  1736,  p.  1870.  Order 
settling  issuefi,  F.  1737,  1738,  p. 
1870.    Order  for  trial  of  issues,  F. 


Section. 
1902,  p.  1960.    Decision  after  trial 
of  issues,  F.  1786,  p.  1896.     Order 
for  resettlement  of  issues,  F.  1787, 
p.  1897. 

971.  See  under  f  970. 

972.  Trial  by  court  after  trial  of  part 
of  issues  by  jury.    See  list,  p.  1896. 

977.  Notice  of  trial,  F.  1596,  p.  1775; 
F.  1601,  p.  1781;  F.  1740,  p.  1872. 
Note  of  issue,  F.  1602,  1603,  p.  1783. 

980.  Affidavit  of  merits,  F.  1604,  1605, 
p.  1784.  Dismissal,  F.  1700,  1701, 
p.  1853.  VerdicU.  See  lUt,  p.  1790. 
Decision,  F.  1748,  p.  1877.  Inquest, 
F.  1697-1699,  p.  1851,  1852. 

984.  Designation  of  place  of  trial  in 
complaint,  as  in  summons,  p.  631. 

985.  Order  changing  place  of  trial  by 
consent,  F.  1538,  p.  1725. 

986.  Demand  for  change,  F.  1536,  p. 
1724.  Consent,  F.  1537,  p.  1725. 
Affidavit  to  move  to  change  to 
proper  county,  F.  1539,  p.  1725,  etc. 
Notice  of  motion,  F.  1543,  p.  1728. 
Order  to  show  cause,  F.  1546  p. 
1733. 

987.  Subd.  1.  See  under  1 986.  Subd. 
2.  Affidavit  for  motion,  F.  1544,  p. 
1729.  Subd.  3.  Affidavit  for  motion, 
F.  1545,  p.  1730.  Affidavit  to  op- 
pose change,  F.  1547,  p.  1734.  (£r* 
der,  F.  1548,  p.  1735. 

988.  Stipulation  to  change,  F.  1550, 
p.  1737. 

992.  Exceptions  on  the  trial,  p.  1825, 
1826. 

998.  Modification  of  judgment  or  or- 
der, at  Appellate  Division,  F.  2129, 
2130,  p.  2099. 

994.  Notice  of  copy  decision  or  report, 
F.  1749,  p.  1880.  Notice  of  excep- 
tions, F.  1750,  p.  1880.  Notice  of 
filing,  F.  1751,  p.  1882.  Leave  to 
file  nunc  pro  tunc,  F.  1752,  1753,  p. 
1883.  Exceptions  to  report  on  ae- 
counting,  F.  1809,  p.  1908. 

995.  Exceptions  on  the  trial,  p.  1825, 
1826. 

997.  Appeal.  See  under  Affcax.  In 
Subject  Index.  Case,  after  trial  by 
juiy,  F.  1662,  p.  1823;  after  trial 
by  the  court  or  referee,  F.  1755,  p. 
1885.  Notice  of  settlement,  F.  1665, 
p.  1828.  Order  of  settlement,  F. 
1667,  p.  1830.  Leave  to  file  nunc 
pro  tunc,  F.  1753,  p.  1883,  etc.  Ex- 
tension of  time  to  make  case,  F. 
1660,    p.    1821.     Exceptions    after 
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trial  by  jury,  adapt  from  F.  1062, 
p.  1823;  after  trial  by  court  or  ref- 
en«,  adapt  from  t\  1756,  p.  1886. 

OM.  Motion  for  new  trial,  tee  list, 
p.  1805. 

099.  Motion  for  new  trial,  F.  1642- 
1050,  p.  180r),  etc.  Order,  F.  1642, 
p.  1805;  F.  1653-1054,  p.  1815» 
1816.     Case,  F.  1002.  p.  1823. 

1000.  Order  for  hearing  at  Appellato 
Division.  F.  1655,  p.  1817;  F.  1057- 
1650,  p.  1810.  Notice  ojf  hearing, 
F.   16.56.  p.  1818. 

1001.  Notice  of  entry,  F.  1749,  p. 
1880.  Notice  of  motion  for  new 
trial,  F.  1754,  p.  1884.  Leave  lo 
file  mifir  pro  tunc,  F.  1753,  p.  1881. 

1008.  Motion  for  new  trial,  see  liG>t, 

p.  1709,  1800;   1876. 
1003.  Motion  for  new  trial,  F.  1785, 

p.  1806. 
1006.  Order    for    time,    F.    1660,    p. 

1821.     Judgment,  F.  1758,  p.  1885. 
1006.  Motion  for  new  trial.    See  New 

Trial  in  Subject  Index. 

1008.  Waiver  of  jury,  F.  1728,  p. 
1805;  1741,  p.  1872.  And  see  list 
of  Forms,  p.  1014. 

1009.  Stipulation  of  waiver,  F.  1728, 
p.  1805:  F.  1741,  p.  1872.  And  sec 
list  of  Forms,  p.  1014.  Kecital  ia 
juapn»*»nt,  F.  1708,  p.  1880. 

1010.  Deci*<ion  on  dpraurrcr,  F.  1598- 
1600,  p.  1776-1778.  Decision  on 
igsues  of  fact,  F.  1748,  p.  1877. 
Order  for  new  trial,  adapt  from  F. 
1654,  p.  1816. 

1011.  Reference  by  consent,  F.  1831- 
1836,  p.  1921,  etc. 

1012.  Order  of  reference,  F.  1824- 
1829,  p.  1919,  etc.  In  divorce,  F. 
1901.  p.  1959. 

1013.  Compulsory  reference,  see  list, 
p.  1914.  Order  of  reference  of  spe- 
cific questions,  F.  1788-1791,  p. 
1898,  etc. 

1014.  Application  for  judgment,  F. 
1810,  p.  1909.  Order  for  judgment, 
F.  1812-1815,  p.  1910. 

1015.  Order  referring  a  question  Pot 
arising  on  the  pleadings,  see  list, 
p.  1588,  Reference  of  Bpeciflc  ques- 
tion or  account,  F.  1788-1803,  p. 
1898,  etc.  As  to  attorney's  com- 
pensation, F.  1230,  p.  1517.  To 
ascertain  measure  of  fine,  F.  1249. 
p.  1536.  As  to  contempt.  F.  1269, 
p.  1548.  To  settle  terms  of  judg- 
ment, F.  1811,  p.  1909.  Order  of 
reference  as  to  fnot  on  motion,   F. 
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1327-1348,  p.  1690.  Notice  of  mo- 
tion after  reference,  F.  1355,  p. 
1598.  Notice  of  hearing,  see  un- 
der f  1018.  Subpcena,  see  under 
I  1017.    Summons,  see  under  {  lOlS. 

1016.  Oath,  F.  1351,  p.  1596.  Oath 
and  entry  in  minutes,  F.  18^8,  1839. 
p.  1924.  Oath,  in  dower.  F.  1934, 
p.  1979;  in  partition,  F.  1984,  p. 
2015. 

1017.  Subpoena,   F.    1350,  p.    1596. 

1018.  Appointment  of  meeting,  F. 
1804,  p.  1905.  Notice  of  hearing, 
F.  1349,  p.  1595.  NoUee  of  trial, 
1837,  p.  1924.  Summons,  F.  1352. 
p.  1590.  Order  that  books  and 
papers  be  deposited  with  referee,  F. 
1353,  p.  1596. 

1019.  Report  of  testimony  and  opin- 
ion on  motion,  F.  1356,  p.  1599. 
Report  on  accounting,  F.  1807,  p. 
1907.  Exceptions  to  report  on  spe- 
cial question,  F.  1357,  p.  1600.  No. 
tice  of  motion  to  confirm,  F.  1358, 
p.  1601.  Order  on  motion  to  con- 
firm, F.  13.59,  p.  1601.  Order  aus- 
taining  exceptions,  F.  1360,  p.  1602. 
Notice  to  terminate  for  delay,  F. 
1843,  p.  1925.  Motion  to  set  aside 
report  for  irregularity,  F.  1854,  p. 
1930.  Motion  for  further  findings 
F.  1865,  p.  1930.  Motion  to  vaeate 
proceedings  after  notice  terminating 
reference,  F.  1844,  p.  1926. 

1020.  Single  damages,  F.  1720,  p. 
1860. 

1021.  Decision  of  court,  F.  1698, 1599, 
p.  1776.  Interlocutory  judgment, 
F.  1600,  p.  1778.  Order  for  final 
judgment,  F.  1601,  p.  1780. 

1022.  Decision  of  judge,  with  find- 
ings, etc.,  F.  1748,  p.  1877.  Report 
of  referee,  with  findings,  etc.,  ?. 
1845-1850.  p.  1927,  etc.  Motion  for 
further  findings,  F.  1855,  p.  19.^. 
Resettlement  of  findings,  F.  2035,  p. 
2039. 

1023.  Requeste  to  find.  F.  1747.  p. 
1875.     Decision,  F.  1748,  p.  1877. 

1020.  Appointment  of  time,  F.  1804, 

p.  1905. 
1063-1009.  Special    jury,    F.    1619- 

1621,  p.  1792,  etc. 
1070.  Foreign  jury,  F.  1622,  p.  179^. 
1184.  Verdict,  F.  1631,  p.  1800.     Judg 

ment,  F.  1720,  p.  1860. 
1186.  Verdict  subject  to  opinion,  F. 

1633,  p.  1801. 
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1186.  General  verdict,  F.  1631-1633, 

p.   1800.     {Special  verdict,   F.    1634, 
1638,  p.  1802,  1803. 

1187.  Direction  to  answer  special 
questions,  F.  1037,  p.  1802.  An- 
swers, F.  1638,  p.  1803. 

1188.  Entry  of  verdict,  F.  1631-1630, 
p.  1800-1803.  Order  for  judgment, 
F.  1674,  1675,  p.  1835. 

1200.  Judgment,  see  Subject  Index. 
Interlocutory  judgment  directing 
reference,  F.  1794,  p.  1900.  Leave 
to  apply  for  further  directions,  F. 
1781,  p.  1893.  Application,  see  fur- 
ther directions  in  Subject  Index. 

1804.  Judgment  in  favor  of  differ- 
ent parties,  F.  1721-1723,  p.  1860. 
Jud^ent  for  affirmative  relief  be- 
tween co-defendants,  F.  1857,  p. 
1931. 

1205.  Judgment,  F.  1721-1723,  p. 
1860.  And  see  Sevebuvo  in  Subject 
Index.  Order  compelling  entry  of 
judgment,  see  F.  1675,  p.  1835. 

1208.  Judgment  of  dismissal,  F.  1773, 
p.  1890.  Order  amending  judgment 
in  this  respect,  F.  2033,  p.  2038. 

1210.  See  Suggestion  in  Subject  In- 
dex. 

1212.  Judgment,  on  default,  F.  1560- 
1565,  p.  1749,  etc.;  on  admission  of 
service  and  waiver  of  time  to  an- 
swer, F.  384,  p.  651.  Motion  to 
vacate  judgment,  F.  2043,  p.  2046. 

121dy  1214.  Judgment  entered  on  ad- 
mission of  service  and  waiver  o? 
time  to  answer,  F.  384,  p.  651.  Com- 
putation by  the  clerk,  see  p.  1740, 
n.  Affidavit  for  judgment,  F. 
1568,  p.  1755;  F.  1562,  p.  1750; 
in  foreclosure,  F.  1584,  p.  1766; 
in  attachment  case,  F.  1579,  p. 
1762.  Affidavit  of  regularity  in  di- 
vorce, F.  1897,  p.  1956.  To  move 
for  judgment  in  partition,  F.  1964, 
p.  2004.  Proof  of  service  of  sum- 
mons, F.  369-381,  p.  641;  of  ap- 
pearance, F.  1562,  p.  1750;  of  de- 
fault, F.  1562,  p.  1750.  Notice  of 
application  for  judgment,  F.  1566, 
p.  1754.  See  also  notice  of  motion 
for  judgment  on  complaint  and  an- 
swer which  raise  only  a  question  of 
law,  F.  1 102,  p.  1425.  Judgment  on 
default,  F.  1568,  etc.,  p.  1755.  Mo- 
tion to  vacate,  F.  2043,  p.  2046. 

1215.  Order  of  reference,  F.  1572,  p. 
1758.  Notice  of  executing  reference, 
F.  1349,  p.  1595.  Report,  see  F. 
1587,  etc.,  p.  1769.     Order  for  writ 
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of  inquiry.  F.  1572,  p.  1768.  Writ 
of  inquiry,  F.  1573,  p.  1759.  No- 
tice of  executing  writ  of  inquiry, 
F.  1574,  p.  1759.  Inquisition,  F. 
1675,  p.  1760.  Return  of  inquisi- 
tion, F.  1576,  p.  1760.  Judgment, 
F.  1578,  p.  1761.  Judgment  on  ad- 
mission of  service  and  waiver  of 
time  to  answer,  F.  384,  p.  651. 
Judgment  on  inquest,  F.  1697-1699, 
p.  1851.  Judgment  after  verdict  as 
to  defendant's  appearing,  and  ref- 
erence as  to  those  in  default,  F. 
1812-1814,  p.  1910. 

1216.  Proceedings  for  judgment  on 
default,  F.  1579-1583,  p.  1762,  and 
see  under  §  1215.  Affidavit  of  regu- 
larity in  divorce,  F.  1897,  p.  1956. 
Affidavit  to  move  for  judgment  in 
partition,  F.  1964,  p.  2004. 

1218.  Subd.  1.  Appearance,  see  under 
I  424.  Notice  of  assessment,  F. 
1560,  p.  1749.  Notice  of  applica- 
tion for  judgment,  F.  1566,  p.  1754; 
F.  1585,  p.  1768.  Subd.  2.  Demand 
of  notice,  F.  1567,  p.  1755.  Order 
of  reference,  F.  1572,  p.  1758;  in 
attachment  case,  F.  1580,  p.  1763, 
in  foreclosure,  F.  1586,  p.  1760. 
Notice  of  executing  reference,  F. 
1349,  p.  1595.  Report,  see  F.  1587, 
etc.,  p.  1769.  Order  for  writ  of  in- 
quiry, F.  1572,  p.  1768.  Writ  of 
inquiry,  F.  1573,  p.  1759.  Notice 
of  executing  writ  of  inquiry,  F.  1574, 
p.  1759.  Inquisition,  F.  1575,  p. 
1760.  Return  of  inquisition,  F. 
1576,  p.  1760.  Judgment,  F.  1578, 
p.  1761. 

1220.  See  Sevksino  in  Subject  Index. 

1221.  Judgment  on  verdict,  F.  1703- 
1719,  p.  1854,  etc.  Judgment  on  de- 
cision by  the  court,  F.  1758,  p. 
1885.  Ju^Iginent  after  verdict  as  to 
defendants  appearing,  and  reference 
as  to  those  in  default,  F.  1812-18in, 
p.  1910,  etc. 

1822.  Order  for  final  judgment,  F. 
1601,  p.  1780. 

1224.  Order  for  final  judgment,  F. 
2129,  p.  2099. 

1225.  Judgment  after  jury  trial  of 
all  the  issues,  F.  1784,  p.  1895.  De- 
cision after  jurv  trial  of  part  of 
the  issues,  F.  1786,  p.  1896. 

1226.  Application  for  judgment,  F. 
1810,  p.  1909.  Judgment,  F.  1812- 
181.5,  p.  1910. 
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1887.  Onier  lor  judgment,  F.  1658, 
p.  1819.  Notice  of  entry,  F.  134,  p. 
278.    Judgment,  F.  185»,  p.  1820. 

m&  Judgment  on  decUion  by  court, 
F.  1758,  p.  1885.  Report,  F.  1845- 
1850,  p.  1927.  Motion  for  further 
finding!,  F.  1856,  p.  1930.  Judg- 
ment on  report,  F.  1853,  p.  1929. 

1888.  Order  of  reference,  F.  1901,  p. 
1959.  Report,  see  F.  1904,  p.  1962. 
Interlocutory  and  final  judgment^ 
F.  1906.  1010,  p.  19G2,  1966. 

1830.  Interlocutory  judgment  direct- 
ing rpfercnce.  F.  17»4,  p.  1900. 
Further  proceedingii,  ¥.  1810-1811, 
p.  1909.    Judgment,  F.  1813,  p.  1911. 

1831.  Interlocutory  judgment  stating 
substance  of  final  judgment,  F.  1600, 

f.   1778.     Order  inserting  costs,  F. 
028,  p.  2036. 
1833.  ^{otion,   adapt   from,   F.    1674, 

r.  1835.    Judgment,  see  F.  1710,  p. 
857. 

1884.  Motion  for  judgment,  adapt 
from,  F.  165<^  p.  1818.  Judgment, 
see  F.  1669,  p.  1820;  F.  1712,  p. 
1858. 

1885.  ReciUl  of  computaUon,  F.  1714, 
p.  1858. 

1837.  Amending  judgment-roll,  see  F. 
2026,  p.  2036.  Striking  coAts  from 
judgment-roll,  F.  2045,  p.  2048. 

1840.  Execution  against  property,  see 
list  of  Forms,  p.  2123,  2124;  against 
person,  p.  2180.  For  writ  of  assist- 
ance, see  F.  2264,  p.  2209.  Order 
that  clerk  deliver  over,  F.  2265,  p 
2209.  Order  that  sheriff  convey,  F. 
2206,  p.  2210. 

1841.  Proceedings  for  contempt,  see 
lint  of  Forms,  p.  1524,  1625.  For 
writ  of  assistance,  see  F.  2264,  p. 
2209.  Order  that  clerk  deliver  over, 
F.  2265,  j>.  2209.  Order  that  sheriff 
convey,  F.  2266,  p.  2210. 

1856.  Affidavit  to  obtain  order,  F. 
2104,  p.  2083.  Consent  of  sureties, 
F.  2105,  p.  2084.  Order  to  show 
cause,  F.  2106,  p.  2084.  Order  re- 
lessing  part  of  property,  F.  1207, 
p.  2085. 

1860.  Satisfaction  piece,  F.  2071, 
2072,  p.  2061.  Assignment,  see  list, 
p.  2055.  Acknowledgment,  p.  8,  tftc.; 
before  clerk,  F.  2071,  p.  2061. 

1861.  Satisfaction  piece,  F.  2071- 
2072,  p.  2061,  etc.  Acknowledg- 
ment, see  p.  3;  before  clerk,  F. 
2071,  p.  2061. 

1868.  See  above. 


1867.  Satisfaetioii  pieee,  F.  2871- 
2072,  p.  2061. 

1868.  Motion  papers  and  order,  F. 
2065-2070,  p.  2058,  etc. 

1870.  Assignment,  see  list,  p.  2055. 

1873-1876.  See  list,  p.  598.  Motion 
to  vacate,  F.  2058,  p.  2051. 

1277.  See  list,  p.  598.  Indoraemcttt 
on  execution  upon  a  judgneat  by 
confession  where  part  only  is  dnci, 
F.  2205,  p.  2166. 

1878.  See  list,  p.  598. 

1278-1881.  See  Uss  p.  609.  For 
stipulation  as  to  facta  or  evidence 
for  trUl,  see  F.  1366,  p.  1609,  etc 
For  agreed  statement  of  facto,  or  of 
evidence  for  trial,  F.  1380,  p.  1613. 

1883.  See  list,  p.  2042. 

128&.  See  list,  p.  2042. 

1898.  Order  for  restitution,  F.  2048, 
p.  2049. 

1896.  Substitution,  see  below.  See 
also  under  %%  757-758,  and  aaolyois 
on  p.  2085. 

1897.  Afiidavit,  F.  2108,  p.  2086.  Or 
der,  F.  2109,  p.  2087.  Undertakii^ 
F.  2085,  2086,  p.  2072. 

1298.  AiBdavit,  F.  2110,  p.  2087.  Or- 
der, F.  2111,  p.  2088.  Reversal,  af- 
firmance, m<^fication,  dismiasal, 
etc.,  F.  2123,  etc,  p.  2096,  etc 

1299.  See  above. 

1300.  Notice,  F.  2074-2079,  p.  2065; 
F.  2083,  p.  2071. 

1301.  Notice  of  intent  to  review  in- 
termediate order,  etc,  F.  2078,  p. 
2068. 

1308.  See  under  I  65. 

1303.  Order  allowing  new  notice  of 
justification,  new  undertakiqg,  F. 
2098,  p.  2079. 

1304.  Amending,  see  AMSHOMKirr  in 
Subject  Index.  Order  compelling 
entry  of  a  judge's  order  made  ont 
of  court,  or  the  filing  of  pi^ian*  F. 
137,  p.  279. 

1305.  Waiver  of  undertaking,  F.  2094, 
p.  2077. 

1306.  Certificate  of  deposit^  F.  2092, 
p.  2076.  Notice  of  deposit,  F.  2093, 
p.  2077. 

1308.  AfiSdavit,  F.  260-261,  p.  481. 
Order  for  new  security,  P.  262,  p. 
483.  AiBdavit  and  notice  of  mo- 
tion to  dismiaa,  F.  2026,  2027,  p. 
2078.  Order  dismiaoiii^  F.  2090,  p. 
2080. 

1309.  Notice  of  judgment,  F.  287,  ^ 
527;  F.  2037,  p.  2040. 
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1810.  Prooeedinga  for  Btay,  see  list  of 
Fonns,  p.  2063.  Leave  to  aell  per- 
ishable property,  adapt  from  F.  892, 
p.  1239. 

1916.  See  order  of  printing  papers  on 
appeal,  F.  1672,  p.  1833. 

1817.  Order  of  affirmance,  F.  2123- 
2128,  p.  2096,  etc.;  of  modification, 
etc,  F.  2129,  p.  2099;  of  reversal, 
F.  2131-2132,  p.  2100.  Judgment 
on  appeal,  see  list,  p.  2064.  Affida- 
vit to  enter  judgment  on  demurrer, 
F.  2145,  p.  2108. 

1828.  Affidavit  and  order  for  restitu- 
tion, F.  2147-2148,  p.  2109.  Resti- 
tution on  motion,  affidavit,  notice 
and  order,  F.  2147-2149,  p.  2109, 
etc.  Restitution  in  order  of  re- 
versal, see  under  I  1317.  Under- 
taking, p.  2073,  etc. 

1825.  Notice  to  limit  time,  F.  134,  p. 
278. 

1826.'  Undertaking,  F.  2085,  p.  2072. 
Notice  of  filing,  F.  256,  p.  480;  F. 
825,  p.  1177. 

1827.  Undertaking  to  stay  on  money 
judgment,  F.  2086,  p.  2073.  Un- 
dertaking to  stay  on  instalment 
judgment,  F.  2087,  p.  2073,  etc.  Affi- 
davit and  order  for  further  security, 
adapt  from  F.  260,  etc.,  p.  481. 

1820.  Undertaking  to  stay  judgment 
for  personal  property,  F.  2088,  p. 
2074. 

1881.  Undertaking  to  stay  judgment 
for  T«al  property,  F.  2089,  p.  2075 ; 
to  stay  judgment  in  foreclosure,  F. 
2090,  p.  2075. 

1884.  Of  undertaking,  see  general 
form,  249,  p.  477.  Notice  of  filing, 
F.  256,  p.  480. 

1885.  Notice  of  filing  as  above.  No- 
tice of  justification,  F.  258,  p.  481. 
Notice  of  exception,  F.  257,  p.  480. 
Allowance  of  sureties,  F.  255,  p.  480. 
Notice  of  allowance,  see  F.  2095,  p. 
2078. 

1888.  Reversal  on  questions  of  fact, 
F.  2132,  p.  2101.  Order  amending 
Appellate  Division  order  so  as  to 
show  that  reversal  was  on  question 
of  fact,  F.  2139,  p.  2104. 

1341.  Notice  to  limit  time,  F.  134,  p. 
278;  F.  2037,  p.  2040. 

1348.  Notice  to  limit  time,  see.ft  1341 
above.    Stay,  see  list,  p.  2063. 

1851.  Notice  of  judgment,  F.  134,  p. 
278;  F.  2037,  p.  2040.  Affidavit  to 
obtain  stay,  F.  2100,  p.  2080.  No- 
tice of  motion  for  stay,  F.  2101,  p. 


Section. 
2081.     Order  for  stay,  F.  2102,  p. 
2081.     Undertaking   to    stay,    pur- 
suant to  order,  F.  2087,  p.  2073. 

1852.  Notice  to  limit  time,  F.  134, 
p.  278;  F.  2037,  p.  2040. 

1382.  Direction,  F.  2183,  p.  2144. 
Bond,  see  general  form,  35,  p.  32. 

1368.  Memorandum  endorsed  on  exe- 
cution, F.  2200,  p.  2164. 

1864.  Execution  against  property  on 
judgment  recovered  in  a  court  of 
record,  F.  2183,  p.  2144.  For  others, 
see  list  on  p.  2123.  For  indorse- 
mento,  2200-2212,  p.  2164.  Againnt 
the  person,  F.  2223,  p.  2180;  in- 
dorsement thereon,  F.  2224,  p.  2182; 
for  real  property,  F.  2192,  p.  2157; 
indorsement  thereon,  F.  2211,  p. 
2168;  for  chattel,  F.  2190,  p.  2150; 
indorsement  thereon,  F.  2210,  p. 
2168.  Execution  for  a  chattel,  in 
favor  of  defendant  unless  plaintiff 
pays  value  of  special  property  la 
chattel,  etc.,  F.  2191,  p.  2157.  For 
writ  of  assistance,  see  F.  2264,  p. 
2209.  Order  that  clerk  deliver  over, 
F.  2265,  p.  2209.  Order  that  sheriff 
convey,  F.  2266,  p.  2210. 

1365,  1366.  See  under  I  1364. 

1367.  Execution  from  county  court 
or  supreme  court  upon  judgment  of 
justice  of  the  peace  or  N.  Y.  city 
municipal  court,  etc.,  F.  2184,  p. 
2152. 

1868,  1368.  Ckmtents  of  execution,  F. 
2183,  p.  2144. 

1370.  Subd.  1.  Execution  where  at- 
tachment has  been  levied,  and  debtor 
is  a  non-resident  or  foreign  corpora- 
tion, etc.,  F.  2186,  p.  2154.  Execu- 
tion against  joint  property  where 
attachment  has  been  levied,  etc.,  F. 
2187,  p.  2155.  Subd.  2.  Execution 
where  attachment  has  been  levied 
and  debtor  served  in  State,  or  served 
by  publication,  etc.,  F.  2185,  p.  2154. 

1371.  Execution  against  real  or  per- 
sonal property  in  the  hands  of  an 
executor,  administrator,  heir,  devi- 
see, etc.,  F.  2195,  p.  2159.  In- 
dorsement on  execution  against  ex- 
ecutor, or  administrator,  heir  or 
devisee,  etc.,  F.  2209,  p.  2167. 

1372.  Execution  against  the  person. 
F.  2223,  p.  2180;  indorsement 
thereon,  F.  2224,  p.  2182. 

1878.  Execution  for  delivery  of  pos- 
session of  real  property,  F.  2192,  p. 
2157;  indorsement  thereon,  F.  2211, 
p.   2168.     Execution   for   possession 
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Hei'tiuD. 
of  a  chattel,  F.  2100,  p.  2156;  in- 
uorwnieiit  thereon,  F.  2210,  p.  2108. 
KxeiMition  for  posseAsion  of  A  cbat- 
t(*l  in  fa\()r  of  defendant  unleB<4 
plaintitr  ])nyrt  value  of  Hpecial  prop- 
erty in  chattel,  ete.,  F.  2191,  p. 
21o7. 

1374.  S'pnrate  execution,  see  F.  2183, 
p.  2110,  II.  73;  F.  2200-2201,  p.  2104. 

1376.  IndtirMiiK'nt  on  e.\ei*utiou  is- 
hiumI  hv  ptTMHial  representative,  etc., 
K  2J0M,  p.  2107.  Affidavit  for  leave 
to  i-.-*ue  ex<H'ution  for  pOhKCssion  of 
Tfiihy,  F.  2104.  p.  2124.  Notice  of 
iiHiiion,  F.  2105,  p.  2125.  Order,  F. 
2l(WI,  p.  212.'i.  Execution  for  de- 
li\iTV  of  poKH(>Hsion  of  real  property, 
F.  2i»2.  p.  2157. 

1377.  Alhdavit  for  leave  to  issue  exe- 
cntiun  after  five  years,  F.  2107,  p. 
2120.  Notice  of  motion,  F.  2108, 
p.  2128.  Order  to  show  cause,  F. 
2109.  p.  2128.  Order  granting  leave, 
F.  2170,  p.  2129. 

1378.  St'e  under  §  1377. 

1379.  S<>«>  untUr  f  1380  and  1381. 

1380.  AllUlavit  to  move  for  execution, 
F.  2171,  p.  2130.  Notice  of  motion, 
F.  2172,  p.  2133.  Order,  F.  2174, 
p.  2134.     See  also  under  |  1381. 

1381.  Suhd.  1.  Affidavit  to  move  for 
exwution,  F.  2171,  p.  2130.  Notice 
of  motion.  F.  2172,  p.  2133.  Order 
to  show  cauHO,  F.  2173,  p.  2133.  Or- 
der of  court,  F.  2174.  p.  2134.  Subd. 
2.  Petition  to  surro^rate,  F.  2175,  p. 
2135.  Decree  of  surrogate,  F.  2176, 
p.  2130. 

1383.  Indorsement  on  execution 
against  property  of  surviving  jud^/- 
nuMit-dcbtors,  F.  2203,  p.  2166. 

1391.  Affidavit  to  move  for  special 
execution,  F.  2197,  p.  2162.  Order 
therefor.  F.  2198,  p.  2103.  Special 
execution,  F.  2199,  p.  2104. 

1405.  Execution,  F.  181,  p.  304;  and 
wo  list  of  Forms  of  Executions,  p. 
2183. 

1406  1408.  Proceedings  as  to  rival 
executions,  F.  2217-2220,  p.  2172, 
etc. 

1413,  1414.  Adapt  from  Forms  on 
Attachment,  F.  918,  etc.,  p.  1261, 
etc. 

1418.  Notices,  subpoenas,  witness's, 
inquisition,  etc.,  see  references  in  F. 
2il3.  p.  2109. 

1419.  Bond  to  indemnify  sheriff  on 
levying  execution,  F.  2212,  p.  216S. 
Inquisition  of  sheriff's  jury,  F.  2213, 


tkH^tlon. 
p.  2169.     Undertaking  to  iDdemnify 
sheriff  for  not  relinquishing  krj,  F. 

2214,  p.  2169. 

1421.  Atiidavit  to  move  to  eubatituie 
indemnitor,  F.  1191,  p.  148S.  Order 
to  show  cause  or  notice  of  motion, 
F.  1193,  p.  1490.  Order  6ub>*iitutin- 
indemnitors,  F.  1194,  p.  1490. 

1422.  Substitution  of  indenmitors,  see 
untler  §  1421.  Consent,  F.  1192,  p 
1489. 

1424.  Severance,  see  Se^'EBI^g  in  Sub- 
ject Index. 

1425.  See  list  of  Forms  as  to  changes 
of  panics  p.  1440,  1458,  1475,  l49f. 

1427.  Notice  by  officer  indemnified,  F. 

2215,  p.  2170. 

1433.  Indorsement  on  execution  for  m 
mortgage  debt,  F.  2206,  p.  2166. 

1442.  Affidavit  by  purchaser  at  execu- 
tion sale  for  order  to  enjoin  wa:!»te, 
F.  2220,  p.  2177. 

1464.  Affidavit  of  amount  due  remaiii- 
ing  unpaid  on  judgment,  F.  2221,  p. 
2178. 

1465.  Affidavit  of  agent  to  sum  re- 
maining unpaid  on  mortgage,  £. 
2222,  p.  2179. 

1487-1489.  Execution  against  the 
person,  F.  2223,  p.  2180.  Indorse- 
ment thereon,  F.  2224,  p.  2182.  Or- 
der vacating  body  execution  on 
stipulation  not  to  sue,  F.  2225,  p. 
2182. 

1503.  Affidavit  of  landlord  to  move  to 
bo  made  co-defendant  in  ejectmeni, 
F.  1208,  p.  1503. 

1505,  etc  Notice  to  quit,  F.  289.  p. 
528.  See  Payment  into  Coubt  In 
Subject  Index. 

1512.  Affidavit,  F.  1213,  p.  1509. 

1613.  Order  sUying,  F.  1214,  p.  1509. 
And  see  notice  of  motion  (or  order 
to  show  cause)  to  dismiss  action.  F. 
1289,  p.  1562. 

1514.  Request  to  commence  an  action. 
F.  272,  p.  512.  Affidavit,  F.  273.  p. 
612.    Notice,  F.  274,  p.  513. 

1516,  Order  severing,  F.  1050,  p.  1388. 

1519.  Verdict,  etc.,  F.  1945,  p.  1987. 

1520.  Judgment,  F.  1947,  1948,  p. 
1989. 

1522,  1523.  Severing,  see  Subject 
Index. 

1524.  Final  judgment,  F.  1947.  p. 
1989.  Notice  of  pendencr,  F.  522, 
p.  893. 

1525.  Affidavit,  F.  1943.  p.  1986.  Or- 
der, F.  1944,  p.  1987. 

1531.  Judgment,  F.  1947,  p.  1989. 


Code  Sbctiox  Index* 


2311 


[Volume  I  ends  with  pa^e  1168.] 


Section. 

1538.  Consent,  F.  2014,  p.  2028. 

1534.  Petition  or  affidavit,  F.  326,  p. 
668.  Order  of  reference,  F.  1967- 
1968,  p.  2006.  Order,  F.  327,  p.  671. 
Direction  in  order  of  reference,  F. 
1968,  p.  2008.  Recital  in  judgment, 
F.  1980,  p.  2013.  Dismissal  for  want 
of  leave,  F.  1290,  p.  1562. 

1535.  Appointment  for  plaintiff,  F. 
343,  p.  592;  for  defendant,  F.  486, 
p.  839. 

1636.  Bond,  F.  347,  p.  596.  For  de- 
fendant ( modify  it  as  directed  under 
F.  486,  p.  839). 

1539.  Reservation  of  interest  or  lien, 
F.  1993,  p.  2020. 

1540.  Order  bringing  in  creditors,  F. 
1997,  p.  2021. 

1541.  Notice  appended  to  summons,  F. 
422,  p.  600.  Designation  of  unknown 
parties,  F.  365,  p.  631. 

1543.  Notice  indorsed  on  answer,  F. 
1036,  p.  1375. 

1544.  Affidavit  to  move  for  judgment, 
F.  1904,  p.  2004.  Order  for  issues, 
see  under  S  970. 

1545.  Notice  of  motion,  F.  1066,  p 
2006.  Order  of  reference,  F.  1967, 
p.  2006.  Report  and  proceeding 
thereon,  F.  1975-1979,  p.  2010,  etc 

1546.  Interlocutory  judgment,  F.  1980, 
p.  2013.  Order  of  reference,  F.  1960, 
etc.,  p.  2008,  etc. 

1548.  Affidavit,  F.  1965,  p.  2005.  Or- 
der of  reference,  F.  1972,  p.  2009. 
Interlocutory  judgment,  F.  1980,  p. 
2013.  Affidavit  to  desire  to  enjoy  m 
common,  F.  1905,  p.  2005.  Direction 
in  judgment,  F.  1982,  p.  2015. 

1549.  Interlocutory  judgment,  F.  1980, 
p.  2013. 

1550.  Oath,  F.  1984,  p.  2015. 

1551.  Report,  F.  1995,  p.  2021. 

1553.  Direction  as  to  estate  of  dow- 
ress,  F.  2002-2004,  p.  2025. 

1554.  Acknowledgment,  F.  1,  p.  3. 
Report,  F.  1985,  p.  2016. 

1555.  Statement  of  fees,  F.  1935,  p. 
1981. 

1556.  Notice  of  motion,  F.  1988,  p. 
2017.    Order,  F.  1980,  p.  2018. 

1557.  1558.  Judgment,  F.  1990,  p. 
2018. 

1559.  Direction  as  to  costs,  F.  1990, 
p.  2018;  F.  1994,  p.  2020. 

1560.  Report,  F.  1905,  p.  2021.  Order 
modifying  interlocutory  judgment, 
F.  1996,  p.  2021.  Interlocutory 
judgment,  F.  1999,  p.  2023.  Report 
of  sale,  F.  2240,  p.  2193. 


Section. 

1561.  Order  of  reference,  F.  1971,  p. 

2009. 
1062.  Advertisement,  F.  1998,  p.  2022. 

Order  bringing  in  creditors,  F.  1997, 

p.  2021.     Report  as  to  advertising 

for  liens,  F.  1977,  p.  2012. 

1563.  Direction  in  judgment,  F.  2010, 
p.  2027. 

1564.  Direction  as  to  lien,  F.  2009-* 
201 1,  p.  2027.  Order  confirming  dis- 
tribution, F.  2019,  p.  2031. 

1565.  1566.  Direction  in  judgment,  F. 
2009-2011,  p.  2027. 

1568.  Direction  in  order  of  reference, 
F.  1973,  p.  2009;  in  judgment,  t\ 
2002-2004,  p.  2025. 

1569.  Direction  in  order  of  reference, 
F.  1973,  p.  2009.  Consent,  F.  2015, 
p.  2029;  in  judgment,  F.  2002-2004, 
p.  2025. 

1570.  Direction  as  to  estate  of  dow- 
ress,  F.  2002-2004,  p.  2025. 

1571.  Direction  as  to  estate  of  dow- 
ress,  F.  2002-2004,  p.  2025.  Re- 
lease, F.  2016,  p.  2029. 

1572.  Direction  in  judgment,  F.  2012, 


p.  Z 
IC73. 


2028. 


Direction  as  to  credit,  F.  2001, 
p.  2025.  Another  form  (see  terms 
of  sale),  F.  22.10,  p.  2102. 

1576.  Report  of  .sale,  F.  2240,  p.  2193. 

1577.  Order  confirming  sale,  F.  2250, 
p.  2199.  Final  judgment,  F.  2018,  p. 
2029.  Order  confirming  distribu- 
tion, F.  2019,  p.  2031. 

1578.  Notice.    See  under  $  1562. 

1580.  Direction  in  judgment,  F.  2006, 
etc.,  p.  2026. 

1581.  Direction  in  judgment,  F.  2018, 
p.  2029.  Undertaking.  See  general 
Form  249,  p.  477 ;  and  see  F.  293,  p. 
532. 

1582.  Direction  in  judgment,  F.  2012, 
p.  2028. 

1583.  Direction  as  to  investment,  F. 
2003,  etc.,  p.  2025. 

1586.  Leave  to  sue,  F.  309,  p.  553. 
1588.  Substitution.   See  p.  1440, 1458, 

1475.      Supplemental    summons,    F. 

4??6,  p.  728. 

1607.  Order  of  reference  before  inter- 
locutory judgment,  F.  1031,  p.  1977. 
Order  for  interlocutory  judgment,  F. 
1932,  p.  1978.  Intoriocutorv  judg- 
ment, F.  1933.  p.  1978. 

1608.  Oath,  F.  1034.  p.  1970. 

leiO.  Acknowledgment,  F.  1,  p.  3.  Re- 
port. F.  inr?.'),  p.  1070.  Stntement 
of  commissioner's  fees,  F.  1935,  p. 
1981. 
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leia  MotioB  to  emim,  F.  1036,  p. 
1981.  Order.  F.  1937,  p.  1981. 
Final  judgment,  F.  1938,  p.  1982. 

1616.  UndertAking,  F.  2091,  p.  2078. 

1617.  Consent,  F.  1939,  p.  1983. 

1C18.  Notice,  F.  1940,  p.  1983.  Refer- 
ence. Sec  list,  p.  1688.  Proceeding* 
for  contempt.     See  li»t.  p.  1524. 

1619,  rtc.  Reference  and  report.  Se^ 
under  If  1546-1500.  Interlocutory 
judgment,  F.  1941,  p.  1984.  Term* 
of  sale,  staving  sale,  etc.  See  list  of 
Forms,  p.  2186. 

1681.  Order  of  reference.  See  F.  1931, 
p.  1977. 

1628.  Interlocutory  judgment,  F.  1941, 
p.  1984.  Order  for  final  judgment, 
F.  1942,  p.  1985. 

162a  Report  of  sale,  F.  2240,  p.  2193. 
Order  confirming  sale,  F.  2250,  p. 
2190. 

1624.  Final  judgment.  See  F.  1942, 
p.  1985. 

1625.  See  PAWrnoK. 

1626.  Judgment,  F.  1949,  p.  1991. 
Terms  of  sale,  notice,  postponement, 
staving  sale,  etc.  See  list  of  Forma, 
p.  2186. 

1627.  Judgment  for  deficiency,  F. 
1949,  p.  1991;  against  surety,  F. 
1954,  p.  1998.  Order  directing  de- 
ficiency judgment,  F.  2250,  p.  2199. 

1628.  Affidavit  to  move  for  leave,  F. 

312,  p.  555.     Notice  of  motion,  F. 

313,  p.  557.  Petition  for  leave  to 
sue  for  deficiency,  F.  314,  p.  657. 
Order  to  show  cause,  F.  315,  p.  65S. 
Order  giving  leave,  F.  316,  p.  669. 
Order  to  show  cause  why  leave 
should  not  be  granted  after  suit 
brought  without  it,  F.  317,  p.  65!>. 
Order  granting  such  leave,  F.  31*^, 
p.  560.  Dismissal  for  want  of  leave, 
F.  1290,  p.  1562. 

1630.  Execution,  F.  2183,  p.  2144. 
Indorsement  thereon,  F.  2206,  p. 
2166. 

1631.  Notice  of  lis  pendens,  F.  622,  p. 
803. 

1633.  Proceedings  as  to  surplus 
moneys,  F.   1050-1963,  p.   1999,  etc. 

1643-1646.  Judgment,  F.  1868,  p. 
1032. 

1656.  Judgment  for  damages,  F.  1720, 
p.  1800. 

1657.  Supplemental  summons,  F.  436, 
p.  728.  See  also  Parties  in  Subject 
Index.     For  proceedings  aa  in  par- 


Bectlon. 

titkm,  aee  tkis  Index  of    

under  the   aectiona  appropriate  to 

partition. 
1662.  See  p.  1894,  p.  1946. 
1668,  1669.  Judgment  lor  dansfn^ 

F.  1720.  p.  1860. 
1670.  Notice  of  Us  pendens,  F.  SH, 

p.  893. 
1672.  Request  to  index,    F.   523,   pu 

895. 

1674.  Order  caneeliing,  F.  525,  p. 
896. 

1675.  Order  awarding  poesession,  F. 
2264,  p.  2209. 

1676.  Direction  in  judgment  as  to 
taxes,  etc.,  F.  1949,  p.  1991 ;  F.  1953, 
p.  1997;  F.  1999,  p.  2023. 

1678.  Direction  for  sale  in  pareela,  F. 
1950,  1951,  1956,  p.  1996-1998.  No- 
tice of  sale  and  of  adjournment,  F. 
2228,  2233,  p.  2186,  2189.  Admis- 
sion of  service,  F.  2229,  p.  2188. 
Staying  sale,  F.  2230-2232,  p.  2188. 
Terms  of  sale,  F.  2235-2238,  p.  2190, 
etc.  Opening  or  enforcing  aale,  see 
list  of  Forms,  p.  2186. 

1681.  Affidavit  to  move  to  stay  waste, 
F.  662,  p.  969;  F.  2220,  p.  2178. 
Order,  F.  656-557,  p.  933;  F.  653,  p. 
971.  Proceedings  to  punish  for  con- 
tempt, see  list  of  Forms,  p.  1524. 

1682.  Affidavit  to  move  for  survey, 
F.  1384,  p.  1616.  Notice  of  motion, 
F.  1386,  p.  1617.  Order,  F.  1386,  p. 
1617. 

1688«-1688L  Petition  upon  applica- 
tion to  perpetuate  testimony  r^ard- 
ing  real  property,  F.  298,  p.  539. 
Order  thereon  for  notice,  F.  299,  p. 
640.  Order  for  taking  depositions, 
F.  300,  p.  541. 

1694.  Requisition  to  replevy,  F.  796, 
p.  1157. 

1695-1698.  Affidavit,  F.  793-795,  p. 
1152,  etc. 

1699.  Undertaking,  F.  797,  p.  1167. 
Approval  of  undertaking,  F.  798,  p. 
1158. 

1703.  Notice  requiring  return,  s^e 
under  ft  1704.  Notice  of  exception. 
F.  799,  p.  1159.  Notice  of  justifi- 
cation, F.  800,  p.  1159. 

1704.  Notice,  F.  804,  p.  1162.  Affi- 
davit, F.  805,  p.  1162.  Undertaking, 
F.  806.  p.  1163. 

1709.  Affidavit,  F.  807,  p.  1164.  No- 
tice by  sheriff,  F.  809,  p.  1165. 
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ITll.  Undertakiiiff,  F.  810,  p.   1166. 
Notice  of  justification,  F.  268,  p. 

4oX* 

1718.  AffidavH  for  plaintifT,  F.  704,  p. 

1166;  for  defendant,  F.  806,  p.  1162; 

for  third  person,  F.  807,  p.  1164. 
1T16.  Return  of  inability  to  find,  F. 

961,  p.  1300. 
1T16.  Notice,  F.  Sll,  p.  1166.     Pro- 
ceedings to  punish  for  contempt,  see 

list  of  forms,  p.  1524. 
1710.  Notice  of  abandonment,  F.  801, 

p.  1160. 
17d6.  Notice  demanding  judgment  for 

return,  F.  802,  p.  1160. 
1788.  Judgment,   1885-1880,  p.  1948, 

etc. 
1788.  See  under  ft  1215. 

1780.  Judgment,  F.  1886-1889,  p. 
1948,  etc. 

1781.  Subd.  1.  Execution  for  posses- 
sion of  a  chattel  in  favor  of  defend- 
ant, unless  plaintiff  pays  value  of 
special  property  in  chattel,  etc.,  F. 
2191,  p.  2157.  Subd.  2.  Execution 
for  possession  of  a  chattel,  F.  2190, 
pb  2156.  Indorsement  on  execution 
for  possession  of  chattel,  F.  2210.  p. 
2168.  ^ 

1788.  Affidavit,  F.  812,  p.  1167.    See 

also  under  |  637.    Undertaking,  F. 

813,  p.  1168.    See  also  under  I  640. 

Warrant,  F.  814,  p.  1168. 
1788.  Ck>mpare  judgment  to  establish 

lien,  F.  1856,  p.  1031. 
1748,   etc   Judgment   of   nullity,   F. 

1911-1912,  p.  1968. 
1744.  Petition  for   leave  to  sue,   F. 

992,  p.  1329.    Order  allowing  next 

friend  to  sue,  F.  993,  p.  1331. 

1747.  Affidavit,  F.  1899,  p.  1958. 

1748.  Petition  and  order,  see  under 
I  1744. 

1700.  Affidavit  denying  cohabitation, 

F.  1898,  p.  1957. 
1751.  Award  of  custody  of  children. 

See  under  I  1759. 

1763.  Proceedings  on  default.  See 
under  ft  1214.  Affidavit  of  continued 
lunacy,  F.  1899,  p.  1958.  Affidavit 
denying  cohabitation,  F.  1898,  p. 
1957.  Order  of  reference  to  try  the 
issues,  F.  1901,  p.  1959.  Order  for 
jury  trial  of  issues,  F.  1902,  p.  1960; 
and  see  under  f  970. 

1764.  Judgment  of  nullity,  F.  1911- 
1912,  p.  1966. 
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1755.  Petition    and    order    gimnting 

leave  to  sue.     See  under  |   1744. 

Order  transferring  motion.    See  F. 

70,  p.  183. 
1758.  Divorce  for  adulteiy,  F.  1910. 

1913,  p.  1966,  1969. 

1757.  Proceedings  on  default,  F.  1897, 
p.  1956.  See  also  under  |  1214,  etc. 
Affidavit  denying  cohabitation  and 
eollusion,  F.  1900,  p.  1958.  Order 
referring  the  issues  for  trial,  F. 
1901,  p.  1959.  Order  for  jury  trial, 
F.  1902,  p.  1960;  and  see  under 
i  970. 

1758,  1780.  Judgment  as  to  legiti- 
macy, F.  1914,  p.  1969.  Direction 
as  to  sup^rt  of  wife,  F.  1918,  p. 


1970;  of  children,  F.  1919,  p.  1971, 

and  security  therefor,   F.   1922,   p. 

1972.    Separate  property  and  dower, 

F.  1917,  p.  1970. 
1781.  Petition  for  leave,  F.  1928,  p. 

1974.    Order,  F.  1929,  p.  1975. 
1788.  Separation  or  limited  divorce. 

F.  1915,  p.  1969. 
1788.  Support,  etc.    See  under  1 1769. 

1787.  Petition,  F.  1930,  p.  1976. 

1788.  Affidavit  for  alimony  and  coun- 
sel fee,  F.  994-996,  p.  1331.  Notice 
of  motion,  or  order  to  show  cause,  F. 
997,  p.  1336.  Order  to  pay  alimony, 
F.  998-1002,  p.  1336.  Directions  in 
judgment,  F.  1918,  etc.,  p.  1970,  etc. 

1771.  Affidavit  for  eustody,  F.  1009, 
p.  1343.  Order  to  show  cause  on  mo- 
tion for  custody  of  children,  F.  1010, 
p.  1343.  Order  as  to  custody  of,  F. 
1011,  p.  1344.  Direction  in  judg- 
ment, F.  1916,  p.  1970. 

1778.  Affidavit  to  obtain  order  ioc 
sequestration,  F.  1003,  p.  1338.  Or- 
der for  sequestration  and  receiver, 
F.  1004,  p.  1339.  Striking  out  an- 
swer, see  p.  1341,  n.  Directions  in 
judgment,  F.  1920-1927,  p.  1972. 

1778.  Affidavit  to  obtain  order  to  show 
cause  against  attachment,  F.  1005, 
p.  1339.  Order  to  show  cause,  F. 
1006,  p.  1340.  Order  adjudging  in 
contempt,  F.  1007,  p.  1341.  For 
summary  proceedings  to  punish,  see 
table  of  contents  on  p.  1524,  Order 
of  reference  as  to  contempt.  See 
under  (  2283. 

1774.  Affidavit  of  regularity,  F.  1807, 
p.  1956.  Interlocutory  judgment 
upon  report  of  referee,  F.  1906,  p. 
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19C2.  Decision  directing  interlocu- 
tory judgment,  F.  1907,  p.  1963. 
IntiTlocutory  judgment,  F.  1908,  p. 
l!H>4.  Allidavit  upon  application  for 
final  judgment,  F.  1909,  p.  1966. 
Final  judgment,  F.  1910,  p.  1966. 
Motion  to  vacate  or  open  judgment. 
S4'e  list,  p.  2042. 

1778.  Order  for  trial,  F.  1037,  p. 
l.'iTU.  Ailiduvit  for  judgment  by 
default,   F.   1563,  p.   1751. 

1781.  Ju.ljnncnt,  F.  1859,  p.  1932. 
Injunction.  Si^  Forms,  beginning 
at  p.  955.  Receiver.  See  liat,  p. 
1027. 

1784.  Complaint,  F.  717,  p.  1076. 
AHidavit.  S.'c  under  {  1810.  Judg- 
ment, F.  18<U»,  p.  1033.  Injunction. 
See  list  of  Forms,  beginning  at  p. 
955.     R<Heiver.     See  li>t,  p.  1027. 

1785.  See  under   |    1784. 

1786.  Keijuest  to  Attorney-General, 
nee  F.  334,  p.  579.  Petition,  F  726, 
p.  1083.    Onlcr,  F.  726,  p.  1084. 

1787.  Notice  of  motion,  and  order  to 
bIiow  cause.  See  under  §  1809.  Or- 
der, F.  724,  p.  1081;  and  see  under 
S  1809. 

1788.  Notice  of  motion,  and  order  to 
show  caune.  See  under  |  1810.  Or- 
der, F.  719,  p.  1078;  and  see  under 
§  1809.  Receiver's  bond.  See  under 
I  715.  Receiver's  powers.  See  p. 
1027;  and  list  on  p.  1106.  Instruc- 
tions to.  See  list  of  Forms,  p.  1106- 
1107.  Notice  to  creditors,  F.  746,  p. 
1109. 

1789.  Powers  and  instructions.  See 
list  of  Forms,  p.  1027;  and  list^  p. 
1106,  1107. 

1790.  Supplemental  summons,  F.  436, 
p.  728.  Proceedings  to  bring  in. 
S<*e  liHts  of  Forms,  p.  1440,  1458. 

1792.  Reference  to  state  account.  See 
lihts  of  Forms,  p.  1588,  1898. 

1798.  Petition,  F.  333,  p.  578. 

1799.  Notice  of  presentation  of  peti- 
tion, F.  339,  p.  585. 

1801.  See  injunctions,  p.  898.  Ap- 
pointment of  receiver.  See  p.  1027 ; 
and  see  under  §  1809. 

1802.  Injunction.  See  list  of  Forms, 
p.  808 ;  and  see  under  §  1806. 

1806.  Notice  of  motion,  F,  713,  p. 
1073.  Order,  F.  745,  p.  1106.  In- 
junetion.  See  p.  808;  and  F.  724, 
p.  1081.  Injunction  against  credit* 
ors  suing,  F.  745,  p.  1106. 
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1807.  Order  to  preseot  dainiB,  F.  747, 
p.  1110;  F.  1860,  p.  1933.  Nodee  to 
present  claims,  F.  746,  n.  1109. 
Publication.  See  p.  341.  Order  t^ 
show  cause  why  creditor  should  eot 
be  allowed  to  come  in  after  expiia* 
tion  of  time,  F.  1207,  p.  1502. 

1808.  Complaint,  F.  722,  p.  1079. 

1809.  Order,  F.  724,  p.  1081;  F.  715, 
p.  1074. 

1810.  Affidavit,  F.  716,  p.  1076.  No- 
tice of  motion,  F.  713,  p.  1073.  Or- 
der to  show  cause,  F.  718-719,  p. 
1078.  Order,  F.  715,  p.  1074;  F. 
721,  p.  1079;  F.  724,  p.  1081.  Ap 
pointment  of  receiver  in  judgment, 
F.  1860,  p.  1933. 

1813.  Amending  as  to  parties,  see  list, 
p.  711-712.  And  see  under  Am£xd 
MSXT  and  Pasties  in  Subject  Index. 

1814,  1815.  Description  in  represen- 
tative capacity,  p.  624 ;  in  judgment, 
F.  1873-1874,  p.  1944. 

1617.  (Third  clause.)  Execution 
against  real  or  personal  property 
in  the  hands  of  an  executor,  aJ- 
ministrator,  heir,  devisee;,  etc.,  F. 
2195,  p.  2159. 

1818.  Order  allowing  an  executor, 
etc.,  not  served  to  appear,  F.  1204, 
p.  1501. 

1820.  See  general  form,  F.  35,  p.  32. 

1821.  Judgment,  F.  1875,  p.  1945. 

1822.  Affidavit  of  claim,  F.  277,  p. 
516. 

1823.  Compare  judgment^  F.  1873- 
1874,  p.  1944. 

1825.  Affidavit  to  obtain  execution 
against  executor  or  administrator, 
F.  2177,  p.  2138.  Order  of  surr^ 
gate  allowing  execution,  F.  2182,  p. 
2143.  Execution  against  real  or  per- 
sonal property  in  the  hands  of  an 
executor,  administrator,  heir,  dev- 
isee, etc.,  F.  2195,  p.  2159.  In- 
dorsement on  execution  against  ex- 
ecutor or  administrator,  heir  or 
devisee,  etc.,  F.  2209,  p.  2167. 

1826.  Affidavit  to  obtain  execution 
against  executor  or  administrator, 
F.  2177,  p.  2138.  Notice  of  appli- 
cation to  surrogate,  F.  2178,  p.  2140. 
Order  to  show  cause,  with  directions 
as  to  service,  F.  2179,  p.  2140.  Or- 
der of  surrogate  allovdng  execution, 
F.  2182,  p.  2143. 

1827.  Undertaking  by  legatee  or  next 
of  kin,  F.  2180,  p.  2141.  Compaze 
Bond,  F.  293,  p.  532. 
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18fl8.  Xzecution»  see  F.  2183,  p.  2144. 

1835.  Bee  under  f  1836. 

1836.  Affidavit  to  claim,  F.  277,  p. 
516.  Reference  of  claim,  see  list,  p. 
617.  Order  for  costs,  F.  1686,  1687, 
p.  1841.  Judgment,  F.  1873-1874, 
p.  1944. 

1843,  etc  Judgment,  F.  1875,  p.  1945. 

1853.  Direction  as  to  estate  of  dow- 
ress,  F.  2002»  etc.,  p.  2026. 

186d.  Judgment  establishing  lost  will, 
F.  1894,  p.  1953. 

1869.  Order  appointing  receiver,  F. 
695,  696,  p.  1043,  1045.  Order  of 
reference  to  appoint,  F.  697,  p.  1048. 

1871.  See  Table  of  Methods  of  Dis- 
covery, p.  1620,  1621.  Injimction 
in  creditor's  actions,  F.  608,  p.  951. 
Judgment,  F.  1861-1864,  p.  1934, 
etc 

1873,  1874.  See  under  §  1871.  See 
also  judgment  for  specific  perform- 
ance, F.  1891-1893,  p.  1951,  etc 

1875.  Reference,  see  list  of  Forms,  p. 
1898. 

1876.  Injunction  on  creditor's  action, 
see  Forms,  beginning  at  p.  951 ;  and 
see  F.  603,  p.  1040. 

1877.  Appointment  of  receiver  by  or- 
der, F.  693,  p.  1040.  Transfer  to  re- 
ceiver, see  list  of  Forms,  p.  1026, 
1094.  Enforcement  by  proceedings 
for  contempt,  see  list,  p.  1524. 

1878.  See  Table,  p.  1620,  1621. 

1879.  Judgment  to  reach  surplus  of 
trust  income,  F.  1864,  p.  1939. 

1880.  Petition  for  leave,  F.  306,  p. 
548 

1881.'  Order,  F.  307,  p.  651. 

1883.  Indorsement    on    execution    as 

against  sheriff  or  other  public  ofh- 

cer,  F.  2207,  p.  2167. 
1886-1892.  Petition  and  order,  adapt 

from  F.  306,  307,  p.  648,  651. 

1897.  Indorsement,  F.  367,  p.  633. 

1898.  Judgment,  see  F.  1876,  p.  1945. 
1901.  Verdict,     F.     1631,     p.     1800. 

Judgment,  F.   1720,  p.   1860. 
1904.  Interest  on  judgment,  F.  1714, 

p.  1858. 
1909-1912.  Assignment  of  cause  of 

action,  F.  267-268,  p.  508.    Assigu- 

ment  of  Judgment,  F.  2061-2063,  p. 

2055. 
1913.  Affidavit  to  move  for  leave,  F. 

319,  p.  561.     Notice  of  motion,  F. 

320,  p.  562.     Petition  for  leave  on 
judgment  in  another  court,  F.  321, 
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p.  563.  Order  to  show  cauee  on  snoh 
petition,  F.  322,  p.  564.  Order 
granting  leave  to  sue  on  a  judg- 
ment F.  323,  p.  665. 
1914.  As  to  discovery,  see  Table,  p. 
1620,  1621. 

1916.  Bond,  see  general  form,  F.  35, 
p.  32.  Judgment  on  bond,  compare 
F   1872   p.  1943. 

1917.  Undertoklng,  F.  1630,  p.  1798. 

1919.  etc  Judgment  against  associa- 
tion, F.  1871,  p.  1943. 

1920.  Continuance  against  successor, 
'see  lists  pf  Forms,  p.  1440,  1458. 

1921.  Execution  against  property  of 
an  unincorporated  association,  F. 
2194,  p.  2159.  Indorsement  thereon, 
F.  2204,  p.  2166. 

1930.  Forms  for  substitution  of  pub- 
lic officer's  successor,  see  under 
fi  766. 

1931.  Execution,  see  F.  2183,  p.  2144. 

1932.  Judgment,  F.  1565,  p.  1753. 

1934.  Execution  against  joint  prop- 
erty where  part  only  have  been 
served,  F.  2188,  p.  2155.  Indorse- 
ment thereon,  F.  2201,  p.  2165. 

1G35.  Execution  against  joint  prop- 
erty where  part  only  have  been 
served,  F.  2188,  p.  2155.  Indorse- 
ment thereon.  F.  2201,  2165. 

1936.  Judgment  against  property  of 
joint  debtors  not  served,  F.  1565 
(last  clause),  p.  1753;  and  see  F. 
1726,  p.  1863. 

1937,  1941.  Judgment  in  new  action 
against  joint  debtor  not  served  in 
former  action,  F.  1725,  p.  1863. 

1947.  F.  710,  p.  1070.  See  Forms  for 
receiver's  appointment,  and  powers 
generally,  p.  998,  1026,  etc. 

1949.  Judgment,  F.  1881,  1882,  p. 
1947. 

1670.  Stay  of  proceedings.  See  list 
of  Forms,  p.  1605. 

1996.  Allowance,  F.  26,  p.  19. 

2008.  Hah.  corp.  ad  teat.,  F.  1516,  p. 
1706. 

2012.  Affidavit,  F.  1515,  p.  1705. 

2091,  etc  See  list,  p.  827. 

2187.  Affidavit  to  obtain  discharge 
from  execution  against  the  person, 
F.  2226,  p.  2183.  Order  of  dis- 
charge, F.  2227,  p.  2185. 

2268.  Affidavit,  F.  1276,  p.  1555.  Or- 
der for  warrant,  F.  12*7,  p.  1556, 
Warrant,  F.  1278,  p.  1556.  Order 
to  show  cause,  F.  1279,  p.  1557. 
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MeO.  Mbd.  1.  AfidftTH  to  obtoiA  or- 
der  to  tlMW  tmwm,  F.  1242,  p.  1629. 
Onter  to  tlMW  eaiue,  F.  1244,  1272, 
1279,  p.  1632,  1651,  1657.  Affidavit 
of  Mnrioe  of  order  to  show  canw,  F. 
1246,  p.  1633.  8ubd.  2.  AffidmTit  to 
obl4dii  Attachment,  F.  1243,  1264, 
1269,  1261,  p.  1631,  1639,  1643, 1644. 
Order  for  atUchment,  F.  1266,  125S, 
1202,  1270,  p.  1640,  1642,  1646, 1649. 
Attaehment,  F.  1266,  1200,  1263,  p. 
1641,  1643,  1640. 

B870.  Affidavit,  F.  1276,  p.  1663. 

BSTly  iMTS.  Order  to  sl^ow  cause  or 
warrant.    See  under  §  2209. 

9870.  Indorsement,  F.  1267,  p.  1641. 

ZStrr.  Undertaking,  F.  1264,  p.  1646. 

8280.  Order  for  filing  interrogatories, 
F.  1206,  p.  1647.  Interrogatories,  F. 
1266,  p.  1548.  Answer,  F.  1207,  p. 
1548.  Verification  of  answers,  r. 
1268,  p.  1548. 

8881.  Order  of  conviction,  F.  1247, 
1248,  1270,  p.  1634,  1530,  1640. 
Warrant,  F.  1271,  p.  1650. 

8888.  Order  of  referenes  as  to  con- 
tempt, F.  1209,  p.  1548.  Report  of 
referee  as  to  contempt.  8oe  under 
I  1019. 

8884.  Order  of  reference  to  ascertain 
fine,  F.  1249,  p.  1530. 

8880.  Direction  in  order  and  warrant, 
F.  1237,  p.  1525;  F.  1252,  p.  1633; 
F.  1253,  p.  1639. 

8340.  Petition  of  committee  of  luna- 
tic, F.  337,  p.  683.  Notice  of  presen- 
tation of  petition,  F.  339,  p.  58.'i. 
Order,  see  F.  336,  p.  582. 

8346.  Petition  for  leave  to  sue,  F. 
324,  p.  567.  Order,  F.  325,  p.  568. 
Notice  of  presentation  of  petition, 
F.  339,  p.  585.  Order  on  petition, 
F.  336,  p.  582. 

5K)51,  8368.  Bond,  see  general  form, 
F.  35,  p.  32. 

8654.  Execution  on  surrogate's  decree, 
F.  2196,  p.  2161. 

8609.  Petition,  F.  310,  p.  553.  Order, 
F.  311,  p.  555. 

8603a.  Judgment,  F.  1895,  p.  1954. 

2713,  2719.  Bond,  see  general  form, 
F.  35,  p.  32.  For  bond  of  guardian 
of  infant  legatee,  see  F.  293,  p. 
532. 

2726.  Subds.  1  and  2.  Order  for  an 
intermediate  account,  F.  2181,  p. 
2142. 


S^ctloa. 

8780,  8781.  Baad,  mm  gmmi  tea, 
F.  36,  p.  32. 

8680.  Request  to  eammenee  an  a^&n, 
F.  270,  271,  p.  611. 

8918.  Bond,  aee  general  form,  F.  35, 
p.  32. 

3017.  Execution  from  County  Coait 
or  Supreme  Court  upon  jodgmoit  o( 
justice  of  the  peace  or  New  York 
City  Municipal  Courts  etc,  F.  2184, 
p.  2152. 

3CK28.  Affidavit  for  leave  to  issue  exe- 
cution after  five  years,  F.  2167,  p 
2126.  Order  to  show  cauae,  F.  2169, 
p.  2128. 

3043.  Execution  from  County  Court 
or  Supreme  Court  upon  judgment  of 
justice  of  the  peace  or  New  York 
City  Municipal  Court,  etc.,  F.  2184, 
p.  2152. 

3169.  Amdavit,  see  under  §  636. 

3220,  3225,  3226.  Execution  from 
County  Court  or  Supreme  Court 
upon  judgment  of  justice  of  the 
peace  or  New  York  City  Municipal 
Court,  etc.,  F.  2184,  p.  2152. 

322a  Judgment,  F.  1703,  p.  1854. 

3229.  Judgment  where  defendant  hs9 
costs  because  offer  was  not  accepted, 
F.  1727,  p.  1863.  Where  plaintifT* 
recovery  entitled  defendant  to  costs, 
F.  1726,  p.  1863. 

3235.  Certificate,  F.  1677,  p.  1836. 

3286.  Direction  as  to  costs,  see  F.  101, 
p.  261,  262. 

3244.  Certificate,  F.  1676,  1680,  p. 
1836,  1837. 

3245.  Notice  to  town,  see  list,  p.  516. 
Notice  to  municipal  corporation,  see 
list,  p.  516. 

3247.  Order  that  third  person  psy 
costs,  F.  2268,  p.  2212. 

324a  Certificate,  F.  1676,  1681,  p 
1836,  1838. 

3251.  Costs  of  motion  on  the  minutes 
for  new  trial,  comnared  with  costs 
of  motion  (other  than  on  the  min- 
utes) for  new  trial,  F.  1654,  p. 
1817,  n.  Other  items  in  fee  bil!, 
see  notes  to  F.  1688,  p.  1842. 

3253.  Motion  for  allowance,  F.  1682, 
p.  1838.  Referee's  certificate  to  sup- 
port motion,  F.  1683,  p.  1839.  Affi- 
davit of  attorney  on  the  motion, 
F.  1683,  p.  1839.  Order  for  allow- 
ance.  F.  1686,  p.  1840.  Reference  to 
fix  allowance,  F.  1811,  p.  1909.  Mo- 
tion by  creditor  to  reduce  eoUmuTe 
allowance,  F.  2034,  p.  2038. 


Cods  Section  Index. 
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Beetlon. 

3850.  DUbuneioeiitB,  Bee  iteniB  in 
Bill  of  Costs,  F.  1688,  p.  1842. 

3S63.  Bill  of  costo,  F.  1688,  p.  1842. 
Kotioe  of  taxation,  F.  1692,  1695, 
p.  1849.  Order  vacating  taxation, 
F.  2045,  p.  2048. 

3864,  3265.  Retaxation,  F.  1695, 
1696,  p.  1850,  1851.  Order  vacaUng 
taxation,  F.  2046,  p.  2048. 

3867.  Affidavit,  F.  1689,  1690,  p.  1846, 
1847. 

3868-3279.  See  list  of  Forms  as  to 
security  for  costs,  p.  859,  860.  Affi- 
davit to  be  relieved  from  giving  se- 
curity, F.  498,  p.  850. 


Section. 

3271.  Petition  for  leave  to  sue,  F.  335, 
p.  580.  Order,  F.  336,  p.  582.  Peti- 
tion of  committee  of  lunatic,  F.  337, 
p.  583.  Petition  for  leave  to  sue  a 
receiver,  F.  338,  p.  584.  Notice  of 
presentation  of  petition,  F.  339,  p. 
585. 

327a  Order  that  attorney  or  third 
person  pay  costs,  F.  2269,  p.  2213. 

8296.  Statement  of  commissioner's 
fees,  F.  1935,  p.  1981. 

3307.  Notice  of  motion  to  tax,  F.  925, 
p.  1266. 
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